Executive Privilege

There is a presumption of privilege that must be overcome

Rationale: that some information must be confidential so that Pres can do job. i.e. need for confidential advice (general) need for security to remain confidential (specific)

1. Balance the general claim of privilege vs. the specific need in a criminal case

Weigh the general privilege of confidentiality of presidential communications in performance of  President’s responsibilities against the inroads of such a privilege on the fair administration of criminal justice

U.S. v. Nixon (1974): seems to say that criminal court will always win against a general claim of privilege – but maybe not

so always say generally, x, but here, the facts are

2. Balance the specific claim – diplomatic, military, national security secrets against the need in crim court

invoke utmost deference to presidential responsibilities – privilege will probably win

Political Questions: Really separation of powers cases

Two grounds: jurisdiction: it has been assigned to another branch


justiciability: a principled standard cannot be announced

Is this assigned to another branch?


Yes – no jurisdiction


No – continue

Is there a standard that can be announced?


Yes – justiciable


No – non-justiciable

Souter’s six tests from Nixon (1993)

1. assigned to another area

Luther: it rests w/ Congress to decide what gov’t is the established one in a state


 Nixon – senate determines impeachment trials


Gilligan – questions about militia are best left to other branches


President has power to set diplomacy/international sovereignty

2. lack of judicially discoverable and manageable standard

Baker: district apportionment have no doubt we’ll be able to announce a standard, strategy of dropping one shoe at a time, no PQ b/c can say = means =

language in constitution not subject to any single interpretation persuasive enough to be announced by the court (Nixon: “try”; Coleman: no deadlines for amendments

3. impossibility of deciding w/o an initial policy determination of a kind clearly for nonjudicial discretion –political nature

Goldwater: treaty making best left to Congress

O’Brien: candidate qualifications

4. impossibility of court undertaking independent resolution w/o lack of respect due the other branches

(see 1 & 3)  - usually applies when other branch is already acting to resolve issue

5. unusual need for unquestioning adherence to political decisions already made

War powers: death makes a difference

6. potential of embarrassment from multifarious pronouncements by various departments on one question

Goldwater: dispute between co-equal branches who have resources available to protect and assert their interests

Standing: Case or controversy

Generally: standing is not about the parties at all but about separation of power, always depends in part on what the Court thinks of the merits (there’s always a summary of the facts in the briefs); no real line of precedent

Constitutional: 

injured in fact

fairly attributable to a government action

injured in law (maybe)

Tags:

no standing to raise a generalized grievance - no judicially cognizable interest that gov’t obey the law

have standing if interest alleging falls w/in zone of interests protected by 

law (statute invoked)

can’t plead rights of others

exceptions: 

If have suffered an injury in fact and have a concrete interest in the outcome; have a close relationship to the third party, third party hindered from protecting own interest 


or
1st amendment chilling effect rationale


or
Heckler = protection exception b/c stigmatizes entire group

Injury in fact:


distinct & palpable


not abstract, conjectural or hypothetical


in part causation

Sierra may no longer be good for causation b/c too tenuous a chain of events

aesthetic injuries count

degree of injury matters

Causation: question of whether analyze in the particular or in the general

Allen (1984): says that must do a particular analysis and show that it is unconstitutional as to you – must be saying that these particular schools, these particular people will be hurt by failure to observe tax-exempt/racially discriminatory law dissent: same approach but looks at on more generalized level

Warth (1975): snob zoning; court says no evidence that cheap housing would ever be built – no zoning

Simon (1976): hospital tax break requirement of servicing poor eliminated, lacked standing b/c no reason to think that that hospital would stop treating poor (particularized); dissent clearly some hospitals will turn away (generalized)

Duke Power (1978): after finding that nuclear plant that caused harm wouldn’t be built but for the Act, the court explicitly rejected any requirement that the claimed injuries and the constitutional rights asserted have any connection

Remedy available: generally the harm must have a remedy

Bakke: lacked standing b/c could not show that he would have been admitted but for the affirmative action program, therefore even if the program were eliminated as unconstitutional, his harm would not be remedied.  but if you consider harm lost chance then yes has standing

Taxpayer standing

Flast (1968): permits public action lawsuits under the establishment clause there must be logical nexus between the status asserted nad the claim sought to be adjudicated.  Requires: a logical link btw the status and the type of legislative enactment and a nexus btw that status and the precise nature of the constitutional infringement.  

Local taxpayers usually have standing b/c of local/direct nature

Congressional Power to create standing: procedural rights

Lujan (1992) p. 1531: Rule: Congress has power to confer standing where: cases involve actual injuries not previously viewed as adequate to support standing but not in cases in which there was previously no actual injury

Separation of powers: this would be giving the executive (president’s) power to the people by congress

Hypo: if congress vests a right in each and every person (a property right in clean air) then further prescribes that violation of those rights constitutes injury to all right-holders is there standing?


majority – no b/c no harm before

concurrence (souter & kennedy) -  yes, Congress can specifically grant standing via statute and define injuries and articulate chains of causation that give rise to a case or controversy where none existed before, but it must identify the injury it seeks to vindicate and relate the injury to the class of persons entitled to bring suit

dissent (blackmun & o’conner): injury-in-fact is satisfied  by congressional conferral on all persons of a procedural right.  Emphasizes formalist view of separation of powers used by the majority and deference to congress

Mootness

DeFunis (1974): rules: unilateral action does not equal mootness unless no danger that violation would repeat itself; an actual controversy must exist at every stage (Roe v. Wade)

Capable of repitition yet evading review: not moot; Weinstein requires likelihood that plaintiff personally will be affected

Class Action: Geraghty: not moot upon expiration of the named plaintiff’s substantive claim even though class certification has been denied

Ripeness

Mitchell: civil service employees can’t have a roll in elections w/o being fired: not fired, hadn’t worked: rule: a hypothetical threat is not enough, general threat of possible interference w/ civil rights does not make a case or controversy

Criteria: hardship to the parties of court w/holding consideration and the fitness of the issue for judicial decision

Due Process – 14th amendment

goes to positive commerce clause and fed tax & spend

Procedural: correct procedures must be followed

Substantive: cannot violate a fundamental right – life liberty property

Bill of Rights applies to states through this clause

Standards of Review

Non-fundamental rights: mere rationality standard usually Economic regulations and most social welfare go here

need only show: legitimate state interest and minimally rationally related

Fundamental rights: strict scrutiny

gov action must be necessary to achieve a compelling government objective and no lesser restrictive means – state must prove

Griswold (Douglas): Rights derive from several bill of rights guarantees which collectively create a penumbra or zone of privacy

Generally include: marriage, child-bearing and child-rearing

