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Key Questions for Class:

·
What does the Constitution mean?

·
Who gets to decide what the Constitution means?

·
How do we give meaning to the Constitution (tools of interpretation)?

Judicial Review

The Courts Interpret Constitution
The supreme court shall have the final say in interpreting the constitution.
Marbury v. Madison: New Administration refused to honor appointments of previous President. Clash between statute (Judiciary Act 1789) that allows original jurisdiction for writs of mandamus and constitution (Art. III § 2.2--limiting original jurisdiction) that does not. 

1. The Constitution is the supreme law of the land (Art. VI § 2).

2. The Supreme Court has the authority to declare statutes that conflict with the Constitution invalid.
3. Wherever a statute can be construed to avoid a constitutional conflict then it should be interpreted as such. Ashwander v. Tennessee Valley Authority
Arguments on behalf of judicial review:  

· Supremacy clause (Art. VI) (textual)

· Article III courts review cases that arise under the constitution and US laws. (textual)

· Except Constitution doesn’t directly give courts power to invalidate statutes.

· Oath clause that judges have to take oath to defend constitution. (textual)

· In the nature of constitution that it is the supreme law of the land. (historical).
· If Congress interprets it cuts against checks and balances. 

· Courts not too powerful because they are merely preserving the status quo (veto only).
· Congress has lots of checks over the court by controlling its docket.  

NARROW: only Court decides (see McCain-Feingold campaign finance reform President signs but thinks it unconstitutional)

BROAD: unconstitutional ruling (binds everyone), but permissible allows others to interpret (see Newsome’s stance on gay marriage).
Congress’ Control of Judicial Review 

Congress can control the courts by limiting their jurisdiction (Art. III).

Art III requires a Supreme Court and inferior federal courts may be, but don't have to be created. (Compromise b/c federalists worried that federal courts would overtake.) Every federal question must have access to a federal court (or Supreme Court).

Congress given power to make exceptions to appellate jurisdiction of the Court(Art. III § 2.2).
McCardle: Congress repealed the Supreme Court’s jurisdiction over habeas appeals so the Court dismissed McCardle's case (averring wrongful imprisonment for publishing disfavored articles). Congress feared that Reconstruction Acts would be found unconstitutional.

Yerger: successfully got Supreme Court to issue an "original" writ of habeas corpus.
Limits on Congress’ Power

Limits on jurisdiction must be neutral, not pretext for deciding the merits.
Klein:  Statute allowed compensation (to non-Confederates) for seizure of property in rebellion areas. Klein used pardon to satisfy loyalty requirement. Congress passed statute saying the pardon proved non-loyalty (i.e. cannot recover compensation). Court held statute unconstitutional because Congress prescribed the result on the merits of the case.  
Review of State Court Decisions
The Judiciary Act limits the Supreme Court to review only state court judgments on federal questions. There is no review of state law issues.

Hunter’s Lessee: Martin had property thru treaty, Hunter had property thru Virginia statute.   Sup. Ct. said that it was Martin's and the Virginia court refused to enforce. The Court held that it could review the Constitutionality of a decision by a state court.

Judiciary Act 1789 § 25 gave Supreme Court review of (1) validity of federal statute under constitution; (2) validity of a state statute; and (3) question the construction of a federal law. Court finds this statute valid.

Textual: “shall” gives Court power of all cases arising under Constitution.

Historical: State courts were assumed to be handling a lot of federal question cases.

Structural: Just because the govt for the people, doesn't mean that it can't act on the states.

Goal: consistency and uniformity

Adequate & Independent State Ground

If a state court rules on state and federal grounds (i.e. there's an adequate and independent state ground) then there is no Supreme Court review. A procedural question is not adequate, but substantive is adequate and unreviewable.

When in doubt take the case.

Michigan v. Long: Car search w/o probable cause reviewable despite independent state ground because the state rested its opinion on a federal case.  (Marijuana fruit of illegal search--can it be suppressed in case?)

POLICY behind adequate & independent: avoid advisory role & respect states.
Plain statement rule: If states want not to be reviewed they must say in their opinion that there is an adequate and independent state ground for the decision. 
Justiciability
Prohibition on advisory opinions and constraint that federal courts can only hear cases or controversies (Art. III § 2). Flast v. Cohen

Federal courts are prevented from issuing advisory opinions on hypothetical or abstract  questions.

PURPOSE:  (1) assure adversarial process and (2) separation of powers. (President can’t ask Court for advice). 
Standing
Constitutional requirements (imposed by “case or controversy” requirement):

1. injury-in-fact (direct, specific)

2. causation (traceability)

3. redressability (relief)

Prudential requirement: within zone-of-interest that statute sought to protect. (Congress can override)

Warth v. Sheldin: Penfield uses zoning to exclude low income people. (Turns out later that class is not actionable--race is actionable). Plaintiffs include residents, builders, poor people.  None have standing because no causation and not redressible.
· Low-income people don’t have standing because injury is not directly caused by zoning (they would still need houses built).

· Rochester Plaintiffs complain that they are paying higher taxes but they are not within the zone-of-interests. Prohibition against jus tertii (third party rights)

· Homebuilders denied standing because association only has standing if members have standing. Homebuilders failed to show injury because no specific project. Homebuilders no prudential standing.

Arlington Heights: Grants standing to low-income housing builder because the town refused to rezone for specific project (injury sufficiently specific).  But they were still asserting the third party rights.  Not a problem in this case because there is also a 1st party plaintiff.

It is OK to assert an injury for standing that is different from the theory on the merits.

Duke Power: Plaintiff's don't like limited liability for nuclear power plants.  Unconstitutional because denied adequate compensation in case of accident.  However, standing theory is on the environmental and esthetic harm that would occur by building power plant. 

Injury

Sierra Club v. Morton: Mineral King resort does not pose injury specific enough to members (must show your members use the particular area). (But, aesthetic or environmental harms are enough.)

Lujan v. NWF: No standing because members asserted only use of areas in the vicinity.

Lujan v. Defenders: No standing when members didn't establish that they had plans to return overseas where harm asserted. (no actual, imminent injury)

Associated General Contractors: non-minority contractors had standing to challenge city's minority contract law.

Causation

SCRAP: Standing because members harmed by litter, despite attenuated causation chain to railroad rate increase.

Redressable

Linda RS: Pursuing deadbeat dad not redressable--because he will not pay. (Could actually be a case about prosecutorial discretion.)

Simon v. Kentucky Welfare Rights: Indigent people lack standing to challenge tax law that doesn't allow indigent services at hospitals. We don't know if harm will be redressed.

Allen v. Wright: Black parents have no standing to challenge tax exemptions for discriminatory private schools because not redressable. 

Texas v. Lesage: Applicant for grad school challenges affirmative action program. Injury concrete enough (don't have to prove would have gotten into program), but not redressible with damages unless proves he would have gotten in otherwise (e.g. waitinglist).
Third party rights

Generally third parties don’t have standing.
Craig v. Boren: Law denies young men right to buy beer, but not women. Young man suing comes of age and his claim is moot (claims for damages are never moot). Female beer vender (has injury-in-fact, causation, redressable) but problem of prudential standing. Issue of third party standing (not party equal protection act sought to protect).  Ban on jus tertii is not constitutional, so allow third-party standing in this case because vendor can suffer sanctions. (If third party standing OK if law applies to you then why not for the builders in Warth.) 
Taxpayer & Citizen Standing
No taxpayer standing unless asserting a violation of the establishment clause--forbidding laws that respect religion.

Lujan v. Defenders of Wildlife:   DWF lacks standing to determine if the ESA applies abroad because it is a generalized grievance--no case or controversy. The citizen suit provision doesn't help the plaintiffs because Congress cannot overrule where there is no case or controversy.

FEC v. Akins: Informational injury to voters who were granted standing to challenge Political Action Committeee decision because deprived of information.  

Raines v. Byrd: Challenge to the line item veto act--President can eliminate items from budget. Congresspeople don't have standing because they are not personally affected, but only in an institutional sense. (Distinct from Powell v.McCardle because his injury was personal--he couldn't take his seat.) (Cf. Coleman allowed standing for state senators to sue because unlawful ratification of law.  Harm was injury to constituents. Close to Byrd and hard to distinguish--but Byrd controlling. ) (But see, Clinton v. NY: Someone who was harmed by a line item veto would have standing to challenge law.)

Mootness

Live case required by Art III “case or controversy”

DeFunis v. Odegaard: DeFunis alleged that the university's affirmative action policy denied him equal protection of 14th Amendment.  By the time the case gets to the Supreme court DeFunis is finishing up law school and thus the claim is moot.  

Exception:

Capable of repetition, yet evading review (e.g. pregnancy will be moot by the time it gets to appellate court) i.e. Roe v. Wade abortion, Dunn durational residency requirement of one year, note that both of these are class actions. 
Ripeness
Opposite of mootness, unripe if not yet sufficiently concrete to adjudicate.
You want to do an activity that a statute deems illegal:  (1) don't violate it; (2) break it and defend on ground that law is unconstitutional; (3) you can get a declaratory judgment.

Younger v. Harris Syndicalism law that prevents communism is not ripe if you haven't been prosecuted. It doesn't even matter that their friend is being prosecuted.

Poe v. Ullman Doctor cannot challenge anti-birth control law because it is never enforced.

Mitchell  law against political activity. Plaintiffs that want to engage in political activity claim is not ripe, but if one is being discharged because of the political activity that claim is ripe.

Adler Law requiring teachers who are part of subversive groups to be discharged is ripe. Adler is a facial challenge--law is unconstitutional.  Mitchell is an as applied challenge--law cannot be applied to you as consistent to constitution. Perhaps more concreteness is necessary when challenging it as applied to you.   

 Lyons:  Victim of chokehold held not ripe for an injunction because he was unlikely to be a repeat victim.

Political Question Doctrine

Political questions are nonjusticiable:

•
foreign relations

•
duration of war

•
what makes enactments valid

Baker v. Carr: Voters challenged apportionment of state legislature because violates equal protection clause for a state to have districts with uneven representation (e.g. delimited by area not population). This case did not involve a political question. Districting cases very important for discrimination. Baker  sets out factors:
1. textual constitutional commitment to another branch

· Powell v. McCormack: Court can hear case of Congressman who was unconstitutionally denied access to seat despite political nature of question. Text of constitution Art I sec. 5 that says each house shall be judge of qualifications of own members. Court holds that qualifications  are different (age, residence, etc.). Therefore no textual commitment.

· Nixon v. U.S.:  Question is whether the Senate rule that allows a Senate committee to hear evidence rather than full Senate is a violation of Impeachment trial clause (art. 1 sec. 3 cl. 6). Not justiciable because the text of the constitution says that the Senate shall judge impeachment.

2. lack of standards for resolving it

· Either lawful because no law to apply or

· Lack of manageable standards means courts must stay out because it is too difficult to craft a doctrine.

3. impossible to decide w/o policy determination

4. court would disrespect to other branches

· Goldwater v. Carter: Challenge by Senator complaining that Carter's decision (w/o Senate approval) to undo the Taiwanese treaty.  (But after Raines no congress standing.) Political question b/c embarrassing to President.

5. unusual need for questioning adherence to a former political decision

6. potentiality of multifarious pronouncements by various departments on one question.

Federalism
The federal government has limited, enumerated powers.  Three branches of government can only assert those powers specifically granted in the Constitution.
Review of government action:  (1) must fall within enumerated powers and (2) must not violate any limitation on government (e.g. Bill of Rights).

In addition to enumerated powers, the federal government has broad foreign affairs powers.

McCulloch v. Maryland

This case represents that Congress can act so long as it is rationally related to the objectives of the constitutionally-enumerated powers. 
McColloch v. Maryland: States challenge national bank, bank violated Maryland statute that notes must be on stamped paper. Congress had the power to set up the bank and states can't frustrate that power.
Necessary and proper: (art. I § 8) ability to make laws to carry out Constitution, although not explicitly authorized in Constitution, there is an implied power 
(1) Was the bank within constitutional powers?

· Powers come directly from people, not the states. “It is a constitution we are expounding,” i.e. broad in scope. (Historical)

· Must interpret document with some play if it is to last throughout time. Need power to do things necessary to carry out enumerated duties. (Pragmatic)
· Powers can be implied through “necessary & proper” clause so long as rationally related to  a constitutionally specified objective (e.g. raise revenue, pay troops) (Textual)
· Separation of powers requires Court only to strike down if quite clear no constitutional grant of power. (Structural)
(2) If so, is Maryland’s tax on it constitutional?

· Part can't attack whole. States are part of the whole. (Structural)
State oversight of federal government

States have very little ability to limit the federal government. Govt. of people, not states. States would have to propose a constitutional amendment.
US Term Limits v. Thornton (p. 143) Arkansas Constitution limited US Senator terms.  The Court held that the Federal Constitution provides the only qualifications.  (If Congress can’t add qualifications see Powell v. McCormack then states can’t either.)

· States can only exercise power where they had original power (not in foreign affairs nor federal government).
· Textual that Constitution is sole source of qualifications

· Structural: Govt of people not states

Commerce Clause Power
Dormant Commerce Clause
Limitations on state power in the Constitution. 
The existence of federal commerce power restricts the states from discriminating against or unduly burdening interstate commerce.

TEST:

1. Regulation must pursue a legitimate state end;

2. regulation must be rationally related to that legit state end; and

3. the regulatory burden imposed by the state on commerce must be outweighed by state interests.

Dormant commerce clause: Where a state law is displaced because the constitution has given congress power (even though the Congress hasn’t acted).

Gibbons v. Ogden: New York gave exclusive right to run a steamboat line between NY & NJ (NY court enforces state-created monopoly), but Congress given the power to regulate commerce.  (In the end find out not dormant in this case because federal licensing conflicted.)

Except: states can tax w/o problem.

Wilson v. Black-bird Creek  Delaware permitted dam across creek. Ship broke dam because it interfered with navigation. Dam owner wanted damages and won because no conflict between Delaware’s permit of dam and any act of Congress. (The dam didn’t discriminate against interstate commerce.)

Congress’ Commerce Power Exclusive or Concurrent?

Depends on if state is trying to regulate commerce or doing it for another reason. (License Cases: State laws imposing liquor licenses is allowed, but if it were for a commercial objective it would be more questionable if it conflicted with the Commerce Clause.)

Commerce clause power is concurrent (it isn’t absolute prohibition of state regulation). 

Two settings strike state law down on grounds it conflicts with commerce clause (in absence of Congressional action –dormant).

· Law is protectionist on its face or intent (discriminates against people in other states).

· If it has an effect of reducing interstate commerce (unless serious benefit).

Cooley v. Port of Phily: Pennsylvania requires vessels to have local pilots.  Favors on its face local individuals (but it also ensures that people are familiar with harbor). The Court upholds the statute because federal statute condones state regulation on ports. 

States are free to regulate those aspects of interstate commerce that are of such a local nature as to require different treatment from state to state, but they may not regulate aspects of commerce that require a uniform national treatment.
Legitimate state ends include health, safety, welfare, environment, etc.—but economic objectives are the realm of Congress.

Scope of Congress’ Commerce Power

Art I § 8 gives Congress the power “to regulate Commerce with foreign Naitons, and among the several States, and with the Indian Tribes.”
Commerce clause power has been expanded broadly (1934-1994) but retracted in Lopez line of cases.

Lottery Cases: prohibition of interstate shipment of lottery tickets was OK because was not interfering with intrastate matters. (lottery tickets were evil)
“Child Labor” Hammer:  federal statute that prohibited interstate transport of articles produced by child labor struck down. (products themselves not subject of evil)
Carter Coal: statute requiring minimum wages for coal mine workers struck down because production method didn’t directly affect interstate commerce.
Court packing plan, although defeated, catalyzed a changing of the court.
Open Door

Three theories upon which commerce power  granted:  (1) substantial economic effect (2) cumulative effect (3) interstate movement technique.

Almost anything can be regulated:

· So long as regulating the interstate shipment Congress can regulate production methods. (See Darby prohibits shipping lumber produced by non-minimum wage labor. Overrules Hamer.)

· Allowed Congress to aggregate economic effects of any one person’s conduct to determine if there’s a meaningful relationship to national economy. (See Wickard farmer who was growing own wheat subject to regulation because of the aggregate effect of all who might grown their own wheat..)

Key concepts:

1. movement and intercourse

2. production and trade

3. cumulative impact

4. somehow impact commerce

Standard of Review:  Rational basis – Could a rational person on this record conclude that this law is a good regulation of commerce?
· Darby movement across state lines is commerce and can be regulated (even if trying to regulate production). Interstate movement
· Heart of Atlanta Congress has as broad a scope to subsume all commercial intercourse even people. Travelers impact commerce therefore Congress can prevent hotels from discrimination.

· Katzenbach v. McClung Restaurant is of local character, but if interstate commerce feels the pinch then Congress can act to prevent discrimination.

· Wickard not what this individual is dong, but how this activity when engaged in by everyone who would how that would effect interstate commerce. Cumulative (taken together with others similarly situated).

Close Door: New Federalism
Some limits still exist to commerce clause power that it must “substantially affect” interstate commerce. 
· Incidental effects on commerce not enough. 
· Non-economic activity may not be aggregated
· Congress must make findings
· Jurisdictional hook between activity regulated and commerce
Categories under which can regulate under commerce clause:

1. use and channels of interstate commerce (actual movement) See Darby

2. regulate to protect instrumentalities (infrastructure) of interstate commerce, or persons or things that are part of interstate commerce, even though the threat may come only from intrastate activities. 
3. regulate those activities having a substantial relation to interstate commerce (i.e. those activities that substantially affect interstate commerce). Lopez
US v. Lopez: Court invalidated a gun-free school zones law as beyond the commerce-clause power.  

TEST:

1. Congressional findings that there was a commercial affect. Lopez no findings until post hoc. Morrison did make findings.

2. Jurisdictional nexus or element (some interstate commerce related to cause of action. Eg. A crime to possess a gun that moved in interstate commerce).

Missing in both cases. OK to have law against crossing state lines for domestic violence.   

3. Regulates activity that is not economic. Congress limited to regulating economic activity. (How does this impact environmental regulation?)

Key factor in Lopez & Morrison is economic activity.  Only then can you tally up the aggregate effect on interstate commerce.   

US v. Morrison: Congress can’t broadly regulate violence against women. Gender violence is non-economic.  Even though Congress made findings it wasn’t enough because it would allow Congress to regulate any crime.

Compare with Heart of Atlanta: how is that economic?
Reno v. Condon: Congress can prevent DMVs from selling drivers’ information because the information is an article of commerce. 
Other Powers

Taxing Power

Congress is given a far-reaching ability to tax in order to raise revenue. (Art. I §8) 
Regulation: Congress can even use tax to regulate so long as the tax produces some meaningful revenue. 

Szonzinsky: tax against people who buy guns OK, courts won’t look into pretext of taxes 

Uniformity Clause: tax structure may not discriminate among the states. 
Plasynski: Oil regulation exempted Alaska, but the geographic classification was acceptable there is a Strict Scrutiny standard that means there's a presumption against and you look more at the intent than with a  rational basis standard.

· Safety in generality: burden on larger groups bearable but not burden on small groups.

Spending Power

Congress may provide for the common defense and general welfare of the US. 
· Congress cannot regulate for the general welfare, but it can tax & spend for it.

· Congress can place conditions on federal funding even for areas that it could not regulate directly (may have to be “necessary and proper.”

Four Part test to evaluate spending;

1. Acting for general welfare (public benefit)  Low threshold :'what's good for GM good for America" generally they take congress' work for it.

2. No independent constitutional problem with spending.  Can't use spending to discriminate.

3. conditions must be open and unambiguous.  Can't bury conditions

4. condition must be rationally related to the general welfare objective with a plausible connection

Congress can tax and spend beyond enumerated powers…for the general welfare.

Butler: Agricultural Adjustment Act’s tax on processors  to raise farm prices was unconstitutional Congress can tax and spend beyond its enumerated powers but it still must be in the federal realm, whereas agriculture is local and therefore states’ rights are infringed. (Wickard  overrules, and contrary to Szonzinsky because looks at pretext of raising revenue.)
Buckley v. Valeo challenge to dollar check box on tax forms.  Within power of Congress to direct spendng--can't limit.  No problem with taxing everyone for spending which they may not agree.

South Dakota v. Dole Fed program to spend money on local transport dependent on changing drinking age to 21 .  Even though Congress couldn’t directly regulate, passed four-part test, but DISSENT argues that conditions on where money is spent should be OK, but not on something so attenuated as drinking age.

War and Treaty Powers

There are inherent federal powers that are not enumerated, states never had foreign affairs powers.

Curtiss-Wright Export :  Congress’ delegation to President to embargo OK because limited to specific enumerated powers applies only to internal affairs.
Woods v. Cloyd Miller: War power justifies housing and rent act even though war over because the housing deficit was caused by the war.

International Agreements: President may make a treaty, but it must be ratified by 2/3 Senate (Art. II § 2).

Hierarchy of laws (fed v. state)

1. constitution

2. fed statute

3. treaty (Hauenstein: treaty is superior to a state law)

4. Executive agreement( Belmont  & pink )

Exec. Agreement cannot override congressional act, but is superior to state law.
Treaty power if an independent source of authority so it could reach beyond enumerated subject matters.
Missouri v. Holland: Treaty to regulate killing of migratory birds OK and does not interfere with states’ rights because treaty power beyond enumerated—valid and necessary—and migration of birds is a national problem.
Except, a treaty may not violate constitutional prohibitions or guarantees (e.g. Bill of Rights) Reid v. Covert: Woman killed husband and tried in court-marshall (pursuant to an executive agreement), but she can’t be denied due process of jury trial.

Belmont: agreement recognized soviet union, US supposed to give USSR property back. International agreement trumps state law.
Pink: 5 years later same case.

Property Power

Kleppe Federal property w/ wild burros.  Feds want to regulate differently than NM but burros stray and NM sold them. Fed law protects burros from interference (Like  McColloch state attack fed gov if acting outside scope of constitution.   If unconstitional NM can do whatever it wants. Is the law (or bank ) permissible?) Regulation of animals on federal property substantially related to federal property to allow regulation of such 
State Sovereignty
10th amendment places few limits on Federal Power

OLD National League of Cities:  Court barred Congress from making federal minimum wage apply to state employees because it impairs the states’ integrity.

Garcia v. San Antonio Transit: Overrules Nat’l League permits minimum wage for mass-transit employees.  The court reasoned that procedural safeguards (e.g. senators and electoral college) protect the states sovereign interests.  The test in Nat’l League was whether the area was traditionally local government affair, but Garcia found this test unworkable.
New York:  Law about disposal of radioactive waste and the take title provision was invalid. Clearly national concern. Congress wants states to act consistently with principles so it says if you don’t deal with the waste the state must take title of the waste.  
Congress can encourage states to act in other ways (but cannot compel):

•
Congress can directly regulate generation and storage of radioactive waste by private
actors because of commerce clause 

•
Congress can also deal with it by preemption .

•
Congress can bribe states to do it because of spending clause (So. Dakota v. dole). 

Printz: Law requiring local police to perform background checks on handgun purchases until the feds can get a program in place is invalid. 

Structural:  can’t ask states to do fed work

Separation of Powers: can’t delegate to states the President’s power to “take care”

Prinz & New York make sure that states have a countervoice to federal control.  Can't limit states time and resources by making them act as federal pawns.  

1. limitations on commerce clause lopez morrision

2. whether a state has a right to be exempt from commerce clause regulation that otherwise applies to state actors  garcia, national league

3. can federal govt make states act anti-conscription/commandeering new york, prinz

4. spending cases  dole

5. section 5 Boerne
Sec 2. Federal Power under § 5 of 14th Amendment

Section 5 of the 14th amendment gives Congress the power to enforce the provisions of the 14th amendment. If power can be found under § 5 then no sovereign immunity (damages allowed, not just injunctive relief)
Kimel: Age Discrimination (ADEA) applies to public & private employers.  States are not required to follow the ADEA as employers because it is not authorized under XIV because equal protection violations not congruent and proportional to remedy. 

Hibbs You have to allow leave or it is gender biased--valid section 5 law because it is implementing the equal protection clause.
Smith Native Americans who lost public jobs because they ingested peyote for religious purposes. They claim that deprivation of jobs violates freedom of religion. It used to be that an exemption had to be granted, but Smith held that if a law targets an activity because it intends to discriminate then it violates free exercise clause, but if it is generally applicable and the discriminatory affect is incidental then it does not violate free exercise clause.
Congress didn't like Smith. So it passed the Religious Freedom Restoration Act (RFRA). They legislated the compelling interests test: must grant accommodations when need for exemption driven by religion unless (1) compelling governmental interest and (2)least restrictive means.  

Boerne church wants to expand in contradiction to zoning laws.  That law burdened the religious group. Zoning law doesn't violate 1st Amendment, but it would violate RFRA.  Court decided that Congress cannot define the Constitution’s substantive rights—only the Court.  (Congress thought it could use §5 to enforce the “free exercise” guarantee.) But the law was too encompassing to only catch those discriminatory acts.
Congruence & proportionality TEST defines the scope of § 5: There must be a congruence and proportionality between the injury to be prevented or remedied and the means adopted to that end. (Stronger than rational basis.)
1. what is the universe to which this federal statute applies? 
2. what subset of that involves a constitutional violation?  

If there's no congruence to the scope of the law to the constitutional violation it seeks to prevent. 
In Smith the Court said that it's not unconstutional to unintentionally and incidentally discriminate with a generally applicable law.  Congress can't overrule the Court's determination that it's not unconstitutional.

Dickerson: Congress tried to change the evidence rules to allow statements that were considered voluntary from the “totality of the circumstances” rather than the current test which was if the defendant was given Miranda warnings. Invalid because Congress can’t overrule the Court’s constitutional decision in  Miranda. Court created the minimum safeguard for protecting 5th Amendment rights. Congress could have made the test more protective.  (Sep of Powers
Equal Protection

14th Amendment: no state shall make or enforce any law which shall deny to any person the equal protection of the laws.  

5th Amendment’s due process clause reversely incorporates equal protection. Bolling v. Sharpe
It requires that people who are similarly situated be treated similarly. 
Over-inclusive : Under-inclusive: Must look at the relation between the trait and the mischief sought to regulate.

Three standards of review:

· Strict scrutiny:  Necessary to promote a compelling government interest. Applies to any statute based on a suspect classification (race or national origin) or that impairs a fundamental right (voting or access to courts). 
· Intermediate scrutiny: Substantially related to an important governmental objective. Applies to semi-suspect classifications (gender or illegitimacy).
· Rational Basis Review: Rational relationship to a legitimate governmental objective. Applies to economic and social regulation. 
Laws that facially distinguish on suspect / semi-suspect class(strict/intermediate scrutiny

Facially neutral(motivated by discrimination? ( but for? (strict/intermediate scrutiny

Discrete ( immutable ( insular (stigmatic harm(suspect classification
Compelling/important govt interest? (necessary/substantially related ( narrowly tailored

Social and Economic Regulatory Legislation

Rational basis review for social and economic laws.

Rational-basis: Does the classification have a rational relationship to a legitimate governmental objective.

1. Any conceivable objective the legislature may have had.

2. Great deference to the legislature

POLICY:  safety in generality of laws & separation of powers

Railway Express Agency v. New York: Law not permitting advertising vehicles OK because classification relates to purpose (fewer accidents) even though if you own the truck you can self-advertise.  (Congress can take action one step at a time.)
Lee Optical: Limiting optometrists OK because encouraging eye exams is a legitimate purpose.

If there is a plausible reason (even if post-hoc)for the law that is the end of the enquiry.

Beach communications: Distinction between cable service to buildings under common ownership OK.
Suspect Classifications
Racial Minorities

Strict scrutiny: Necessary to promote a compelling government interest.

POLICY: Broad view (prohibit racial discrimination) Narrow view (decendents of slaves).

PERSPECTIVES that explain the rationale of the standards of review.

Footnote 4 (Carolene Products):  Special concern for those persecuted in the past. The presumption of constitutionality is relaxed and a higher level of scrutiny regulates activities that are directly protected under constitution (speech, searches, punishment...Bill of Rights).  Laws that burden discrete and insular minorities may be prejudiced and thus the inquiry should be more searching (religious groups, racial minorities).  Where political process polluted by discrimination then it's OK.
TEST:

Was the process biased by prejudice -- discrete, insular minority marginalized ?

-discrete: easy to know whose in group


-insular: separate, segregated 

-immutable characteristic 
-stigmatic harm (stereotypes)

Color-blind (dissent in Plessy v. Ferguson) There should be no race-based classifications. Those are automatically invalid. No textual basis for color-blind theory.  All laws should be race neutral, cutting against affirmative action.
Facial Discrimination
De Jure (statute w/ discriminatory purpose) v. De Facto (non-discriminatory purpose but discriminatory effect)
Strauder:  Law providing only white jurors discriminates against blacks and is invalid. Applies FN4 & color-blind approach:  race should play no role, but special concern about victimized, discriminated against group for whom the laws were made.  

Korematsu: Japanese American internment gets strict scrutiny but pressing public necessity may justify a race classification. Law upheld (didn't really apply strict scrutiny).

Loving: This interracial marriage statute has general application applies to blacks and whites.  But it isn't true because it only prevents white interracial marriage. This illustrates that the goal is not racial purity, but white racial purity. The law is struck down because you can see how the law is based on racial hierarchy. Both under a reasoning of special concern for plight of minorities and a color-blind perspective law in Loving is invalid.
Sidoti:  Mother given custody and married a black man but father got kid back because of pressures associated with an interracial family.  Court invalidated because it’s wrong for state to alter policies because of the racial prejudices.
Plessy v. Ferguson: Challenges statute of railroad car segregation.  Separate but equal OK because the 14th amendment is not about social equality, but rather political equality. (Overruled by Brown)

Brown v. Board of Education:  State law that assigns students to schools based on race is invalid. Separate facilities is a per se violation of equal protection. Separate facilities creates inferiority. Employs a FN4 approach.
1. Original intent of = protection inconclusive (i.e. legislative history)

2. Changing circumstances

3. Social science data indicates harm of segregation.

Remedies
· Courts given flexibility to remedy = protection violations so each school had to be sued. Implement desegregation with “all deliberate speed.”Brown II.
· Must have de jure segregation for remedy (no court ordered desegregation if not officially maintained segregation) and single-race school carefully scrutinized. Quotas, rezoning, and busing are permissible remedies. Swann.
· Remedy (e.g. busing) cannot be interdistrict unless violation is interdistrict. Milliken
Gender 
Substantially related to important governmental objectives. Craig v. Boren
Exceedingly persuasive justification. VMI

Stigmatic harm: Gender classification that plays on stereotypes is more likely to be struck down (than one combating past discrimination).

POLICY: focus on minority groups that have been discriminated against in the past (FN4). Less demanding than race because of biological differences between men and women. Gender-blind instinct is not the same as race, do not have the same reaction to certain classifications based on gender (i.e., same sex bathrooms, same sex sports, does not generate a reaction like separation in these areas by race would have).

OLD cases 

· Reed v. Reed: default preference for male estate administrator is invalid. Used rational-basis with bite.
· Frontiero: Service woman claims husband as dependent, not OK because stigma, different treatment for similarly situated. Used strict scrutiny.
Intermediate scrutiny adopted.

Craig v. Boren: Different drinking age for men than women is invalid because objective too tenuously related to means. (Maleness as proxy for drunk driving is not substantially related.)

Manhart Invalid to make insurance premium or pay-out different based on gender..
JEB Not OK to use gender for jury selection. Prejudicial stereotypes.

QUESTIONS:

What about gender-consciousness (e.g. juries are gender-balanced)? Why can gender matter in a seminar but not a jury? How can this be analyzed under FN4 or color-blind theories?  

Gender-based classifications that are valid.

· Michael M: statutory rape law (only men) valid because legitimate interest in preventing pregnancy. Criminalization of teen sex is substantially related to pregnancy prevention. Not invidious discrimination because sexes not similarly situated (women deterred by pregnancy and men deterred by law). 
· Rostker: Congress permitted to require only men for draft because drafting for combat (which is men only). Military deference and women are different.
· Gedulig v. Aiello: OK to exclude pregnancy from disability benefits because not invidious objective. Biological factors may cause disparate impact, if proof that it was intended then invalid.
Remedies must be specific. Narrow remedy in area where women were previously disadvantaged.

Mississippi University for Women v. Hogan: Statute excluding men from nursing school invalid because no exceedingly persuasive justification.  This was not affirmative action because women were not disadvantaged in the field of nursing and it perpetuated a stereotype.
Exceedingly persuasive justification:  increases the level of intermediate scrutiny.
VMI: Public military college can’t exclude women because stereotypes about the differing abilities of women motivated policy. Must be the real objective (post-hoc rationalization not permitted). Separate women’s facility not adequate remedy. 

But you could still have a single-sex educational scheme if well-thought out (e.g. remedy pas discrimination).
Discriminatory Purpose
A classification will not be considered suspect unless there was intent to discriminate.  Disparate impact is not enough.
Washington v. Davis: qualifying exam for police valid because there must be discriminatory purpose for unconstitutionality. Disparate impact may be only one factor.  De facto case so it gets rational basis review. 

Intent without effect is not actionable. Palmer (close swim pool)

Effect without intent not actionable. Washington v. Davis.
1. Facial Discrimination

· No blacks on juries. Strauder
· If a statute discriminates on its face, no showing of discriminatory purpose is necessary. 
2. Discrimination in administration

· No laundries w/o permits, no Chinese issued permits. Yo Wick
· If administration of law discriminates against suspect class, no motive necessary.
3. Purpose shown by circumstantial evidence

· Gerrymandering (voting dilution): history, self-serving infer disc. purpose. Rogers v. Lodge.
· If law is facially neutral then need to prove intent (can be inferred from totality of facts).
In jury selection, voting, and schools may be easier because of history.
Discriminatory purpose need not be sole motive (may be motivating factor).

· Arlington Heights: rezoning denial for low income housing is valid because didn’t show discrimination was motivating factor.
· Hunter v. Underwood: Law that prevents blacks and poor whites from voting is invalid because purpose was discriminatory.  Even if there are two purposes, and only one discriminates against the suspect class the statute is still subject to strict scrutiny.
Ask if BUT FOR CAUSATION

If not for the desire to disenfranchise class would the law have been passed anyway?
Feeney:  Preference for veterans in jobs not a gender-classification because adverse consequences for women not a motivating factor. Law passed in-spite of adverse effects not because of them.  Foreseeability is not the same as intentional.
Affirmative Action & Benign Discrimination
Same standard of review regardless of whether it hurts or helps minority.
Advantaging Women
Means is the most important factor (is the statute substantially related to the discrimination meant to be remedied).

Kahn v. Shevin: OK for widows to get tax benefits that widowers don’t because substantial relation to objective of reducing disparity of economic between women and men.

Redress for specific, verifiable past discrimination more likely to be upheld (than battling stereotypes).

Califano v. Webster: Valid program to benefit retired women because it is redress for discrimination against women in pay (an important govt objective).

Cf Mississippi University for Women v. Hogan: invalid to exclude men from nursing school the harm was not specific to women in nursing field.

Advantaging Racial Minorities

Only compelling government interests that (1) redress clear past discrimination or (2) educational diversity (individualized).
Affirmative action quotas are invalid, but consideration of race could be permissible if on an individual basis.
Bakke: Admission program reserved seats for certain groups.  Applied strict scrutiny and found quotas were unconstitutional.  (Responds to argument that whites are not a protected class—no FN4 justification of equal protection. Definitions of majority and minority are temporary.)  Diversity may be a compelling government interest, but can’t remedy societal discrimination—must be specific—only after violation is interest substantial . Quota system is not necessary to achieve diversity.
· Wygant invalid to boot white teachers with more seniority because role model theory is not a compelling state interest. Firing is not a narrowly tailored means either.

· Fullilove (overruled by Aderand) federal contracting for minority businesses upheld. Decided on a less stringent standard because federal.

Redress for societal discrimination is not enough, must have findings of specific harm. 

Croson: Richmond minority contracting requirement violates equal protection.  Applied strict scrutiny and found no evidence of specific discrimination in the past.  Can’t have a percentage requirement without findings. There’s no compelling interest without findings of past disc.

POLICY: ironic that the more pervasive (societal) discrimination the less ability to redress it.

Adrand: no longer federal/state distinction both use strict scrutiny.

Diversity is a compelling interest. Grutter & Gratz
Program must be narrowly tailored. Grutter & Gratz
Gratz: Undergraduate admissions program gave point bonuses based on race and was invalid.

Grutter: Law admissions program took race into account among other factors and was valid.
*Key is to evaluate a multitude of applicant’s personal attributes. Grutter also had white students admitted with lower scores than some minority applicants who were denied.  Gratz was too automatic and inflexible.  

Other Classifications

Alienage: strict scrutiny based on FN4 (Exceptions have been interpreted broadly.)
· Sugarman  exception: state could prevent aliens from holding important political positions. 
National Origin: strict scrutiny

Legitimacy: intermediate scrutiny (not a common concern anymore)

Wealth: rational basis review (not suspect classification, not minority nor immutable)

Age: rational basis review (not discrete, insular, or permanent characteristic)

Sexual orientation: rational basis

Mental disability: rational basis

“with bite” cases: Romer, Cleburne, Lawrence v. Texas, Plyer
Mental retardation is not suspect, subject only to rational basis review.

City of Cleburne: law requiring permits for retarded group homes invalid –rational review “with bite.”  There was not a legitimate purpose. 
Plyer: children of undocumented parents denial of education was invalid

Romer v. Evans: invalidated Colorado’s amendment that prohibited laws that protect gays. The amendment deprived gays of any anti-discrimination protection. Failed rational-basis review because there was not legitimate legislative end. 

DISSENT: Scalia: (1) stare decisis Bowers upheld anti-sodomy law--if you can make it illegal to engage in conduct you can certainly deny them a discrimination claim in court; (2) characterizes the law as giving special protection to gays--affirmative action; (3) gays have political power.

Perhaps adult sexual relations will move into the category of a “fundamental right”
Fundamental rights

If not suspect classification, can still be subject to heightened scrutiny if impairs a fundamental right:

· Right to vote

· Interstate migration

· Access to courts

· (necessities is not included, e.g. public education)

· (sexual autonomy ??)

Due Process

Procedural Due Process: What additional procedures ought to be required?

Mathews balancing test: (1) what’s at stake (2) how much additional process would increase accuracy of result; and (3) how much will process cost?

Substantive Due Process: Can government do this?

Strict scrutiny is triggered for activities that ought to be immune from governmental interference (e.g. privacy).

Any time regulation could take away life, liberty, or property ask substantive due process.

TEXTUAL basis is usually “liberty”

Social & Economic regulation(rational basis review

Fundamental right(strict scrutiny

Rational basis: legitimate state objective with a rational relation between means and ends.

Strict Scrutiny: Compelling government interest, necessary to achieve that end (no less restrictive means).

Economic and social legislation

OLD: Liberty to contract.

Lochner: law prohibiting baker from working more than 10 hours a day was invalid because of liberty to contract.
NEW: Economic & social regulation gets rational basis review.

Caroline Products:  Filled milk act, deference to legislature as long as some legitimate reason (protecting customers against fake milk).

Lee Optical: OK to limit optometrists because it is good to make people get eye exams.

Fundamental rights

Strict Scrutiny: Law necessary to achieve a compelling government interest.

Fundamental rights: privacy/autonomy usually relating to marriage, child-bearing, and child-rearing.

If involves minors may be more state interest.

Protection of personal liberties

Penumbras of the due process clause includes privacy protections.
But could also be in the 9th amendment (just because not enumerated doesn’t exclude as right).

Griswold: Law preventing contraception violates due process privacy protections.

· Intimate relationship of the marriage relation.

· Private conduct in home

· Independence about making child-bearing decisions.

Family & Marital Relations

Familial units are protected unlike other relationships.

Right for family to live together.

Moore v. Cleveland: Law that prevents first cousins from living together is subject to strict scrutiny and invalid.  

· History of extended families

· Intrudes on rights of family

· The law didn’t serve the goal of preventing hippie households very closely

Abortion

The right of abortion is protected by substantive due process. Roe But cut back by Casey.

Roe v. Wade: Woman has an important fundamental interest, at viability the state interest may be compelling.

· Decision lays down specifics (role of legislature?)

· Skims over textual argument. Best textual argument is defining “person.” Doesn’t care if it is 14th or 9th Amendment.

· Woman has interest in abortion: psychological, physiological, financial, stigma of unwed.

Casey: Constitutionally protected right to have an abortion before viability, however the state has some interest in protecting potential life even before viability so it can impose regulations.
· No right to ban or forbid pre-viability abortion (unless to save mother).

· State may regulate abortion process (unless it places an undue burden on woman’s right to choose an abortion).

· Undue burden if: substantial obstacle (informed consent OK, husband consent not OK)

· States can regulate post-viability.

Sex
Law criminalizing sodomy is valid because history. Bowers. (Dissent: common between Roe & Griswold are that they are a right to be let alone.)

Bowers overruled.
Lawrence;  Gay sex is protected because it is so personal. 
· Laws controlling a personal relationship that is within the liberty of personas to choose

· Law furthers no legitimate state interest

· Rational basis review

· Stigma of criminal statute.

Usually married sex is more easily protected than unmarried sex.
Gay Marriage
2/17/04

Who gets to interpret constitutional questions? A local official doesn't have this power to invalidate Cal. law under Cal. constitution until courts decide validity of Prop 22. It's not clear that a local official should obey state law if he thinks it is unconstitutional --oath to protect US constitution.

Newsome starts issuing gay marriage licenses. When Mayor Newsome says gay marriage OK, relies on California equal protection clause. Treating same sex couples differently is a violation of equal protection.  Contradicts Prop 22 that only defines marriage between heterosexual couples.  Newsome lays out that Cal. constitution is superior to the voter initiative which is a statutory amendment to family law code. 

Newsome could probably do this under federal constitution, but not state. In Cal. Constitution it expressly says that an agency must follow law  unless ruled invalid by a Court of Appeal. (A Mayor may be an agency for this purpose.)

Illustrates difference between state and US constitutional law.  In federal courts the plaintiffs would not have standing--not art. III case or controversy.  But in state standing any taxpayer has standing because some SF employees are spending time violating state law.

Federal law defines marriage between a man and woman (DELMA?) and states don't have to respect gay marriage under full faith and credit clause.  But not sure if that statute is valid--may not give states power to do something that would otherwise be unconstitutional.

Full faith and credit clause makes states respect decisions of other states.

This case should define the meaning of the California constitution's equal protection clause.

Why didn't Newsome seek a declaratory judgment that Prop 22 violated the cal. equal protection clause.  May be more sympathetic because couples will already be married and relying on Newsome's proclamation.

2/23/04
Trial court judges denied TRO because of lack of injury. They didn't say they lack standing. For preliminary injunctive relief and especially TRO: win on merits, irreparably harmed, balance of hardships tips in favor.  It's not that they didn't suffer injury, but that the harm wasn't extreme enough. 

Whether Newsome was violating laws is being addressed, not if Prop 1022 is valid.

Taxpayer standing to illegal actions of government. Injury is that your tax dollars being used to pay people violating the law. 

But still not sure if the court has conferred standing on them.

Amendment Process

proposed:

1. 2/3 each house

2. 2/3 state legistlature call for convention--convention can propose

ratify: 

1. 3/4 state legislatures

2. 3/4 states convention made by legislature.

Constition is place for process not policy.

27 amendments

2 arguments against gay marrige constitutional amendment:

1. process not policy

2. wait longer for rmaturation of issue

Patterns:

1. first 10 bill of rights deal with ratiifcation of constituion

2. 18 and 21 cancel out_prohibition

3. 15 over 200+ years.

Bill of rights 1-10

President elected 12

Civil wsar (reconstruction) 13-15

Prohibition 12, 21

Democracy process: 17,19,20, 22-26.

About empowering different groups to participate.  Overwhelment majority of amendments extend who counts.

3/8/4

Art V amendment

• may affect social policy

• allows flexibility

• not just expansion of rights (e.g., 13th A slavery property right)

• but should allow time for consideration/consensus (hard to undo), e.g., Corwin amendment in 1861 would have kept feds out of slavery

Many unresolved questions

• unclear if const convention would be limited in topics

• unclear if time limit on ratification, e.g., 27th A

• unclear if repeal of ratification

Filters & geographical skews, cf. Electoral College

• no role for judiciary, executive

• must propose through legislators (not direct democracy) under Art V


• simple majority in 13 states can block

• popular sovereignty: maybe could also amend by majority of national we (preserving "We the people" legitimacy)


• but majority can win only after procedurally deliberative process over time (lest majority today bind majority tomorrow)


• minority protected because majority decides to protect


• some parts of const may be unamendable as inherent popular sovereignty (equality, 1st A)

State sovereignty

Fed may not compel states to enact or enforce a fed regulatory program

• WRT States as entity, not people

• Structural protection: states protected from fed overreaching not by const text or judcial review but by role in selecting nat'l gov't

1985 Garcia: Congress has Commerce power to pass Fair Labor standards, but issue whether Fed can regulate states too

• Art I §10

• literally overruled unworkable & unsound 1976 Nat'l League of Cities traditional gov't functions test


• state functions seen to change over time (e.g., contracted services)


• no way to make workable, and cts should defer to political powers


• Morrison Souter dissent refers to Garcia's favoring political check

• Art I, §2: indirect control over House elections, since electorate for state legislature is same (but >1968 voting is fundamental right; districting subject to Cong review)

• Art II: state legislative control over electors (but unlikely in practice & 14th A §2 punishes states for disenfranchisement)


• election for state electors emerged after mid-1800s


• theoretically more control than over House

• 2 Senators & past control over Senators by states didn't really prevent fed overreaching

Amendment

Article 5 establishes how to propose and ratify amendments. Rafity by 3/4 Congress can choose state legislature or convention.

Lots of questions about process remain unanswered.  

Can Congress set a time-limit?

Can you withdraw a ratification?

What role does governor have to do with ratification?

Does it have to go through each house of state legislature separately?

Can convention be convened for a specific amendment?

Two features of art. 5: (1) filters arise because people don't propose amendments, the legislatures do (2) geographical skew.

POLICY:  framers were skeptical of govt control, but doesn't fit with this amendment process. A few people can block the will of the masses.  Some speculate that this is not the only way, but one way to amend the constitution.  

Remeber electoral college suffers from same two features. Using intermediaries to pick president.

As long as procedures are to make people aware of changes we are making that is what is important.

Not about majoritarian desire at moment, it is about long -term planning.  

Just as popular sovereignty may give people right ot abolish and amend constitution.  There are 

Popular Sovereignty presupposes everybody counts the same.  An exculsion of minority may go against this predicate. It also presupposes deliberation of ideas.

State constituionalism and federal are very different recall, amendments, separation of powers, supremecy.  Hybrids in Cal.  (e.g. an initiative cannot be touched by legislature --super statute) 

Could be invalidated by court or repealed by constitional amendment process. 

Only amendment that takes away rights rather than giving them was prohibition and it was repealed. (Gay marriage may also do this.)

Standard of review
Where a law defines gays or lesbians in terms of orientation other courts said that's no problem.  Before don't act don't tell army excluded all persons and defined gay as orientation not conduct. Watkins 9th Circuit invalidated on = protection grounds. Narrow ruling because they could focus on conduct rather than orientation for their discriminatory laws.  Since then, laws that treat gays differntly than straights should be viewed ast a minimum as gender-based classifications. (e.g. Loving v. Virginia) This parallel is said to work...

Loving had a law that prohibited people from marrying outside their race. Court says that is a racial classification and invalidates it. Virginia says treating every race the same--both groups can only marry inside their group. Facial equality--neutrality. But, race-based law because legality of marriage turns on the race of the individual. A law that prohibits same sex marriage the legality of your marriage turns on the gender or sex of your partner.  Gender is relevant to legality of the union just as in Loving.  Others would argue that wasn't doing the work in Loving rather that law was raced-based because it was racial hierarchical thinking--stigma and caste system. Laws that treat gays differntly than straights is borne of the same gender role stereotypes that have over the years lead to treating women different than men.  What drives gender-classifications is that it subordinates women to men. There is a relation to that stereotyping and gay stereotyping.  Want to keep men, men and women, women and homosexuality blurs the line. So even with that analysis of Loving you could still analogize. 

Laws that treat gays differently than straights is not drivien by gender hierarchy but by religion--same thing driving no intermarriages by race. Whether gays and lesbians insular minority (fn4) those laws should be treated as gender based classifications. There was a title VII case Oncale that an employee sued employer for workplace harassment on account of sex because they thought he was gay. (If I were a woman I wouldn't have had this harassment, I get this because I am a man.)  The Court agreed --but for sex.

O'connor in Lawrence v. texas says violates = protection --may have stronger protection in marriage. She only applies rational basis.

Sum up:  Same sex marriage should get intermediate scrutiny like gender because of parallels with Loving.  But wouldn't Romer indicate that sexual orientation is only subject to rational basis review. 

Grizwold is the use of contraception (a private thing--sodomy) whereas sale of contraception is not at issue (public—marriage)

outline

Gay Marriage

Justiciability


-supreme court review?




-const. questions decided



-review of state decisions
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-mootness


-political question


-separation of powers

Authority to regulate


-federal constitutional power?



-commerce
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textual & historical


-state power?



-dormant commerce 



-preemption

Equal Protection

-facially discriminatory or discriminatory purpose


-suspect classification



-gender yes (if loving is race, then gay marriage is gender)



-sexuality no (romer)


-standard of review



-intermediate scrutiny




-important objective




-means fit ends




-if color-blind theory and gender classification then this applies equally to male and female



-rational basis with bite




-romer 




-if fn4 (discriminated against) theory then not  but arguably not immutable, powerless, group (or it is too hard to repress--immutable)

Due Process
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