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A. Constitution

1. Introduction

a. 7 articles, 27 amendments: originally ratified in 1788 by nine states.

b. Articles of confederation was inadequate; Congress lacked funds, states did not respond to tax; no power to regulate interstate commerce.

c. Leaders met to discuss new Constitution to give federal government more power; three independent branches—executive, legislative, and judicial; a system of checks and balances; considerable disagreement over the extent of the powers of the new government.

2. Significant Amendments

a. Constitution itself contained important protections of individual liberty, including writ of habeas corpus (writ to bring person before court), prohibition of ex post facto laws, and Privileges and Immunity clauses.

b. Bill of Rights: The first 10 amendments were limitations on federal power. 

c. Civil War Amendments: problem stemming from conquest over slavery; 13th amend abolished slavery (in force 1865); 1866 Civil Rights Act prohibit discrimination by states, and 14th amendment adopted to overcome constitutional objections to Act.

Judicial Review

1. Roadmap: 

a. Judicial Review of Congressional Acts: 

i. Court, not Congress, has authority and duty to review the constitutionality of statutes passed by Congress.

b. Judicial Review of State Court Decisions:

i. Court may review state court decisions, only to the extent that decision was based on federal law.

ii. Independent and Adequate State Grounds: even if there is a federal question, Court may not review if case if decision on federal question does not change outcome of case.
c. Federal judicial power: [partial list]

i. Cases arising under the Constitution or under federal statutes;

ii. Admiralty
iii. Cases between two or more states.

d. Congress’ control of federal judicial power:

i. Control of docket: decide what types of cases Court may hear, so long as it doesn’t expand the Court’s jurisdiction beyond that enumerated in Constitution Art. III Sec. 2.

ii. Lower courts: Congress may decide what lower federal courts there may be and what case they may hear.

2. Introduction

a. The Problem: Nothing in the Constitution expressly gives the Court power to rule on the constitutionality of acts of Congress or state statutes, nor power to review decisions of state courts.
b. Art. III only said that judicial power of SC should extend to “all cases, in law and equity, arising under this Constitution, the laws of the US, and Treaties made…under their authority.”

c. As a result, there was considerable debate over the power of SC to review acts of Congress:
i. Hamilton: independence of the judiciary allows it to guard the Constitution.
ii. Jefferson: each branch should be responsible for determining the constitutionality of its actions.
3. The Authority for Judicial Review of Congressional Acts

a. Marbury v. Madison 1803 [25]:
i. Facts: 
1. Marbury et al appointed justice of the peace by President Adams and confirmed by Senate.

2. Commissions signed but not delivered.

3. President Jefferson directed Madison, Secretary of State, to withhold commission. 

4. Marbury brought writ of mandamus against Madison in Supreme Court to recover commission.  Marbury’s action is authorized by the Judiciary Act of 1789.

ii. Issue: SC empowered to review acts of Congress and void those that are repugnant to Constitution?

iii. Holding: Yes. Marbury’s action discharged because court does not have original jurisdiction to hear the case.  Section 13 of Act of 1789 is unconstitutional.

iv. Analysis:

1. He has right to commission?  Yes, Adams signed commission for Marbury.
2. If right violated, then remedy? Yes, remedy afforded by law of country.
3. If remedy, then a mandamus? 

a. Depends on two other issues: nature of writ applied for—writ properly directed at the officer?  yes, plain case for mandamus

b. Power of this court to issue it.
4. Marbury claims that Art. III contains no negatives or restrictive words that bar the legislature from assigning original jurisdiction to the SC in addition to the ones enumerated.

5. However, Marshall reads Art. III to mean that SC will have appellate jurisdiction in all cases not specified as original.

6. Therefore, Judiciary Act’s grant of original mandamus jurisdiction is unconstitutional (i.e., violates Constitution).  Congress cannot enlarge Court’s jurisdiction as stated in Art. III.  
v. Can Court declare laws unconstitutional?

1. Constitution imposes limits on government powers and these limits are meaningless unless subject to judicial enforcement.  

2. “It is emphatically the province and duty of the judicial department to say what the law is.”

3. Constitution is superior to any ordinary legislative act.  In cases when both apply, Constitution governs.  Legislations repugnant to it are void.

a. Counterargument: Court’s authority to decide “case arising under this Constitution” does not mean Constitution is supreme over federal laws as well.  

4. Supremacy Clause (Art. VI, section 2) states Constitution and acts made by Congress in pursuance thereof shall be supreme law of the land.

a. Counter: supremacy, by itself, does not mean that Court can invalidate laws.

b. Major Critique: 
i. no where in the Constitution is it stated that the courts, not Congress, ought to decide whether a given statute does in fact conflict with the Constitution.

1. Why shouldn’t Congress have final say in constitutionality of law?  

2. That Congress cannot increase the Court’s jurisdiction remains the law to this day.
3. By viewing Art. III as the ceiling of federal jurisdiction, Court established that federal courts are courts of limited jurisdiction.  
ii. Argument for Marshall: He was making assumption, not conclusion, when he stated that Court has ultimate right to decide constitutionality.  That is, Constitution is “indeterminate” as to who has final say.  Contrary view—that Congress should have final say—is also not found in the Constitution.
iii. Counter-majoritarian argument: judges do not represent the will of the people since they are appointed for life, so less fit to decide on acts that Congress wants to pass.

1. Response: More reasonable to have judicial interpretation anyway.  Constitution designed to protect the weak, the minorities: Congress responds to the majority’s will and influenced by political pressure.  Judges are appointed for life and better fit to interpret Constitution in way that is sensitive to rights of the weak.  

iv. If legislatures can change it at will, then CON does not limit the power of the government at all; duty of SC to say what the law is and if it conforms with Constitution.
v. debate over judicial review: nothing in CON states that legislative acts subject to judicial review; a usurpation of legislative power by the SC, if it declares an act void?

4. Congressional control over Court jurisdiction
a. Ex parte McCardle (1868) [38]: Facts: M imprisoned by military government of MI and sought habeas corpus, but denied; appealed to SC under Act of 1867, empowering federal DCs to grant habeas corpus to persons restrained in violation of the Constitution, treaty, or federal law; after court heard arguments but before it rendered a decision, Congress repealed portion of 1867 Act that allowed appeals to SC from circuit courts in cases of habeas corpus.
b. Issue: Does Congress have the power to limit or otherwise make exceptions to the appellate jurisdiction of the SC?

c. ( Yes.
i. Art III: SC shall have appellate jurisdiction “with such exceptions, and under such regulations as the Congress shall make.”

ii. Appellate jurisdiction derived from Constitution, not Congress, but Constitution subjected appellate review to regulations of Congress.

iii. Act of 1868 repealed earlier act, giving M authority to seek review in SC.

iv. Only the specific cases under 1867 acts are barred from appeal, not others.

d. Notes:

i. Contrast Marbury (Court can invalidate laws).  Does Congress have the power to control docket of SC (and thus, control the cases/issues that it sees)?  If so, what does this mean for judicial review?  

ii. McCardle did not destroy judicial review.  Case should not be read as giving Congress full power to regulate SC’s appellate jurisdiction as way it pleases.  Cannot completely deprive the federal judiciary of power over cases within the constitutional scope of the federal judicial power set forth in Art III Sec 2.

5. Congress cannot prescribe Court ruling
a. US v. Klein 1871 [40]: Facts: 1863 statute provides that seizure and sale of property in areas of rebellion—the proceeds go to the US Treasury; loyal owners upon proof can recover proceeds in the court of claims; SC ruled that statute was a presidential pardon, when owners were not loyal in fact; Republicans outraged, passed statute stating that presidential pardon not a proof of loyalty but a proof of disloyalty. 

b. ( SC denied government’s motion that Klein be denied recovery.

c. Analysis:

i. Republican statute was unconstitutional in two respects: 

1. prescribing how a court should decide an issue of fact

2. denying effect of a Presidential pardon.

ii. Since law was unconstitutional, court cannot dismiss Klein’s case

d. Notes
i. Can McCardle and Klein be reconciled?  Congressional control of cases heard by SC versus SC ruling that Congressional act denying Klein recovery is unconstitutional?

ii. Harlan [41] tried to reconcile the two.  McC is about what cases go to SC, about regulation; Klein is about Congress telling how SC to rule on a case, to resolve a person's rights in Klein, more apparent in Klein than in McC: legislatures ought not act like courts.
iii. Another distinction: presidential pardon power, Congress cannot undermine  this power, exclusively an executive power and Congress cannot interfere with this, which is what it tried to do in Klein.

B.  Federal Court Jurisdiction

1. Supreme Court Review of State Court Decisions

i. Background: In the Judiciary Act of 1789, the first Congress created the lower federal courts as permitted by the Constitution.
i. However, did not provide for general jurisdiction for civil cases arising under federal law.  
ii. State courts would exercise jurisdiction over these cases, and SC is to have appellate review in compliance with the Supremacy Clause of Art. IV.  
iii. SC authorized to hear three types of case on review, all of which involve state courts rejecting claims made under federal law [44].
2. Constitutionality of Judicial Review of State and Local Actions
i.  Martin v. Hunter’s Lessee 1816 [44]: 
i. Martin (D) heir to estates belonging to British loyalist; VA claimed property through legislation and conveyed title to Hunter.
ii. PH: 
a. Hunter brought ejectment.
b. D defended on grounds of US-British treaty that protects British-owned property.
c. VA Appeals sustained Hunter’s claims and VA law
d. SC reversed for D and treaty law
e. VA refused to comply with SC
f. D appealed again
iii. Issue: Does the SC have appellate jurisdiction over the highest state courts on issues involving the Constitution, laws, and treaties?
iv. ( Yes, VA courts must obey the SC’s rulings.
a. Judiciary Act of 1789 provided for review by the SC of final state court decisions rejecting claims under the federal Constitution and laws.
b. D is making claim under federal treaty.
c. Appellate jurisdiction is given by the Constitution to SC in all cases where it does not have original jurisdiction.
d. All cases involving Constitution, laws and treaties of the US are included in the judicial power granted by the Constitution to the SC; hence all such cases are properly subject to the Court's appellate jurisdiction, and Judiciary Act is valid.
e. Such power is needed for uniformity of decisions throughout US.
v. Notes: 
a. Story's reasoning: if power is construed in broad way, then it should not be read narrowly--a reasonable construction.
b. reminds us that Madisonian compromise that lower federal courts left to Congress to establish if it wishes, no mandate.
c. Federal courts need not exist, but all federal questions must be reviewed in federal courts = must create federal courts.  If Congress did not create lower courts, then Supreme court would not be able to hear these on appellate review (exception the few cases where it has original jurisdiction).  
d. wrong to assume that congress cannot directly govern people but only through the state--Con changed that to allow congress to operate directly on people, and also to operate on the states. subjects them to federal control.
e. importance of uniformity; judges might interpret differently; if no revising body to control these jarring judgments, then different laws in different states;
f. judiciary act is not unconstitutional;
g. minor concession; will not decide to order VA to do it, will not insult them as to what to do.

3. Adequate and Independent Ground Limitation
i. State courts alone decide on state law.  SC can review state decision only to the extent that they incorrectly adjudicate federal questions.

ii. If decision can be supported entirely on a state ground, then SC will not review case; doing so would be to render an 'advisory opinion.'

iii. Issues of federal law resolved by state courts will not be reviewed by the SC if the state court's judgment rests upon an 'adequate and independent' state ground.  

i. Ex: if state court rules against a party on two grounds, one federal and one state, then the SC lacks jurisdiction to inquire into the correctness of the federal law ruling.  SC review would not change result anyway, leading to an advisory opinion.

ii. adequate and independent state ground not as hard grounded constitutionally as say Art III
iii. “Independent”: state decided federal question, but also grounded decision on state law AND decision on federal question not required in light of disposition of state question.
iv. “Adequate”: state ground may not be unreasonable or unfair, and it must serve a state interest 

iv. Procedural branch of rule: 
i. state rules govern whether certain issues will be reviewed in state courts, but, federal questions/laws can be evaded by state procedures; how to judge adequacy of state procedural grounds?  

ii. EX: criminal convicted under state statute, but constitutionality of statute was not raised...does SC have right to review question of its constitutionality?  

v. State ground is substantive branch: 
i. example: state court held statute to be invalid under both US and state constitution; if court is one of stature, then no realistic inquiry into the adequacy of state ground.

ii. sole issue is whether substantive ground is independent—i.e. whether, no matter how the federal issue is resolved, the state ground will be dispositive; thus, state court decisions invalidating a statute on both state and federal constitutional grounds cannot be reviewed by the SC.

vi. Rule for determining adequate and independent ground: Michigan v Long 1983: 
i. Long convicted for possession of marijuana found by police in passenger compartment and trunk of auto; Long made constitutional argument, that PO had no right to conduct search, argues that decision below rests on adequate and independent state ground and SC cannot review this case.
ii. PH: county ct denied L's motion to suppress evidence, Michigan SC reversed, ruling for Long, citing some state law but relied on federal law in its decision; state appeals.
iii. Issue: Must a state court opinion that ostensibly relies on federal law expressly state that it rests on separate, adequate, and independent state grounds to preclude US SC review?
iv. ( Yes. Reversed ruling for Long.
a. Respect for independence of state courts and refusal to give advisory opinions are two main reasons why SC doesn’t review case where there is adequate and independent state ground
b. Here, state court relied exclusively on federal cases (Terry) and not a single state case was cited in support.
c. Rule: SC has jurisdiction in cases where there is a lack of plain statement that decision below rested on adequate and independent state ground.

vii. Notes:

i. SC can do an ad hoc inquiry, but would have to look at state law, and SC justices are not the most qualified for that; alternatively, remand the case for clarification, but this would create too much delays.

ii. O’Connor create a presumption that SC will have power to review, unless state says explicitly that it is based solely on state grounds, but if she wants to respect two values of respect and refusal to give advisory opinions, then she should have adopted opposite presumption.

iii. Still unclear: "and when it fairly appears that the state court rested its decision primarily on federal law"

viii. Stevens Dissent: MI courts simply provided greater protection to one of its citizens, primary role of this court is to ensure that people who seek to vindicate federal rights have been fairly heard; no interest in correcting overbroad interpretation; this is an erroneous allocation of resources.  [but Stevens fails to acknowledge that state's have an interest too; interest in SC to clarify legal edifice] 

C. Justiciability

1. Roadmap:
i. Cases and Controversies (Art. III): limits jurisdiction of all federal courts to “cases and controversies”—to deal only with real and substantial disputes that affect the legal rights and obligations of parties having adverse interests and that allow specific relief through a conclusive judicial decree.

ii. Advisory Opinions: 

i. Court cannot issue opinions based on abstract or hypothetical questions.
iii. Standing: to invoke federal jurisdiction, P must show he has a significant stake in controversy.

i. Injury in fact: P must show that he has himself been injured in some way by the conduct that he complains of.

ii. Three Requirements: 

a. Suffered or is likely to suffer an injury in fact
b. Injury is concrete and individuated
c. Action challenged in cause in fact of the injury.
iii. Rights of 3rd Persons: P cannot litigate the rights of 3rd persons not before the court. [some exceptions]
iv. Mootness: 

i. No case if events occurring after the filing deprived litigant of an ongoing stake in the controversy.

v. Ripeness: 

i. No case if it has no yet become sufficiently concrete to be easily adjudicated.  

vi. Political Questions: 
i. No case if question is constitutionally committed to another branch.

ii. Lack of manageable standards to guide judiciary.

iii. Others…

2. Standing: Actual Injury Requirement
i. Warth V. Seldin 1975: Warth and other low-income minorities sued town and members of its zoning board, claiming that zoning unconstitutionally excluded persons of low income from town.
ii. Issue: Ps with interrelated claims of unconstitutional conduct against the same defendant, (when considered as a whole would have standing), properly refused standing when each individual fail to allege a concrete personal injury?

iii. ( Ps have no standing.  Judgment against P affirmed.
i. Con requires that P suffer some actual injury from illegal action of D in order to have standing.

ii. “generalized grievance” or harm shared equally by a large class of citizens does not warrant the exercise of jurisdiction.

iii. each P must assert his own legal rights or interests, cannot rest claim to relief on the legal rights and interests of 3rd parties;

iv. Congress can and has created statutory legal rights, the invasion of which creates standing, but each P must still allege a violation.

v. Here, failed to establish injury and failed to show that they would be able to purchase had restrictive zoning been eliminated.

iv. Dissents:

i. Douglas: court should lower the technical barrier and try to serve justice; should have considered standing only after the merits have been developed.

ii. Brennan, White, Marshall: an indefensible hostility to the merits; at least three groups of Ps have make allegations sufficient to survive a motion to dismiss for lack of standing.

v. Notes:

i. Court not exactly right in that they did not incur injury: they could not live where they want to. Rochester people claim that they could not live in Penfield, instead forced to live in Rochester and forced to pay higher taxes.
ii. Causation defense: even if def. did do what you allege, you still won't be able to live there...alleged injury will still be there; there are other economic realities to keep you out.

iii. Builders also don't have standing because there is no project, no concrete proposal, no guarantee that if zoning laws don't exist, then they would build there; they may have standing according to Art III, but they still can't sue for 3rd parties' rights--this bars them from litigating on poor's behalf; can they sue for injury to own rights? 

vi. Arlington Heights v. Met. Housing Develop. Corp. 1977 [69]: Village refused to rezone property, and builder plus three blacks brought suit alleging denial is discrimination.

i. ( Ps have standing because 

ii. while many other factors would determine whether housing project was completed, D’s action is a absolute barrier.

iii. normally, a party (here, the builder) is denied standing to assert rights of third persons, but there was at least one individual who had indicated a desire to move to the proposed project

iv. Thus, a specific grievance, an ‘actionable causal relationship between D’s actions and P’s asserted injury such that judicial remedy would relieve that injury.

v. Unlike Warth, where P’s did not show such causal relationship.

3. Other Cases on Standing and Actual Injury
i. Linda RS: mother brings lawsuit for child born out of wedlock, suing DA to compel him to prosecute the child’s father for non-support.
i. P challenged constitutionality of state statute making failure to support children a crime because the state courts had construed it to apply only to parents of children born in marriage

ii. ( P has no standing, P showed injury that from father’s non-support, but relief requested—throwing him in jail—is not certain to redress the injury, namely, lack of support.

iii. prosecutorial discretion, written in art iii standing terms, ct can't ask prosecutors to prosecute

iv. dissent: you can however, tell them not to prosecute anyone.

ii. Sierra Club v Morton 1972

i. ( that environmental group doesn’t have standing to challenge construction of a recreational area in a national forest

ii. association won't have standing unless any of its members have standing; no member can make specific case in injury alleged; none used the land; association can't be a steward

iii. SCRAP 1973

i. ( that environmental group had standing to challenge railroad rates of Interstate Commerce Commission because it discourages recycling, affects air quality, pollution, not wanting to see litter, having to pay more for finished products--this is their injury.

ii. contrast to Sierra Club: ideological interest in matter not enough for standing, but in SCRAP, students would actually be injured.

iv. Duke Power v Carolina Environmental 1978: people living near a nuclear power plant under construction brought suit for a declaratory judgment that the Price-Anderson Act was unconstitutional in limiting liability for nuclear accidents in federally licensed private nuclear power plants
i. ( Ps have standing to challenge constitutionality of Act; injury-in-fact, however, was not the limits on liability, but on the environmental and esthetic harm that would occur by the building of these plants, the building of which would not be possible w/o the limitation of liability provisions of the Act.  In this way, the Act ‘caused’ the injury.
ii. The requirement of nexus (connection between injury and violation) was limited to taxpayers’ suits.  Here, a P need only demonstrate ‘injury in fact and a substantial likelihood that the judicial relief requested will prevent or redress the claimed injury’ in order to establish standing. [!] 

iii. but there was never any nuclear power plant!  a lot of other contingency that would block effect of Price-Anderson act...

v. Simon v Eastern Kentucky 1976:
i. ( Indigents lacked standing to challenge IRS for granting favorable tax treatment to non-profit hospitals that provide inadequate service for indigents.  

ii. that policy encouraged hospitals to deny services is speculative; just as possible that hospitals would forgo tax breaks rather than increase services to indigent; therefore, no substantial likelihood that declaring rulings invalid would result in remedy sought (i.e., better services). 

vi. Allen v Wright: parents of black children did not have standing to sue IRS for denial of tax-exempt status to racially discriminatory private schools

i. ( no standing: no showing of connection between injury and alleged policy

ii. it was speculative whether denial of tax exemption to any private school would induce it to change its policies and whether children would transfer to public schools if private schools threatened with loss of tax exemption.

vii. Assoc. General v. Jacksonville 1993: non-minority contractors challenge city's affirmative action program for minority owned or woman owned enterprises (setting aside 10% for them)

i. do not have to prove that they would have been awarded ‘but for’ the affirmative action program

ii. in equal protection cases, the injury in fact is not the denial of benefit itself, but denial of equal treatment imposed by a barrier—injury is inability to complete on equal footing in the bidding process.

iii. Note: wouldn't have won anyway--other white contractors had lower bid!  

viii. Texas v Lesage 1999: applicant to race-conscious program need not show that he would have gotten in if not been for program; 

i. injury is inability to compete on equal footing

ii. university defeated P’s claim for damages when it showed that he wouldn't have gotten in anyway.

4. 3rd Party Standing
i. No Third-party standing: a litigant normally may not assert the constitutional rights of persons not before the court.

i. Exceptions allowed for cases where it would be difficult if not impossible for third parties to vindicate their own rights or when injury to P affects relationship with 3rd parties, thereby indirectly violating their rights.
ii. Craig v Boren 1976 [73]: Male challenged OK statute that denied beer sales to makes under 21 and females under 18; vender of beer joined, seeking declaratory and injunctive relief; Male reached 21, so case moot for him, but vender continues case

i. Issue: May vender assert the constitutional rights of her customers, when a restriction on the vendor would result indirectly in the violation of the customer’s rights?

ii. ( Yes, because vender's right would be affected in fact by the law prohibiting males under 21 to drink; law has inflicted an injury in fact upon vendor sufficient to guarantee the concrete adverseness demanded by Art III.

a. Def. never challenged vender's standing.  Court’s limitation on third party standing is a rule of self-restraint, and since case has gone this far, will not remand.

b. Vender has shown an injury in fact: legal duties imposed directly on her; she must comply or face sanctions; her customer’s rights would be adversely affected.

5. Taxpayer and citizen standing
i. Early rule: Before 1968, Court took hostile view: taxpayer’s interest in federal spending was ‘too remote and indefinite’ to allow standing to attack such measures.

ii. Modern Trend: Standing allowed if nexus shown.

iii. Nexus between injury and constitutional violation: Flast v Cohen 1968
i. To establish standing, P must demonstrate a logical nexus between injury and constitutional violation claimed.
ii. In Flast, this is satisfied under two part test: 
a. statute relied on Taxing and Spending Clause of Art I Sec 8, 
b. law violates “specific constitutional limitations” imposed on that Taxing and Spending Power.  Here, P claims that giving federal aid to religious schools violated 1st Amendment’s Establishment Clause (prohibits government from creating or favoring a religion).
iv. Flast never overruled, but unlikely to be extended unless suits are virtually identical to this case.
v. But Court has denied standing to raise other constitutional challenges to federal expenditures.  In US v Richardson, taxpayers lacked standing to challenge CIA statute under Art. I, sec 9.; statute was not enacted under this section.

vi. Valley Forge (1982): limitation of Flast: challenged constitutionality of federal grant to religious college on establishment grounds.

i. ( no standing because the legislation authorizing the donation was not an exercise of the taxing and spending power but rather rests on Property Clause (Art IV, Sec 3, Cl 2).
6. Public interest not enough

i. Lujan v Defenders of Wildlife 1992 [75]: Defenders of Wildlife filed action against secretary of the interior, claiming that recent regulation misinterprets the Endangered Species Act.
ii. PH: P and D moved for SJ, granted P’s motion; Appeals affirmed

iii. Issue: May Congress convert the public interest in proper administration of the laws into an individual right such that all citizens may have standing to sue?

iv. ( No

i. P raising a generally available grievance about government does not have standing under Art III; neither P nor any of its members suffered any injury in fact.

ii. Standing depends on the ‘citizen-suit’ provision in ESA, any person may commence a civil suit on his own behalf," but…

iii. Cannot permit Congress to convert undifferentiated public interest in the executive officers' compliance with the law into an 'individual right' vindicable in the courts--this would permit Congress to transfer President's most important duty (to take care of that laws be faithfully executed Art II, sec 3) to the courts.

iv. This limitation prevents Congress from creating an individual right in 'any citizen' to bring suit to enforce government observance of the Constitution or federal laws, even though environmental regulation provided for citizens to bring civil action.

v. Congress may not eliminate the requirement of a concrete personal injury; this does not preclude Congress from creating legal rights, the invasion of which creates standing.

vi. Amar critique: However, tension with another principle, namely, that ‘the injury required by Art III may exist solely by virtue of statutes creating legal rights, the invasion of which creates standing’; Congress has in the past elevated to the status of legally cognizable injuries, de facto injuries that were previously inadequate in law.  So why not here?

a. Example: Trafficante: but in this case, whites want to live in a racially integrated community; Congress creates this injury-in-fact, deprivation of which can confer Art III standing; Lujan majority has some explaining, why can't Congress create an interest in environmental act, which deprivation would lead to Art III standing?

vii. Kennedy's concurrence: Congress may define injuries and chain of causation that give rise to Art III case or controversy, but ESA failed to identify such injury and causation or class of people entitled to bring suit.  

7. No congressional standing unless personal injury
i. Raines v. Byrd 1997: Congress enacted Line Item Veto Act, provided that any members of Congress could bring suit on ground that provisions of Act are unconstitutional; several members of Congress brought action.

ii. Issue: Do members of Congress have standing to challenge the constitutionality of an act of Congress if they cannot show personal injury?

iii. ( No. 

i. federal courts have jurisdiction over case or controversy; one element is that injury can be traced to D’s actions and that dispute can be resolved be requested relief.

ii. In Powell v McCormack, a member of congress has standing to challenge his exclusion, but in this case, Ps have not been singled out for specially unfavorable treatment

iii. In Coleman 1939, Court recognized standing Ps, who were members of Kansas legislature who voted against ratification of an amendment to the federal Constitution.  Vote was locked at 20-20, and normally this means no ratification, but state’s lieutenant governor cast vote and it deemed ratified. Ps had standing because as a bloc of legislators, if they had been correct on the merits, their votes not to ratify were deprived of all validity by D’s actions. 

iv. In this case, however, P’s votes were given full effect; they simply lost.

iv. Souter concurrence: case involves an interbranch controversy about allocating legislative and executive powers and an intrabranch controversy among segments of Congress itself; Court should not get involved in such power contests.

v. Note: the Court found standing in Clinton v. New York, on the ground that the parties had a personal injury when the President cancelled a provision that allowed the Ps to defer recognition of capital gains.

vi. Akins 1998: Ps had standing to challenge federal election commission not doing its job by making certain information public; Act authorized aggrieved parties to seek judicial review; 
i. ( injury in fact is the deprivation of info for deciding how to vote.

8. Mootness

i. At one time appropriate but has ceased to be appropriate; an actual controversy must exist at all stages of the litigation.
i. ‘Capable of repetition, yet evading review’: issues involving events of short duration (e.g., pregnancy, elections, economic strikes) are not necessarily moot if they are capable of repetition.

ii. DeFunis v Odegaard 1974
i. Facts: affirmative action case; white denied admission, sued claiming equal protection clause violated; brought suit on his own behalf, tr ct prevailed, issued inj to admit him, did so; WA SC reversed, DeFunis petitions for SC; Justice Douglas placed a stay and by time that SC heard oral argument since DeFunis had already finished 2.5 years of law school; 

ii. ( case is moot.

a. school said it will not expel DeF no matter what SC decided

b. also not “capable of repetition, yet evading review”: not like he would apply to law school again.

9. Ripeness

i. Ripeness is a case that might be a case but not right now; court will not anticipate a question of constitutional law prior to the necessity of deciding it.
ii. Possible threats not sufficient: In Mitchell, federal government employees challenged Hatch act, prohibiting them to work on political campaigns; one P already suffered, but other Ps did not show actual injury, but merely an attack on the political expediency of the act.” 
i. ( Court says hypo threat not enough to grant standing to other Ps, [but the fact of the matter is that they are specified acts, how is that hypo?].

iii. The importance of constitutional determination: In Adler [94], teachers challenging unconstitutionality of law requiring discharge of teachers for belonging to subversive organizations; tr court and SC decided case on the merits without considering ripeness.  
i. Dissent said that it should follow Mitchell, since teacher’s conduct was not at issue or fact that they claim to have suffered injury (i.e., deterred from joining as result of law).  Only issue presented was whether the statute was unconstitutional.

iv. Unenforced statutes: In Poe v. Ullman [94]: P sought declaratory judgment on an anti-contraception law that had not been enforced for 80 years; state courts found the statute valid, but SC dismissed appeal on ground that since it had not been enforced, there was no personal harm.

v. Concreteness: Younger v. Harris [95]: concreteness does not always require an actual injury, but more than a subjective apprehension of possible future harm is required.  The Younger abstention, cannot invoke federal court to invoke federal right to interfere with pending state action; principle of federalism, cannot interfere with state action. 

i. Harris filed suit in federal district court to enjoin the Younger, the DA, from prosecuting the Ps under a certain Act; DC court found Act overly vague and issue injunction against DA; he appeals 

ii. other Ps joined, but were never threatened with prosecution; they felt inhibited by the statute.

iii. ( even if the Act under which one of the plaintiffs was being prosecuted was unconstitutional, he was not entitled to federal court equitable relief against prosecution in state court where the injury which he faced was solely that incidental to every criminal proceeding brought lawfully and in good faith.

vi. Injunctions: Los Angeles v Lyons 1983 [95]:
i. Facts: P injured by LA PO when they applied chokehold for traffic violation, violated 8th amendment; excessive force; P sued officers and city, seeking permanent injunction [no damages because can’t sue states for damages]

ii. PH: district court granted D’s motion, Appeals reversed; on remand, court entered preliminary injunction.

iii. Issue: Must the threat to the P be real and immediate before the federal courts may exercise jurisdiction to grant an injunction?

iv. ( Yes, judgment for injunction reversed.

a. Harm to P must be real and immediate to show an existing controversy; past exposure to illegal conduct does not by itself show a present case or controversy.

b. also, failed to establish adequate basis to for equitable relief against Ds; other avenues for wrong to be redressed--

c. unlikely that same thing will happen to P again! has to show that he would have another encounter with PO, and that all PO always choke their victims

v. Marshall dissent: since no one can prove that he will be choked again in the future, no one can challenge the constitutionality of this policy.  Unlike O’Shea and Rizzo, P suffered real injury, not just future possibility of injury;  policies that authorize persistent deprivations of constitutional rights cannot be challenged unless an individual can show that it will happen to him again, with substantial certainty.

10. Political Questions
i. Justiciability prohibits against purely political questions that are better resolved by other government departments

ii. Two underlying principles

i. Separation of Power: as a constitutional matter, Court will not decide matters which it concludes are committed by the Constitution to other branches of government for decision.

ii. Prudential Concerns: Court considers it unwise, even if not strictly unconstitutional, for it to decide the case
iii. Elements of a Political Question: [Baker v. Carr 1962 [104]] election lines, one person, one vote, to prevent gerrymandering.
i. Commitment to another branch: “textually demonstrable” constitutional commitment of the issue to the political branches for resolution

ii. Lack of Standards: lack of judicially discoverable and manageable standards for resolving the issue. 

iii. Unsuitable policy determination: impossibility of deciding without an initial policy determination of a kind clearly more appropriate for other branches.

iv. Lack of respect for other branches: impossibility of a court’s undertaking independent resolution without expression lack of respect due co-ordinate branches of government.

v. Political decision already made: “unusual need for unquestioning adherence to a political decision already made.”

vi. Prudential concerns: like potential of embarrassment from multifarious pronouncements by various departments on one question.
iv. Commitment to other Branches: Powell v McCormack 1969 [105]:
i. Facts: P elected to Congress but pursuant to House resolution was not permitted to take the seat; P sued and claimed that he could only be excluded on basis of age, citizenship, etc.  DC court ruled "for want of jurisdiction of subject matter"; Lower courts dismissed the case.

ii. ( P entitled to a declaratory judgment that he was unlawfully excluded from Congress.

a. D contends that there is ‘textually demonstrable’ constitutional commitment to the House of the adjudicatory power to determine P’s qualifications, could expel someone, (although Constitution doesn't say on what grounds it can expel someone; thus, no manageable standard.)

b. but Court has right to interpret the Constitution to see if power is properly used and what act is subject to judicial review.

c. Finds that P is correct in asserting that House cannot exclude any person, duly elected, if he meets all qualifications; 

d. D further contends that embarrassment may result between confrontation between coordinate branches of government, and thus, becomes a political question that court should not touch.  But that does not bar Court’s responsibility of interpretation.

e. Besides, question of whether P met standing qualifications is left for House—but neither side debated this point.  

v. Challenge to impeachment procedure as a political question: Nixon v. US [107]

i. Facts: Federal judge impeached by Senate and now complains that Senate violated impeachment trial clause, which gives sole power to Senate to try all impeachments; Nixon was tried by committee selected by Senate; lower courts held that P’s claim non-justiciable.

ii. Issue: May the courts review the procedures whereby the US Senate tries impeachments?

iii. Held: No

a. Textually demonstrable commitment of the issue to another political department.  Art I, sec 3 provides that Senate shall have sole power to try all impeachments

b. “try” is not an implied limitation on how Senate may try impeachments

c. Checks and balances: impeachment is legislature’s only check on judicial branch, and it would undermine this system to have judiciary review the impeachment process.

vi. Termination of treaties: Goldwater v. Carter 1979 [113]: 
i. Facts: Carter wants to terminate treaty with Taiwan in order to recognize Beijing; senators sued to enjoin him from doing so; Appeals sustained Carter’s authority to terminate.

ii. Issue: Is presidential action to terminate a treaty subject to judicial review when challenged by individual senators but not the Senate as a body?

iii. Held: No, judgment vacated with instructions to dismiss.

a. Powell: dismiss complaint as not ripe for judicial review; not ripe unless and until each branch has asserted its constitutional authority and reached an impasse

a. This is not a political question because 1) there is not textually demonstrable commitment of treaty termination power to the President, 2) there is no lack of judicially discoverable and manageable standards, 3) no prudential limitations

iv. Notes: why can Nixon rescind treaty with Taiwan even though he could not have formed it w/o Congress?  President has power to recognize nations, [but Constitution doesn't say this, just power to receive ambassadors--however, this implies, ability to recognize nations]

11. The Amendment process

i. 2/3 of congress or state legislatures request ratifying conventions; 18th and 21th on prohibition negated each other; mostly deals with tinkering or improving electoral process; expanded the franchise; provides for direct Senate election; 20th limits President to two terms; expanding denominator of "the people."

ii. Art V only means of changing Constitution? or a way of doing so?  can't be exclusive, people should have power to change government not serving them well; but two anti-majoritarian aspects of Art V: 

i. by requiring 3/4 of states to ratify, this is a super majority;  but if low pop. states have one more than half; then these low populations trump higher pop. States.
ii. idea of popular sovereignty presupposes a way to do it; 

a. 1st amendment, got to have it, support whole idea of popular sovereignty.
iii. Design of Constitution overall: protecting minority from tyranny of majority. 

iv. elections are not a perfect answer to the agency problem...possibility that a minority of citizen could block majority--the geographic minority problem

v. Scarlet letter movement--call convention to do it; not surprising that they don't want term limits.

D. The Scope of Federal Power

1. Roadmap: 

i. Federal system: 
i. national and state governments coexist.  Federal government is one of limited, enumerated powers; may only assert those powers specifically granted to it by the US Constitution.

ii. “Necessary and Proper” Clause: 
i. Congress has the power to make all laws that are “necessary and proper” for carrying out its enumerated powers.  If objective falls within enumerated powers, Congress can make laws to achieve it unless it is forbidden by the Constitution to do so.

iii. Comparison with State Power: 
i. state government holds a general police power to protect health, safety or general welfare of state residents.  Actions by state government are valid unless it violates some specific limitation imposed by the Constitution.

ii. Federal action, by contrast, must fall within one of the enumerated powers listed in Constitution and not forbidden by e.g., bill of rights.

iii. No general federal police power: no right of federal government to regulate the health, safety, or general welfare of the citizenry.

iv. Specific Powers (Art 1, Sec 8)

i. lay and collect taxes

ii. provide for defense of country

iii. borrow money on credit of US

iv. post office, etc.

v. “necessary and proper” for carrying into execution the foregoing powers

vi. Note: nothing in Constitution said federal government governs foreign affairs, but implicit.

2. Basic Doctrine of Implied Powers: 
i. McCulloch v. Maryland 1819 [135]: P (Maryland state) sued McCulloch (D), cashier of the Baltimore branch of the Bank of the US for issuing bank notes not on stamped paper as required statute that imposes a tax on all banks chartered outside of MD.
ii. Issues: 

i. Does Congress have the power to incorporate a bank, making it an appendage to the federal government?
ii. Is a state constitutionally prohibited from taxing the operations of such a bank?

iii. ( yes, yes: MD’s tax is unconstitutional and void.

i. government of union supreme within its sphere of power: establishing a bank and creating a corporation are not specifically included among the enumerated powers, but there is no exclusion of incidental powers either.  
ii. Enumerated powers include lay and collect taxes; to borrow money, etc.; “Necessary and Proper” Clause gives Congress broad powers to execute the enumerated powers.

iii. “Necessary” to be understood in common usage, to allow Congress flexibility to perform its duties for the benefit of the people; not to be understood as “absolutely necessary” or “indispensable.”

iv. No need for power to incorporate a bank to be made explicitly; could be implied.  “it is a constitution we are expounding.”

a. Necessity less apparent?  Degree of necessity is beyond judicial review, unless the law is prohibited by the Constitution or seeks to accomplish goals not entrusted to the government.

v. The act of incorporating Bank of the US is constitutional; MD tax is invalid because it interfered with exercise of valid federal activity.

vi. People of MD has no control over national bank:  

a. States have a power of taxation, but Bank is operation of federal government, and people of MD have no sole control of this.  They are not sovereign over means employed by Congress to execute its own powers. 

b. People of all states created the federal government, all states represented in Congress.  When Congress “tax the chartered institutions of the states, they tax their constituents…when a state taxes the operations of the federal government…it acts upon institutions created…by the people over whom they claim no control.”

iv. Notes: 

i. First case to make important interpretation of “necessary and proper” clause.

ii. Modern Impact: 

a. court will not strike down a congressional action so long as it is not prohibited by the Constitution and which is rationally related to the objectives that are themselves within constitutionally-enumerated powers.

v. Power of state to restrict the federal government?

i. Theoretically, even if all 50 state legislatures repealed act of Congress, still irrelevant.

ii. May states limit the terms of members of congress?

iii. US Term Limits vs. Thornton (1995): ( no [5-4 vote], states cannot limit terms of members of Congress.

a. Voters of Ark. prohibit persons who had already served three terms in House or two in Senate from appearing on ballot.
b. Qualifications clauses: state age, citizenship, and residency but not terms.  Are these minimum or exclusive requirements?

c. relied on McCulloch to argue that states do not have power to add more qualifications to that enumerated in the Constitution for members of Congress; 
a. “Permitting individual states to formulate diverse qualifications for their congressional representative would result in a patchwork of state qualifications, undermining the uniformity and the national character that Framers envisioned and sought to ensure.”

d. on democratic principles: right to choose representatives does not belong to States, but to the people

iv. Dissent: “ultimate source of Constitution’s authority is consent of the people of each individual State, not the consent of the undifferentiated people of the nation as a whole”; McCulloch limit States to prescribe qualifications for, say, President of US, but not for its members of Congress.

E. The Federal Commerce Power 

1. Roadmap: 

i. Art. 1, Sec 8: Congress has power to “regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes”

ii. Regulation comes within commerce clause if
i. Substantially affects commerce: 

ii. Reasonable means: 

iii. Court rarely disagrees with Congress’s finding.

iv. 10th Amendment as a limit on Congress’s Power: 

2. Generally:

i. Three areas that Congress may regulate under commerce act (p. 178): 

i. Channels: use of the channels of interstate commerce: highways, waterways, air traffic

ii. Instrumentalities: the instrumentalities of interstate commerce, or persons or things in interstate commerce, even though the threat may come only from intrastate activities: refers to people, machines, and other things used in carrying out commerce.

iii. “Substantially affecting”: those activities having a substantial relation to interstate commerce, i.e., those activities that substantially affect interstate commerce.

a. link must be more obvious than guns near schools and gender-based violence and commerce
3. Sources of National Power: Early Developments

i. Gibbons v Ogden 1824: Ogden (P) held an assignment of exclusive right to run a steamship between NJ and NYC, a right granted by NY legislature; Gibbons (D) operated boats along P’s route, claiming that his boats are duly enrolled and licensed under US laws.

ii. PH: P sought and awarded injunction prohibiting D’s action in state and state supreme court.

iii. Issue: Is a state regulation of commercial navigation that excludes federally licensed operators constitutional?

iv. Held: No.  NY statute is void; violated Supremacy Clause.

i. Broad view of commerce power: Congress has power to regulate commerce with foreign nations and among several states, but navigations?  Yes, common usage of commerce includes navigation; one of the objects of creation of federal government.

ii. Analogy between taxing power and commerce power? (taxing power is concurrent, so commerce must be too?) No, regulation of interstate commerce is an exclusive federal power.  

iii. Power to regulate interstate commerce could affect matters occurring within a state; voyages beginning in NY ending in NJ; “completely internal commerce of state…may be considered as reserved for the state itself.” 

iv. No state limit on commerce power: “This power, like all others vested in Congress, is complete in itself, may be exercised to its utmost extent, and acknowledges no limitations, other than are prescribed in the constitution.”

v. Inspection laws? central to commerce and a power that remains with states? Yes, they are recognized, but this power does not derive from a power to regulate commerce; they act on the object of commerce before it becomes an article of foreign commerce (i.e., quality control checks, then sell).

vi. Federal license gave D right to operate.

vii. Concurrence (Johnson): no need to construe liberally or strictly; only Congress can regulate commerce and any state statute is automatically void.

v. State could affect interstate commerce as part of its police powers: Willson v. Black-bird Creek Marsh Co. 1829

i. state authorized construction of a dam on a creek which flowed into the Delaware River; D, owner of federally licensed sloop, broke dam to get through marsh; dam’s owners sued for damages.
ii. D claimed that since dam obstructed navigation, the state law authorizing it was a violation of the commerce clause.

iii. ( NO, state law only void if Congress passed any act that is contrary to it; in this case, no.

a. Seems like Marshall is retreating here, stating that there is no conflict between state and federal; but in Gibbons, he stated that federally licensed vessel constituted congressional action which was specifically in conflict with a state’s attempt to regulate use of waterways.

b. Here, doesn’t state law obstruct D, who owns federally licensed boat?

c. Marshall: Delaware not attempting to regulate interstate commerce, but to protect health of inhabitants (a police power).
4. Power of Congress to Regulate Interstate Commerce: Exclusive or Concurrent?
i. Dormant Commerce Clause: 
i. Issue: Does the mere fact that the Constitution give Congress the power to regulate interstate commerce prevent a state from taking a particular action which affects interstate commerce (assuming that Congress has not actually exercised its power in the subject area in question—no Supremacy Clause questions involved)? 

ii. The mere existence of the federal commerce power restricts the states from discriminating against, or unduly burdening, interstate commerce.
ii. The License Cases (1847): Gibbons did not decide whether the grant of power to Congress was exclusive.  
i. ( No, states can make laws on commerce, provided that they do not conflict with a law of Congress.

iii. National vs. Local Commerce:
i. General Rule: Some but not all state regulation affecting interstate commerce was permissible.

a. Cooley: refused to hold either that Congress had exclusive right to make regulations affecting interstate commerce or that states have this power in areas where Congress remains silent

b. On matters of local nature as to require different treatment from state to state, states were free to regulate those aspects of interstate commerce.

c. But cannot regulate those aspects that require a uniform national treatment.  

ii. Cooley v. Board of Wardens 1851
a. PA statute of 1803 stipulated that vessels coming into or leaving the Port of Philadelphia to accept local pilots for pilotage through the Delaware River; upon failure to do so, owner/consignee liable to pay half of pilotage fees as a penalty; Cooley was sued for violating this statute. P relied on 1789 congressional statute that incorporated all then existing state laws regulating pilots and that mandated conformity with subsequently enacted state regulation.  Cooley contend that Congress cannot delegate its powers in this manner.
iii. Issues:  May Congress permit the states to regulate aspects of commerce that are primarily local in nature?

a. ( Yes, judgment against Cooley affirmed.

b. If Congress’s power to regulate is exclusive, then the act of 1789 could not confer on the states the power to regulate pilots.  [Therefore, power is not exclusive.]
c. many subjects are national in nature and some are local; national ones better subject to uniform system, whereas local issues best handled by state, to adopt regulation to the local peculiarities.

d. act of 1789 shows that Congress understood that the nature of this subject (pilotage) does not require its exclusive legislation.  

iv. Implications
a. Critique: hard to distinguish subjects that required local administration

b. Despite Cooley, basic distinction between federal and state powers of regulation remained the distinction between intrastate and interstate, and commerce vs. not commerce.  States could regulate anything that was not ‘interstate commerce.’  

a. Later decisions limited meaning of commerce to transportation.

iv. Definition of interstate commerce: 
i. Paul v Virginia 1868: out of state agent convicted of soliciting business in VA without complying with statute that he obtain license; 
a. ( states could regulate out-of-state insurance agents because insurance not a transaction of commerce; not really commerce between states.

v. Commencement of interstate commerce: 
i. Coe v Town of Errol 1886: logs cut in NH but about to be shipped to ME taxed by NH; 
a. ( held, tax is OK: intend to export does not exempt product from taxation; when goods are started in the course of transportation to another state or are delivered to a carrier for such transport, then they are under protection of national regulation; but shipping them to a depot where journey is to begin is just preliminary work.  
ii. Kidd v Pearson 1888: Iowa law prohibits manufacture of alcohol, P sells all of its alcohol out of state, charges that law violate commerce clause; 
a. (: law sustained, buying, selling, transportation constitutes commerce; law prohibits manufacture, not transportation, so does not violate commerce clause.

5. Scope of National Power from 1937 to 1995:
i. From 1880 to 1937, Court felt that there were areas of economic life best left to state regulation and some best left for federal government.  Viewed as essentially non-overlapping. 

ii. From 1937 to 1995, not a single federal law was declared unconstitutional as exceeding the scope of Congress's commerce power.
iii. The Roosevelt Court Plan

i. New Deal programs shattered by judicial defeats, Roosevelt wanted to reorganize the judicial branch, called court-packing; struck down, but later justices retired, leading to new judges that led to dramatic changes.
iv. The Post-Depression Commerce Power

i. Sweeping, deferential approach to Congress’s exercise of its commerce power.

v. US v Darby 1941: 

i. Fair Labor Standards Act of 1938 

ii. ( upheld: Congress could establish and enforce wage and hour standards for manufacture of goods for interstate commerce

iii. this to prevent competition of goods produced under substandard labor conditions; competition is injurious to the states and commerce.

iv. Overruled earlier case holding that Congress cannot prohibit the interstate sale of products of child labor.
vi. “Cumulative Effect”: Wickward v Filburn 1942: 

i. Farmer who grew excess wheat was fined under national act, and he sues on grounds that it is beyond Congress’s power since he used the wheat on his own farm.
ii. ( Act upheld: even if activity is local and not regarded as commerce, if it affects interstate commerce, then subject to Congressional control; 
iii. wheat growing has a substantial effect if taken as an aggregate; P’s effect is trivial, but taken as a whole, significant.

iv. Implication: left no doubt that pre-1937 commerce clause doctrines abandoned; greatly expanded Congress's power.
vii. Civil Rights: 
i. Race Discrimination affects Commerce: Heart of Atlanta Motel, Inc. v US 1964:
ii. Motel refused to rent to black customers, sought declaratory judgment that Title II unconstitutional; 75% of clients are from out of state; charged with violation of Title II, barring places of public accommodations from discriminating on the basis of race, etc.
iii. Issue: May Congress prohibit racial discrimination by private motels that accept out-of-state business?

iv. ( Yes

a. Record of Act’s passage is replete with evidence of the burdens that discrimination by race or color places upon interstate commerce; impedes interstate travel; therefore, could be regulate by Congress in the aggregate.

b. Although purely local in character, if it is interstate commerce that feels the pinch, it does not matter how local the operation which applies the squeeze.

v. We don't care why Congress enacted law so long as it interferes with interstate commerce, then forbidden; must be commerce, not just moral wrongs. 

vi. Katzenbach c McClung 1964

a. P, owner of restaurant, refused to serve blacks; lower court granted against enforcement by attorney-general, noting that P would lose a lot of business if required to serve black customers.

vii. Issue: May Congress use its commerce power to forbid racial discrimination by a restaurant on the sole ground that slightly under one-half of the food it serves originated outside of the state?

viii. ( Yes. Reversed.

a. Act covers P’s situation; racial discrimination places a great burden on commerce; business in general suffered—thus have a direct and adverse effect on the free flow of commerce, thus sufficient connection between discrimination and interstate commerce to warrant federal intervention.

b. Not a great number of customers from out of state, but food comes from out of state; volume of food purchased from out of state is insignificant, but taken together, a lot.

c. Argument that interstate commerce ends when goods come to rest does not hold; applies to state taxation or regulation, not federal regulation.

ix. Implication: demonstrates that Court approves use of Commerce clause to reach what seemed to be overwhelmingly local activities.

x. Amar critique: 
xi. if aggregate economic effect-- what can't congress regulate?  

xii. With Lopez and Morrison, what becomes of Katzenberg?  Chilling effect on black’s willingness to travel, etc, may or may not be sufficient under today’s Court; but unlike Lopez, restaurant business is clearly more commercial than guns near schools.
6. Commerce Power after Lopez and Morrison:

i. Limits on Commerce Power: Substantially Affect Standard
i. US v. Lopez (1995): Gun-Free School Zones Act: a federal crime for any individual to knowingly possess firearm near school.
a. No finding that this affected commerce; did not qualify that only guns that had traveled from out of state would be prohibited.

ii. ( law is invalid

a. Activity being regulated must “substantially affect” interstate commerce.  Possession of guns in schools doesn’t have this effect.  Unlike Wickard—involved commercial activity (wheat).

b. Government makes elaborate argument that it does affect commerce: guns near school cause violence, raises insurance rates, affects education, and future productivity of citizens, and poor quality leads to low productivity, affects labor; but link too attenuated; if this is OK, then Congress could regulate far too much.

c. Cannot convert Commerce clause into sanction for general police power; must draw line somewhere.

ii. Limits on Congressional Power: Must Relate somehow to Commerce
i. US v Morrison 2000: Violence against Women Act: which provided for damage remedy for victims of gender-motivated violence; D claimed act unconstitutional; US intervened to defend act under Commerce Clause.
ii. PH: lower court struck down, noting that Congress lacks constitutional authority to enact the section’s civil remedy.

iii. Issue: May Congress provide federal civil remedy for a violent crime on the ground that the aggregate effect of such crimes substantially affects interstate commerce?

iv. ( No. 

a. Commerce power cannot embrace effects so indirect and remote that result would be to obliterate distinction between what is national and what is local and create a centralized government.

b. In Lopez 1995, Court ruled that Congress could not prohibit the possession of firearms within a school zone; not an economic act subject to regulation under Commerce Clause.

c. Act is a criminal statute and has nothing to do with commerce; concedes that Congress came up with evidence, but link is too attenuated.

d. If Congress allowed to regulate any activity related to the economic productivity of its citizens (and hence subject to purview of commerce clause), then difficult to imagine limitations on federal power; would give power to Congress to regulate family law.

e. Gender-motivated crimes of violence are not economic activity.
f. Constitution demands a distinction between national and local; police power left to states, not federal government.

v. Dissent Souter:

a. Congress amassed lots of evidence linking effects of violence against women on interstate commerce.

b. Between Wickard 1942 and Lopez 1995, Act would have passed because this was a time when the courts extended all activity that, when aggregated, has a substantial effect on interstate commerce.

c. Wickard—growing wheat is not commerce, but its aggregate activity has impact. Now, majority has revived commercial and non-commercial distinction: hard to implement reliably.

vi. Amar notes: violence against women has serious impact on economy, women become less productive workers.
vii. economic or non-economic: beating someone up is not economic in nature, not commercial; gender-motivated crimes of violence are not economic activity...aggregating crimes nevertheless, ...but Wickard is not commerce! only if taken as an aggregate would it have impact... are we retaining Wickard or sweeping it under the rug? gun, not economic, wheat, yes, motels, Breyer: discrimination is not economic, race is being regulated, not economics.
viii. Wickard is exception rather than rule; whether activity at some higher level is economic... economic/non-economic line--why is this central to commerce clause?  Breyer: who cares? if effect on national economy are the same!  

ix. Breyer: virtually everything, when taken in the aggregate have substantial effects on employment, production, etc.; 

x. Because of changes in technology: lines seem arbitrary; framers wanted everything that is national to be under Congress's control; they never envisioned a world in which everything has a national effect; their vision of enumerated power rests on a different worldly assumption; 

xi. Souter dissent: odd that we strike down law in the name of protecting state's power when states themselves ask federal government to take this space; many Attorney-Generals asked for this law; 

xii. Amar: courts often rely on non-judicial precedent to decide contours of power; reject something that would gut enumerated powers; that would allow Congress too much power; but why? in what ways is the world better off with an enumerated powers system?  judges like state decisions more?  what is policy benefit of preventing fed govt from entering certain space.

iii. If commerce, then Congress can regulate: Reno v. Condon (2000): act prevents states from selling information gathered from DMV to marketers, etc; 
i. ( Act upheld: rejected argument that act violated federalism because it falls with congress's commerce powers.
ii. information maintained by DMV about individual motorists is “a thing in interstate commerce,” so that Congress can use its commerce power to regulate the states’ right to sell or disclose the information.

iii. difference between this case and Morrison, Lopez? state is selling information! as opposed to Morrison and Lopez, thus here it is economic... here state as a seller.

F. Other Federal Powers:

1. The Taxing Power

i. Art I, Sec 8: “Congress shall have Power to lay and collect taxes, duties, imposts and excises…”

i. independent source of federal authority.
ii. Congress may exercise its taxing power as means of promoting any objective that is within a power specifically granted to it by the Constitution.

ii. Taxation for purposes of regulation: 
i. if Congress has the power to regulate the activity taxed, the tax is valid even though clearly enacted for a regulatory, rather than revenue-raising, purpose.

iii. Motive not Considered: 
i. Sonzinsky v US 1937: D convicted under National Firearms Act of 1934 for dealing in firearms without paying specified tax.  D appeals, arguing that tax not a true tax but a penalty intended to suppress the traffic of certain types of firearms

ii. ( Congress’s taxing power can extend to a specific tax that has the effect of regulating local transactions.
a. A tax is not any less a tax because it has a regulatory effect.

b. Court cannot inquire into hidden motives for creating the tax.

iii. US v Ptasynski 1983: Crude Oil windfall tax has exemption for Alaskan oil; tax challenged under Uniformity Clause, which states that federal taxes shall be uniform throughout the US.
iv. ( law valid

a. where Congress chooses to frame a tax in geographic terms, we will examine the classification closely to see if there is actual geographic discrimination( higher scrutiny

b. Congress did not intend to grant Alaska an undue preference at the expense of other states.

2. Spending Power

i. Art I Sec 8: Congress power to “lay and collect taxes…to pay debts and to provide for common defence and general welfare of the United States.”

i. Power to spend is linked to power to tax: tax and then may be spent on the common defense and general welfare of the US.
ii. Independent federal power: may tax activities or property that it might not be authorized to regulate directly under any of the enumerated regulatory powers (e.g., Commerce).

i. Requirement of uniformity: Art I, Sec 8, tax structure may not discriminate among the states.

iii. Not Limited to Enumerated Powers: 
i. Prior to 1937, it was unclear whether Congress could spend on whatever is general welfare or only spend on enumerated powers.

ii. Butler 1936: held that no such limitation exists: spending and taxing powers are themselves enumerated powers, so Congress may spend or tax to achieve the general welfare, even though no other enumerated power is being furthered.

iv. Cannot regulate solely for general welfare: US v Butler 1936: Agricultural Adjustment Act of 1933, New Deal measure to raise farm prices by cutting back agricultural production; contract with farmers to reduce production in return for payment; payment in turn generated from fund from imposition of a “processing tax.”

i. Issue: May Congress use its taxing and spending powers to operate a self-contained program regulating agricultural production?

ii. ( No.  Cannot regulate something that is local.
a. Power to “tax and spend for the general welfare” is separate and distinct from other powers enumerated in Art. I, Sec 8; 

b. But no independent power to provide for general welfare.

a. Thus, Congress may not regulate in a particular area merely on the ground that it is thereby providing for the general welfare; 
c. It is only the taxing and spending which may be done for the general welfare. 

d. States’ rights infringed: no right to regulate areas of essentially local control, including agriculture.

e. “Act invade the reserved rights of the states.  It is a statutory plan to regulate and control agricultural production, a matter beyond the powers delegated to the federal government.  The tax, the appropriation of the funds raised, and the direction for their disbursement, are but parts of the plan.  They are but means to an unconstitutional end.”
f. Chas Steward Machine v Davis 1937: abandoned “conditional appropriations” [Amar didn’t discuss this]
v. Conditional Spending to Achieve Result Indirectly:

i. South Dakota v. Dole 1987: State permitted persons 19 or older to purchase beer.  Federal law withholds federal highway funds to states if they if it had a minimum drinking age below 21.  State sought a declaratory judgment that law violated Congress' spending power and 21st amend.  
ii. PH: 8th Cir. ruled that federal act did not violate 21st amend. or Congress' spending power (art. I, § 8, cl. 1).

iii. ( affirmed: law is valid.
a. the statute's indirect imposition of a minimum drinking age was a valid exercise of Congress' spending power, reasonably calculated to advance the general welfare and national concern of safe interstate travel
a. cannot, however, induce states to pass unconstitutional acts.  

b. the Twenty-first amendment was not violated as the statute did not induced petitioner to engage in unconstitutional activities.

iv. Amar comments: Congress is saying, if you want federal highway funds, you have to raise drinking age to 21.

v. Congress can do this: must give states clear notice so that they know what they must do.

vi. Must have rational connection between condition and general welfare as why you are spending money in the first place.

vii. Here, transportation plus drinking age relates to one another.

viii. O'Connor takes issues with last prong: if Congress can regulate states indirectly through money, then spending clause is the bubble under the rug; how will courts rein in congress's ability to coerce states?  

3. War and Treaty Powers

i. US vs Curtis 1936: president has power to bar arms sales to country; individual arms sellers dispute this on ground that unconstitutional delegation of power to executive branch, no right to embargo; inherent power executive power; by virtue of head of state, has power to do things whether or not Constitution said so. 

ii. Woods v Cloyd W Miller Co. 1948: rent control law; housing shortage; low supply, high demand; Act passed under war power to assist adjustment to the housing shortage caused by WWII.  

i. District court found act unconstitutional because president had already proclaimed peace; therefore, cannot further enact legislation based on war powers.

ii. ( Act is constitutional 

a. War power includes power to remedy evils arising from war, and does not end with cessation of hostilities.

b. Concurrence: War powers do not exist in a purely legal or technical state of war; in this case, a real state of war.

iii. Treaties and international agreements

i. Treaty trumps state law: Hauenstein v Lynham 1880 [204]: treaty providing inheritance rights for aliens conflicts with state law.
a. ( federal law is the supreme law of each state; when conflicts, federal prevails; conflict between treaty and federal statute, then later one prevails.

b. “Constitution, laws, and treaties of the US are as much a part of the law of every State as its own laws and Constitution.”

ii. US v Belmont 1937 [207]: Soviet government confiscated property of Russian Corp; but US banks does not recognize foreign government  appropriation of property within US boundaries; US want to turn this fund over to Soviet, as a condition of a new treaty; NY refused; 
a. ( but state law cannot override federal treaty, nor an executive agreement.

iii. US v Pink 1942: another opinion reversed; can’t let state action defeat or alter foreign policy.

iv. Treaty Powers: President has authority to make treaties with foreign nations “by and with the advice and consent of the Senate, provided two-thirds of the Senators concur.” 

i. Supremacy Clause: makes treaties confirmed by the Senate the supreme law of the land.

ii. Independent source of authority: power to ratify treaties is in effect an enumerated legislative power; so even if subject area not within congressional control, if it falls within a valid treaty, then it is valid as a “necessary and proper means” of exercising the treaty.

v. Treaty does not invade State’s Right: Missouri v Holland 1920: Statute prohibiting killing of migratory birds is struck down because it is not one of the enumerated powers; then treaty enacted between America and Britain on preservation of birds, prohibiting the killing of certain birds in the US; Missouri sues on ground treaty invades the rights guaranteed to it by Tenth Amendment.

i. ( treaty and regulations are valid; 10th amendment not a barrier

a. what if treaty unconstitutional? can courts regulate this?  but whole world thinks it is good... any treaty can violate the constitution, if held out to the rest of the world?  answer is no...

vi. Treaty may not violate constitutional guarantees 
i. Reid v Covet 1957 [208]: Covert killed husband, a US sergeant in England; conviction was court-martial; executive agreement between US and British allowed for military courts to try offenses by US or their dependents; Mrs. covert said her 5th amendment claims are violated

ii. ( reversed; if she has good 5th amend claim, then treaty can be invalidated.  Cannot violate Constitution.
a. Decided at a time when we were not so keen on federalism as we are today; idea that tenth amendment is not called a specific provision of the Constitution (!).

G. State Sovereignty and Federal Regulation

1. State Immunity from Federal Regulation

i. Tenth Amendment as limit to Congress’s reach: “powers not delegated to the US by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.”
ii. National League of Cities 1976: Congress imposed federal minimum-wage and overtime rules applicable to state and municipal employees.

i. ( invalid: Tenth Amendment barred this law as applied to states.

ii. Rationale: Clearly affected commerce, but “congress may not exercise power in a fashion that impairs the States’ integrity or their ability to function effectively in the federal system.” 

iii. “there would be little left of the States’ separate and independent existence.”

iii. Congressional Power Expanded: Federal Minimum wage upheld
i. Garcia v San Antonio Met. Transit Auth. 1985 [219]: 
ii. Significance of case: Congressional act pursuant to Commerce Clause can regulate state too so long as regulation is also valid when applied to private parties.
iii. Issue: Whether minimum wage and overtime provisions of the federal fair labor standards act (FLSA) should apply to employees of a municipally-owned and operated mass-transit system.

a. Under National Leagues holding, the issue becomes whether municipal ownership and operation is a “traditional governmental function.”  No power to enforce it if it is a traditional governmental function.  

iv. ( Yes, FLSA applies to states.  National Leagues overruled.

a. Difficulty in line-drawing: National League standard difficult to implement because of lack of organizing principle for distinguishing traditional governmental functions and those that are not.

b. Judicial Subjectivity: Distinction not consistent with federalism: “Any rule of state immunity that looks to ‘traditional,’ ‘integral,’ or ‘necessary’ nature of governmental functions inevitably invites an un-elected federal judiciary to make decisions about which state policies it favors and which one it dislikes.”

c. “State sovereign interests are more properly protected by procedural safeguards inherent in the structure of the federal system than by judicially created limitations on federal power.”

d. Nothing in FLSA that is destructive of state sovereignty.  

v. Dissent Powell: 

a. Reduces Tenth Amendment’s to meaningless rhetoric.
b. Marbury taught us that courts decide what the law is with respect to constitutionality of acts of Congress.
c. Framers’ intention to have states serve as counterpoise to federal government.

d. Wage standards, hours, etc, have great impact on state planning, budgeting, and taxing; displaces state policies.
e. Mass transit is local, indistinguishable from sewage, streets, lighting, traffic.

vi. Notes: Blackmun: believes that judicial process more important than doctrine to protect state's acts; law advances everyone's interest; not picking states; overcome lobbying objections of private, applying to state workers, not as concerned as much; generally applicable laws less suspicious than others.

vii. Rehnquist’s challenge: said he will not be bound by this decision!  no stare decisis because once the composition of the court changes, old decision will prevail again.

iv. Congressional Power Limited:
i. No commandeering of states: New York v US 1992 [227]:
ii. 1985 Congressional act that sets incentives for states to make arrangements to dispose of their radioactive waste; the most controversial incentive is “take title” provision—states that do not make arrangements for its disposal will take title of waste and be liable for damages.
a. NY argued that this provision violated Tenth Amendment.

iii. ( law invalid: violated 10th amendment.
a. Congress may not “commandeer the legislative processes of the states by directly compelling them to enact and enforce a federal regulatory program.”

iv. Notes: Act forces states to take title to waste, also then becomes liable to damages; if congress had said that private industry take title--that is different, but here, congress says that states must take care of waste even though state did not create waste; in effect, congress say, states, act like a government and take care of your own waste.

v. O'Connor’s carrot argument, pre-emption versus commandeering: you can give them carrots, but you can't compel them; can’t impose liability because they don't want to deal with waste; treating state qua sovereign; not state qua waste producer.

a. Congress may attach conditions on the receipt of federal funds (like South Dakota v Dole )

b. Where Congress has authority to regulate private activity under the Commerce Clause, Congress has power to offer States the choice of regulating that activity according to federal standards or having state law pre-empted by federal regulation.

vi. Reason these two methods are OK is that states have a choice as to whether or not they want to comply (as opposed to commandeering, no choice).  
a. “Where Congress encourages state regulation rather than compelling it, state governments remain responsive to the local electorate’s preferences, state officials remain accountable to the people.”

vii. O’Connor: does not prove idea that Constitution had authority over individuals AND states; she relied on structural argument, essence of federalism cannot do this kind of thing.
viii. Bad Incentives:

a. Powerful incentives may lead federal and state officials to view departure from federal structure to be in their interest.

b. the fact that some states asks for this doesn’t mean it doesn't violate principle of federalism; state's prior support does not estop it from asserting the act's unconstitutionality.

ix. Guarantee Clause: “guarantee to every state in this union a republican form of government.”  not violated here, also difficult question to resolved, an infrequent basis for litigation, and 

x. Amar’s critique of accountability argument: screws up line of accountability if congress can use states to do federal things; 

a. well, from accountability, there is a difference...if we want market to care for waste and forbid the state from regulate; when problems arise, people will blame state legislature; ?? people can find out that it is federal government that compelled it, can’t they?

b. accountability is not what federal system is about; so many agencies with overlapping jurisdictions anyway.

xi. Pre-emption acknowledges that there is a space between federal government; commandeering, on the other hand, can be too much, states need space to carve out independent identity.

xii. State governments a source of dissent: e.g., cities are strong counterpoise to federal government; against war on Iraq; precisely federalism's point;

xiii.  In process terms, a law of general applicability harder to pass, burden more people, harder to pass.  Commerce clause doesn't apply, making laws is not an economic activity.

v. No commandeering of executive branch of state: 
i. Printz v US 1997 [242]:

ii. Significance: Federal government may not compel state/local officials to perform federally specified administrative tasks; that is, Congress may not require state executive-branch personnel to perform even ministerial functions.
iii. Facts: 1993 Congress enacted "Brady Bill," aimed at controlling the flow of guns; as a temporary 5 year measure, the law ordered local law enforcement officials to conduct background checks on prospective purchasers, until a national computerized system can be phased in; 

iv. ( law no good.

a. Constitution established system of dual sovereignty.
b. President shall take care that laws are executed, not delegated to officers not under direct control of President.
c. Even though government argued that costs are low and tasks are merely ministerial, it is the principle of separate state sovereignty that law offends.
v. Dissent Stevens: commerce power gave congress authority to regulate handguns; thus, could use necessary and proper clause to implement regulation; in fact, congress could have asked private citizens to help, and tenth amendment does not provide immunity to local officials.

vi. No textual support: Scalia and majority opinion does not have any particular constitutional provisions to support claim, other than the principle of dual sovereignty.

vii. Garcia versus NY and Printz: Garcia concerned with a generally applicable law--affects all private businesses; so state employees are not exempt from this; 10th doesn't provide any protection along these lines.
a. But in NY and Printz, Congress tried to get states to enact legislation or regulation or tried to get local officials to perform particular government functions--theses are not generally applicable federal scheme, but instead directed specifically at the state's basic exercise of sovereignty.

vi. No 10th amendment problem with regulation of states as actors: Reno v Condon 2000

i. if state maintains info on drivers and choose to sell info, then there is no 10th amendment issue if congress attempts to regulate how the state makes such sales.
ii. In this case, congress is not requiring the states to regulate their citizens, but is regulating the state as a commercial actor.  Thus, Driver's privacy Protection Act is valid (prohibiting disclosure of ID info without consent). 
vii. Amar’s critiques: 

i. Why OK to conscript state judges to process federal claims but not state legislators?  Why judges treated differently?

ii. After all, Art 6 sec 3: senators, state legislators, etc shall be bound by oath to obey Constitution; Sec 2: Constitution is supreme law of land for everybody.

iii. Courts apply other's law routinely; forcing state courts to be agents is not unnatural since they are agents.

iv. Legislature makes law; judges implement it; where do sheriffs fall? more like agents, not law-makers; judges clause: never used before...could be used but won't other reasons is lack of subject matter; 

v. Thus, NY easier to defend than Printz, since sheriffs fall into agents role more easily.

2. Congress’s Power to Redefine the Amendments
i. Congress has no right to specify the substantive contours of constitutional rights
i. City of Boerne v Flores 1997 [1186]:
ii. Background:  If you can show that religion is being burdened by law, then you can get an exemption; but government can defeat this by showing a compelling interest in why it should be defeated.
a. Sherbert v Verner (1963): will give you unemployment benefits only if you are willing to work but can't find it; P claims unwilling to accept work on Sabbath; state said fact that you turned down job means you do not qualify; wants exemption
a. ( ruled for P

b. Wisconsin v Yoda: law must send kids to school; Amish 12-13 boys must work along adult men, rather than go to school; claims law burdens religion; 
a. ( agrees with Amish, cut them a break.

iii. Rejects Compelling Interest Test: Employment Division v Smith 1990: Native American church lost employment benefits because they used peyote; claimed that they used drug as part of religious ceremony

a. SC rejected free exercise clause of 1st amendment; 
b. ( where a state enacts a criminal ban that is generally applicable, the state may automatically enforce that ban even where ban has the effect of substantially interfering with an individual’s exercise of his religion.

c. compelling state interest tests are subjective and hard to predict; not a bright line rule; from now on, free exercise only for anti-discrimination; a generally applicable, neutral law does not violate law at all; 

d. Congress did not like Smith by a 5-3-1 vote; Congress passed RFRA reinstates compelling interest test set forth in Sherbert, by which no government action can “substantially burden” a person’s exercise of religion.

ii. Boerne Facts: Decision by local zoning authorities to deny a church a building permit was challenged under Religious Freedom Restoration Act of 1993

i. RFRA: Congress relied on 14th amendment remedial powers, since 1st amendment is made applicable to the states through the 14th amendment’s guarantee of due process, Congress reasoned that it could tell states how to enforce that free exercise guarantee as a means of ‘enforcing’ due process.

ii. Section 5 Power: Congress shall have power to pass legislation to enforce 14th amendment.

iii. ( Congress could not use its 14th Amendment remedial powers to prevent local governments from unintentionally burdening individuals’ religious freedom in certain ways.

i. Congress has the power to enforce, not the power to determine what constitutes a constitutional violation. 

ii. Difference between modifying the scope of free exercise clause and enforcing that clause.
iii. Here, Court believes that RFRA modifies—asked states to apply pre-Smith law—rather than enforce the free exercise clause (already interpreted by Court in a certain way in Smith).
iv. Kennedy strikes down RFRA: any enumerated power to enact this law in the first place?  Exceeds Sec. 5 of 14th amendment; what is link between 1st and 14th?  Sec 5: Congress could have power to enforce provisions of this article; but freedom of religion doesn't fall into 14th?!  14th applies 1st amendment to the states, but first word of 1st amendment is "Congress shall make no law", Congress cannot violate free exercise; prior cases involved states; 14th amendment applies bill of rights against the states.

v. Sec 5: Kennedy say that congress has power to remedy violation of due process; there has to be some relation between violation of due process and cure.
vi. Cure fit disease: RFRA fit?  Kennedy thought experiment: in vast majority of instances, states would not violate…
vii. In order for act to be a remedy or prevention of unconstitutional actions and measures, there must be a “congruence and proportionality between the injury to be prevented or remedied and the means adopted to that end.”

viii.  RFRA flunked test: “is so out of proportion to a supposed remedial or preventive object that it cannot be understood as responsive to, or designed to prevent, unconstitutional behavior.  It appears, instead, to attempt a substantive change in constitutional protections.”

iv. Amar’s Critique: 

i. earlier, it was unclear as to whether congress could implement a different vision; at first, congress could go beyond protection given by courts; courts and constitution set bare minimum.

ii. In RFRA Congress did not say court got it wrong, merely that the substantial burden test is a workable test for striking sensible balances...did not strike Smith down.

iii. But Court seems to suggest that irregardless of motive, Congress exceeds its Sec. 5 power if in effect the act transforms the meaning of the free exercise clause; even if legislation is not substantial in effect, it can turn into a amendment of the clause, and can't do this;

iv. Problem with RFRA is that the means are way broader than the end; turns into substantive enlargement of the right itself; it is not a remedy if it is much greater than disease itself.
v. Congruence test is a device that that is a variant of heightened scrutiny: without any under or over inclusiveness; necessary in the mathematical sense.

vi. Minimal rationality: as long as there is some overlap between means and ends, then law is OK; example: commerce clause power; Heart of Atlanta Motel, Wickard--in all these cases; there was but a tiny correlation between law as written and some permissible congressional objective; 

vii. Biggest question about Boerne: When interpreting sec 5 of 14th amendment, why do we require a better fit than when we evaluate commerce power?  [why more deference when Congress applied commerce power and less when they use sec 5?]
a. One answer may be that Court is not tightening commerce power.  Lopez or Morrison are not about economics, but if about economics, then the fit doesn't have to be good; after all Lopez does not overrule Wickard.
b. Well, you can say language of Sec. 5 is different from Art 1. 

a. but when compare language of “necessary and proper” clause, it is not clear that it is more permissive (i.e., more leeway for looser fit) than sec 5.  Why is “appropriate” in sec 5 more constraining than “necessary and proper” in Art 1?  

c. 13, 14, 15 amendments have same language; congress can abolish slavery by enacting proper legislation.

viii. Other points: some try to read case as where congress has impermissively acted upon a different vision of meaning of constitution than the court; always wrong to disagree with court.
a. but there is another problem: why can congress apply RFRA to federal, state, and local government?  Very few people call into question that RFRA has a problem applying to federal instrumentalities.

b. If sec 5 is not a valid basis for RFRA, what is valid basis for applying to the federal bodies in the first case? 14th amendment doesn't apply to feds, applies to states only; e.g., where congress get power to tell dept interior to do X?  perhaps from power to create the dept in the first place?

ix. New RFRA: Congress passed new version of RFRA, limited to only two area of state and local; tells states to accommodate religion only in areas of land use or prison, cut a break unless compelling reason not to.
x. Battles over Sec. 5 since Boerne: 14th relevant to violence against woman?  Equal protection clause does not protect them as well.  If jury doesn’t take women assault case seriously, that violates equal protection clause, if DA doesn't take these cases, then yes; but in Morrison, perpetrators did not violate equal protection clause, they are not state actors!  Remedy need to be directed against the wrongdoers; remedy directed at states instead, there is not fit!
xi. Without sec 5, congress could not apply to states; most of actions under sec 5 of 14 has not taken place.

xii. In the past six years, much discussed in the context of 11th amendment sovereign immunity doctrine, interpreted to mean that states cannot be sued for money damages; [but 11th amend interpretation is pretty misguided... does not purport to grant general immunity]; that's why you sue individual official, but not the department; can sue only for forward looking relief, but past damages.

xiii. Garrett: involve the ADA; as applied to employment; like RFRA requires that employer must make reasonable accommodation for you to do your job; can you sue for damages against the state? no unless ADA is valid exercise of power under sec 5; court said no, therefore, no damages possible against state; 
xiv. Hason: Doc from east coast turned down license to practice in CA on ground that he was chronic depressant; sued under title II of ADA, which regulates state and local government in distribution of licenses, etc; case mooted because CA does not want to 'win' a case against disability people; 

xv. FEM law, all employers give a certain amount of unpaid leave to take care of familial leave; can congress, yes, against state employers, yes; can you violate court will that it is not a valid law under 11 amend.; ...  what is congress enforcing??  what con right??  

v. Ageism Act Fails Congruence Test: Kimel v Florida Board of Regents 2000 [1194]:
i. Court held that Age Discrimination in Employment Act (ADEA), which prohibits age discrimination, was not authorized by Sec. 5 of 14th Amend.

ii. It fails the “congruence and proportionality” test; states may discriminate on the basis of age without offending 14th amendment if there is legitimate state interest.
iii. Act is so out of proportion, so broad in its restriction and exacting that it would prohibit many more state employment decisions than would be held unconstitutional under equal protection clause. 

iv. Amar’s critique: 

a. can congress invoke its commerce power; sure, can congress apply this to state and local government employers?  yes, as long as Garcia is good law; if you can prove it, then you can get an injunction to.
b. but ageism does not violate constitutional law; virtually no fit, no congruence and proportionality.

vi. Congress cannot overrule Court: Dickerson v US 2000 [1195]:
i. D indicted for bank robbery, etc; wants to suppress statement made to FBI because he was not read his Miranda rights.
ii. PH: 

a. DC court granted motion

b. Appeals reversed: Under 18 USC sec 3501, admissibility depends solely on whether statement was voluntary because Miranda was not a constitutional holding and Congress could have final say.

iii. ( Reversed.

a. In Miranda, risk that person’s 5th amendment rights may be violated, so Court installed constitutional guideline—Miranda warning.

b. Congress intended to overrule Miranda.  Can Congress do this? Question turns on whether Miranda announced a constitutional rule or merely exercised it supervisory authority to regulate evidence in the absence of congressional direction.

c. Congress has power to prescribe rules of evidence and procedure.

d. Court explicitly stated it was setting constitutional guideline and it does not have authority over state courts unless it is enforcing commands of Constitution.

e. Congress or states could create alternative methods for protecting the privilege against self-incrimination (5th Amend), but must be at least as effective as Miranda warnings.

f. For public policy reasons, Miranda should remain: stare decisis, routine police practice, part of national culture, Sec 3501 more difficult to apply consistently.

iv. Dissent: Scalia

a. Act of Congress will not be enforced if it violates Constitution; this act does not violate Constitution.
b. Act violates what Court believed was constitutional rule in Miranda

c. In effect, Court is not applying Constitution but expanding it.

v. Amar’s critique:

a. Congressional law on voluntariness languished for years; court didn't want congress to do it, it surprised a lot of people because many justices has disparaged Miranda.
b. Court hated fact that congress pre-empted them more than they hate Miranda; movement towards judicial exclusivity; a desire to make sure that president is not above the law; move many things to the judiciary.

H. Separation of powers

1. Roadmap:

i. President/Congress Boundary Line:
i. President cannot make laws: can only carry out the law made by Congress.
ii. Declaration of War: Only Congress can, not the President.
iii. Appointments: President, not Congress, has the power to appoint federal executive officers.
a. Congress may not remove appointed federal executive officer except through impeachment.
iv. Federal judges cannot be removed by either Congress or the President.

2. President’s Power to Determine National Policy

i. Youngstown Sheet & Tube v. Sawyer [1952] [400]: steel workers went on a nation-wide strike during Korean War; citing serious national interesting steel production, Truman ordered Commerce Secretary (D) to seize the steel mills and keep them running; Taft-Hartley Act authorized President to seek injunction against strike, but struck down permission for government seizures.
ii. PH: DC issued injunction against D, Appeals reversed

iii. ( No.  President cannot order seizure.

i. President’s power must stem from either act of Congress or from Constitution; his war powers not irrelevant, since act is too far removed from theater of war.
ii. Executive powers no good, since there is no law to execute.
iii. His order is a presidential policy to be executed in manner prescribed by him.  Can’t do this.

iv. Amar’s critique:
i. What is president's most important powers?  Art II: quite a few powers, negotiate treaties, receive ambassadors, appoint art iii judges, lower level executive officials, us attorneys, etc; commander in chief of armed forces; power to pardon, take care that laws be faithful executed; [broad power, enforcer of federal law]; executive authority generally, vested in president of US.
ii. Art II sec 1: no executive authority in institution; in a person.

iii. Art I sec1: what words in I but missing in Art II; "herein granted" doesn't say executive power herein granted.
iv. Court said: Truman, you have to point to some act of congress of the constitution itself; no such thing for you; argument that it is needed for war effort is too attenuated; even if need for military effort, it would be power of congress, raising and supporting army is reserved for congress, not Truman qua commander in chief.

v. Congressional acquiescence rule: Justice Frankfurter: if President does something over and over under the knowledge of congress and never before questioned by it, then presumed to be inherent presidential power, even if not otherwise found, 
i. Inherent executive power may exist when constitution doesn't give it to congress or president, but president cannot exercise power that infringes on congress's power; constitution gave affirmative power to congress to support army, Truman can't take this power; congress must approve all expenditures; 

ii. Jackson's tripartite framework for determining Presidential power: Amar thinks doesn't really work for other cases

a. “When the President acts pursuant to express or implied authorization of Congress, his authority is at its maximum.”

b. “When the President acts in absence of either congressional grant or denial of authority, he can only rely upon his own independent powers…”

c. “When the President takes measures incompatible with the expressed or implied will of Congress, his power is at the lowest ebb.”

vi. Congressional acquiescence: Dames v Regan 1981 [406]:
i. President Carter promise that Americans who sued Iran government would release their liens, assets, and subject them to Hague court, creditors did not like this, hostages came back at their expense; 1 billion put in by Iranian government for damages but may not be enough, argued that president has no power to tell a court to divest their jurisdiction. 
ii. ( upheld: suspension was within President’s constitutional authority.  

a. While Congress never explicitly delegated to President power to suspend such claims, it has long history of acquiescence in implicitly authorizing this.  

b. However, neither IEEPA or Hostage Act of 1868 authorized President to suspend claims pending in US Courts.

c. Amar’s critique: President lacked power to do this but passed IEEPA anyway, designed to limit category 1 case; congressional silence used oppose what Truman did in Youngstown; but here silence means acquiescence; choose course of action that would be easier to correct if wrong.

3. Delegation of Legislative Power to the Executive

i. Line item veto: Clinton v City of New York 1998 [411]:  Line Item Veto Act gave the president the power to ‘cancel’ any of several types of provisions contained in new statues enacted by congress.  The Act allowed president to sign an entire bill into law, and then cancel any individual spending or limited-tax-benefit item he wished; at this point, only way for Congress to restore vetoed item is to re-enact it as a separate ‘disapproval bill,’ which the president could again veto.

i. Clinton cancelled one provision in the Balanced Budget Act of 1997…

ii. ( Line item veto Act violated the Presentment Clause, Art I Sec 7 cl. 2.  

i. After bill passed both houses, it must be presented to the President: “he shall sign it, but if not he shall return it, with his objections to that house in which it shall have originated, who shall…proceed to reconsider it.”

ii. Line Item Act failed in two ways:

a. president’s return of the bill occurs after bill has been signed into law, rather than before.
b. presentment clause requires veto of entire bill, not just a part of it.

iii. Net result was to let President produce truncated versions of bill that passed both houses but not originally created, thus in effect allowing him to create a different law.

iii. Dissent Scalia: 

i. Power to president was not a repeal or amendment of a statute, but the discretion to spend or not to spend an appropriated item.

ii. No practical difference between Congress’s authorizing the President to cancel a spending item, and Congress’s authorizing money to be spent on a particular item at the President’s discretion.  Latter has been done since the founding of the nation.

iii. Not a line item veto act at all, since can only cancel three types of spending; Court got “faked out” by title of Act.

iv. Amar’s critique: Like Chadha, it is extremely formalistic; unlike Chadha, it is formalism without any substance.  Majority argues that although Congress had given Executive broad discretion over the expenditure of appropriated funds, there is a critical difference: this Act gives President the unilateral power to change the text of duly enacted statutes.

4. Congressional Interference with Presidential Prerogatives

i. The Legislative Veto: INS v Chadha 1983 [421]:
i. Legislative veto: device that enables Congress to monitor actions by the executive branch, including federal administrative agencies.  Typically, such a legislative veto provision is included as part of a congressional statute delegating certain powers to federal agencies.  If after an agency takes a certain action that Congress doesn’t like, then it could be cancelled by resolution.  Resolution not presented to the President and he does not get a chance to veto it.

ii. Significance of Chadha: held that a typical one-house legislative veto is unconstitutional because it violates both the President’s veto power and the bicameral structure of Congress.

iii. Facts: 

a. Art I Sec 8: gives Congress right to establish rules of naturalization and immigration; Congress has always exercised the power to allow an alien to stay who would otherwise be deported; typically done by means of a ‘private bill’ applicable to one or a few particular aliens.
b. To relieve itself of burden of considering numerous private bills, Congress delegated to the Attorney General the authority to suspend deportation of aliens in certain situations.

c. Congress reserved for itself a legislative veto; could be exercised by a resolution by either house.
d. Chadha was one of several plaintiffs who House of Representatives used it veto power to reverse AG’s suspension of deportation.

iv. PH: immigration judge ordered that P’s deportation be suspended because he met requirements: lived for seven continuous years, good moral character, would suffer extreme hardship if deported; INS send P’s name to Congress.
v. ( legislative veto violates

a. Presentment Clause (Art I Sec 7 Cl 2): every bill be presented to the President for his signature, so he may have opportunity to veto it.

b. because veto could be exercised by single house, violates bicameral requirement of Art I Sec 1 and 7, by which both houses must pass a bill before it can become law.

vi. Real issue: whether House’s issuance of legislative veto here itself constituted the exercise of legislative power.  Not all acts of a house fall into this category, and only the ones that do require presentment and bicameral approval.
a. Court viewed veto of AG’s decision on a deportation matter constitutes exercise of legislative power, since it had the “purpose and effect of altering the legal rights, duties, and relations of persons outside the legislative branch.”  
vii. What Congress could do is to pass a law in the constitutional manner (passage by both houses and presentment to president and either his signature or overriding his veto).
viii. Dissent White: 

a. without legislative veto, Congress is faced with Hobson’s choice: either refrain from delegating authority (leaving itself with the hopeless task of writing laws with the requisite specificity to cover endless special circumstances) or to abdicate its lawmaking function to the executive branch and independent agencies.

b. Congress may delegate power to independent executive agencies, so hard to believe that Art I would prohibit a check on legislative power for itself.

ix. Note: How to make law under constitution: 1/2house + 1/2cong+ president signature OR 2/3 house 2/3 congress ( not easy ways to change laws;  legislative veto presupposes that pres would veto.

x. severability decision: give power, but with string attached.
a. ??

b. sun setting provisions; 

c. appropriation: if you don't like AG decision, cut his funds; 

5. War and National Defense

i. Art I, sec 8, cl 11: Congress shall declare war.

ii. President may commit armed forces in self-defense: The Prize Cases 1863 [407]: 
i. Lincoln instituted blockade of southern ports; Union ships seized vessels and cargoes of foreign neutrals; ships condemned by federal court order;

ii. Issue: may president, without a congressional declaration of war, institute a blockade of southern ports that neutrals are bound to respect?

iii. ( yes

a. war must exist de facto before legitimate capture of neutral vessels or property on the high seas

b. Congress has not yet declared war, but it had earlier authorized president to call out militia and use of forces in case of invasion by foreign nations and to suppress insurrection against the US

c. president cannot declare war, but proclamation of blockade itself is official and conclusive evidence that a war exists which demanded an authorized recourse to such a measure [circular reasoning!]

iv. Dissent: Congress alone declares war; and until it has acted, there can be no penalty of confiscation.

iii. Mora v McNamara 1967 [409]: P and others drafted to Vietnam; sought injunction against D, secretary of defense on grounds that such military action was illegal.
i. Lower courts dismissed, SC denied cert.

ii. Issue: Is Vietnam conflict a war such that executive may constitutionally order participation?  should be considered but no courts reluctant to interfere with questions concerning boundary between president and congress?

iii. Lower courts generally ruled issue was not justiciable.

iv. Amar on legality of Iraq war:

i. Is war legal under international and domestic standards?

ii. Under international law, war is justifiable in 2 to 3 circumstances: 

a. UN charter, SC can assess situation and decide to use force to prevent bad area from getting worse; authorized to use force to maintain peace;

b. inherent right of self-defense against armed attack; 

c. to prevent genocide, major catastrophe; an emerging one not there yet. 

iii. Will international community allow pre-emption?  Bush doctrine, pre-empt, not wait for retaliation; Bush as sought UN SC authorization; 

iv. RES 678: right before desert storm; to repeal Iraq from Kuwaiti border; limited to that objective; to dislodge Hussein from Kuwait; 

v. RES 687: to remain seized of the matter; 

vi. 1441: US not relying on last two; Bush wanted self-executing of force, says if you remain in material breach there shall be serious consequences; 

vii. Domestically, under the Constitution: does Bush violate separation of powers?  Is he stepping on toes of congress, who decides?  

a. use the armed forces of US to protect against continuing threat of Iraq; to enforce all UN SC resolutions against Iraq; 

b. make sure congress doesn't give too much discretion; but executive branch has more info about foreign affairs; 

c. in Youngstown, Black concerned about whether congress was behind the president; more backing, more authority of president to act; 

d. legally better to not have UN vote at all then to get voted down; drawing inferences for inaction;

e. Treaties are supreme law of land; if we are in violation of treaty then are we in violation of Constitution, since treaty is supreme law of land?  UN charter is a treaty??  if we use force not authorized under UN, then we are also violating Constitution.

f. Congress passed statute that authorized war against Iraq, which does not conform with UN treaty;  

g. If responding to attack or fending off attack, no need for congressional approval.

h. Courts cannot be justiciable--if not ripe, then a political question; courts refuse to take these cases; 

i. Most organized and vocal challenge to administration?  state local governments, cities condemning war; patriot act; govt forums are important places for proposing alternative ideas.

6. The appointment power and the office of independent counsel

i. Old rule: if a purely executive officer had been appointed by the President, Congress may not limit the President’s right to remove that officer.

i. Then comes Morrison…
ii. Principal and Inferior Officers: Morrison v. Olson 1988 [429]: 

i. Act of 1978 required AG to investigate any allegations of wrongdoing against certain high level members of the Executive Branch and
ii. To apply to a special federal court, Special Division, for appointment of a special prosecutor, if AG believes that there are reasonable grounds to proceed.

iii. Once special prosecutor appointed, tenure expires when investigation complete.  Can only be removed by the AG and only for good cause, physical disability, etc.
iv. D appointed by special division to investigation P, an assistant attorney general, that he had lied to congress.

a. PH: D claims Act unconstitutional; trial court upheld the act; Appeals reversed.
v. Issue: may congress provide for judicial appointments of independent counsel?

vi. ( 7-1 Yes, appeals reversed. Neither the removal provisions nor the act taken as a whole so restricted the President’s power as to violate the separation-of-powers principle.

a. Appointments Clause Art II, sec 2, cl. 2: principal officers selected by President with the advice and consent of the Senate; inferior officers whom Congress may allow to be appointed by the President alone, by the heads of departments, or by the Judiciary; 
b. If D is a principal officer, then Act violates constitution.

c. Several factors that explain why D is an inferior officer.

a. D is subject to removal by higher executive branch official, despite begin independent.

b. D can perform only certain, limited duties.

c. D’s office is limited in jurisdiction to terms of appointment;

d. Limited in tenure, over as soon as specific task done.

e. All these factors suggest that D is inferior officer (thus, his power constitutional)

d. P contends that even if inferior, Clause does not empower Congress to place the power to appoint such an officer outside the Executive Branch; that is, does not allow for inter-branch appointments.

e. However, plain language of clause does not forbid inter-branch appointments.  Instead gives Congress discretion on the proper vesting of power.  Would be conflicts of interest of executive branch investigates itself, so appoint it to a special court.

f. P contends that Act violates Art III, which limits judicial power to case and controversies.  But power to appoint comes from Appointment Clause, which serves as an independent source of authority. 

g. Special Division has power to terminate office of independent counsel; this is doubtful because it is an administrative power, not judicial.  However, will not be judicial encroachment upon executive power if narrowly constructed.  So, only can terminate when purpose served but does not acknowledge that fact.

h. P argues Act violates separation of power.  Two questions.

a. Does Act restricting power of AG to remove independent counsel only for good cause impermissibly interferes with the president’s exercise of his constitutionally appointed functions?

1. In Bowsher 1986, Congress could not involve itself in the removal of an executive officer except by impeachment.

2. However, this case does not involve an attempt by Congress itself to gain a role in the removal of executive officials other than its established powers of impeachment and conviction.

b. AG retains removal power subject to good cause requirement.  Constitution does not give the President unbridled power to remove.  Does removal restrictions impede President’s ability to perform his constitutional duty?  No.  Not like power is completely stripped.

i. Interference with role of executive branch? No attempt by Congress to increase power at executive’s expense.

vii. Dissent Scalia:

a. Power to conduct a criminal prosecution is a purely executive power, and Act deprives the president of exclusive control over the exercise of that power.

b. Inferior means subordinate: D is not subordinate to anyone.

c. Improperly puts restrictions on the removal of independent counsel.

viii. Significance:

a. Rule seems to be: Congress may limit President’s right to remove even a purely executive officer, so long as the removal restrictions are not ‘of such a nature that they impede the President’s ability to perform his constitutional duty.’

b. Suggests that even fairly substantial interference with the President’s ability to exercise unfettered control over executive functions as not being violative of separation of powers.

c. Unclear about right to appoint and remove principal officers, because Clause said with the advice and consent of Congress.  But probably not, Congress cannot curtail right to appoint and remove principal officers.

iii. Amar’s critique:

i. The Watergate background to independent counsel; Nixon would have been impeached; entire process was political; zealous press, ferreted out a lot of info; congress set up committees to investigate; 

ii. 1st prosecutor fired by #3 guy in DOJ; to appoint another special counsel; they were all firable by the president, so not independent; 

iii. Congress created independent counsel for fear that executive would not have incentive to investigate itself; congress thought that the fall of Nixon was a right thing, but it was too close.
iv. AG tells special division (chosen by chief justice), who appoints a independent counsel; Ken Starr started with Whitewater, then moving to missing files, travel scandal, Lewinsky; permission given by special division led to impeachment imbroglio; what is prosecutor told?  only power to look at individuals to see if they have committed crimes; [normal prosecutors look for conviction]; who can control him?  this is the key issue; he can be removed by AG, but only for cause;  8-1, a shocking decision.
v. Vesting clause, executive power shall be vested in the power of the US; Scalia this act divests some of his executive power: Con said all executive power.
vi. Majority’s bad functionalism: independent counsel is executing some executive power, but it did not interfere with the president's executive powers ( this is classic functionalism; that is, we don't ask whether it divest him of power, we ask whether it was a big deal; [in Clinton v NY—example of formalism, no difference in law passed by congress, whether to cancel or spend $0 to $X); Morrison is example of bad functionalism (someone operating in high executive level of government would not muck something up is a misconceived view of functionalism--ken starr showed us the disruption).

vii. President can still “fire” independent counsel: majority could have said: what does executive power mean?  fire people who are not doing what you want; he can not remove Morrison, because only for cause; if he can't fire prosecutor but want to make him irrelevant, what can you do?  president can pardon subjects of investigations; if president pardons Olson, Morrison no longer relevant; president can effectively pardoning every target; can pardon even before indictment... if that is best response from majority, but it doesn't quite deal with ken starr, what if president is the target?  it is uniquely problematic to investigate president with independent counsel

viii. Appointment clause controversy: line is unclear as to what is an inferior official; Court sees best part of test is whether person is removable; if so, then inferior officer; under this act Morrison is removable; as opposed to judge or vice-president who are not removable except by impeachment; but why is this the key to defining inferiority?  Cabinet are principal officers, but they are removable; so majority test is not so powerful;

ix. Inferior according to Constitution: Scalia tested meaning of inferior by dictionary of the day: whether you are subordinate to your superiors; Morrison is not inferior to anyone, and only way to remove is through cause; Scalia should have used Constitution as the dictionary; inferior courts--what sense inferior to SC?  SC can reversed what lower courts do...not true of Morrison; inferior in Art I, power to create courts, tribunals inferior to the SC;  so we have a definition of inferior in Constitutional; must have countermandability.

iv. Amar on independent counsel: lessons after Ken Starr

i. Act targets individuals, not crimes: problem is with act not counsel; act targets individuals not crimes--in this sense not hard to do; 

ii. Selection of Counsel: who picks counsel?  not a good idea to have judges pick; with ken starr, republican senators meeting republican judges, picked by republican chief justice (rehnquist); judges probably don't make good prosecutors; ken starr relied on his underlings; they knew the federal criminal law, a lot of the decisions, leaks, more aggressive stances adopted by the office was a product of the people surrounded him because he was not expert in field of prosecution; they are not the same people who staff the average prosecutorial office; in ordinary office, they are staff, career attorney; in independent counsel office however, they are volunteers, self-selected, so not representative of attorneys, but people who want to target Clinton.

iii. Efficiency is over-rated: checks and balances is not designed to be efficient; premised on fairness; legal independence is over-rated in terms of real independence; legal independence turned out to be political liability.

iv. Courts are not the answer to everything: courts said OK, so Starr's action OK;  can blame congress for re-enacting act even after problems came up with independent counsel; can blame Clinton himself in 1994, signed independent counsel, most law professors supported it; support died in 2000.

7. Executive and Legislative Immunities

i. Courts have recognized an executive privilege against disclosure of presidential communications made in the exercise of the executive power, based on the doctrine of separation of powers and the inherent need to protect the confidentiality of high-level communications, but there are limitations to this power.

ii. Executive privilege rejected: US v Nixon 1974 [440]: Special prosecutor acting for US (P) sought and received a subpoena ordering Nixon (D) to produce various tapes relating to presidential conversations and meetings.  D moved to quash and motions to expunge and for protective orders.

i. ( No, executive immunity does not give president absolute, unqualified general privilege of immunity from judicial process.

ii. Neither the separation of powers argument nor the need for confidentiality of high level communications without more, can sustain an absolute, unqualified presidential privilege of immunity.

iii. D did not show need for protecting military, diplomatic or sensitive national security interests.

iv. Balancing test: need info to complete criminal proceeding, a specialized need versus a general claim of privilege, without more.

iii. Amar on US v Nixon: 

i. Odd that executive branch official is going up against president, who heads executive branch.

ii. Nixon has a point: need high level assistants to be confidential; not outrageous to have this.

iii. Executive branches balance competing interests all the time; that's what Nixon is arguing, need to balancing these competing interests, for boss to tell underling what to do; this is more like a conflict between judge and clerk; clerk doesn’t have say, judge has final say; 

iv. Distinguished from Burr case, where criminal D is trying to get info, but here, the prosecutor is trying to get info; prosecution does not have right to get all info; Nixon prefer to keep info private even if it hampers prosecution

v. Best explanation: why court refused to engage Nixon's arguments: because court thought Nixon was a co-conspirator, not a innocent bystander; don't want to cut him any breaks, but they wrote the opinion about the presidency, goes out of its way to avoid personalizing the dispute when in fact it was personal facts about the litigants in the disputes; there is a crime fraud exception to AC privilege, could have said this but that would be Nixon  specific.

iv. No presidential immunity for non-official acts: 
i. Clinton v Jones 1997 [443]: Clinton made sexual advances to Jones; Clinton wanted to dismiss on grounds of presidential immunity; trial court dismissed but granted a stay until presidency over.

ii. ( Reversed.  No stay.

iii. Certain public servants have immunity from money damages arising out of official conduct, protects their ability to work; however, in this case, unofficial conduct.

iv. President is not above the law; no precedent for immunity; amenable to them as a citizen and in his public character by impeachment.

v. Outcome of this case will not curtail the executive powers; fact that it will burden his time is not a constitutional violation.
vi. Separation of powers not violated: courts not asked to perform executive functions; merely to exercise it jurisdiction in cases and controversies; President is subject to judicial process.
vii. Decision to postpone fails because it takes no account of P’s interest in bringing trial forward.

viii. Amar’s critique:

a. Reflexive distrust of the presidency: Watergate had profound effect on way judges trust presidency; an overriding desire not to let the president become imperial, but in so doing give a lot of power to judges, who may not be so good in discharge; replaced one problem with another?

b. Rejects Nixon v Fitzgerald case, which had accepted a claim of presidential immunity, holding P cannot sue Nixon because he has immunity from actions qua president; don’t want president to be unduly cautious in the discharge of his official duties. 

c. Not while I am president: Clinton is not asking for immunity forever: he is ruling the free world, don't want to be distracted by deposition; Court only response is that please trust the DC judge who will not let things become unmanageable; bad prediction!  Too much faith in judges, who could ween out cases through rule 11, etc.

d. Bringing down a president: in most civil litigation, in discovery, etc, boils down to money, how much you stand to gain; do not pump more money than it is worth; private individuals are driven by selfish motives; all well and good, except if victory in your case has non-money benefits; Jones's lawyers' supporters wanted to see Clinton down; not a civil lawsuit, but a case to bring down a president; Court believes that courts could handle this; 

e. Breyer's concurrence reads like a dissent: no immunity in Constitution, but changes as soon as President gives reason 

8. Impeachment

i. Standards
i. Art II, sec 4: “President, VP and all civil officers of the US shall be removed from office on impeachment for, and conviction of, treason, bribery, or other high crimes and misdemeanors.”

ii. Procedure:

i. House: by a majority vote to impeach; then

ii. Senate: 2/3 of senators present needed to convict; chief justice presides

iii. Sparingly used: Andrew Johnson, Nixon, Clinton

iv. “High crimes and misdemeanors”: vague

i. only serious, indictable crimes may serve as basis for impeachment;

ii. abuse of power of the office of the presidency, even if offense would not be a crime.

iii. Most people reject view that only crimes may be impeachable; but they also reject view that any crime would be impeachable.  

iv. Clinton: argued that minor crime of perjury in a civil deposition dealing with a private affair should not be treated an impeachable offense; by voting to acquit him, Senate seems to have accepted that argument. 

v. Criminal Liability:

i. Impeachment has no effect on criminal proceedings other than to remove him from office and disqualify him from other office; subsequent criminal proceedings would not result in double jeopardy.

vi. No Pardons

i. Art II sec 2, cl 1: President has power to pardon except in cases of impeachment.

ii. Supreme Court role is unclear; can it review conviction by Senate??

vii. Amar on impeachment

i. High crimes and misdemeanor: a subset of criminal misdeeds? most common answer is no; it is a term of art that was borrowed from English law and doctrine that doesn't refer to criminal in the ordinary sense; 19th century, lots of federal judges were impeached for things that are not criminal, so common sense suggests that not necessarily a crime; e.g., takes vacation for half-a year; president in coma; (measures now to take care of that, but not in original Constitution); a device to get rid of someone who is no longer capable of doing job.

ii. Private conduct: can you be impeached for a purely private conduct?  what if he killed someone, not in official capacity (as opposed to having SS track someone down); yes, got to be able to convict; "high" crimes and misdemeanors; "other" so treason and bribery are part of this category, what kinds of other things; they should be as high and as grave as that; otherwise, could have a rapist or murderer for duration of term.

iii. Federal prosecutors can't indict a president; cannot trust local DA or state AG, if MD can't tax the bank, local officials can sue president of the bank; that's why Starr send report to House; after Clinton left office, there was discussion as to whether they would prosecute him; cannot indict a sitting president; only impeach and remove him;  

iv. Obstruction charge more powerful: Clinton's obstruction charge (job to Lewinsky for her silence; uses office of president to open doors to her to keep her quiet; could be official capacity; versus perjury, which is private; perjury in Paula Jones case, was private.

v. federal judges impeached for perjury; is this high crimes and misdemeanors?  but a federal judge was never elected by anyone as opposed to president who was voted for by 45 million people; judges have life tenure, presidents don't; thus lying to American people was bigger deal than judge lying (Clinton said no sexual relations with that woman); precedent to one not the same as to other.

vi. Also consider history: some prosecutors said they would never go after a particular kind of perjury, then we take that into consideration; versus some federal courts where you can go to jail for long time for perjuring yourself; 

vii. Impeachment not mandatory: All impeachable conduct must be impeached?  Senate shall have sole power to impeach; never construed as mandatory; not duty to regulate commerce, but power to do so; when duty needed: they "shall" do X; they know how to distinguish between power and obligations; even if there is a technical violation, still have to decide whether or not go after; impeachment worthy if Clinton lied that he loved his wife?

viii. Public interest should be considered: always 60% did not want to remove Clinton, unwavering will against removal; republican never explained this; never rested on institutional competence of officials, who know more than the public; public knew of the facts and they still don't want to change.

ix. Non-impeachment options?  prosecutors exercise discretion all the time; Congress was not in a all or nothing position; person-specific censure would be OK, not a constitutional violation; could ask for apology and remorse; 

x. Constitution prefers status quo: when in doubt Constitution here as elsewhere prefers status quo in close cases; a tiny minority 34 senators could block removal, demonstrates a preference for status quo, a process that is so difficult to satisfy; 23 grand juror, all you need in one juror; impeachment should not be as difficult as criminal sentence; hung jury, end matter, mistrial, could do it again.

I. Equal Protection

1. Introduction:

i. 14th Amendment: “no state shall make or enforce any law which shall…deny to any person within its jurisdiction equal protection of the laws.”
i. applies to state and local government.
ii. for federal government too, under 5th amendment’s due process clause.
iii. Does not apply to private actors.
ii. Foundation for EP: clause cannot mean government has to treat everybody the same because all laws treat some people differently--i.e., unequally--from other things: inherent in the idea of regulation that you classify, treat differently.
i. Example: impose sales tax for car buyer; treat car buyer and non-buyer differently; all laws treat people differently.
iii. What kinds of inequality are OK and what kinds are not?  What kinds of classifications can permissibly differentiate and what kinds cannot?
iv. In search of theory:  There are three approaches to equal protection, and different justices in different cases use different approaches to problem.
i. Reasonableness
ii. Footnote Four
iii. Color-Blind
2. Analytical Framework:
i. What is the classification?  
i. On its face:
a. Ex: prohibits blacks from serving on juries.
ii. As applied: facially neutral but discriminatory impact.
a. Ex: no one under 5’10” and 150 pounds hired: discriminates against women.
b. Impact alone will not do, must also prove purpose.
ii. What is the appropriate level of scrutiny?
i. Strict scrutiny: race, national origin, aliens (generally); and other immutable characteristics.
ii. Intermediate: gender, non-marital children.
iii. Rational basis: all others
iv. Some factors to consider in deciding what level of scrutiny to apply: 
a. Whether characteristic is immutable or not
b. Whether persons have ability to protect themselves in the political process
c. History of discrimination.
v. Some justices argue for a sliding scale model; three tier too rigid

vi. In effect, however, sometimes justices apply more bite to rational basis and really deferential with strict scrutiny.
iii. Does government action meet the level of scrutiny?  
i. Evaluate law's ends and means.  How well does means fit the end?
ii. Very often focus on under and/or over inclusive.
a. Strict scrutiny: end must compelling
b. Intermediate: important
c. Rational basis: legitimate purpose
3. Three Standards of Review

i. Strict Scrutiny:

i. Used for any statute that is based on suspect classification or that impairs a fundamental right.

ii. Upheld only if means necessary to promote a compelling governmental interest.

ii. Intermediate Scrutiny:

i. Less demanding than strict scrutiny, used for semi-suspect classifications like gender.

ii. Upheld if means substantially related to an important governmental objective.

iii. Mere Rationality:

i. Used for all other classifications that are not suspect and does not impair a fundamental right.  

ii. Upheld so long as it is conceivable that the classification bears a rational relationship to a legitimate governmental objective.
a. Almost every economic and tax classification reviewed under this easy standard
4. Categories of Analysis by the Court:

i. Suspect Class (race, national origin)
i. Purposeful: strict scrutiny applied only where differential treatment of the class is intentional

a. If merely unintended incidental effect of burdening minority group, Court will not use strict scrutiny.

ii. Strict equals fatal: almost always fatal to classification scheme

a. No purposeful racial and ethnic classification has survived strict scrutiny since 1944.

ii. Affirmative Action: programs that attempt to assist are scrutinized in the same way as ones that purposefully disadvantage minorities.

iii. Gender: intermediate scrutiny
i. Benign as well as invidious: same standard used.

iv. Illegitimacy: Intermediate review

v. Alienage: strict scrutiny or mere rationality depending on circumstances

vi. Fundamental rights: strict scrutiny used, even if no suspect class involved.
i. E.g., voting.
5. The Reasonableness Theory
i. Rule: to be valid, a classification must be reasonably related to the object of the legislation and cannot be arbitrary.  Gulf v. Ellis 1897 [670].  

ii. Mischief and Traits: Tussman and tenBroek [671]:   

1. Venn diagram analysis of under and over inclusiveness: the more fit, the more reasonable; the less fit, the more unreasonable.
2. Every law has a mischief to be eliminated through a particular mean by using a Trait to identify mischief.
3. Ex: to eliminate SARS, classification is runny nose, if so, then cannot come to class; but this classification is under and over representative of goal: people with SARS w/o runny nose and people with runny nose w/o SARS.
iii. There will always be some fit, some under and over inclusiveness.  Depends on how you weigh costs and benefits to determine how under or how over inclusiveness.  Court is unwilling to second-guess legislature’s tradeoffs.

iv. If applied honestly, ends up a very toothless approach to equal protection because all laws will be upheld.  If means are unreasonable, then change ends to make it fit.
6. Rational Basis Review

i. Rule: Rationally related to a legitimate government purpose.

i. Deference to legislature.
ii. Deference to Legislature’s Understanding of Legitimate Purpose: 

i. Railway Express v. New York 1949 [676]: NYC statute bans ads on vehicles, except for the owner to advertise own products; purpose is to reduce traffic hazards; 
a. P sues on ground that vehicle carrying other people’s ads no less dangerous in causing traffic problems; 

ii. ( statute upheld; no requirement of equal protection that all evils of the same genus be eradicated or none at all; 
a. legislature may well have concluded that other people’s ads on vehicle are more dangerous; 
b. court does not have knowledge to second-guess legislature.

iii. Amar’s critique:
a. would be struck down today

b. goal is to reduce distractions and promote safety; this law then is lacking in fit between means and end because lots of self-ads can also cause accidents; some ads you want to rent out that may not cause accidents; law is over and under-inclusive.
c. but must prove that this is over and under to the point of unreasonable. 
d. objective to reduce accidents doesn't undermine some other goals (e.g., to help small business); every law has a number of other goals; lots of other values involved, not really stuff for judiciary; court cannot know this.
e. Trade off between reduction in accident and putting some small business out of business; how do you measure? depends on stakes; if high, like in SARS case where disease could be fatal, then court would cut you more slack. 

iii. One phase at a time: Williamson v. Lee Optical 1955 [678]: 
i. justification for not invalidating under-inclusive laws that seem to violate equal protection: 
a. reform may take one step at a time; legislature may select one phase of one field and apply remedy there.
iv. Reason need not be demonstrable: FCC v. Beach Comm. 1993 [679]: 
i. Cable Act distinguishes between facilities that serve separately owned and common ownership; latter exempt from regulation; 
a. lower court held that act violates equal protection guarantee of due process clause, found no rational basis on the record 

ii. ( reversed: Act upheld.
a. Rule: In areas of social and economic policy, statutory classification that does not proceed along suspect lines nor infringes upon constitutional rights must be upheld against equal protection violations if there is any reasonably conceivable state of facts that could provide rational basis for the classification.  

b. Court never requires a legislature to articulate its reasons for enacting a statute; irrelevant for constitutional purposes whether conceived reason actually motivated legislature.

c. Thus, legislative choice may be based on rational speculation unsupported by evidence or empirical data.

iii. Amar: 

a. OK so long as a reasonable person could have thought that this law achieves some purpose; so long as not idiotic, court will defer.
b. many laws are stupid but get upheld; stupid is in the eye of the beholder; can’t strike down because you don’t agree with legislature's view of tradeoffs.

c. deference to legislature; but if some malicious intent, then court will scrutinize more carefully.

v. As long as there is a conceivable reason: 
i. Railroad Retirement Board v. Fritz 1980 [687]: Congress wants to end double benefits for railway workers, so came up with transitional rules that gave double benefits to current workers who have worked ten or more but not former workers who worked less than 20
ii. ( upheld: reason is people who are still working can strike!  so easy to understand why; Rehnquist’s majority opinion said this is how democracy works; this is rule not exception; this is process: applies rational basis standard: language of statute is clear; reason found for act.

vi. Note: No a single case in modern court where court struck down equal protection case as unreasonable unless race and gender involved.
7. Strict scrutiny and discrimination based on race: Introduction
i. Rule: All racial classifications, whether disadvantaging or helping minorities, must meet strict scrutiny.
i. Government must show an extremely important reason for its action and it must demonstrate that goal cannot be achieved through any less discriminatory alternative.
ii. Type I: Race classifications that disadvantage racial minorities:
i. Hirabayashi v. US 1943 [698]: persons of Japanese descent a special danger to community in the contest of war; not feasible to determine loyalty on an individual basis.
ii. Korematsu v. US 1944 [698]: citizens and non-citizens of Japanese ancestry re-located to camps.
a. ( upheld
b. Rule: “All legal restrictions which curtail the civil rights of a single racial group are immediately suspect.”  Not all unconstitutional, but must be subject to most rigid scrutiny.
c. Pressing public necessity may sometimes justify such restrictions, but not racial antagonism.
d. In this case, nation at war.  Korematsu not excluded because of hostility against him or his race.
iii. Dissent: relied on assumption that persons of Japanese descent have tendency to sabotage US.
iv. some people argue that Korematsu is good law; racial profiling? very few people in law enforcement would be against use of race.
iii. Type II: Racial classifications burdening both whites and non-whites:
i. Equal burden can still violate equal protection: Loving v. Virginia 1967 [691]: 
a. VA statute prohibits marriage between whites and blacks; lower court upheld law because it applies equally blacks and whites 
b. ( reversed for violation of equal protection.
ii. “Equal application does not immunize the statute from the very heavy burden of justification.”
iii. Legislative history shows that statute was enacted to preserve racial integrity of whites, has no legitimate overriding purpose.

iv. Amar:

a. In 1999, last state removed laws against interracial marriage. 

b. One could invalidate statute on footnote 4 or color-blind theory.   

c. There is formalistic neutrality here that could save this statute since B and W are treated equally.

d. But only B and W affected, other interracial marriages are OK, it is to preserve supremacy of the white race; it is about caste and hierarchy.

e. Law not only a product of miscegenation, the social meaning and historical context demonstrates that this is part of hierarchical standing.
v. Race and child custody: Palmore v. Sidoti 1984 [695]: mother has custody of daughter; then lower court awarded custody to father, after white mother married black man.
a. ( reversed: child goes back to interracial couple because ruling cannot meet strict scrutiny (i.e., awarding child to father not a necessary means of meeting goal--best interest of child).
b. Admits that racial prejudices may affect child, but the law may not, directly or indirectly, give effect to such private prejudices.  

c. Mere possible injury of racial prejudice is not a permissible consideration.
d. Amar: Can you take race of step-father into account?  can race count at all, even as a tiebreaker?
e. To trial court, race was deciding factor; Court agrees that there will be effect on child, but a factor that can matter in child custody case?   

f. Like Loving, a neutral practice: if black wife marries white guy and lower court rule the same way, then it can protect itself on neutrality.
g. Palmore may be about effect on who wants to marry: giving to father may deter interracial interaction because one would think twice before becoming serious with someone; in the long run this may hurt minorities.

h. In 1984, it is amazing that court assumed child will have pressure.  Case may well be about taking child away from mother than about race.

vi. Not just blacks and whites: Hernandez v. Texas 1954 [701]: equal protection not applied only to blacks and whites, but any distinct class; here, persons of Mexican descent.

8. Footnote Four Theory: 
i. Protecting Discrete and Insular Minorities: US v. Carolene [513]:

i. Justice Stone: “Prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities, and which may call for a correspondingly more searching judicial inquiry.”

ii. Cannot disregard interest of powerless group; stigmatize them. 
iii. We don't defer when it regulates some aspects of bill of rights; like speech, religion, racial minorities.
iv. Basis for deference dissolves when there is prejudice in legislative process against minorities and passed along these lines.

a. Problem: How do we know whether it was hostility or animus rather than a principled rejection (e.g., against gay lifestyle)? 
b. How far can you stretch idea of flawed process or reflexive hostilities?  Why OK to be hostile to drug dealers and not sexual deviants?  
9. Color-blind Theory: 
i. Race should not be used at all; not about sub-ordination; race I cannot control.
ii. Strauder v. West VA 1880 [669]: state statute provides that “all white males” who are over 21 years of age could serve on jury; excludes blacks. 
i. ( the act on its face discriminates against blacks, therefore violates equal protection clause.  
a. Law “shall be the same for black as for the white…no discrimination against them by law because of their color.”
ii. Amar: Laws sends message that one group is not as good as another; material harm is not only burden, but stigma ( a badge of inferiority.
iii. Footnote Four would not call into question affirmative action (no burden on minorities) but a color-blind model would (race cannot be used period).  
iii. Hypo:  

i. In CA, social science shows that IR marriage tend to lead to divorce, which are more injurious to children; law requires that if IR marry, then you have to go to two-hour counseling session.

ii. clearly based on race, but not geared towards specific race; most people would be against this, but why?  
a. color-blind instinct: even if you think only in terms of footnote 4, there is still a bit about race in there.
iii. Any laws that tend to keep minorities and whites apart harms everybody but it tends to harm minorities more; nothing breaks prejudice down more than having people close together.

10. Separate but Equal and its Overthrow
i. Plessy v. Ferguson 1896 [703]: LA law calling for separate-but-equal accommodations for white and black passengers 
i. ( upheld: Separate but equal treatment did not violate equal protection.
ii. LA law related to social equality, not to political or civil equality, and thus not protected by equal protection.
iii. No badge of inferiority to sit in separate compartments; blacks chose to put such a construction on it.
iv. Legislation is powerless to eradicate racial instincts.
v. Harlan Dissent: Everyone knows statute’s purpose was to exclude blacks from coaches assigned to whites. “There is no caste here.  Our Constitution is color-blind, and neither knows nor tolerates classes among citizens.”
vi. Amar: focus of 14th amendment was economic rights: property, job, sue and be sued; property from will.  14th was not about political equality; need 15th amendment for right to vote.

vii. Court argued that social equality not protected by 14th amendment, but riding on rail is both social and economic, if you are traveling to work. 
viii. Harlan opinion often cited as proponent of color-blindness, but first sentence never quoted by color-blind supporters.
ix. Majority said legislation cannot eradicate racial instincts of people, but this is about a statute, not about private preferences.  In fact, law encourages and separates race.

ii. Rejecting separate but equal: 
i. Brown v. Board of Education of Topeka 1954 [705]:  black kids denied admission to schools attended by white children; Ps argue that schools are not equal and cannot be made equal 
ii. ( laws invalid
a. Separate educational facilities are inherently unequal.

b. Relied on social science to show that segregation generates in black children a feeling of inferiority that may affect their hearts and minds in a way unlikely to ever be undone.

c. Rejects separate by equal doctrine of Plessy, at least for public education.
iii. Status of public education very different at time of founding and now: now, most important function of state and local governments; education is important to our democratic society.

iv. Legislative history: Court did not rely on legislative history of the 14th amendment; at time Amendment adopted, blacks were not educated at all, and no compulsory education for whites; so nothing in legislative history give real clue about what Congress intended with respect to school segregation.
v. Amar critique: consciously tries to negate Plessy; on question of original intent; Brown is bad on history: intent cuts in favor of P's?  No, no clear intent about segregation in schools.
vi. Bad original intent argument: roundly criticized on intent grounds by historians, etc. certainly indicia of intent that supported Brown; [if you want to be taken seriously about the Con; no theory is credible unless it conforms with Brown!] 
vii. public schools weren’t big deal in time of founding fathers: by 1960s, most expensive part of local government; 
viii. original intent only have force if founders have same conditions.
ix. majority: public schools as place for making good citizens; [what if schools had not changed that much?  probably not much change... Plessy was not about schools...]
x. Hypo: Benefits of Segregation?: Brown states that segregation harms black children that cannot be undone.  

a. But imagine today in Detroit: young AA male may perform better in single race environment with black teachers.  Today, such segregation may be deemed as empowerment.  Is this possibility foreclosed by Brown?  All segregation tied in with hierarchy?  

b. Can make arguments both ways; Brown relied on social science of the time; no case post-Brown forecloses single race education if done for the right reasons; invaliding single-sex cases do not say anything about single-sex education.
iii. Applying equal protection to federal government: Bolling v Sharpe 1954 [708]: held that racial segregation of DC public schools is violation of 5th amendment due process clause; since such conduct by states was not constitutionally permissible, Constitution would not impose a lesser duty on federal government.  

i. Amar Notes: no equal protection clause addresses federal instrumentalities; Court’s response (some think not all together convincing): 5th amendment has a due process clause and equal protection is part of due process of 5th amendment; applies principle of reverse incorporation, i.e., applying state restriction in 14th amendment to federal government.

a. but one could talk about good old fashion incorporation [the process of applying the provisions of the Bill of Rights to the states by interpreting the 14th amendment’s due process clause as encompassing those provisions]

b. why need equal protection at all in 14th, if due process in 5th already has equal protection meaning?  Because what applies to federal applies to state.  Some say Bolling is indefensible except as a matter of stare decisis.
ii. Anti-caste norm that is an idea that animates a number of provisions in 1787, not just equal protection; e.g., ban on bill of attainder; eliminating clan imposed liability; ban on nobility, that station in life should be determined by birth; slaves as 3/5, 23 and 14th wipes away the cheats.

iv. All deliberate speed: The implementation of Brown: 
i. Brown II 1955: desegregation will take time, but cannot stall process as a way to disagree; should take “all deliberate speed.”
ii. federal district courts have primary responsibilities for supervising desegregation.
iii. No immediate remedy necessary lest there is chaos and violence, but lower courts ordered to implement desegregation with all deliberate speed.

v. Techniques of Desegregation: Swann v. Charlotte-Mecklenburg Board of Education 1971 [712]: school district where black in urban, white in suburban ring, then black again.
i. Must have de jure segregation: federal court cannot order desegregation—no matter how great the racial imbalance—unless there was intentional segregation.  Cannot order de facto segregation unless intent shown.
ii. Racial quotas: once official segregation found, then may look at ratio as a useful starting point in shaping a remedy.
iii. Rezoning: a permissible technique for remedying segregation, 
iv. Busing: another way to achieve segregation, but no excessive travel time.
v. Amar:  a) Let kids go where they want to go; b) Swann proposed to send kids based on where they live.  Both of these appropriate ways on its face, but Court rejected these two plans.  What is wrong with them?  
a. Federal courts are empowered to stop state from segregation and remedy lingering effects of segregation, both root and branch.
b. There is no constitutional problem with de facto segregation, except when it is the lingering result of de jure segregation.  But how do we know whether current segregation is based on past segregation/discrimination?  And when is it based on people’s choices?  This is complicated; no easy answers.
c. How much segregation would we have today if we didn't have 80 years of Jim Crow?  Hard to know.  Perhaps some, but not as much as we have today?  Goal is to put the world back to what it would have been had there been no Jim Crow.  
d. Race-conscious bussing policy: subset of affirmative action more generally; group remedy for group wrong; assumes that we know what makeup would have been if world had not screwed up; but for individuals, no way to know whether that person would choose that school, other that to achieve what that would have possibly looked like.  
vi. No inter-district remedies: Milliken v. Bradley 1974 [728]: Detroit is predominantly black, but suburbs mostly white.
i. federal trial judge found de jure segregation, but no way to meaningfully desegregate unless whites are brought in from suburbs; different from Swann, which is intra-district, here inter-district.
ii. ( No, cannot order remedy that involves suburban school districts.
a. Cross-district remedy only if there had been a cross-district wrong.
b. Practical problems with right to levy taxes.
c. Marshall dissent: why care about these district lines anyway: Detroit district implicates 14th amendment, which binds the entire state, so state got to make it right.
d. Result: after Court say you cannot cross district lines; DC force state to pay for remedial programs to redress lingering effects of discrimination.

vii. Judge cannot directly raise tax: 
i. Missouri v. Jenkins 1990 [733]: Found city operated a segregated school system; court approved desegregation plan of magnet school programs that would cost a lot of money; court ordered significant increase in tax rate.

a. ( 5-4 No: Court overturned tax increase; district court cannot directly raise taxes, but could have directed school district to raise taxes.
b. Could have enjoined state law barring increase.

ii. Jenkins III 1995 [735]: Court held that magnet programs to attract whites not allowed.
a. plan hopes to accomplish indirectly what it lacks the authority to mandate directly: the inter-district transfer of students.  
b. No clear evidence that original segregation had caused white flight.  

11. Gender Classification

i. Introduction:

i. Generally applies intermediate scrutiny.
ii. Starting in 1971, Court applied more bite to classification based on gender.  Reed purported to use mere rationality, but already see more bite.  Frontiero 1973 adopted strict scrutiny—the other extreme.  Craig v. Boren brings it back to intermediate scrutiny. 
iii. Since 1996, with Virginia, Court will apply “exceedingly persuasive justification,” which is close to strict scrutiny.
ii. Rational basis standard: Reed v. Reed 1971 [741]

i. Facts: Reed, a minor, died intestate after adoptive parents separated; Idaho statute states that males preferred over females as administrator.

ii. ( Invalid, a state may not prefer one group over another in determining who will administer an estate.

a. Statute does not forbid females from administering services, but provides for different treatment solely because of sex.

b. Subject to equal protection clause and may stand only if it bears a rational relationship to valid state objective.

c. Proposed objective of reducing probate workload has some merit, but means violate equal protection clause.

iii. Strict Scrutiny Adopted: Frontiero v. Richardson 1973 [743]

i. P, female officer in Air Force, wants to claim husband as dependent in order to receive additional benefits; male members could claim wives as dependent without any showing, but women have to show husband dependent on them for over one-half support; P’s claim denied, then sues, claiming distinction violated equal protection 

a. ( Invalid: military may not require women but not men to show that spouse is dependent.

ii. Classifications based on sex, like race, alienage, national origin, are inherently suspect and must be subjected to strict judicial scrutiny.

iii. Sole reason for distinction is administrative convenience; no proof that money is saved; anyway, speed and efficiency are not significant enough to warrant distinction.
iv. Amar critique: It is not irrational to think that wives are dependent because 95% of wives are dependent.  Unisex bathrooms?  No problem.  White and black football team, yes constitutional problem.  Boys and girls teams, no problem.  Not the same to think in terms of gender and race.
v. Stigmatization and Political Powerlessness: Women are stigmatized and powerless in political arena.  This should trigger footnote 4  concerns because they may not be able to protect themselves in the political process, but are they a discrete, insular, minority?  
a. Discreteness: ease of identification, easier it is to identify, then easy to discriminate; relevant factor in footnote 4 formulation.  
b. Insular: separated, segregated, insular world; men and women are not insular; interests of men and women are more intertwined than interests of blacks and whites; 
c. footnote 4 theory presupposes you can identify group, since men are harmed too, can't they rectify problem in the political process?
vi. In this case, a tangible benefit given to women, whereas in race cases, a tangible burden.  Plus, women are a majority of consumers, voters, etc; so how can they be hurt in the political process?

vii. Two responses: not in political process itself.

viii. What if majority of women support this policy, what if most of them see themselves as wives of servicemen, rather than as servicewomen; but what about footnote 4 concern of stigma that you are not a breadwinner?  But what if women say I will take the money and stigma, thank you.  
ix. Argument is that woman may not understand process, which is harmful to them, so that they don't know that it is hurtful; 
a. but this is a dangerous move: presupposes that individuals can act upon own interests; if say that you don't understand interest rationally, then 1st amendment may unravel a bit.
iv. Settling on Intermediate standard: Craig v. Boren 1976 [747]:
i. OK statute prohibits the sale of liquor to males under 21, but to females under 18; gender-based differential constitutes a denial to 18-20 years male equal protection?

a. ( Invalid: state may not impose gender-based differentials in regulating sale of liquor.

ii. Earlier cases show that classifications by gender must serve important governmental objectives and must be substantially related to achieving those objectives.

iii. Accept that traffic safety is important; statistics accepted that males get into more drunken driving accidents.

iv. Statistics not strong enough to warrant classification based on gender: sex not an accurate proxy for regulation of drinking and driving, so failure to establish substantial relationship.
v. Amar Critique: Why apply heightened scrutiny in case that doesn't implicate insult to women?

vi. Answer is pragmatic: since 99% of laws that treat men and women differently work to the detriment of women, rather than fight each case, just every gender law to strict scrutiny; that way, it will also apply to other cases where law really hurts women.
vii. Means usually struck down, not ends: Most of the time when court strikes down law under strict or intermediate scrutiny, usually strike down first part: too much or over inclusiveness, not so much on government interest; e.g., mere administrative convenience will not fly.
viii. Statute is over-inclusive--98% of men who do not get into accident, under-inclusive, more than 0.2% of women who do get into accidents; but men are not insular, powerless minority, most laws do so to detriment of women, not men; so why invalidate statute here under intermediate scrutiny?
ix. Rather than to show that in every case, if 10 to 1 (men to women drunk drivers) ratio is good enough here, then what about Reed, which applied mere rationality, men probably had 10 times more business experience than women, but we did not let 10 to 1 apply there because of stigma; but here it is not so.
x. Rehnquist dissent: doesn't buy footnote 4; statue only needs to pass rational basis test.

xi. Powell: does not want to create a third level , just shaper focus.
xii. Stevens: only wants to ask whether it is reasonable or not; an insult on all young men to penalize 98% because of 2%.
v. Mere rationality: Geduldig v. Aiello 1974 [753]: woman sues for equal protection violation that CA statute excluded from its coverage disabilities resulting from normal pregnancy.

i. ( not a violation of equal protection: no evidence that distinction meant was a pretext designed to effect invidious discrimination against women.

ii. only needs to satisfy mere rationality test.
iii. state’s interest in keeping insurance system solvent rationally related to chosen means. 
iv. Amar: not all women are pregnant, so not a clean gender divide; only women can become pregnant.
v. True equality may mean facial inequality because men and women are different.

vi. Hypo: Women live longer then men; women and men retire at the same time, women live longer; both pay the same amount in the system; women will end up getting more than men because women live longer; OK to require women pay more?  or raise age for women??  what about race?  Blacks live shorter than whites, so whites get SSN later in life.
vi. Statutory Rape and Substantially-related Requirement
i. Michael M. v Superior Court 1981 [755]:D claims that CA’s statutory rape law makes men criminally liable for sexual intercourse with minor; charges that this violates equal protection.
ii. ( Law upheld: state’s statutory rape law may act only against one sex.
iii. Doesn’t apply strict scrutiny, but takes on shaper focus: must bear fair and substantial relationship” to legitimate state ends.

iv. State goal to prevent teenage pregnancies; only women can be victims.
v. Underlying principle is that legislature cannot make overbroad generalizations based on sex which are entirely unrelated to any differences between men and women.
vi. Finding by CA legislature is entitled to great deference; Court is satisfied with the State’s purpose.
vii. Young men and women are not similarly situated with respect to sexual problems and pregnancy: most of problem fall on women.
viii. D argues under-inclusive: should hold females liable, i.e., gender-neutral, but not certain that it would not be more effective.
ix. D argues that it is over-inclusive, holds men liable for intercourse with prepubescent females, who cannot be pregnant: ludicrous, idea to protect young girls from physical injury.
x. Stewart concurrence: equal protection protects classifications of similarly situated persons on the basis of immutable characteristics with which they are born; males and females are not similarly situated, so classification does not deny equal protection.
xi. Amar: if both participants in sexual encounter are under-aged, then young men committed crime, not female; so if boy is under-age, female is over-age, then women is not guilty of statutory rape.
xii. Clearly a gendered-based statute ( so apply intermediate scrutiny; mere rationality not strict enough.
xiii. CA said we need to immunize one of the participants in order to deter them; young girls face more physical consequences than do boys; criminalize boys to even out biology.
vii. Draft funds only for men: Rostker v. Goldberg 1981 [762]: 
i. Congress provided funds only for registration of male, but not female; men subject to the draft sued, claiming violation of 5th amendment due process
ii. ( upheld male-only registration: not a violation of equal protection; rejected mere rationality test and seemed to apply heightened scrutiny of Craig v. Boren.
a. deference to Congress in matters of military affairs.
b. Congress did not act unthinkingly or reflexively.
c. Men and women are not similarly situated for purposes of a draft, because only men are entered for combat and purpose of draft is to have inventory of available personnel for combat.
iii. Amar: deference to Congress: this is more troubling than Craig, would rather invalidate this rather than Craig; why upheld it here?  
iv. Expansion of franchise related to sacrifice for country: 14--black vote; 19--women to vote; 21--young people; 24: poor people
v. military need expanded franchise; right to vote on women after long struggle after they serve in the home front in WWI, replaced men; 26th amendment, se asia, sending young men to die, let them vote; 

viii. Gender-based preemptory challenge invalidated
i. JEB v. Alabama 1994 [764]: AL wants to establish paternity case, used 9 of its 10 preemptory strikes to remove male jurors 
ii. ( No good, violates equal protection.

iii. In Batson (1986), Court restricted use of race-based preemptory challenges; here, extended case to hold that gender, like race, is an unconstitutional proxy for juror competence and impartiality. 
iv. Amar: why is it wrong for AL to exercise preemptory on basis of gender?  Because men may be more reluctant to find paternity than women.  AL offers no evidence to support stereotype.
v. Cannot hold individual accountable for stereotype of group.  Evidence showing that female jurors more likely to convict than male jurors.

vi. [but jurors got struck on a zero-sum way; with race, numerical minorities is hurt, but with gender, about 50-50]
vii. If recognizing that m and f can be different kind of jurors is demeaning, then why does recognize m and f in affirmative action demeaning?
ix. Exceedingly Persuasive Justification: MI University for Women v. Hogan 1982 [764]:
i.  state-supported professional nursing school for women 
ii. ( invalid, party seeking classification on basis of gender must show “exceedingly persuasive justification”; 
iii. classification serves important governmental objectives and that means employed substantially related to the achievement of those objectives.
iv. Virginia and Hogan: both invalidate single-sex institutions: neither case tells us the essential meaning of intermediate scrutiny; easy cases make little law; doesn't tell us that much about intermediate scrutiny
v. Hogan: two arguments: affirmative action for women, exclude men from nursing school; O’Connor strike this down--not sincere; you don't need affirmative action in nursing; 
vi. What about women learn better in single-sex environment?
x. Exceedingly persuasive justification: US v. Virginia 1996 [768]:
i. D, state of VA, operated Virginia Military Institute, single-sex school with goal of producing citizen-soldiers through pervasive training, including adversarial methods that instill physical and mental discipline; P sued D to accept females
ii. PH: DC ruled for D, Appeals reversed: either establish parallel school for women or lose state support.  D chose parallel program.
iii. ( No, state-sponsored program which denies equal protection may not establish parallel institution for opposite sex while retaining single-sex school.
a. Is justification exceedingly persuasive?  Nope.  Standards are: important governmental objectives and means are substantially related to achievement of those objectives.
b. Benefits exist for such institution, but no evidence that school’s male-only admission policy serves state policy of diversity.  Nothing for females.  No equal protection.
c. Lower court agreed that co-education would compromise nature of adversarial education at school.  No good because some women could handle it.
d. What is remedy?  Separate school is very different from men’s (e.g., no barracks life), so not equal.  Not as many faculty, course offerings, facilities, etc.
e. Rehnquist concurrence: if parallel school were equal in resources for women, then would not have violated equal protection.
iv. Scalia dissent: school existed for over 150 years, couldn’t have been unconstitutional for all that time; 
a. standard “exceedingly persuasive” is vague and departs from old rule of intermediate scrutiny; Court had routinely applied rational-basis review.
v. Amar: Ginsburg has a different view of history than Scalia; thinks that fact that women had always been excluded undermines VA's argument; take a lot to dislodge her from that cancer; history 's women institute; 
vi. For Scalia; fact that we excluded women all this time means that it is OK under EP?  Unbroken tradition cuts in favor of tradition.
vii. "exceedingly persuasive": Scalia say you are trying to ratchet it up.
xi. Miller v. Albright 1998 [781]

i. INS act states that children born out of wedlock and outside of US are citizens at birth when mother is citizen and father is not, whereas additional requirements are imposed when father is citizen and mother is not.  
ii. ( valid law.
a. important government objective to have reliable proof of a biological relationship; 
b. difference between male and female because easy to establish mother, but difficult to establish father.
12. Discriminatory impact and discriminatory purpose

i. The need for discriminatory intent and impact: Washington v. Davis 1976 [786]:
i. P, black police officers, challenged promotion practice of DC police department, alleging that recruiting procedures discriminated on the basis of race; that decision to use test motivated by desire to exclude blacks.
ii. PH: DC court denied P’s SJ motion, Appeals reversed, relying on Griggs, which held that purpose not relevant so long as there was impact; D appeals.
iii. ( reversed for D: qualification test which fails higher percentage of blacks does not violate 5th amendment due process.
a. Court never held that constitutional violation occurs whenever there is discriminatory impact alone, without discriminatory purpose.
b. There must be intent or purpose—need not be express—in proof of equal protection violation.
c. Test is neutral on its face; serve purpose to having more competent people; thus test was directly related to the requirements of the police training program; add to this recruitment efforts—there is no discriminatory purpose.
iv. Amar: seminal case in a line of cases that focuses on invidious intent: for cases where the law on its face makes no mention of race or gendered; argument is that law is motivated by desire to injure certain group.
v. P wants to subject test to strict scrutiny: that disparate impact should trigger higher standard; SC had sent signals that we do not care as much about intent than about how it really affects people.

vi. Invidious motive without disparate impact is not actionable: Palmer 1971 [790]: desegregated all of its public facilities by closing all except five swimming pools: Court rejected the argument that the abandonment of this service was inconsistent with outstanding desegregation decree.

a. ( even if you are right, that pool closure was invidious, invidious effect w/o disparate impact would not be actionable.  The effect of the closure was neutral with respect to race; motive in the air without effect does not implicate equal protection clause.

b. Dissent in Palmer: majority got it wrong; really equal effect on whites and blacks? whites have access to country clubs and other pools; stigmatization, borne by blacks; stigmatic harm counts; 
vii. The Problem with Intent:

a. Legislative history inquiry to find intent; some justices use it, some don't; even Scalia and Thomas look at original intent when interpreting the Constitution; as intractable as it is we do it all the time.

b. but you can almost never prove intent; rare smoking gun.
c. Problem with ruling: what if two laws, same, but different motive--so in one place struck down, in another upheld--problematic to use motive.
d. Also time-consuming to look into intent.
e. Promote honest candid discussion, so that political process can police itself; if we allow people to sue, then that forces people to hide their intent.

viii. Why build motive into test if so problematic?  Because a lot of things would have to be eliminated because of disparate impact, alone, affects whites and blacks due to different socioeconomic status.  Don't want to invalidate all this.
ix. Another possibility: why can't have in-between test that is triggered by disparate impact; why does disparate impact not have a slippery rope problem as much?  [business necessity--is not strict scrutiny]  what about some intermediate scrutiny?  
x. Washington: Court said that disparate impact itself may be evidence of invidious intent; but disparate impact will rarely get you all the way home; however, in some cases, there is no other way to explain disparate impact other than race; but in Washington, evidence cuts the other way; area has affirmative action to increase blacks! 

xi. Does Washington overrule Palmer?  No:

a. Palmer stands for motive without DI not actionable.
b. Washington, effect without motive is not actionable.  Taken together.
ii. But For Causation: Would have passed even if race taken out
i. Village of Arlington Heights 1977 [793]: P, racial minorities, alleged discriminatory denial of application for housing.
ii. ( for city: without proof of improper intent, a mere showing of disproportionate impact on a racial minority is inadequate to the constitutional question.
iii. In some cases, clear pattern of disparate impact is unexplainable on anything other than race.  But that is rare.  In most cases, impact alone is not determinative.
iv. Amar: if P had succeeded to show that race was in the mind of those who created decision… 

v. Footnote 21 [795]: but for causation needed: even if motive shown, would not necessarily invalidate the decision because burden then shifts to D to show that racial motive doesn't carry the day, result would be the same even if race taken out.
iii. Proving Invidious Intent: Caring Less is not Animus
i. Personnel Administrator of MA v. Feeney 1979 [795]: MA statue gives veterans preference for civil service positions; those with passing scores preferred above everyone else; challenged by women.
ii. ( upheld veterans preference law, even though 98% of veterans are male.
iii. Articulated two step analysis: 1) statute neutral?  2) if it is, does adverse impact reflect invidious discrimination?  Yes and no, intent was not to discriminate against women but to help veterans.

iv. Discrimination purpose: Must show that legislator selected policy “because of” not “in spite of” its adverse effects upon an identifiable group.

v. Amar: more men who are hurt by the law; huge burden borne by non-veterans, not by women alone; men and women are affected; 
a. the larger the group that bears the burden, the more allowable it is; 
vi. Caring less is not animus: Maybe legislators are more sensitive to certain groups than others; may not have animus, just care less.
vii. Example: crack cocaine punished more harshly than powder, and former found in minority places but not in white suburbs; if inversed, would law be same--probably not; may well not be animus towards blacks, but care less.
viii. But a de jure exclusion of woman in draft? Cut in P's favor because law formally excluded a group.
iv. School Discrimination: Penick 1979 [798]: upheld finding of intentional segregation.
i. True that disparate impact and foreseeable consequences, alone, do not establish constitutional violation.

ii. But they are factors that could lead to inference of segregative intent.

v. Jury Discrimination: Group may discrimination against same group
i. Casteneda v. Partida 1977 [798]: P sued in federal DC court alleging that his state court criminal conviction was discriminatory against Mexican-Americans.
ii. PH: DC found P make out prima facie case of invidious discrimination (showing that 79% of county population MA, but over 11 year span, only 39% summoned to jury), 
a. but state overcome this by showing the MA make up governing majority in the county.
iii. Appeals reversed.
iv. ( for P: state did not dispel presumption of purposeful discrimination by its governing majority showing.
a. Unwise to presume as a matter of law that a group would not discriminate against itself.
b. Questionable how relevant governing majority is to the grand jury selection process.
c. Statistical proof lacking: in recent years, number of MA jurors still underrepresented.
v. Powell dissent: judge was MA, 3 of 5 jury commissioners MA, 10 of 20 jurors MA, 5 of 12 jurors who returned verdict were MA, etc.; every other jury discrimination case involved governing body of whites.
a. Not to have own class exclude from jury—underlying basis for this is the individuals tend to discriminate in favor or, rather than against, those who share own identifiable characteristics.
b. Amar: a statistical disparity; hard to understand w/o intentional racial motivation.
vi. Voting Discrimination in At-Large Elections: Circumstantial 
Evidence Allowed
i. Rogers v. Lodge 1982 [801]: P and other black citizens sued county commissioners (D), challenging D’s system of at-large elections; majority of population is black, but white population is older, therefore, a slight majority in voting; 38% of registered voters are black; no black ever elected to commission; 
ii. PH: DC court found system was neutral when adopted but now maintained for invidious purpose; Appeals affirmed.
iii. ( affirmed for D: court may use sociological evidence to prove discriminatory intent behind at-large voting.
a. At-large voting scheme not per se unconstitutional, but they tend to minimize the voting strength of minority groups by allowing political majority to elect representatives of all the districts.
b. P must prove invidious quality of the law to a racially discriminatory purpose—could inquire into available circumstantial and direct evidence of intent.
c. Mobile, a case on at-large elections, held that no violation of equal protection because discriminatory intent was not shown.
d. This case is different because lower court found evidence of invidious purpose.  
e. Finding of fact by lower court not clearly erroneous, so will not overturn.
f. Evidence of past discrimination that lead to low black voter registration; and exclusion from political process.
g. Amar: reasons advanced here are so general that it applies in every case; broad societal discrimination is too amorphous to be taken into account here on finding of invidious motive; 
h. Why are voting, jury, and school settings different (i.e., lower standard for finding intent)?  Political rights are more fundamental, they are preservative of other rights; if certain groups are not represented in the legislatures, then that undercuts notion that legislatures are fair; footnote deference, if no representative, then cannot defer.
vii. Hunter v. Underwood 1985 [809]: in 1901, AL adopted provision that if a person is convicted of crime of moral turpitude, then he is disenfranchised.
i. ( law invalid.
ii. Evidence clear that zeal for white supremacy was rampant at the time.

iii. Would provision have been there even if race were not considered?  State argues yes, since they wanted to keep poor whites and blacks out.  
iv. Amar: Let's go back to Michael M: what happens if P shows facially problematic and something bad in their mind?
v. Footnote 7 [757]: P argues that motive to protect virtue and chastity of young women.  But court said will not strike down law just because of questionable motive.

vi. In race and gender, we ask same but for causation; how can we square this with differential treatment for race and gender, i.e., we apply different level of review.
vii. In Washington, specific evidence of invidious motive, then why don’t we subject gender laws to strict scrutiny too, that's because less likely that gender stemmed from animus.
viii. Gender and racial animus are equally constitutionally offensive, but why intermediate scrutiny to gender and strict to race?  Level of review based on evidence; with gender not as confident that something is wrong, so apply intermediate, with racial, apply strict.
13.  Affirmative Action

i. Classifications favoring females: 
i. OK to favor women because of economic realities: Kahn v. Shevin 1974 [810]: P, male widower, applied for property tax exemption available to widows but denied; brought suit, charging that denying him exemption based on his gender denied him equal protection.
ii. PH: state supreme court upheld the law.
iii. ( Affirmed law.
a. Past discrimination resulted in generally less favorable economic position for women.
b. Impact likely greater for female widows.
c. Thus, Florida’s differing treatment have a fair and substantial relation to the object of the legislation.
d. Not a case of differentiation solely for administrative convenience.
e. State law designed to further the state policy of cushioning financial impact of spousal loss.
f. Dissent 1: State has not provided that its compelling interest could not be meant by more precisely tailored means.
g. Dissent 2: excludes some who need help, helps some who don’t; only true justification is administrative efficiency.

ii. Remedying objectively-verifiable discrimination against women: 
i. Califano v. Webster 1977 [813]: Upheld Social Security formula entitling woman wage earners to greater benefits than males.
a. reduction in disparity in economic condition between men and women as an important government objective
b. Not the result of archaic and overbroad generalizations about women, but was rather the result of prior objectively-verifiable discrimination which had barred most women from all but the lowest-paying jobs.

iii. Means favoring women do not meet ends: Orr v. Orr 1979 [814]

i. Invalidated state law requiring husbands, but not wives, to pay alimony.  Recognizes important government objective, but means to achieve it not substantially related to the goal.  
ii. Relative financial need of parties already considered as part of divorce process, so no need to use sex as automatic proxy for financial dependence.  

iv. Mississippi Univ. for Women v. Hogan 1982 [816]

i. D was state school that excluded males; P, a male, applied for admission and rejected; only school in city that offers nursing degree.
ii. PH: sues, claiming violation of equal protection; DC denied relief, Appeals reversed.
iii. (No: state may not exclude males from enrolling in state-supported professional nursing school.

v. Regents of Univ. of CA v. Bakke 1978 [820]

i. White applicant P applied to medical school, rejected two years in a row; D maintains regular admissions and special admissions program, where 16 seats set aside for minorities.
ii. PH: sues, claiming denial of equal protection, denied consideration for places reserved for minorities; CA supreme court held D’s system illegal.

iii. Held:
a. Affirmed, CA’s rejection of D’s program: failed to carry burden that classification is necessary to promote a substantial state interest; invalid under equal protection for denial of individual rights.
b. Bakke should be admitted because Univ. concedes that it cannot carry burden that but for existence of admission program, he still would not have been admitted.

	
	Davis Plan Constitutional?


	Can States Consider Race as a Factor

	Powell
	No, cannot set quota.


	Yes

	Stevens, Burger, Stewart, Rehnquist
	No, unlawful on statutory grounds ( violates Title VI


	No

	Brennan, White, Marshall, Blackmun
	Yes
	Yes


iv. Powell announcement of Court:

a. Level of scrutiny needed: since admissions program based on race and ethnic background, the highest level of scrutiny needed.  Rejects Univ.’s argument that discrimination against members of white majority cannot be suspect if purpose is benign.  No way to decide which groups need more scrutiny and which does not; no clear way to know that preference is in fact benign.
b. Are purposes of special program substantial enough to justify use of suspect classification?
a. To ensure some specified percentage of students merely because of race or ethnic group: NO
b. Countering effects of discrimination: YES, but Univ. must show that classification is responsive to identified discrimination.  Here, imposes disadvantages on Bakke, who did not contribute to discrimination.
c. Delivery of care to underserved communities: YES, but no evidence provided by Univ.
d. Diverse student body: YES, but overcome constitutional limitations protecting individual rights?

c. Univ. system is not only effective way of achieving diversity.  Quota program focused solely on race.

d. Harvard program, where all qualified individuals reviewed, race becomes one of many factors considered.  It is a plus factor.
e. Candidate who loses seat to someone with plus factor would not have been denied individual consideration.

v. Brennan, White, Marshall, Blackmun concurring in part, dissenting in part:
a. Four factors that Davis plan must meet in order to avoid strict scrutiny:
a. Not involve “fundamental right.”
b. Disadvantage class (here, whites) must not have traditional indicia of suspectness (e.g., subject to history of unequal treatment)
c. Racial considerations must not be completely irrelevant.
d. Racial classification must not stigmatize.

b. All four tests met.  No strict scrutiny needed, so go with intermediate.  Thus, only need to show that plan serves important governmental objectives and substantially related to achievement of those objectives.  
c. Admissions program is constitutional.  Remedial use of race is permissible to redress effects of past discrimination.  
d. Racial classifications are not per se invalid under the 14th amendment.
e. Generation of minority students applying to medical school were clearly victims of discrimination.  [is it less clear now?]
f. Sees no difference in quota and using race as plus factor.

vi. Marshall 

a. several hundred years of discrimination.
b. but Court is unwilling to hold that a class-remedy for that discrimination is permissible.
vii. Blackmun: Univ.’s plan not so different from Harvard’s that it should be considered unconstitutional.
viii. Stevens, Stewart, Rehnquist concur and dissent: Violates plain language of Title VI, no person can be excluded on the basis of race. Etc.  Need not consider constitutional question.
vi. Analysis:
i. Statutory claim: 
a. Stevens group: yes, plain language of Title VI prohibits use of race to exclude anyone.  No need to consider constitutional issue.
b. Brennan group: Title Vi intended to prohibit those uses of race that would violate the 14th amendment if employed by state.
c. Powell agrees that Title VI applies a constitutional standard.  Therefore, a majority thought Title VI violated only if Constitution also violated.
ii. Some commentaries:
a. How to decide which races to prefer?  Decided on political grounds?
b. What does winning racial group win?  They will be stigmatized.
c. Eligibility.  Who is indeed black?
d. Distinction between Harvard and Davis plan really different?  Key to Powell’s opinion is that Harvard takes individualized approach, but there is no constitutional requirement that the school look at him as individual or that those with the highest scores gain admission.  If Bakke lost to son of alumnus, then he has no claim at all.

iii. Amar’s critique: 

a. Powell does not reject footnote 4 approach but finds it hard to apply here: True, this is not like Strauder or Korematsu, where minority burdened; Davis plan imposes burden on majority group, but affirmative action stigmatizes minorities, that they cannot make it on their own; I don't still think footnote 4 process/theory who is a minority or majority depends on time, place, and politics; whites are made of sub-groups; how do you draw the line?

b. If Davis plan is a remedy, then requires something to remedy:  of past wrongs.  Doesn't have to be adjudicated findings, but medical school not the right body to do this kind of finding. 
c. Only reason for Powell is diversity: good for everyone; need doctors of color to serve communities of doctors.  Diversity is perfectly good instinct, provided that it cannot be fixated solely on racial diversity (other kinds of diversity--geographic, artistic,); quota no good because race is determinative for those 16 slots.  
d. Brennan four: disagrees that footnote 4 theory doesn't work; [but you would expect them to apply mere rationality because group burdened can protect themselves] instead applies intermediate scrutiny: 
a. Why we need scrutiny is because race is immutable characteristics.  But applies a toothless intermediate scrutiny, that at the end of the day, relies on the political process that Regents would not abuse quota.  

e. Is there constitutional difference between plus and quota?  How does policy line (need for diversity) apply to constitutional line?  Why not a quota, if diversity is important, then we should have a critical mass, right?  Why is this constitutionally problematic (although lots of policy reasons for why it should not use)?  Quota could cut both ways.  If rely on political process, then explicit quota may be good.  When can't quantify, then better not to have it.
vii. Background to Croson: 
i. MBEs are constitutional: Fullilove 1980: 10% federal set-aside for minority businesses; found nation wide discrimination, doesn't apply strict scrutiny, resonates with intermediate scrutiny; 
a. ( upheld, accorded great deference to Congress, flexible standards allowed for remedial grounds [overruled by Adarand].
ii. Layoffs plans subject to strict scrutiny: Wygant 1986: high school faculty hiring; school district had to cut back teachers; ordinarily last hired would be first fired; because of affirmative action, more recent hires are colored, thus, more of them would be fired; decided to skip seniority to reduce number of colored lay-offs; 
a. ( Court stuck this down by applying strict scrutiny; not a good enough justification;

b. unlikely that there is any scheme for giving minorities preferential protection against lay-offs that would be supported by a majority of the Court, because layoffs are very different from not getting in.
c. Psychologically very different not to get a job than to get fired; so not narrowly tailored; 
d. Powell's argument: ordinarily when we say narrowly tailored, that this law is not necessary to accomplish interest; other ways of doing it; what about cut everyone's pay?  
e. But what Powell is effectively saying here, however, is putting off your goal until there is more funds; 
f. this case is important : O'Connor's opinion is very moderate in tone; 

viii. Minority Set-asides by states and cities subject to strict scrutiny
i. Richmond v. JA Croson Company 1989 [846]: D, city, required prime contractors on city projects to set aside at least 30% of its dollar amount to minority business enterprises, using criteria set forth in Fullilove 1980.  
ii. MBE could be anywhere in the US, not just city.  
iii. Adopted because percentage of minority contractors way below city average, and thus plan is remedial, to promote wider participation by minority business enterprises.  
iv. But no evidence of discrimination on D’s part; but city 50% black, only 0.67% of city’s contracts had been awarded to minority businesses in last five years.  
v. P is white-owned contractor and submitted only bid to a city project; contacted several minority suppliers, but all inadequate.  Asked P to waive requirement.
vi. PH: P brought suit against D to, claiming ordinance unconstitutional.  DC found for D, Appeals affirmed.  Vacated, on remand, Appeals found for P.
vii. Issue: May a city adopt a set-aside program favoring minority-owned contractors on city projects when there is no evidence of direct discrimination on the part of the city or its prime contractors?
viii. ( No.  Affirm finding for P: ordinance is unconstitutional.
a. any governmental action that is explicitly race-based must be “necessary” to achieve a “compelling” governmental interest.
b. Race-based affirmative action plans must be subjected to the same strict scrutiny as are governmental actions that intentionally discriminate against racial minorities.
ix. Rationale [O’Connor]:
a. City council has power to design remedy to redress effects of past discrimination, but limited by equal protection.
b. Difficult to tell benign from stigma: Standard of review under equal protection clause does not depend on race of those burdened or benefited.  Heightened scrutiny is appropriate.  
c. Stigmatic harm: that minorities cannot do well.
d. Did not show discrimination in city of Richmond; quota of 30% is speculation as to how many minority firms there would be had there been no discrimination.  Low minority participation, alone, is not evidence of discrimination.  No showing how many minority business could have done the work required.  
e. Want to get beyond race: Otherwise, would open door to competing claims of remedial relief for every disadvantaged group; we want a Nation of equal citizens where race is irrelevant.
f. Tailoring: also, plan was not narrowly tailored to remedial objective. 
g. Some race-conscious programs may survive strict scrutiny test: e.g., clear evidence of discrimination by government.
x. Stevens concurrence: does not agree with majority premise that racial classification is never permissible except to remedy past wrongs; there could be some legitimate public purpose other than redress past discrimination.  
a. city made no claim of public interest served by quota.
xi. Scalia concurrence: agreed with majority, but would go further: would not allow race-conscious measures ever as a means of remedying past discrimination committed by anyone other than the government itself.
xii. Marshall dissent, joined by Brennan, Blackmun: intermediate scrutiny is appropriate.
a. Long held that race-conscious classifications designed to further remedial goals must serve important governmental objectives and substantially related to achievement of those objectives.  City’s set-aside is plainly constitutional.
b. Difference between government actions that are themselves racist and those that seek to remedy the effects of prior racism.
c. Reads evidence to show discrimination; left out testimony of city’s leaders that small presence of minorities stemmed from past discrimination.
d. 30% set-aside was substantially related to achieving objective.  

ix. Significance of Croson:
i. Croson will make it harder for set-aside programs across the country. 
ii. Governmental bodies that want to pursue set-asides will have to make precise legislative findings of past discrimination.
iii. Societal discrimination irrelevant—in this case, must be discrimination in the construction industry.
iv. Court never squarely confronted question of whether diversity is compelling.  
v. Plans have to be narrowly tailored: quotas will be invalid, 

vi. Amar’s Critique: Croson is big blow to proponents of affirmative action.
vii. O'Connor applies strict scrutiny and distinguished Fullilove, federal versus city here.
a. Best way to get beyond race is to get beyond race!  
b. Remedy: cannot remedy societal discrimination; need more particularized finding; for example, look at number of qualified MBE.
c. O’Connor: elitist notion, with skilled jobs, say it was cultural choice, minorities did not want those jobs versus non-skilled jobs, allow for expectation of proportionality.
viii. Hypo: if from certain period, schools barred minorities from majoring in science; therefore, cannot attend medical school; we have good fit; but here, Aleuts granted special preference in Richmond?
ix. Ignored Bakke.

x. Scalia: need to have identified victims of disc; cannot do so because of race, must be individual based, not group-based.
xi. Contracting cases: harsh language in Croson and Adarand, cannot infer much about the outcomes of educational diversity and affirmative action in schools; some unique factors in contracts, a lot of fraud in contracts; money corrupts, do nothing to bring people of different races together.
x. Strict Scrutiny of Affirmative Action: Adarand Constructors v. Pena 1995 [864]

i. P, white-owned construction firm, submitted lowest bid for subcontract for federal project, but given to a minority-owned firm that qualified under federal regulations as a disadvantaged business enterprise.  
ii. Prime contractor was not required to hire minority sub-contractor, but received monetary incentive for doing so.  
iii. Minorities presumed to be DBEs, while whites have to prove by clear and convincing evidence.
a. ( congressionally-authorized race-conscious affirmative action programs must be subject to strict scrutiny.  [Rule in Croson applies to federal, this case applies it to Congressional statutes as well.]
iv. O’Connor opinion; joined by Rehnquist, Kennedy, Thomas, and Scalia.  
v. Congruence: equal protection analysis in the 5th is the same as that under 14th.  
a. Whenever government treats a person unequally because of his or her race, that person has suffered an injury that falls under the protection of equal protection.
b. Other principles undermined: mid-level review undermined skepticism of all racial classifications, and consistency of treatment irrespective of the race of the burdened or benefited group.  
c. Basic principle of 5th and 14th is to protect persons, not groups.

vi. Strict scrutiny not necessary fatal: Not to say that all race-conscious programs are automatically invalid.  Dispel notion that it is “strict in theory, but fatal in fact.”
vii. Scalia and Thomas concurrence: race-conscious programs can never be justified.
viii. Stevens dissent: there is no moral or constitutional equivalence between a policy that is designed to perpetuate a caste system and one that seeks to eradicate racial subordination.
ix. More deference to race-based affirmative action by Congress than to state and local programs: 
x. Section 5 of 14th enhanced Congress’s powers concerning matters of race; by contrast, the state’s use of race-conscious measures was what the amendment was direct against.
xi. Federal affirmative action programs represent the will of the entire Nation, whereas state or local program may have an impact on non-resident entities who played no part in the decision to enact it.  

xi. Significance of Adarand:
i. Federalizes Croson: federal government must satisfy same strict scrutiny standard for race-based affirmative action.
ii. Not clear on “compelling” interest and “narrowly-tailored means.”
iii. Applies to educational admissions, employment, etc as well as set-asides in contracting.
iv. Unclear whether pursuit of racial diversity can ever by itself be a “compelling objective.” Likely no, unless more to it.

v. Amar’s Critique: Small groups will control government use it for private ends; more likely to happen in local groups; that’s why you pit interest groups together.
vi. Historically, federal government better at dealing with discrimination than local government; creation of state tort, contract, and criminal law.

vii. Good versus bad: When committing strict scrutiny to federal, Stevens warns against mistaking idea versus result of strict scrutiny; strict scrutiny in application will make differentiation between good and bad programs.
a. Stevens said: is it not ironic that law designed to help blacks has to pass higher hurdle than law that hurts women (only need intermediate scrutiny); this is compartmental neatness run amuck.
viii. Why is race in educational diversity not offensive?  In fact a plus, but can operate as a quota if one makes the plus big enough; 20 points, not a separate track, but so big it could become determinative. 

ix. Problem: At Cal, too many Asians, cut math sat in order to boost minorities; so standard under 3 or 4?  Hurts Asians, but helps blacks?  

Categories of Discrimination
	Category 1: Old-fashioned race discrimination 

Korematsu,

Strauder


	Category 2: benign discrimination: on its face, treats minorities better

Croson,

Adarand,

Bakke 

[applies strict scrutiny]


	Category 3: facially neutral, but racially motivated

Rodgers v Lodge

Hunter v. Underwood

Washington v Davis

[apply but for test, arlington heights test]


	Category 4: facially neutral, but racial motivated, to include minorities;

[how symmetrical is this brave new world]  

10% plan

4% plan




xii. Districting Discrimination subjected to strict scrutiny: Miller v. Johnson 1995 [956]:
i. GA previously found to discriminate against AA, so any change in voting districting will have to be pre-cleared by the Justice Dept.; requires that the proposed change not have the purpose and will not have the effect of denying or abridging the right to vote on the basis of race or color; submitted plan with two majority-minority districts, rejected for failure to come up with third; so complied, creation of 11th district essentially for racial reasons, but populations separated by 260 miles, with nothing to do with each other.  But this received clearance from Justice Dept.
ii. ( 
a. Because districting done primarily for racial reasons, applied strict scrutiny.
b. Flunked test because not pursuing any compelling interest: if done to redress past discrimination, then fine, but here done just to satisfy Justice Dept.
c. O’Connor concurrence: Standard for those challenging race-conscious districts should be demanding: Ps must show that the State has relied on race in substantial disregard of customary and traditional districting practices; only extreme instances of gerrymandering would be subjected to strict scrutiny.
d. Ginsburg dissent: unduly expanding Shaw; legislation enacted for the purposes of protecting minorities different from and less needful of strict scrutiny than action taken to advance the interest of the white majority.

14. Other Discriminatory Factors

i. Strict Scrutiny Needed for Alienage: Graham v. Richardson 1971 [883]: Laws restricting welfare to citizens only.
i. ( strict scrutiny needed; states cannot deny welfare benefits to aliens.
ii. Footnote Four: aliens are a discrete, insular minority:
a. state’s fiscal interest in preserving limited resources for its citizens was not a sufficiently strong countervailing governmental interest; aliens pay taxes, just as citizens do.  
iii. Amar critique: Application of footnote 4 is a little bit counter-intuitive: Not protected in the political process, but they can't vote!  Constitution makes it clear that aliens cannot vote; if that is the case, then it is weird to say that constitutionally speaking, they deserve protection.
iv. True that under the 14th amendment, all persons (meaning citizens and non) are protected equal protection, but does not translate into alienage as a suspect classification; hard to say that courts can step in when Constitution say no aliens can vote.

v. But then does it violate equal protection?  No, prisoners have little rights, not a violation of equal protection; footnote four doesn't work for prisoners, so not for some groups, here, non-citizens.  
vi. You can argue that equal protection embodies fairness; but court never talks in these terms; too different, everyone has different ideas of fairness.
vii. Federalism: all these cases that strike state laws down, really about federalism, congress has a free hand to grant or pick and choose among aliens, not equal protection but preemption and federalism, don't want states to muck up federal power on immigration; 
viii. Example: federal government has broad powers to regulate aliens (could deport aliens); it cannot draw distinctions between citizens based on race or national origin, but could draw distinctions among non-citizens, e.g., scientists from England and USSR; states cannot distinguish citizen versus non-citizens; don't want states to muck this up.

ix. With Korematsu, problem was making no distinction between Japanese aliens and US citizens of Japanese descent; if US tells Japanese citizens in US, either leave or be interned, then this would satisfy due process concern.
x. Biggest problem after 9-11 is with due process, not equal protection concerns.
ii. Intermediate Review for Legitimacy: Mid-level review is generally used, but quite manipulable: classification disadvantaging illegitimates must be substantially related to important government objective.  
i. Lalli v. Lalli 1978 [894]: NY law requires illegitimate children to provide proof of paternity when inheriting from fathers; no proof required for legitimate children; P claims to be son of D, who died intestate, and sued for a compulsory accounting.
a. ( law is valid.
a. not subject to strict scrutiny; but must be substantially related to permissible state interests—just and orderly disposition of property at death.  Spurious claims are difficult to prove or disprove.
b. Statute is narrowly tailored, so permissible (contrast earlier case, which required marriage: that would bar, illegitimate, biological children from inheriting).

ii. Clark v. Jeter 1988 [899]: under PA law, an illegitimate child must prove paternity before seeking support from his or her father before reaching age of 6; legitimate children can ask for support anytime.
a. ( Law violates equal protection.
b. Intermediate scrutiny needed; here must be substantially related to an important governmental objective.

c. PA has interest in avoiding litigation, etc., but no need for that 6-year requirement.  [especially since with DNA no longer hard to know whether father or not].
iii. Immutability
i. Cleveland: minimum rational review: age retirement at age 50; we want cops to be in good physical shape.  
ii. Immutability matters for two reasons: if you can't change it, it is unfair because you can't do anything to wriggle out of this burden; footnote four give meaning to animus.
iii. age is mutable, we all aspire to live past 50; we are making laws that we hope we will be burdened.
iv. cannot change one's parents, but will not apply strict scrutiny for two reasons, when arbitrary, we can deny it for something less; 

iv. Mere Rationality for Mental Retardation; Disability: City of Cleburne v. Cleburne Living Center 1985 [903]:
i. TX city denied special use permit for the operation of a group home for the mentally retarded; has law that treats mentally retarded persons differently from others who want to live in group home.
ii. Appeals held that mental retardation is quasi-suspect classification and that equal protection violated.

iii. ( ordinance is invalid even under mere rationality.  
iv. Should not adopt heightened scrutiny: here’s why
a. Mental retardation is relevant: they have reduced ability to cope with and function in the everyday world.
b. Legislatures have not shown reflexive animus.  In fact, helps them.
c. If strict scrutiny to this group, then why not all the other groups: infirm, aging, disabled.  Unwilling to go down this slippery rope. 

v. But law doesn’t even satisfy mere rationality: no rational basis for believing that the home would pose any special threat to the city's legitimate interests, we held ordinance invalid as applied.
vi. Amar Critique: has the hallmarks of footnote four theory; involve benefit that is not trivial; big deal to ability to live; 
vii. Hypo: can't marry someone under 5'6'', not suspect, but strict scrutiny because marriage is a fundamental right.
viii. Court rejected idea that education and housing are fundamental rights, they rejected this but not comfortable with it; but will not create more suspect classifications; in Cleburne, half a suspect, half a fundamental right; kind of got strict scrutiny but not quite.

ix. Significance of case: 

a. Hostility to heightened scrutiny: reluctance of court to add to suspect classifications.
b. Burden v. Benefits: apply mere rationality no matter intent was to benefit or burden group; just like gender.

c. Unlikely that mentally ill would get quasi-suspect status, although they fall under footnote 4, insular minority.

v. Politically Unpopular Group: Romer v. Evans 1996 [911]:

i. CO amendment prohibits discrimination, but singles out homosexuals, lesbians, and bisexuals as group not granted protected status; thereby banning existing anti-discrimination laws for this group.
ii. ( struck down amendment even though only mere rationality used.  

a. Singled out gays for worse treatment: withdraws from them, but no other, specific legal protection.

b. Amendment is inexplicable by anything other than animus; no proper legislative end furthered.  
iii. Scalia Dissent: not a desire of Coloradans to harm gays, but to preserve traditional sexual mores against a powerful minority.  

a. homosexual orientation not a basis for minority status or preferences; in CO nobody can have a legal claim of discrimination based on homosexual conduct; Scalia said this amendment deprives gays from special treatment under the law; taking away special treatment cannot be unequal, not a denial of equal protection.

iv. So only equal protection violation here is that they cannot obtain preferential treatment without amending the state constitution, even though they are accorded equal protection under the law.

v. Hypo: Boulder has ordinance on books that said no person shall be discriminated against in housing on the basis of his sexual orientation; amendment 2 comes along, repeals that ordinance; but only in part-that part of gay orientation is repealed; if no straights should apply, then law still prohibits that.

vi. if generalized to mean no discrimination on any sexual orientation, then that would be fine, but law is about discrimination against gays and lesbians, bisexuals.

vii. Scalia: got to deal with that: orientation can be punished...

viii. Amar critique: Kennedy’s opinion not particularly doctrinal.

a. CO amendment prevents gays from claiming to be victims of disc based on sexual orientation; it changes the rights of that group and only that group, creates a "solitary class" that others are not subjected to;  amendment withdraws from them but no others, certain rights 
ix. Scalia characterization not accurate: if gays cannot advance their interest; word “special” privileges is not accurate because formalism matters: formally different, operationally, similar.

x. Conduct versus orientation: Scalia said even if imposing a burden, if that class defined as conduct, then there is nothing wrong if they can be singled out for what they are doing; so gays can be defined as who they are, and also what they do.  What about man who professed pedophile tendencies?  yes, bar from teaching kids?  so orientation itself can be used.

vi. Significance of Romer:

i. Never addressed head-on whether gay discrimination subject to heightened scrutiny or not.  May point toward trend that measures disfavoring gays will get intermediate review.
a. Well, it is an immutable characteristics. 

ii. Moral reasons not enough to overcome animus: Points to willingness of Court to provide protection for gays and that animus, even if done for “moral” reasons, is not sufficient to meet rational basis test.  

iii. Measures such as ban on gays in military, ban on same-sex marriages, could be overturned.

iv. Applies to other groups where Court finds that provision motivated by animus towards politically unpopular group.  

J. Modern Substantive Due Process Rights of Privacy

1. Introduction:

i. One function of due process clause is to limit the substantive power of the states to regulate certain areas of human life.  Certain state limits on human conduct are held to so unreasonably interfere with important human rights that they amount to an unconstitutional denial of liberty.  
ii. Idea of a fundamental right: court has held that there are some liberties that are so important that they are deemed to be fundamental rights and generally need the government to pass strict scrutiny; e.g., family autonomy, procreation, sexual activity and sexual orientation.

iii. Due process clause: incorporates individual rights in bill of rights and applies it to the state government.
iv. If your life or liberty at stake, government must go through procedures before they take that away from you; this is procedural due process.

v. how must due process and when?  

i. depends on how much you lose; lots of process before if high stake; 

ii. how likely that more process would yield accurate result; more likley, then more reason to include process; 

2. Analytical Framework
i. Key issue is how court should decide whether a right is fundamental or not, when it is not explicitly stated in the Con.
i. Is there a fundamental right?  If yes, then government must meet strict scrutiny, if not, then just rational basis would be fine.
ii. Is the constitutional right infringed?  
iii. Is there sufficient justification for the government's infringement of a right?  If fundamental, then compelling interest needed; if not, then just legitimate purpose.

iv. Is the means sufficiently related to the purpose?  Must be necessary to achieve the objective.
3. Pre-1934: Locher
i. Lochner v. New York 1905 [503]: D convicted of permitting an employee to work for him for more than the statutory maximum of 60 hours per week; D challenged law as a violation of the liberty to contract protected by the 14th amendment.
ii. ( Reversed.  State may not generally prohibit private agreements to work more than a specified number of hours.  
iii. Statute was defended on grounds that it was a valid labor law and that it protected the health and safety of workers.
iv. Not a valid labor law: Police power only extended to protection of the public welfare.  Bargaining power between bakery employees and employers not a sufficiently public concern.
v. Not a health or safety concern: bakers not an especially endangered group.  Working long hours did not affect public health.
vi. Refused to defer to legislative fact finding.
vii. Harlan dissent: should accept legislature’s finding that health and safety of bakers affected.
i. let legislatures deal with unwise legislation; not the province of the courts.

viii. Holmes’ dissent: Court no right to impose correct economic theory on legislatures.  “14th amendment does not enact Mr. Herbert Spencer’s social statics.”  
i. Wriggle room: Liberty should be found to be violated only when “a rational and fair man necessarily would admit that the statute…would infringe fundamental principles as they had been understood by the traditions of our people and our law.”  
ix. Analysis:
i. Required very close fit between statute and goals served.  Applied a reasonableness test.
ii. Regulation of health and safety permissible, but to the extent that it re-adjusted economic power, it is not.

iii. Lochner is not good law anymore: due process doesn't allow courts to second-guess economic decisions and sit as a super-legislature because cannot tie this Constitution in any meaningful way.
4. Post-Lochner Developments: 

i. Maximum hours: Muller v. Oregon 1908 [507]: statute forbids employment of women in factories or laundries more than ten hours per day 
i. ( upheld; distinguished Lochner on grounds that state has more interest in regulating work of women than men.
ii. Yellow-dog contracts: Adair v. US 1908 and Coppage v. Kansas 1915 [507]: federal and state legislation forbidding employers to require employees to agree not to become or remain members of any labor organizations during the period of their employment 
i. ( invalid; interference with liberty to make contracts is unreasonable.

iii. Minimum wages: Adkins v. Children 1923 [508]: Act of Congress prescribing minimum wages for women and children in DC.
i. ( invalid; freedom of contract the general rule and restraint the exception.  

ii. Distinguish Muller: differences between men and women are diminishing; cannot accept that adult women should be restrained in their freedom to contract, when men are not so required.  

iv. Price Fixing: Tyson v. Banton 1927 [508]: statute regulates the price of theater tickets
i. ( invalid: power to fix prices exists only where the business or property involved has become affected with a public interest; 
v. Restrictions on business entry: New State Ice v. Liebmann 1932 [509]: statute requires anyone entering ice business to obtain a certificate of public convenience and necessity.
i. ( invalid: not so charged with a public use as to justify the restriction; regulation with effect of denying or unreasonably curtailing the common right to engage in lawful private business is inconsistent with the 14th amendment.

vi. Public Health and Safety: Weaver v. Palmer Bros. 1926 [509]: statute forbids use of shoddy fabrics in bedding and provides use of other material only if sterilized

i. ( invalid: does not serve purpose of statute, because shoddy could be sterilized and thus not cause disease.  Regulation cannot be arbitrary. 
5. The Modern Approach:

i. Courts cannot declare economic policy: Nebbia v. New York 1934 [509]: statute fixes maximum and minimum prices for milk; 
i. ( upheld 
ii. state free to adopt whatever economic policy that may be reasonably deemed to promote public welfare and to enforce that with legislation adapted to that purpose

iii. The courts cannot declare such policy or to override such policy by legislature.  

ii. Overturning of Adkins: West Coast Hotel v. Parrish 1937 [511]: state minimum wage law for women
i. ( upheld: state interest in protecting the health of women; they have weak bargaining power.

ii. True that minimum wage interfered with the freedom of contract, but readjustment of bargaining power to enable women to obtain a living wage was a legitimate limitation.  

iii. Minimum rationality and presumption of constitutionality: US v. Carolene Products 1938 [512]:
i. statute prohibits interstate shipping of filled milk

ii. ( upheld: Congress acted from findings of fact—that filled milk poses public health danger.

iii. Presumption of constitutionality in ordinary commercial transactions: unless it is of such character that it cannot rest upon some rational basis within the knowledge and experience of the legislators.

iv. Demise of Liberty of Contract: 

i. US v. Darby 1941 [514]: upheld Fair Labors Standards Act, fixing maximum hours and minimum wages for all covered employees.
ii. Phelps v. National Labor Relations 1941 [514]: upheld statute making it unfair for employer to encourage or discourage membership in any labor union.
iii. Olsen v. Nebraska 1941 [514]: upheld statute fixing fees chargeable by a private employment agency.  
iv. etc.
v. Lessening of Scrutiny for Economic Cases: Williamson v. Lee Optical 1955 [515]: statute prevented opticians from fitting eyeglass lenses into frames without prescription from ophthalmologist.
i. ( Upheld; legislature might have concluded that in some instances prescriptions were necessary to permit accurate fitting.

ii. Thus, hypothetical reasons to support act are OK.  Extremely difficult to attack, since no explicit reasons.
vi. Complete abandonment of scrutiny: Ferguson v. Skrupa 1963 [517]:
i. Kansas law prohibiting non-lawyers from engaging in the business of debt adjusting.
ii. ( Upheld: will not longer use vague contours of due process clause to nullify laws that are deemed unwise.
iii. Court refuse to sit as a super-legislature.

6. Substantive Due Process Protection of Fundamental Rights
i. Penumbra and Right of Privacy: 
i. Griswold v. CT 1965 [565]: CT law forbids use of contraceptives; aiding or counseling of others in their use is illegal; Ds were director and medical director of Planned Parenthood Assoc.; convicted of counseling married persons in the use of contraceptives.
ii. ( invalid:
iii. Majority did not explicitly use substantive due process analysis.
iv. Found that several of the Bill of Rights protect the privacy interest and create a “penumbra” or “zone” of privacy.
v. Right of married persons to use contraceptives fell within this penumbra.  

vi. Zone of privacy implied in 1st amendment (right of association); 3rd (prohibition against quartering of soldiers); 4th (right of people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures); 5th (self-incriminating clause); 

vii. Would not allow police to search marital bedrooms for telltale signs of contraceptive use?  Repulsive to idea of privacy.
viii. Goldberg concurrence: 9th amendment states “enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people”—supported view that fundamental rights exist that are not expressly enumerated in the first right amendments.
ix. Harlan concurrence: 14th amendment does not merely incorporate the specific Bill of Rights guarantees, but stands on its own bottom to protect those basic values “implicit in the concept of ordered liberty.”  
a. Doesn't want to rest decision on and be limited by bill of rights; want to recognize rights not recognized there.

x. White’s means-ends test: would have upheld statute if it had been reasonably necessary for the effectuation of a legitimate and substantial state interest; over-broad here.

xi. Black dissent: only rights explicitly protected by Bill of Rights are protected by 14th.  
a. Because everything implicates right to privacy at some point, so need to limit it. 
ii. Carey v. Population Services 1977 [570]: extend Griswold to mean that “Constitution protects individual decisions in matters of childbearing from unjustified intrusion by the State.”  
iii. Whalen v. Roe 1977 [570]: whether state could record name and addresses of person prescribed drug by doctor, a drug which has a legal and illegal market; 
i. ( upheld: state protections against public disclosure of the data were sufficient to avoid a serious threat to individual interest and interest in independence in making decisions.  

iv. Family and Marital Relationships: 

i. Moore v. City of East Cleveland 1977 [571]: zoning ordinance which allowed only members of a single “family” to live together; defines family restrictively, preventing P from living with her two grandsons who were first cousins.
a. ( invalid under substantive due process grounds: right of family to live together is a liberty interest.
b. state impairment of that interest must be examined carefully; 

c. State advanced some legitimate interests (e.g., preventing overcrowding, traffic congestion, etc), these interests were only marginally advanced by the ordinance.  

d. Distinguished from Belle Terre 1974: where court upheld a zoning restriction which excluded most groups of unrelated people from living together.  
a. Court found not fundamental right for unrelated persons to live together.  

b. Here, family relations, as opposed to unrelated individuals, choosing to live together.  

e. Dissent: right of members of an extended family to live together was not fundamental—not related to speech, assembly, the press, or religion.
a. Therefore, a heightened scrutiny needed.  
b. Should not breathe more substantive content into due process clause.
f. Amar: court find a time-honored practice of allowing one to live with family; so a historical basis, tradition; we see a tradition that would include extended family arrangements.
7. Abortion:

i. Roe v. Wade 1973 [602]: TX statute banning abortions.
ii. ( invalid: woman’s right to privacy is a fundamental right under the 14th amendment; legislature has limited right to regulate abortions.

i. First trimester: state may not ban or even closely regulate abortions; mortality rate for mothers at this stage is lower than that for full-term pregnancies.  
ii. Second trimester: state may protect its interest in mother’s health, by regulating the abortion procedure in ways that are reasonably related to her health.
a. But state may only protect mother’s health, not the fetus’s life.

iii. Third trimester: now the fetus is viable, capacity for meaningful life outside the mother’s womb; the state has a compelling interest in protecting the fetus.  
iii. Rationale: Right of privacy was broad enough to encompass a woman’s decision whether or not to terminate her pregnancy.  

iv. Woman’s interest in deciding this issue is fundamental, which could only be outweighed by

i. compelling state interest in barring or restricting abortion

ii. state statute was narrowly drawn so that it fulfilled only that legitimate state interest.  

v. State may have two compelling interests: health of mother and viability of fetus.

i. Former only compelling after first trimester.  

ii. Fetus is not a person, based on historical grounds.

vi. Stewart concurrence: freedom of personal choice in matters of marriage and family life is one of the liberties protected by the due process clause of the 14th amendment.

vii. Douglas’s concurrence: TX’s near complete ban on abortion went beyond such state interest.
viii. White dissent: relative weights of mother versus fetus should be left to the people and to the political process.

ix. Rehnquist dissent: only a mere rationality test should be applied; at least some of the abortion statute could pass this test.
x. Amar comments: 

i. Roe criticized more than Griswold, but can latter survived if roe overruled?  roe's ct law is an outlier; 

ii. Lack of a constitutional basis: A lot of people who are pro-choice still have problem with Roe because it is not based on constitutional law: it doesn't link its analysis to tools and methods of constitutional law, no structural themes, history, or original intent.  Almost an indifference as to what part of constitution supports argument.
iii. If fetus were person, then no way person can terminate life of a person.  But this argument is weak: in self-defense you can take other person's life.  Integrity of wholeness of person: Constitution cannot ask father to give up kidney for daughter.
iv. Fetus not a person based on census clause: text presupposes people who are born.  Good idea to use Constitution as dictionary, but “person” is hard to define intertextually: changes meaning in different part of Constitution.

v. One theory underlying majority opinion is equality.  Men have option to have sex without worrying about pregnancy.  Part of Roe is about making woman liberally free.

vi. State's interest in this fetus changes over time: becomes compelling interest after post-viability.
vii. Another is bodily integrity: but telling a mother to carry a fetus for nine months that you don't want it is greater invitation of bodily integrity than say, two months.

8. Undue Burden Test: Weakening Roe
i. Planned Parenthood of SE Penn. v. Casey 1992 [613]: Penn statute placed a number of restrictions on abortion:
i. woman wait 24 hours after receiving certain information about abortion; married woman notify her husband of her intent to abort, etc.  

ii. Decision: 5-4 Roe to remain precedent; 7-2 to allow states to regulate more strictly than Roe and its progeny.  

i. Liberals: Stevens and Blackmun voted to reaffirm Roe completely.

ii. Conservatives: Rehnquist, White, Scalia, Thomas voted to overturn Roe completely.

iii. Swings: O’Connor, Kennedy, Souter: reaffirm central principle of Roe but allow for state regulation that did not unduly burden the woman’s freedom to choose.

iii. ( 

i. Reaffirms essential holding of Roe:
a. Recognition of the right of woman to choose to have an abortion before viability and to obtain it without undue interference from the state.

b. Confirmation of the State’s power to restrict abortions after fetal viability (exceptions given for health emergencies)

c. Recognition of the State’s legitimate interests from the outset of the pregnancy in protecting the health of the woman and the life of the fetus.

ii. Agreed with the constitutional analysis that gave rise to Roe: “Constitution places limits on a State’s right to interfere with a person’s most basic decisions about family and parenthood.” 

iii. “Her suffering is too intimate and personal for the State to insist, without more, upon its own vision of the woman’s role…” 

iv. Rejected Trimester approach: 
a. Not a necessary method of safeguarding a woman’s right to choose; undervalues the State’s interest in potential life.

v. Undue Burden standard: 

a. When state regulation imposes an undue burden on a woman’s ability to make decision whether to abort, then power of State reached into the heart of liberty protected by the due process clause.
b. Will be undue burden when it places a substantial obstacle in the path of woman seeking abortion of a non-viable fetus.

vi. Strict scrutiny rejected: implicitly rejected right to abortion as a fundamental right and that it needs strict scrutiny; did not subject Penn. statute to strict scrutiny.

vii. Applied undue burden test to statute: all but one restrictions upheld:
a. Informed consent: 24 hours before, doctor must inform woman of the nature of the procedure, health risks, etc.  ( OK.
b. Spousal notification: ( no good; undue burden
c. Parental consent: for woman under 18 ( OK.
iv. Stevens 

i. State has legitimate interest in protecting potential life, but not directly protected by Constitution; therefore, not as weighty an interest as that of the woman’s constitutional liberty interest in deciding whether to bear a child.
ii. Thus, 24 hour period ( unconstitutional; state could not force a woman to accept pro-life material; should not allow state to wear down the woman’s ability to exercise her constitutional right.
v. Blackmun:

i. any regulation of abortion be subject to strict scrutiny.

ii. all of the state’s restrictions are infirm.  

iii. Attacked Rehnquist’s view as too deferential; reliance on tradition as the only source of fundamental rights.

vi. Rehnquist dissent:

i. Right to terminate pregnancy should not have been declared to be fundamental, because this involved a termination of a life.
ii. Not a right rooted in the historical traditions of the American people.  
iii. It is, however, a form of liberty protected by the due process clause, but states can regulate it in ways rationally related to a legitimate state interest.

iv. Should not apply stare decisis: could well overrule it if times have changed and it is considered wrong.  Like Plessy.
vii. Scalia dissent:

i. Right to abortion not a liberty interest protected by the Constitution and tradition of American people said nothing about it.

ii. Fact that it is a person’s most basic decisions, etc. could be applied to homosexual sodomy, polygamy, incest, suicide—all proscribed because part of our constitutional tradition that they are proscribed.
iii. Reject stare decisis: decide case to show that we stand firm against public disapproval is frightening.  

iv. Joint opinion making value judgments, and that is left for the people to decide.  

viii. Amar’s critique:
i. Stare decisis: 

a. Fixing a mistake in old case? is this OK?  Under Marbury, courts can strike down laws; judicial review can invalidate legislative enactments; supremacy clause.

b. Reliance argument: we have relied on so long on Roe!  but you need constitutional basis for reliance idea!  
c. Correct errors of law when it is predicated on errors of fact:

a. Plessy: got it wrong because of fact, that's why overruled.

ii. Caving in: another reason why Roe should not overruled: if we overruled it, look like we are caving in to political pressure: but is this a legitimate reason to not overrule Roe?
ix. Stenberg v. Carhart 2000 [639]: NE statute criminalizes partial birth abortion unless procedure was necessary to save life of the mother; partially delivers the child, kill it, then complete delivery.
i. Held 5-4: unconstitutional: procedure should continue.
ii. Breyer majority opinion: 

a. Lack of a health exception (only life exception): sometimes D&X method may be safer than other methods.
b. Statute vague, so could be construed to prohibit more common D&E method.  

iii. Kennedy dissent: 

a. Forbidding procedure does not deprive woman of safe abortion—majority did not prove this.

b. No really a ban at all, because it allows physician’s judgment as to what method is safer; since this judgment is unreviewable, he can choose method.
c. Statutory language does not indicate that it could overreach into D&E procedure.

iv. O’Connor concurrence:
a. Clearly suggests that Court would uphold statute banning D&X procedure so long as there was an exception for situations where it would be safer and if language constructed carefully to exclude D&E procedure.  

9. Consensual Sexual Behavior
i. Bowers v. Hardwick 1986 [645]: P, avowed homosexual, challenges GA statute making it a crime to perform or submit to “any sexual act involving the sex organs of one person and the mouth and anus of another.”
ii. ( 5-4: upheld statute to forbid homosexual acts.
iii. Issue: whether Constitution confers a fundamental right upon homosexuals to engage in sodomy.

i. Precedent: cases dealing with right or privacy for matters of family, marriage, procreation did not bear any resemblance to the right of homosexuals to practice sodomy.

ii. Not fundamental: should only regard as such those that are “implicit in the concept of ordered liberty” or “deeply rooted in this Nation’s history and tradition.”  Not such finding, given that until 1961, all 50 states outlawed sodomy.

iii. P relied on Stanley (holding that person could not be convicted of possessing and reading obscene material in the privacy of his own home).
iv. Rejected Stanley argument: based on 1st amendment, not 14th.  Buying into this argument would leave open the door to acts like adultery, incest, and other sexual crimes committed in the home.
v. Reluctance to recognize new rights, especially when it has little or no cognizable roots in the constitution.  Court is vulnerable and comes nearest to illegitimacy when it makes its own constitutional law.  Should have great resistance expanding substantive reach of due process clause.  
iv. Blackmun dissent: 
i. GA violates two aspects of privacy rights:
a. Decisional: The right to be free of governmental interference in making certain private decisions.

b. Spatial: right of privacy of certain places without regard to the activities that go on there.

ii. What the majority has done is to refuse to recognize the “fundamental interest all individuals have in controlling the nature of their intimate associations with others.” 

iii. Special protection should be reserved for home.  Look at 4th amendment.  

v. Stevens dissent: 

i. Statute banned homo and heterosexual conduct, whether married or not.

ii. State has burden of showing why it is valid on all types of banned conduct and why selective enforcement against homosexuals alone.

iii. Married couples: their intimate relations not subject to State to decide; unconstitutional in light of Griswold’s right to marital privacy.
iv. Selective application: must be supported by a neutral and legitimate interest.  GA showed no such interest.

vi. Amar critique: 
i. Why no equal protection claim?  Because statute is neutral and because of way court framed it.

ii. no resemblance to earlier cases: homosexual sex is not about family, marriage, procreation. 
iii. History and tradition analysis doesn’t work for Blackmun: not what is protected but why protected; here, central to an individual's life.  
iv. But a lot of people are more taken by equality argument--based on same measure in differences between man and female between married and unmarried couples.  Try to get away from slippery slope problem.
v. Morality problem spills over to equal protection more by arguing that group is open to suspect status.  How do we know morality or reflexive animus?
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