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CIVIL PROCEDURE II
Vetter
I. Personal Jurisdiction (waivable)
· History p2
· Power to assert (Long-Arm Statute limited by Constitution) p3
· Domicile
· Consent p6
· Presence (evolves to min contacts) p3
· Minimum Contacts & Fairness p4
· General (continuous and systematic)
· Specific (action arises out of contacts)
· Number and Nature
· Forseeability p4
· Purposeful Availment p5
· Notice p5
· In rem (jdx rights related to a thing)
II. Venue (waivable if not raised at 1st appearance)  p7
· Selecting the proper court w/in the jdx
· Transfer
· Forum Non Conveniens
III. Subject Matter Jurisdiction (non-waivable) p8
· Federal Question: rights arise from Federal law  (Constitution or statute/regulation)

p8
· Diversity (π and ∆ are citizens (equate to domicile) of different states)



p8
· Jurisdictional amount ($75K)
· Supplemental Jurisdiction


p9
· Pendant: π adds non-indep SMJ claims
· Ancillary: ∆ counterclaims w/o indep SMJ
· § 1367: note the loopholes
· Well-pleaded complaint rule
· Removal




p10
IV. The Erie Question



p11
· Apply State or Federal law?

· Federal Question = federal substantive and FRCP apply
· Diversity = Erie = state sub; fed proc
· Twin aims: consistency and prevent forum shopping

· Substantive v. Procedural

· Outcome Determinative

· Compelling Federal Interest

	Concept/Doctrine
	Black Letter
	Policy
	Cases/Examples

	CHOOSING THE PROPER COURT: 

1) Subject Matter (non-waivable) = authority of court to adjudicate the type of suit

2) Territorial/Personal (waivable) = authority of court to require a certain person/thing to submit to binding adjudication

3) Venue (waivable) = fine-tuning rules about proper place to bring suit so that location is sensible to parties

4) Forum Non Conveniens = allows court to dismiss where it has valid in personam jdx but forum is grossly inconvenient

	TERRITORIAL/PERSONAL JURISDICTION

1. Presence OR

2. Long Arm; Minimum Contacts AND Fairness

3. Notice
	Stakes:  1) Convenience

              2) Bias—places outside ∆ at disadvantage

              3) Choice of law based on forum

              4) System tends to favor πs

	In personam: authority to bind parties personally; power to haul the person into court

In rem:

Property itself is subject of suit; rights of all the world, e.g. eminent domain, forfeiture of property, estate settlement
1) is there purposeful availament by ∆? (under either O’Connor or Brennan?)

2) is jdx reasonable?
	Quasi in rem I

claim is related to property

Quasi in rem II

claim not related; authority based on attachment (Harris v. Balk, overruled in Shaffer v. Heitner)

General Jdx: any dispute can be litigated due to systemic and continuous nature of party’s contacts w/ the state (dispute-blind); not based on activity w/in jdx.  ∆ must have very extensive contacts w/ state outside the claim (limits unclear). Perkins v. Benguet Consolidated Mining.
Specific Jdx: cause of action to be litigated must be related to the contacts w/ the forum (dispute-specific); based on activities w/in the jdx

	Traditional means of jdx:

a) ∆ is present in the state

b) ∆ has domicile in state

c) ∆ has consented to jdx through appearance; need more than notification by publication

d) ∆ has property in the state and attached at outset of the lawsuit

DP requires personal service & oppty to defend self in personal actions.

FFC only extends to judgments where the entering court had proper jdx

Exceptions for status (marriage/divorce) and corp. partnership 

A. Does a statute confer jdx?  

B. Is the statute constitutional? (DP requires notice & min contacts)
     1) is there general jdx? 

     2) is there specific jdx?


a) minimum contacts 


b) is the exercise of specific jdx fair/reasonable? 

     3) consent

     4) personal service



	Historical Territorial or Personal Jdx
*Physical Power
	*Focuses on state boundaries: state has jdx power over anyone it can tag or over property in the state

*Exercising jdx that would violate FFC also violates DP and vice-versa.


	Pennoyer v. Neff: OR court entered judgment against ∆ w/o notice = not entitled to FFC.  For in personam, ∆ must be served while actually present (later disavowed); Neff never served = judgmt invalid. DP requires ∆ = oppty to be heard. How to Use: Constitutional test for DP and FFC is the same.  
Harris v. Balk: Debt follows the debtor; π can bring suit even if not related to ∆’s contacts with the state by attaching property equating w/ constructive notice; jdgmt limited to value of property (overruled by Shaffer); inconsistent w/ P v. N b/c Balk given notice outside MD but obligated to respond there.  But Shaffer is made shaky by Burnham.

	Presence

*Min con applicable to every exercise of jdx; physical presence = min con for DP.

*Presence of property is NOT merely enough for quasi in rem.

*Vetter does not think this is a helpful idea.
	*If you’re present in the state, the state has jdx: “tag” based on even transitory physical presence (but not fraud)
*Minimum contacts analysis substitutes if there is no presence.
*Property no longer sufficient to get jdx (attachment/quasi in rem 2 abolished); min con must also exist to make jdx fair.
*Corporations are present/citizens of state of incorporation and state of principal place of business.  Presence replaces corp’s implied consent through an agent.
	I. Property = quasi in rem 2 abolished w/o min contacts.
II. Persons = 

Domicile = state of citizenship = presence (but not residence). Pennoyer reaches up that presence is enough w/o minimum contacts

*Arkansas case of ∆ served in airplane = enough for jdx.
	Shaffer v. Heitner: Milestone: property in-state no longer enough for jdx. Shareholder lawsuit in DE attaches officer/director’s property (stocks) for jdx. Held: Shoe minimum contacts analysis governs = no jdx.
Burnham v. Superior Court: π “tagged” ∆ w/ divorce papers while he visited CA on business.  No need for Shoe analysis b/c presence is enough for jdx.

	Long-Arm Statute:
1) Does the statute confer jdx?
2) Is jdx compatible w/ DP?

*Reach across state lines to subject to jdx.

*Grants exercise of authority.

*FRCP 4

*Service of process
*Nation-wide = antitrust, sec, bankruptcy


	States:

1) Maximum-extent (e.g., CA) = to outer bounds of Const., permits exercise of jdx on any basis not prohibited by Const.; must only meet DP reqs

2) Short statutes (e.g., NY) = includes specific grounds for exercise of jdx

3) If married couple and one abandons, remaining spouse can get jdx over abandoning spouse for divorce/separation

Federal:

*FRCP 4(k): Fed ct has same jdx as state where court sits + any federal LA statutes = bounded by state’s law and Const.
1993 change: (FRCP 4(k)(2)):

for foreign ∆s, federal jdx =

1) aggregate contacts w/ US

2) federal law claim

3) waive if no state can exercise jdx
	*Need for statutory authorization for exercise of personal jdx: may be state or federal law.

*Defined by outer boundary of Constitutional power

*Do NOT assume that a short statute stays within the bounds of the Constitution!

*Co-existing fed and state long arms = prevents prejudice; protects state sovereignty

*for foreign ∆s, likely violates Enabling Act; exercise w/ caution to avoid foreign relations problems.

*No nationwide service of process!  Based on state court where Fed court sits.
	Bensusan Restaurant v. King (1997): Jazz club in MS and jazz club in NY w/ same name; NY sues MS under NY long-arm.  Held: Statute did not confer jdx b/c no tort occurred in NY.
Omni Capital v. Wolff (1987): A Fed court cannot exercise personal jdx based on aggregating ∆’s contacts w/ the US rather than contacts w/ state where Fed court sits (changed in 1993). No specific legis authority for exercise of jdx = never get to minimum contacts analysis.  No common law service of process rule.
Internet cases: troubling that by putting up a website you’d be open to jdx anywhere; website accessible everywhere.  Zippo Test based on how interactive the site is.

	20th Century: Minimum Contacts and Fairness
*do business in-state

*act done in state

*causing effect in-state

*ownership/possesion

or use of thing in state

*other relationships that may  make jdx reasonable

Concentrate on individual fact pattern and totality of the circumstances!
General?

Specific?
	Only ∆ must have minimum contacts.
Shoe: seems to treat contacts and fairness as simultaneous; if there’s min con it’s fair. DP requires that in order to subject ∆ to personal judgment not based on presence, ∆ must have min. contacts so that maintenance of the suit does not offend traditional notions of fair play and substantial justice.
BK: clearly separate questions, so not consistent with Shoe.  BK says necessary to have both min con and the overall jdx must be fair.

Look to and balance:

1) quantity and nature of ∆’s contacts w/ the forum

a. systematic & continuous (general!)

b. cause arises from in-state activity (specific!)

c. purposeful availment

2) connection w/ the cause of action

3) interest of the forum in protecting its citizens
4) location of witnesses and evidence

5) fairness, efficiency, convenience to π


	*Order of anlaysis does not make a difference. 

*Indiv have less legal sophistication; less anticipation of being haled into court
4 Fairness Factors
a. Burden to ∆ of defending in distant state v. π’s interest in convenient relief

b. Judicial system’s interest in obtaining efficient resolution

c. Furthering state’s social policies/state’s interest
d. π’s interest in fair and effective relief

What are some min contacts?

*can come from a single isolated incident (McGee)

*continuous interactions 

*offices and employees

*solicitation of sales

*mail order to state or to state where accident occurs (creates same risk)
All balanced w/ fairness!  Hard to imagine fairness w/o minimum contacts.
	International Shoe v. Washington (1945): ∆ has no ee’s in WA but commissioned salespeople; tries to stay out of WA. Issue: UE comp for the salespeople in WA. Held: ∆’s actions were systematic, continuous, substantial and claims arose out of activities = WA courts can assert jdx. Notice satisfied when π gave actual notice to salespeople and mailed notice to ∆ out-of-state.
McGee v. International Life Insurance (1957): ∆ has only one K in CA; sufficient for jdx in CA that the suit was based on that one contact b/c had substantial connection to CA.
Hanson v. Denckla (?): DE trustee sends $ to mom in FL; FL does not have jdx b/c trust set up in PA (also court hates the πs).
Kulko v. Superior Court (1978): NY residents marry; wife gets divorce in Haiti and moves to CA; daughter follows and wife sues for more child support. Held: not enough min. contacts for CA to have jdx over ∆.  Letting daughter move to CA is not enough. 
Burger King v. Rudzewicz: jdx based on ∆’s business contacts w/ FL; purposeful avail.
Helicopteros v. Hall (1984): claim did not arise out of ∆’s contacts (corp visits TX for K negot, checks cashed in TX), and not enough contacts to satisfy general jdx. “claim growing out of K” v. “grows out of or is related to” ( Dissent: 2nd would have worked for specific min contacts jdx.

	Foreseeability
Would the ∆ expect to be haled into the state’s courts?
	∆’s conduct and connection with the forum should be such that he could reasonably anticipate being haled to court:
a) seek business in forum state

b) knows benefits by product going to forum state

c) on-going business relationship

d) advertised in the forum state
	*Foreseeability of automobiles moving across country is not enough to subject ∆s to jdx.
What does VW require?
1) jdx if ∆ places product in stream of commerce w/ knowledge that it will reach the forum state? (broad)

2) a more purposive action directed at the state? (narrow)
	World-Wide Volkswagen v. Woodson: π (NY) sues ∆  in OK after car accident in OK.  National ∆s don’t contest jdx but the NY-only ∆s do. Held: no min contacts = no jdx.  Just b/c cars are mobile cannot foresee where πs would drive.
Gray v. American Radiator: ∆s expected product would enter IL stream of commerce = jdx upheld.  Distinguished from WWVW.

	Effects Test
	State can exercise jdx over indiv whose actions cause effects in the forum states unless jdx would be unreasonable
	*Bullet-over-state line example
*Used for libel cases
	Kulko: jdx unreasonable b/c action arises from domestic relations, not interstate commerce or an injury in CA
Keeton v. Hustler (1984): π brings suit in NH b/c favorable SofL; min contacts established b/c ∆ sold magazines (effect!) there.  π did not need min contacts herself.
Calder v. Jones (1984): CA celeb libeled by reporter in FL who did all research in FL = CA has jdx b/c libel aimed at CA resident and caused effects in CA.

	Purposeful Availment
*∆ knows or reasonably anticipates that his activities could give rise to a cause of action in the forum

*Being in a state (presence) naturally avails ∆ of state’s benefits. 
	1) Privilege of conducting activities in the forum state = invoke benefits and protections of the forum state’s laws

a. Must be deliberate actions by ∆.
2) Fair play and substantial justice in context of 4 factors above

BK applies a 2-part analysis: 

1) are there minimum contacts?

2) if there are, are fairness and substantial justice satisfied?

a. substantial fairness considerations can reduce necessary minimal contacts

equals out to a mutually influential analysis.
	Federalism and VW: disavowed importance of federalism in Ins. Co. Ireland.  Now strictly a matter of DP/indiv rights. 

*If ∆ purposefully engages in activities in the state/enjoys benefits and protections of laws of state = state should be allowed to enforce obligations ∆ incurs there.

Asahi: O’Connor adopts the narrower interpretation of VW; Brennan adopts the broader, but all agree it’s not fair.

	Burger King (1985): ∆s buy BK franchise in MI; ∆s stop paying to FL.  BK sues in its home state of FL under LongArm. Held: jdx established thru ∆’s min contacts: attended training in FL, signed K there emphasizing FL management/control, K = FL law applied, ∆ voluntarily entered LT relat w/ BK in FL.
World-Wide VW: NY ∆s had taken no actions to avail themselves of OK benefits.
Asahi Metal v. Superior Court: Asahi (Japan) makes valves; ships to Taiwan co.; Co. sells tires in CA; CA resident injured, sues Taiwanese co., seeks to implead Asahi.  4 justices = Placing a product into stream of commerce, even knowing it would end up in CA, is not enough for min con and also not fair. Brennan agrees that need min cont and fairness; thinks there are min con but agrees on outcome b/c not fair.

	Notice
*DP = must use best practical means available.
	*Reasonable method must be used to notify the ∆ of a pending lawsuit.
*Personal delivery always satisfies DP.

*Applies to personal and in rem.
	*If π’s agent fails to notify ∆, no jdx b/c it’s π’s fault.
*Personal notice very important in P v. N. days, but decreased.
	Mullane v. Central Hanover Bank: action against large # of trust beneficiaries; no need for personal service to all b/c many unknown. BUT for those ∆s whose addresses were known/reasonably ascertiained, ordinary mail required.  For others, publication was okay.

	Consent
(personal jdx is very easy to waive)
*Express

*Implied

*Voluntary Appearance


	Shutts: extreme case; no standards exist for SCOTUS to determine which state has paramount interest.  If a state does have an interest it can apply its law even if another state has an interest.  Here, KS had little/no interest.
*Class action πs do not need to have minimum contacts w/ forum state.  The πs are not as heavily burdened as the ∆ and so entitled to less DP.  As long as πs receive notice, oppty to be heard, oppty to opt-out, and adequate representation.


	*Can make special appearance to contest jdx rather than risking default judgment.
*From Shute:

a. nature of the K

b. degree/context of negotiation (freely-bargained?)

c. sophistication of parties

d. neutrality of the forum
	Hess v. Pawloski (1927—historical): car accident involving PA resident in MA.  MA law asserted jdx over out-of-state drivers; designated agent for service.  Personal jdx asserted in MA by implied consent for non-resident driver. Held: jdx based on implied consent valid b/c state interest in road safety.  Subtracts from Pennoyer the idea that process cannot run outside the state: modern = it must
Carnival Cruise v. Shute (1991): consent from forum-selection clause in ticket (K). Customers receive fine-print after buying ticket. Held: bound by forum-selection b/c a matter of business efficiency.
Phillips Petroleum v. Shutts: ∆ paid royalties but not interest; πs bring class aciton in KS for interest.  Few leases/πs in KS, but KS law very favorable. Held: jdx avail b/c absent members can opt-out. BUT may not be able to use KS law:  if law in OK and KS had been the same, wouldn’t make any difference which law applied.

	Objections

Default Judgment?

Special Appearance?
	*Default judgment if refuse to appear b/c defense is that court lacks jdx.  Risky b/c then cannot appeal on merits, only jdx.
*Court always has jdx to determine jdx
	
	Insurance Co. of Ireland v. Compagnie Int’l des Bauxites de Guinee: if ∆ does not comply w/ jdx-related discovery, court can impose jdx as sanction for Rule 11.


	VENUE (waivable if not raised at first appearance)
*What is the proper judicial district in which to bring the action?  Based on convenience, can be conferred by agreement.

	Federal Courts in general

(3) is the fallback.
	§ 1391:

a) Action founded on Diversity

1) all ∆s from same state, any district where any of the ∆s resides 

2) DC where substantial part of the events giving rise to the claim occurred 

3) any district w/ personal jdx over any one ∆ if no other DC available

b) Action Not founded solely on Diversity (Fed ? and Fed ?/Diversity)
1) DC where any ∆ resides if all ∆s reside in same State

2) DC where substantial part of actions giving rise to the claim occurred

3) DC where any ∆ found if no DC otherwise available

d) Alien: may be sued in any district
	Residence: Possible for a domiciliary of one state to reside for venue purposes in another state. V/Residence is based on convenience. 

Corp: ∆s reside in any DC where the corp is subject to personal jdx. (§ 1391(c))
Unincorp: resides where it does business.

Local Actions: must be brought in the district where the property that is the subject matter is located.
 

	Changing venue 
*New court must follow the choice of law rules in the original court.

*Motion to transfer maintains law from transferor state.

*Cannot transfer from state court to state court.
	§ 1404: Right Venue: For convenience of parties and witnesses, DC may transfer action to any other DC where might have been brought. *Carries w/ it the original DC’s choice of law (looks like forum-shopping…)
§ 1406: Wrong venue: DC shall dismiss or transfer to DC where it could have been brought. Transfer more appropriate than dismissal except for extraordinary circums
Transferee choice of law never applies. Can transfer even if didn’t have personal jdx to begin with.
§ 1407: For mass torts/K claims = consolidate into single DC
§ 1631: Transfer if SMJ missing.
	*Policy goal: V may be correct, but parties/witnesses would be greatly inconvenienced by trial in that V.  Balance convenience of alt forums w/ discretion.

*Big Question: if the 1st fed forum is so bad that if the suit were brought in state ct it would be dismissed FNC, upon transfer does 1st forum’s choice of law still apply? 1404 is a statute, so should trump state procedural law
*§ 1404 should turn on convenience and justice: is the transferee forum substantially better? 
	Van Dusen v. Barrack: π sues ∆ in PA DC; upon § 1404 convenience transfer to MA, MA DC must apply PA law, which might differ.
Ferens v. John Deere: PA π sues in MS (gen jdx) b/c PA S of L has run out; then π wants to transfer to PA (more convenient) and keep the MS S of L. Held: MS S of L will apply to PA tort law; distinguishes procedural SofL from substantive PA law for merits. 
Goldlawr (1962): Under § 1406, a court can transfer even if it doesn’t have personal jdx over ∆.
Dublin: (5th Circuit) Allowed transfer when venue was good but personal jdx missing.

	Forum non conveniens p469
*Allows a DC to dismiss a suit b/c forum is so inconvenient.
	*Never FNC if π is American.

*FNC more drastic.  Look to apply if π is not a resident of the forum.

*But, states cannot discriminate against citizens of different states.

*For FNC, jdx is always proper.
	1) convenience of parties

2) access to proof/witnesses

3) burden on court system

4) availability of process to compel witness attendance

5) administrative issues

6) adequacy of remedy in alternate forum (minor: look to Piper, but FNC not approp if alt forum would provide no 
remedy at all)


	Piper Aircraft v. Reyno (1981): Plane crash in Scotland; plane manuf in PA. PA law provided remedy, but all πs, evidence are in Scotland. Held: court cannot refuse to dismiss for FNC just b/c alternate forum (Scotland) provides πs with less favorable remedies.

	SUBJECT MATTER JURISDICTION

	Intro
*Non-waivable: deals w/ structure and federalism itself.  Means that could waste time or lose SofL.
	*Article III § 2: “all cases in l&e arising under Const, laws, or treaties of the U.S.” = broad Const auth for fed? Cases
*Article III satisfied by minimal diversity, but after Strawbridge (1806), SCOTUS requires complete diversity.

	*concurrent: state and fed cts have SMJ
*exclusive: must be either state or fed ct.

*SMJ for supp claims = common nucleus of operative fact test from Gibbs.
	Osborn v. Bank of United States: Fed ? jdx met b/c Bank was created under a Fed charter and a ? of fed law might arise. “ingredient”
American Red Cross: fact of Fed incorporation sufficient for fed ? jdx.

Smith v. Kansas City Title & Trust: (1921) centrality of Fed issue to state law ? = Fed SMJ. Fed issue determined relief.

American Well Works: If Fed law creates cause of action, Fed cts have jdx.  But sometimes non-Fed law creates Fed SMJ.

	Federal Question

*No req’d amt in controversy.

1) Article 3?

2) Statute?

§ 1331
	*suits b/w states, bankruptcy, United States as a party, anti-trust = exclu Fed.
§ 1331: π alleges a right or interest substantially founded on fed law: fed CL, Const, fed statute, treaty, admin regs

*Fed ? must appear in the complaint: “well-pleaded complaint” rule suit arises under Const only when the π’s statement of his own cause is based upon the Const.
*May be better to change to wait to see ∆’s answer to determine if case should be in Fed or State court. 
	*π is master of the complaint. ∆’s answer is irrelevant

*Pendent party: if π asserts fed ? against ∆, can assert non-fed claim against co-citizen if transactionally related. 

*π cannot just anticipate a defense based on fed law.
*For Decl judgment: what complaint would the π have filed? Invert.
*Counterclaims based on fed law are not Fed ? jdx.
	L&N RR v. Mottley (1908): M sued for RR to perform under K; claimed that RR not performing b/c of a fed statute. Held: no fed ? jdx b/c merely anticipated RR’s ∆. Makes standard the “well-pleaded complaint” rule.
Merrell Dow v. Thompson (1986): πs claim in state ct that drug caused birth defects and violated fed drug standards. ∆ seeks removal. Held: FDA did not guarantee private right of action, so πs have not pleaded a Fed ?.  No removal.  A state law incorporating a federal standard does not grant Fed jdx.
*Policy concern for Fed case-load if court had found SMJ.

	Diversity

1) complete

2) date of lawsuit

3) corporation: state incorporated and HQ

*Jdx amount > $75K

1) class actions?

2) aggregation?

§ 1332

§ 1335
	§ 1332:  
*amount in controversy must exceed (not equal) $75K pleaded in g-f.  
*π can aggregate claims against ∆ or against several ∆s if jointly liable = $75

*Multiple πs (like class actions) must each allege the min amt (but look to Free and § 1367 to overrule) unless
*Several πs can aggregate if seeking to enforce a common, undivided interest.
§ 1335: (interpleader)

*statutory Fed jdx for interpleader if 2+ adverse claimants are diverse.

*perm alien is citizen of domicile

*corp is citizen of incorp and HQ

*Unincorp assoc a citizen of all states where it has members, e.g. clubs, unions
*Class actions: relevant citizenship is the named members (πs or ∆s).

*US citizen domiciled abroad has no state citizenship = no diversity jdx! 


	*Const does not require complete diversity; that comes from statutes.

*Goal: protect out-of-state party from local bias

*Jdx amount determined from π’s viewpoint: g-f req’d; actual recovery is irrelevant.

*For injunction, speculate ona  value.
Domicile: intent to remain indefinitely;  maintained until you have a new place you intend to remain indefinitely
Residence: where you’re living at present (VENUE)
Citizenship: for fed diversity purposes, domicile = citizen
	Mas v. Perry: Peeping Tom landlord; W has domicile in MS but resides in LA; H is French citizen living in LA; LL is LA.  Held: W has not given up MS domiciliary so remains an MS citizen even though doesn’t intend to return to MS.  Diversity exists.
Elizabeth Taylor: Taylor living abroad has no state citizenship b/c she is a domiciliary of a foreign country.
UMW v. Gibbs: unincorp association = no diversity jdx b/c members are in all states. (No problem—it was Fed ? jdx anyway).
Ben-Hur v. Cauble (1921): look only to named πs for class action diversity.
Zahn v. International Paper (1973): named and unnamed members of a class must all satisfy the jdx amount.  Probably overruled  by Free and § 1367.
*Odd Result: if look at Ben-Hur w/ Free, could get a diversity class action w/ one diverse π who meets jdx amount; all others come in through supplemental jdx.

	Supplemental
*Run through § 1367

a) broad supp for ?
b) limited for diversity
c) discretion
*§1367 intended to overrule Finley: was it also to overrule Zahn? See Free.
First Question:

Is there an independent basis for jdx?

If there is, no need to think about supplemental!
	§ 1367: pendent claims AND parties
a) gives courts discretion to hear claims if they arise from same transaction as an underlying case that does properly reach Fed jdx. (Article III says case, not claim)

b) if fed jdx based on diversity, NO supp jdx for claims by πs against parties joined in Rule 14 (3rd party), 19 (joinder), 20 (permissive joinder), or 24 (intervention). (note that Rule 23 not listed)
c) DC can exercise discretion; decline supp if: 1) novel/complex issue of State law; 2) state claim predominates fed claim; 3) DC has dismissed all the orig jdx claims; 4) other compelling reasons.
1) Const power to hear a supp claim exists if there already is a proper claim w/in Fed jdx and the related claim stems from same nucleus of operative facts.

2) Statutory power under § 1367?

3) Discretion: § 1367(c)

	*broad joinder under FRCP, but still need SMJ over claims.
Pendant: π establishes Federal question; then can add add’l causes of action arising from same transaction or occurrence

Ancillary: π sues ∆ on Fed SMJ; ∆ can counterclaim on non-Fed SMJ claims or raise claims against a 3rd party IF arise from same transaction/occurrence. BUT for π to claim against the 3rd party there must be diversity.

Set-off: would make sense to allow ∆ to counterclaim, even if unrelated, but not clear that Gibbs allows.  Authority split.
Exceptions under 1367(b):
*doesn’t bar claims where multiple πs join under Rule 20

*doesn’t bar claims by ∆ against non-diverse 3rd party ∆

*does bar compulsory cross-claim by π against 3rd party ∆ brought in by ∆

*seems to ignore cases where π placed in defensive pose.
	UMW v. Gibbs: π had state and fed claims against ∆; gives DC discretion to exercise supp jdx over state claim b/c derived from “common nucleus of operative fact” and π “would ordinarily be expected to try them all in one judicial proceeding.” § 1367(a)

Owen Equipment v. Kroger: K (IA) sues OPPD (NE); OPPD impleads Owen; K adds claim against Owen; turns out Owen is IA too so not diverse. Held: no jdx b/c not complete diversity; K could not have sued Owen in original complaint. 
Finley v. United States (?): π sued the US under FTCA; sought to join state law claims against non-diverse ∆s from same common fact nucleus. Held: No jdx for the state law claims; π must sue twice. Explicitly responded to by § 1367, today would work.
Free v. Abbott Laboratories (5th Circuit; one side of a split! 1995): with Zahn likely overruled, probable that Fed cts can exercise supp jdx over members of class who did not meet amt in controversy.  Gives broad leeway to lawyers of πs for class actions!
Leonhardt: 10th circuit reaches opposite result as Free.  Looks to legislative history that Congress didn’t intend to overrule Zahn.  Not clear b/c 1367(a) applies when ct has orig jdx, but if π doesn’t meet amt, ct doesn’t have original jdx.

	Removal

*permitted only to ∆s

*DC must have had original jdx = π must have been able to bring suit in Fed ct

*π can defeat diversity removal if amt in controversy < $75K.
	§ 1441: 

a) ∆ may remove to DC any action brought in state court where DC has original jdx (diversity or Fed ?)
b) if a Fed ? claim, removable w/o regard to citizenship.  If diversity, remove only if no ∆ lives in state where action is brought AND the π can meet amt-in-controversy.

§ 1446: procedure = all ∆s must agree 
*applies to cases, not claims.  If ∆ can remove to fed ct on one claim, whole suit gets removed.
	*∆ can transfer from state to federal unless ∆ is resident of state where π brought suit = already little chance of bias

*∆ cannot remove based on federal defense; well-pleaded complaint rule applies.
*∆ can only remove to the DC for the state where π filed.

*cannot expand scope of Fed SMJ
*No reverse removal: π picks fed = fed.
	Caterpillar v. Williams: πs sue in state ct on indiv employment Ks; ∆ seeks to remove based on § 303 of LMRA.  But πs did not plead under LMRA, so no Fed ? jdx.  ∆ cannot remove based on anticipated Fed defense.
*Preemption doctrine: If Fed authority so preempts any state authority, correct to remove, e.g. for CBA interpretation or ERISA.  π cannot engage in “artful pleading.”
*Non-removable: FELA, Workers’ Comp



	THE ERIE PROBLEM

Applies for DIVERSITY jdx.

For when court has judicial power to hear a case but no legislative power to create the governing law

	Intro/Historical Background
	Rules of Decision Act (1789): laws of the states, except for Fed Const, statutes, or treaties, are the laws for Fed courts.

Swift misinterprets: does not include states’ decisional law as law of the states.
	Three categories of Law
1) State (local)

2) Federal = Const, statutes

3) “General” = attempt at uniform system of laws, e.g. for commerce
	Swift v. Tyson (1842): interprets RDA to mean that Fed cts should follow “general law” rather than state’s law where there was a difference. (right answer for its time period)

Problems: Divergence in interests, changing conditions = Swift no longer valid.

	Erie v. Tompkins

*Goal for DC is to determine what decision the highest court of the state would reach.


	*Fed ct exercising diversity jdx must apply the substantive law of the state where it sits

*Fed ct exercising diversity jdx must apply fed procedural law.

*Result in lawsuit should not depend on which court hears the action.

*Equal Protection concerns: if barred from recovery in state court = bar in DC too.
*Discourage Forum-Shopping
	1. No such thing as “general” fed CL: Cong does not have power to declare subst law for state, so neither can fed cts.

2. Swift system didn’t work

3. Beyond the Constitutional power of the courts to create general CL.
	(1938): PA man walking by RR, hit by train. PA = trespasser, cannot recover. Fed = licensee, can recover. Held: Fed ct cannot ignore PA law = Swift overruled. Policy: Idea that the courts under Swift had been making laws that Congress itself could not have; reaches beyond Constitutional authority.

	Substance v. Procedure Distinction

Twin Evils of Erie:

1) avoid discrimination against in-state litigants (don’t want to allow diverse π to sue in DC if couldn’t sue in state court)
2) avoid forum-shopping

Procedural Aims:

1) keep down caseload

2) improve evidence on which the case is decided
	Outcome-Determinative Test: if a state rule determines the outcome of litigation, it must be applied.
*State law applies if there is no fed statute or rule.

*Fed rule will not apply if it would toll a state S of L.

*If no Fed rule, go to York and Byrd.

*If there is an important federal countervailing interest, federal procedure governs even if it affects the outcome.

Rules Enabling Act: gives SCOTUS power to prescribe rules of procedure.  2072(b): Rules cannot “abridge, enlarge, or modify” substantive rights.

*Look for the body that confers the right.

Statute of Limitations: generally adopt from state courts.  If Congress passed SOL for diversity cases = might be const under necessary and proper clause.  Procedural b/c pursues procedural aims. If SCOTUS promulgated SOL, would be unconst b/c under 2072(b) would abridge a substantive right (Guaranty says SOL = subst). 
Bottom Line: SOL cannot come from FRCP or decisional law.
	1. Constitution

2. Federal Statute (supremacy)
3. FRCP: controls over inconsistent state rules IF

a. valid under REA and Const

b. applicable to case

4. Federal decisional law:
a. implicate twin aims?

b. Yes = go w/ state unless
c. essential chara of Federal policy, e.g. judge v. jury
*Federalism Concerns: prevent diverse parties from gaining unfair adv by choosing fed forum; further policies of uniformity/state autonomy.

*FNC: comes from decisional law, so state law applies unless FNC found under Byrd to be a countervailing fed interest.
	Cities Service Oil v. Dunlap (1939): Burden of proof doesn’t come from FRCP; a subst right = apply state law on burden of proof.

Palmer v. Hoffman: ∆ pleaded contributory negligence; DC said that ∆ had burden of proof although state rule said π had burden of proving absence.  SCOTUS says that Rule 8 is about pleading, not burden of proof, so π has burden.  Courts interpret FRCP narrowly so as to avoid conflict w/ state laws.
Guaranty Trust v. York (1945): State SofL would bar π’s claim; Held: State SofL must apply b/c outcome-deter test = if state law determines outcome, apply it. SOL = subst.
Byrd v. Blue Ridge Electric Coop (1958): π injured on job; wants to bring tort claim rather than just WC. Factual issue if π is EE or Sub-K. Fed: jury; State: judge. Held: π gets jury. If compelling fed policy opposite from state law, fed law applies, e.g. right to jury trial.
Hanna v. Plumer (1965): Should service follow state or Fed practice?  State practice = no suit b/c SofL runs; Fed practice = case valid. Held: Fed proc statutes and valid FRCP apply over competing state laws.
Gasperini v. Center for Humanities (1996): ∆ loses π’s photographs; is jury award too high? DC judge denies ∆ NT motion; state std for review conflicts w/ fed. Held: Ct of App should not apply state std but the DC should.

	Federal Common Law
	
	Suits b/w the states: governed by Federal CL
	Clearfield Trust v. United States: forged check determinative issue; SCOTUS decides important that there be a uniform rule govenring obligations to the US Treasury.


Hierarchy:
If we’re in federal court in diversity or claim where state law governs, then if the 

1) federal constitution applies, then the state law is wiped out b/c of supremacy clause.  

2) If there’s a choice b/w federal and state law, and the federal law in quesiton is a constitutioanl statute, the valid federal statue governs b/c of supremacy clause.  

3) If frcp, and it is procedural—w/in authority to promulgate—valid as against competing state law unless abridges a substantive right (rules enabling act)

4) decisional law v. state law: Rules of Decision says state law applies unless Gasperini says there’s a countervailing state interest (and that’s what’s left of Byrd)
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