CIVIL PROCEDURE I
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· Right to be heard

· Right to cross-examine

· Right to an attorney

· Statute of Limitations
PLEADING Defining the Issues
Pleading the Elements of a Claim

Burden of Pleading

Responding to the Complaint

Amending the Pleadings

Ethical Limitations on Pleading

DISCOVERY Piercing the Pleadings
Essential Elements

· Required Disclosure
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· Depositions

· Requests for Admission
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· Expert Information
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· Relevance

· Privacy
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Discovery Abuse

· Sanctions/Ethics
PRECLUSION
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JOINDER
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· Intervention

· Class Action
SELECTING AND REGULATING TRIER OF FACT

Right to Jury Trial

· Historical Test

· Complexity

Jury Selection
· Jury Pool

· Challenges for Cause

· Peremptory Challenges

JUDICIAL CONTROL OF OUTCOME 
· Summary Judgment

· Motion for Judgment as a Matter of Law
· Motion for a New Trial
CIVIL PROCEDURE I
	Concept/Doctrine
	Federal Rules
	Policy
	Cases / Examples

	DUE PROCESS


	More at stake = require more DP
	Notice, Accuracy, Specificity; Effecitve and cost-efficient
	Fair and Neutral

	Right to be Heard
	· Provisional remedy at beginning of lawsuit to protect the status quo, e.g. injunction for proprietary info
· Allows court to make a quicker decision but does not consider all the evidence—may sacrifice DP
· Dangers of ex parte hearing: violate accuracy and fairness, personal bias, systemic bias, presumption of innocence
	Ex parte does not violate DP IF:

1. government or public interest

2. requires immediacy

3. some judicial control is evident

Look at:
· Quality of proof required for remedy (sworn?)

· Quality of decisionmaker (judge? Clerk?)

· Triggers (bond? Hearing?)
	Fuentes v. Shevin: Taking of property w/o a hearing violates DP b/c didn’t serve pulic interest, no immediacy, no judicial control

Mitchell: DP not violated b/c had sworn proof on personal knowledge; decisionmaker was qualified; bond; automatic hearing

	Right to Cross-Examine
	· Get more process if greater matters at stake (criminal v. civil; welfare benefits v. parking ticket)
· Process not violated if don’t have much DP for an infraction that carries no social stigma
· Evidentiary examination determined through CBA: (accuracy v. efficiency)
· Cost of having police officer attend hearing outweighed by low stakes
· Bias low b/c hearing officer not getting paid w/ fines; no quotas
	Van Harken: The less at stake; the less DP ∆ is owed.  DP not violated b/c CBA satisfied

	Right to an Attorney
	· Personal liberty at stake? Yes = presumption that entitled to an attorney
· Mathews criteria if not personal liberty at stake:  (case by case adjudication)
· Individual interests—not physical, but parent-child relationship is very important
· State interests—protect child’s welfare; accuracy v. costs of attorney
· Risk of error—constrain quality of hearing by cost
Policy:  Adversarial system best served if both sides well-represented; court fears slippery slope 
	Lassiter: Parent not entitled to counsel at termination hearing if risk of error is low—case not complex and evidence strong enough that counsel would not have helped

	Statute of Limitations
	· Statute typically begins to accrue at time of injury; injury AND know who is responsible
· Statute is tolled if a party is unavailable or if π cannot sue b/c disabled, minor or if ∆ misconduct
· Also toll until professional relationship (doctor, lawyer) ends
· Don’t want π to bring stale claims:  memories fade, evidence is destroyed, allow ∆ to move on with life
Policy: Court cannot ‘box-in’ claims like Kubrick’s, so forbids them all
	Kubrick: Accrual beings when injury manifests and know who is responsible; cannot wait for notice of negligence; places burden on victim to find out if injury is due to neg.

	PLEADING

Defining the Issues

	Rule 7 Pleadings Allowed; Form of Motions
a) Pleadings.  There shall be a complaint and an answer, a reply to a counterclaim, an answer to a cross-claim, a 3rd party complaint and an answer if a 3rd party is served.  No other pldg shall be allowed, unless ct orders a reply to an answer.  

b) Motions and Other Papers.  1) Application to the ct for an order shall be by motion in writing, unless made during a hrg or trial, and shall  state with particularity the grounds therefor, and shall set forth the relief or order sought

c) Demurers, pleas, and exceptions for insufficiency of a pleading are abolished

Federal Form 9 [Re: Rules 8A & 9] - Example of a complaint for negligence—requires some specification of where, when, how
	History 

Federal Rules of Civ Pro:

1. Fed rules merged law and equity, so cases could all be brought under the same complaint

2. Required “short and plain statement of claim”

3. Trend has been to take pleading out of subst. law

Policy for Pleading:  Serves as gatekeeper to discovery

· ( can get her case to discovery

· ( can get a meritless lawsuit dismissed before costly discovery process

· Cts can clear docket of unmeritorious cases

· Is about allegations, not proof - T/F are open questions

Objectives of Pleadings:

1. Provide ( fair notice of who/what/where/why of claim

2. Provide account of the facts

3. Seeks to identify/narrow the issues - what’s in dispute?

4. Provide a blueprint/framework for further discovery

5. Smoke out the losers - identify claims w/o prospects

6. Case at pleading stage must be tri-able, not necessarily winnable

Separate legal and factual issues; settle legal issues

	Pleading the Elements of a Claim


	Rule 8(a) Claims for Relief.   Requires in pleading a claim:

1) Short and plain statement of jurisdiction

2) Short and plain statement of the claim showing that the pleader is entitled to relief (establish prima facie case with enough particularity so ( knows what transaction is in dispute)
3) Demand for judgment for the relief the pleader seeks

· Relief in the alternative or of several types may be demanded

· Requires reasonable investigation

Rule 8(e)  Pleading to Be Concise and Direct: Consistency 
1) Each averment of a pleading shall be simple, concise, and direct.  No technical forms are required

2) A party may set forth 2 or more stmts of a claim or defense alternately or hypothetically, either in 1 count or defense or in separate counts or defenses. May also state as may claims or defenses as party has, regardless of inconsistency 

· = “pleading in the alternative”

Rule 9(b) Fraud, Mistake, Condition of the Mind. All averments of fraud or mistake must be stated with particularly.   Malice, intent, knowledge and other mental states may be averred generally.  


	Types of claims that can be brought in Fed Ct:

1. Claims that arise under fed law (constitutional ?)

2. Claims btwn citizens of different states (diversity)

3. Admiralty

To state a claim:  Invoke a valid body of law and relate it to a set of  facts that entitle you to relief.

Notice pleading is established in Rule 8(a)(2)

· Gives ( notice of the claim

· Claim can be stated in general terms and precision in identifying the cause of action is not required

· Less detail and specificity are required than code pleading
· Omission of allegation is not fatal - can be amended

· BUT claim cannot be frivolous, and must address all essential elements of claim, or suffer 12(b)(6)

· BUT claim cannot be too general or conclusory

· Rule 8(e) allows ( to make an inconsistent pleading.  Just needs independent consistency

· So can plead contradictory defenses, theories

· Allows lawyer to hold on to a potentially meritorious claim while still trying to establish what really happened, figure out what theory will convince a jury/judge

Why not make people say more in claims?
· Wouldn’t get much out of it

· Gives ( too much to attack, and enters discovery too early--( usually has greater information advantage
· BUT if you plead w/particularity, then you get more out of discovery, b/c there is more to demand of the (
· Want complaints to survive to discovery so that greater fact-finding can lead to greater accuracy
	McCormick v. Kopmann: Pleading in the alternative allowed because furthers goals of accuracy and information gathering.  Pleadings are not evidence; jury gets to decide which version of facts is true.
American Nurses: Plaintiffs are entitled to a broad and generous reading of their complaint; “short and plain” pleading is supposed to help plaintiffs survive to discovery.  If some parts of the complaint state a claim, disregard those that don’t and draw all inferences for plaintiff.  Plaintiffs must take care not to plead themselves out of a claim by specifying too much.

	Burden of Pleading
	See Rule 9 re: Specificity in Certain Claims
BURDENS IN GENERAL

Burden of pleading
· Do you have enough proof to meet Rule 11?  One must allege the element of the claim or defense

Burden of production


· Producing evidence that tends to demonstrate your theory


Burden of persuasion


· Persuading trier of fact that your version of the facts is more likely than not true


Generally a party will have all 3 burdens during the case

In allocating burden, consider:

1. Access to information (“facts peculiarly w/in the knowledge and control of the () (Gomez)

2. Probability - underlying social circums, probability additional info is true

3. Policy, rather err on the side of upholding the Const. than a public official (Gomez)


	Burden of Pleading
( bears burden of alleging enough particulars about the incident to constitute a prima facie case.

(Burden can shift from (/( in pldg, production, persuasion)

· BUT doesn’t have to anticipate (‘s defenses (Gomez), especially if factors like subjective belief turn on factors the ( cannot reasonably be expected to know

· So ( has burden of pleading affirmative defenses

Should fraud require specificity?

· YES:  Fraud is easy to claim and damaging to ( whether proven or not

· YES: Holds back flood of litigation

· NO: Fraud is usually secret,re: mental state; ( doesn’t have access to info, might keep out meritorious claims

· BUT civil rights are similar to fraud, and Leatherman says specificity is not required

Why should ( have burden of pleading re: mental state?

· Better access to info and should take Rule 11 risk; ( can’t know state of mind of the other

· If there has been a violation, ( should have to prove innocence/good faith

· Res Ipsa Loquitor - if it happened, it’s more likely than not that something was wrong - let ( prove otherwise

· Burden of Pleading and Persuasion s/b assigned to violator - person with the most knowledge of events

· All about who has better access to information
	Case Law:

Leatherman - Civil rights cases do not need to be pleaded any more particularly than others - contradicts Schultea
Gomez v. Toledo - In Sec. 1983 civil rights claim against police, ( does not have to anticipate (‘s defenses (like qualified immunity unless acted in bad faith) in stating statutory elements.  Good faith facts are “peculiarly w/in the knowledge and control of the (”
Later switch to an objective standard and think about what the reasonable officer would do—depends on how much faith we have in the police

Legislation:
Private Securities Litigation Reform Act requires specificity—Congressional fear of litigation flood.

FRCP:
Rule 9 for fraud and mistake


	Responding to the Complaint


	Rule 8(b) Defenses; Form of Denials 
· state in short and plain terms (meet substance of complaint) defenses to each claim asserted

· admit or deny averments  
· If w/o info sufficient to admit/deny = denial.  
· Pleader shall specify what part of an averment is true and deny the remainder.

· May either make specific denials or a general denial with exceptions.

Rule 8(c) Affirmative Defenses:

arbitration and award, assumption of risk, contributory negl., discharge in bankruptcy, duress, estoppel, fraud, illegality, SofF, SofL, etc.  

Rule 12 Defenses and Objections

Rule 12(a) When Presented: 

1) W/in 20 days of being served summons, unless waived

Rule 12(b) Motions: (How Presented) Following defenses may be made by motion:

1) Lack of jurisdiction over subject matter

2) Lack of jurisdiction over the person

3) Improper venue

4) Insufficiency of Process

5) Insufficiency of Service of Process

6) Failure to state a claim upon which      relief can be granted (based on 8(a)(2))

7) Failure to join a party under Rule 19

Rule 12(c) Motion for Judgment on the Pleadings - used to file a motion to dismiss after answering the complaint and pleading is closed, otherwise will be treated as SJ (when there is evidence)

· = Pleading form of 12(b)(6) (for assertions, not evidence)

Rule 12(e) Motion for a More Definite Statement (rare) - when vague/ambiguous; must be filed before ( files an answer

	Defendant has 2 opportunities to respond to the complaint, and 20 days to respond in writing:

1. Pre-answer motion - to raise objections that eliminate the need for factual inquiry - see Rule 12(b)
· Offers promise of getting rid of case entirely, and is not as complex factually - focuses on law

· ( can raise certain objections at early stage in lit.

· Rule 12(b)(6)  Is a basic challenge to the legal sufficiency of adversary pleadings

· Rule 12(b)(6) Test for sufficiency of complaint:

· Facts aren’t explicitly required (Rule 8(a)(2))

· Liberal std for sufficiency - don’t dismiss unless certain ( cannot prove a certain set of facts in support of his claim

· ( still has to set out factual matter to outline the elements of his cause of action
2. Answer - is a defense on merit, on facts, not on law

· If make a 12(b) motion, must wait til it’s decided

· If ( can’t demur or use 12(b), must answer

· Must respond by denying, denying for lack of info, or admitting each stmt of the complaint

· Must plead affirmative defenses, including counterclaims

· Denials - see Rule 8(b)
· If a response is required, then everything not denied is assumed admitted

· Kinds of Denials:

a) General denial - on each and every allegation (very rare that ( can deny each and every)

b) Specific denial -on particular paragraph/count

c) Qualified denial - on particular portion

d) Denial of knowledge or information - does not have enough K or I to form a belief as to truth of complaint (must be in good faith)

· Specificity:
· Denial must state a defense to each claim

· Specify which is which when denying in part

· May generally deny and specify exceptions

· Affirmative Defenses - see Rule 8(c)
· Replies under Rule 7(a) are rarely ordered by ct.

Demurrer:  the motion by which a ( challenges the “sufficiency” of the complaint

Sufficiency: the invocation of a legal framework that would warrant relief and the recitation of factual allegations that fit within the framework
	Access Now – Complaint dismissed for failure to state a claim (Rule 12(b)(6)) because failed to satisfy Rule 8(a)(2)

	Amending the Pleadings

465-80
	Rule 15 Amended and Supp. Pleadings

Rule 15(a) Amendments.  A party may amend once as a matter of course, w/in 20 days of being served.  Then only by written consent of adverse party or by leave of ct, which  shall be freely given when justice so requires.
Rule 15(b) Issues not raised by the pleadings shall be treated as if they were if they are tried by the express or implied consent of the parties.  If evidence is objected to, the ct can allow amendment of pldg on the merits of the action and the objecting party fails to show admission will prejudice them

Rule 15(c) Relation Back.  A pleading relates back to the date of the original pleading when:

1) It is permitted by the Statute of Limit.

2) The claim/defense arose out of conduct, transaction, or occurrence set forth or attempted to be set forth in original pldg (claim against same party)
3) The amendment changes parties and the newly named party A) will not be prejudiced in making a defense and B) knew  or s/h known within 120 days of the original claim (Rule 4(m)) they were the proper party in the action, but for the mistake concerning the identity of the proper party

· Incentive for ( to make pleading general, so leaves room to amend


	Scope of Amendments:

· Can change the theory of the case, state a claim arising out of a different transaction, or a change in parties

Leave to Amend is at discretion of the ct., but it must be liberally granted. See Rule 15(a) - less likely closer to trial b/c don’t want to blindside the other party
· Party may amend a pleading once, at any time before a responsive pleading is served. (B4 its on trial calendar)

· After that a party may amend only by leave of the ct or by written consent of adverse party; “leave to amend shall be freely given when justice so requires”

Prejudice - amendment (not) allowed if ( can show prej.

Relation Back - If SofL has run on an amended claim, it is OK to add claim if it relates back to the same conduct, transaction, or occurrence set forth in the original pldg . See 15(c)(2) – b/c party is already is on notice from first pldg.  Doesn’t apply to new parties unless they knew or had reason to know that but for a mistake concerning the identity of the proper (, the action would have been brought against him.

· Depends on 1) Text of the complaint and 2) whether ( had fair notice of the claim

Policy:

· Cts are increasingly hesitant to amend as the case progresses, unless there’s been misconduct or concealing of evidence

· Rule 15 creates incentive to make pleading as general as possible, so amendments may be brought later

· BUT too general a claim may risk Rule 11 - frivolous

· BUT in discovery, ( must reveal everything relating to the claims made particularity in the pleading

· Want the complaint to conform to the evidence = accuracy 15(b)
	Worthington v. Wilson: relation-back not allowed if the claim was time-barred at the time of the original claim; ignorance is not the same as a “mistake” so not a valid reason to allow relation-back 

Statutes of Limitations - begins when complaint is filed

· Creates way for closure = judicial efficiency

· Litigation gets less reliable as time goes on

· If SofL has run out but want to amend, have to show misconduct of ( or of concealing evidence.



	Ethical Limitations on Pleading

· Rule 11 Sanctions


	Rule 11 Sanctions
(Allegations can be made only after reasonable inquiry and with a belief that the pleading is well grounded in fact.)

Rule 11(a) Signature - pldg must be signed by at least 1 atty or party (verify veracity)

Rule 11(b) Representations to Court. Submissions must be “to the best of the person’s knowledge, information, and belief, formed after an inquiry reasonable under the circumstances that:

1) No improper purpose—can’t harass, intend to delay/increase costs
2) Warranted by existing law—or a non-frivolous argument to extend

3) Likely to have evidentiary support
Rule 11(c) Sanctions - If (b) is violated, ct may impose appropriate sanctions upon atty, law firm or party that has violated (b) above

1) Initiated by A) motion or on B) court’s initiative.  (Safe Harbor Rule)
2) Limitations: sanctions are limited to what is sufficient to deter repetition of such (comparable) conduct by others similarly situated.   

3) May consist of nonmonetary directives, order to pay penalty to ct, order directing payment to movant of some or all atty’s fees and other expenses

A) Monetary sanctions may not be award for frivolous lawsuits/violation of (b)(2)

Rule 11(d) - Rule 11 does not apply to discovery. (See Rule 26(g) for discovery)


	History of Sanctions:

· 1938: Purely subjective std of bad faith + no evidence
· 1983: Sanctions were mandatory if failed to investigate + unreasonable, resulted in lots of litigation

· 1993: Three changes
1. Safe harbor rule - can’t threaten sanctions until other side has 21-day chance to withdraw 

2. Sanctions are not mandatory - “may” impose it

3. Basis for awarding sanctions has changed to “sufficient to deter” (not atty’s fees)

· Ct can impose lower sanctions on indigent (
· Ct can hammer large corporations

Policy reasons for Rule 11:

· US system of adjudication is not a loser pays system.  Each party bears the costs of litigation..  Rule 11 changes this allocation where claims were too frivolous to bring in the 1st place & loser should pay.

· Atty and client have obligation not to abuse ct system

· Conducting reasonable inquiry requires litigants to “stop and think”, and emphasizes duty of candor

· Arguments attempting to make extensions, modifications, or reversals of existing law or create new law do not violate frivolousness test of 11(b)(2)

· C/b based on academic commentary or other court decisions (need some obj. support)

· Bad faith is not required

· Competent Lawyer Std - “Would a competent lawyer think argument was a decent one?” re: frivolousness

Remedies/Sanctions:

· Striking paper, admonition, reprimand, censure, participate in seminars, educational seminars, fine payable to ct, refer to disciplinary authorities

Factors to Consider:

· Was improper conduct willful or negligent

· Was it a pattern of activity or isolated event

· Did it infect entire pleading or only a particular count

· Whether person has engaged in similar conduct B4

· Whether it was intended to injure

· What effect it had on litigation in time or process

· What amt, given financial resources, needed to deter both specific person and other litigants

Who May Be Sanctioned?:

· Client - may be sanctioned for factual frivolity, intent to harass, insists atty move forward with a losing case

· Atty - may be sanctions for all of the above, plus legal frivolousness. (Only atty pays for 11(b)(2) violations)


	Zuk v. EPPI: Sanctions appropriate b/c lawyer did not conduct reasonable investigation and thus made a frivolous claim.  Through investigation, the attorney would have learned about statute of limitations problems.  Because attorney wasn’t very wealthy, sanctions were not very high.

	DISCOVERY

Assembling the Evidence
Rules 26-37


	Goals of Discovery:

1. ( - Get enough info to avoid total defeat (summary judgment)

2. ( - Get enough to credibly threaten to go to trial 

3. ( - Try to win without a trial (if evidence is overwhelming, other side will settle)

4. ( - Person w/o burden (() tries to prevent the above

5. ( - Keep record clear of evidence that would defeat your summary judgment motion

6. ( & ( - Keep your costs low and make opponent’s costs higher (slightly unethical)—presumption that other side pays costs of complying w/ request
Ways to get Info Without/Outside of  Discovery:

Information  your client knows and has, Public records (police reports), Docs required to be given to client (accident reports, hospital records), 

From neutral or friendly 3rd parties, Legitimate sleuthing activities, Purchase expert opinions

Discovery Strategy: 

First, figure out what’s in dispute and why:  Shows what the “fight” in the lawsuit is about (what’s been admitted/denied)—from pleadings


	Essential Elements: Scope and Limitations

	Rule 26(b) Discovery Scope and Limits:
Rule 26(b)(1) In General: 
· Parties may obtain discovery regarding any matter, not privileged, which is relevant to the claim’s subject matter 
· existence, description, nature, custody, condition, and location of any books, documents, or other tangible things
· identity and location of person having knowledge of any discoverable matter.

· need not be admissible at the trial just need to be reasonably calculated to lead to discovery of admissible evidence.

Rule 26(b)(2) Limitations.  
· Ct may alter the number of deps and interrogs 
· Consider if info is:
· Duplicative

· available from a different source
· party had ample opp. to go get it, 
· burden/expense outweigh benefit
	· Distincitve area of American law: “going fishing”

· Focus is on universe of what has been pled and denied

· Need compulsion to get info fr ( & uncooperative 3rds 

· Scope is broader than trial-admissible info

· Is an investigation device, not just trial prep

Scope Standard:  Info that is reasonably calculable to lead to admissible evidence—allows for investigation
· Can fall under very general categories, ie., all documents created 2/10/99, all letters from X to Y

Nonparties:

· Cannot be served with interrogatories—depos only
· Otherwise: use Rule 45 - subpoena for them to testify

· Subpoenas are blank and served freely, nonparty has to object if she doesn’t want to attend and testify
	Zubulake v. UBS: Cost-shifting warranted for production of inaccessible emails from backup tapes—seven-factor test:
· Relevance

· Availability from other sources

· Stakes

· Magnitude of costs in proportion to stakes

· Relative ability to pay

· Relative ability to minimize/avoid costs

· Public importance of the issues

Cost-shifting is only considered if material is inaccessible.  Otherwise, producing party bears cost of production.



	Required Initial Disclosure

· Pre-Discovery Disclosure

· Testifying Expert Disclosure

	Rule 26(a) Required Disclosures
Rule 26(a)(1) Initial Disclosures – Parties provide, w/o request:

A) Name/address of anyone w/ discoverable information relevant to party’s claims/defenses (unless solely for impeachment)
B) Copy of, or description by category and location of, all tangible things used to support claims/defenses (unless solely for impeachment)
C) Computation of any damages claimed, make docs on which comp is based avail. for inspection/copy, include on nature/extent of injuries

D) for inspection and copying of any insurance agreement for which any person may be liable to satisfy part/all of a judgment

· Unless stipulated or directed by the ct, the parties have 10 days after the planning for discovery meeting  to make these disclosures based on info then reasonably available

Rule 26(a)(2)  Expert Disclosures Parties shall provide info regarding: 

· Identity

· Opinions to be expressed/reasoning for the opinion

· Data and information considered by the expert

· Exhibits expert will use

· Qualifications of expert

· Publications in last 10 years/Cases testified in in last 4 years

· Compensation to be paid

Rule 26(g)(1) [=Rule 11(b) for Discovery] all disclosures must be signed by an atty, certifying that document is consistent with rules and warranted by good law, not for an improper purpose, not unreasonable or unduly burdensome.  May be sanctioned if violated.

Rule 26(e)(1) Duty to supplement these initial disclosures if party learns they were incorrect or additional info comes to light
	Summary of Rule 26(a)(1):

· Early in the suit, the parties must meet, within 10 days of that meeting, each party must offer the other side the names of witnesses and descriptions of documents, calculations of damages, and insurance agreements, unless otherwise ordered by the ct or agreed to.  Parties also have a duty to supplement, if they learn info was incorrect or incomplete: Rule 26(e)(1)
· Submitting the insurance agreement can help promote settlement of the case (is otherwise outside the scope of discovery)

· 1993 rule requiring giving unfavorable information to opponent removed because ethically challenging and didn’t serve adversarial process
Policy on Experts:

· Are usually repeat players
· Potential for bias
· Must satisfy qualification standards (Kelly-Frye rule for well-recognized principles; Daubert gives more room)
· Work-product is waived if give information to an expert


	· Interrogatories


	Rule 33(a) Availability – Only involves parties; up to 25; Leave to submit more than 25 granted in consideration of 26(b)(2)

· Filed after a Rule 26(f) conference

Rule 33(b) Answers and Obligations
Rule 33(b)(1) Each shall be answered separately and fully in writing under oath.   If it is objected to, objecting party must state reasons for objections and  answer to the extent the question is not objectionableRule 33(b)(4)  Objections shall be stated with specificity
Rule 33(d)  Option to Produce Business Records.  If an answer may be derived or ascertained from business records of the party, or from an exam, audit, or inspection of such records as a compilation, abstract, or summary, the burden to ascertain the info is as much on the serving party as the served.  It is sufficient  to specify the records and give opp to exam them. 

Written request for info: calls for an answer prepared by opposing party and submitted under oath, generally are factually limited questions


	Advantages:

· Good to get mechanical info that is documented somewhere - for when info is hard to deny or mischaracterize

· Cheap to prepare, but expensive to answer, b/c oppnt must investigate
Can use at trial (are admissible), b/c they are under oath

Disadvantages:

· Hard to get a straight answer after a point, esp if there’s weasel room

· Limited after obtaining basic info - hard to follow-up: compliance issues

· Costly and burdensome for party served.

· But can let party inspect business records - go get it yourself


	Washington State Physician’s Insurance v. Fisons:  (also see under Discovery Abuses) Party served with interrogatories must object to each one; cannot rely on previous objections.  If going to object, must state why so other party understands what material they’re not receiving.  Fisons’ objections were frivolous and deserving of sanctions.

	· Depositions


	Rule 30 Oral examination - [attys for all parties are present]

Rule 30(a) When Deps May Be Taken  Can take a dep w/o leave of court, unless witness is in prison, or wants for than 10 deps, person was already deposed, person is out of US.  Witnesses may be subpoena’d

Rule 30(b)  (1) Give reasonable notice in writing to other parties 

2)  Testimony shall be recorded, by sound, video, or stenograph

Rule 30(b)(6) - If corporation, you can for particular information and then  the other side has to provide someone who knows about that certain area.  BUT, then can only ask them about that area.

Rule 30(d)(1) Any objection to evidence during a deposition shall be stated concisely & in a non-argumentative and non-suggestive manner

· Objection as to form - when the ? assumes a fact not in evidence

· If privileged, ct limited scope, other side is acting in bad faith (mean)

Rule 30(d)(3) Upon showing that exam is being conducted in bad faith, or in a manner as unreasonably to annoy, embarrass or oppress the deponent, the ct may order the end of the dep or may limit the scope

Rule 31 Written Questions - Court rep reads questions to witness, no atty for opposing counsel present.  (Same general rules as Rule 30 for Oral ?)

· Not used very often - less useful b/c no opportunity to follow  up


	Involves the putting ?’s in real time in live situation to a witness under oath

· Q&A is transcribed or recorded

· Witness may review and correct testimony

· Only form of discovery available against nonparties

· A 3rd party may have her own atty at deposition

· Interrogs are less intrusive than Depositions

Advantages:

· Useful with fact witnesses and experts

· If you’re patient, can pin down other side’s version of reality - understand their side of the story & reasoning

· Is powerful, b/c atty can ask follow-up ?ss, based on responses received

· Can integrate info gained in production of docs & thru interrogs

Disadvantages:

· VERY expensive (in preparation and actual time)

· Ethical issue: objections during dep can lead to coaching of witnesses, and objections can be used for disruption for its own sake, 

· Witnesses are prepared by attys - briefed, rehearsed, answers suggested



	· Requests for Admission


	Rule 36 Requests for Admission
a) May serve a written request for admission of the truth of any matters within the scope of Rule 26(b)(1), relating to statements of fact or opinions or application of law to fact, including genuineness of docs.

b) The answer must specifically deny the matter or set forth reasons why they can’t truthfully admit or deny.  Base it on good faith.  Lack of knowledge or info is not a good reason for failing to answer

c) Effect of Admission.  Any matter admitted is conclusively established unless ct permits a w/drawl or amendment.  May not be used in any other action’s proceedings.

Rule 37(c)(2) A party that fails to admit a matter requested under Rule 36 will have to pay the reasonable expenses of the opponent if the matter is proven to be true
	In writing, to admit the truth of a proposition, statement of fact, or opinion

Responses:

· Object as outside discovery because of privilege or scope

· Admit

· Deny and explain reasons for the denial

Takes an issue out of controversy - only for things that can’t be denied

· Functions best when used to eliminate essentially undisputed issues

· Weak when admitting something controversial, or at core of the case, b/c other side will always have a good reason to deny, but cannot refuse to answer just because a question is contentious


	· Inspection of Documents and Things


	Rules 34(a) Scope - If in compliance with Rule 26(b), any party may serve on any other party a request:

1) to produce and permit other party to inspect, copy, test, or sample designated docs or tangible things (writings, graphs, photos, data); or

2) to permit entry upon land / other property for inspection, testing, etc.

Rule 34(b) Procedure - Requests must be set forth the items to be inspected and describe them with reasonable particularity.  A party who produces docs for inspection shall produce them as they are usually kept in course of business, or shall organize and label them to correspond with the categories in the request.

Rule 34(c) Persons Not Parties - Rule 45 sets out how to compel nonparties to product docs or submit to inspections
	· Seeks production of docs/things, & access to inspect property in writing

· Applies only to parties, not 3rd parties

· Party who receives request must conduct a reasonable investigation and respond, giving the documents

· Requested party may assert objections. May either send docs, or wheel out boxes of stuff & let them sort the docs out (=hides materials)

Limits on designating things by class: (by date, communication type)

· Can’t define a class with no discoverable info - must be relevant
· Can’t impose burdensome and wasteful expense

· No things outside of scope b/c of privilege
Advantages for Requesting Party:  inexpensive, establishes background of the transaction

Disadvantages: hard to monitor compliance, both b/c you don’t know what opponent is doing, and also your request is open to interpretation

	· Physical and Mental Examinations
	Rule 35(a) Order for Examination.  If

physical or mental state is in controversy, ct may order an exam by a licensed/certified examiner, after a showing of good cause.

Rule 35(b) Report of Examiner - 

1) Examinee has right to request copy of report, BUT: then opposing party has right to request similar reports re: the same condition

2) waives any privilege she might have had regarding own examinations
	The requested exam must be shown to be reasonably likely to produce info about the conditions at issue, and when the physical or mental state is at issue = good cause

· Routine in personal injury cases

· Only applies waive doctor-patient privilege

· So opposing party can request past/ future medical records

· Qualifications of examiner: any suitably licensed or certified examiner

· Opposing side chooses the examiner



	· Non-Testifying Expert Information


	Rule 26(b)(4) Trial Preparation: Experts
A) For non-testifying experts, a party may only discover info for experts retained for phys/mental exams under Rule 35, or upon a showing of exceptionable circumstances - that it’s impracticable to obtain facts and opinions by other means

· See also Rule 26(b)(3), re: work product; must show subst need and undue hardship

B) Party seeking discovery shall pay the expert a reasonable fee

· If an expert has learned facts that are no longer available and weren’t discoverable by the other party through reasonable diligence, then expert has to share
	Experts are brought in when an “interpretative overlay” of the facts is needed, or when the factfinder lacks training to understand the facts, b/c the material is “outside the normal scope of understanding”

TEST:  if info falls outside exp or knowledge of trier of fact

4 Kinds of “experts”:
1. Testifying Experts: consulted, retained, and presented as having an opinion at trial
2. Non-testifying, but Retained Experts: - sometimes to take them out of play = stockpiling experts - but c/b deposed if there are exceptional circumstances

3. Consulted, but Not Retained Experts: only consulted - might have disagreed with your cases = no discovery
4. Fact Witness: saw what happened, always deposable

Consider Formality to see if retained:

· Number of meetings

· How much $ paid

· How much info shared

· If meetings were confidential
	Ager v. JCS Hospital:  The name and opinion of a non-testifying expert are protected.  A consulted expert is not necessarily retained.

	Objections to Discovery/Discovery Limitations:  Need to object if can.  If going to object, must follow Rule 26(b)(5): 

· must make claim of objection expressly 

· describe the nature of the docs, communications, or things not produced or disclosed 

· in a way that does not reveal the info itself privileged or protected

· but does allow other parties to assess the applicability of the privilege of protection

	· Relevance
	See Rule 26(b)(1) – materials requested must relevant to the subject matter in the action.  But need not be admissible in trial

	· Privacy


	(No specific rule of privacy: is implied)

See Rule 26(c)  Protective Orders - Upon motion from a party from whom discovery is sought, after good faith conference, and with showing of good cause, the ct may make an order to protect a party from annoyance, embarrassment, oppression, or undue burden or expense

May include such orders as to stop discovery, limit exposure, limit discovery to certain matters, etc.

Rule 35 re: exams ???
	· Purpose of discovery is to get info for dispute resolution.  If used otherwise, it would deter seeking of justice

· Privacy is not a bar to discovery, only if it really seems like harassment

· Can limit the way discovery is conducted, or redact, or limit info between witness and attys, so that not even parties know what was said, to ensure privacy

· Judge has a lot of discretion - depends on her (and the attys’) sensitivity 



	· Attorney-Client Privilege


	Rule 26(b)(1) Discovery Scope and Limits: 
In General.  Parties may obtain info, not privileged….

See also Rule 26(b)(3) to obtain the substantial equivalent of the materials by other means:
· Interrogatory

· Deposition

· Admission, etc.


	Definition: The legal right to resist compelled production of info or testimony.

· Typically blocks info from a particular source, not the underlying facts.

Sources of Privilege Law:
1. Constitution:  5th Amendment and 14th Amendment

2. Also Common Law

Themes of privilege law :

1. Privacy or dignitary interest: basic human decency arg.

2. Benefits outweigh costs: encourages people to consult experts like atty, doctors, etc., and socially desirable

· Atty-Client most important/usually impossible to overcome 

· Privilege only protects “What did you tell your atty?” NOT “What happened?”
	Requirements of Atty-Client Privilege:

· Confidential communication (not facts) btwn atty and client for purposes of getting legal advice (not business)

·  “Confidential” doesn’t automatically mean “privilege”

· NOT privileged:  Atty observations, Preexisting documents turned over to atty, comm in front of a 3rd party, or between co-clients

· If atty knows client is lying, he can’t file false answers with ct (even though client signs interrog, not atty)

	· Work Product / Trial Prep


	Rule 26(b)(3) Trial Preparation: Materials. 
· Documents and tangible things which were prepared in anticipation of litigation or for trial are discoverable 
· ONLY upon a showing that the party has a substantial need of the materials

· AND that the party is unable without undue hardship to obtain the materials by other means. 

· Rule goes beyond attys to parties and to all those who help build the case (EX insurers) so long as there was anticipation of litigation.
Rule codifies Hickman, except

1. Limited to documents and tangible things
2. Goes beyond atty to people who help party prepare case (experts)
3. Structure of lesser showing of need for statements, higher showing of need for memos, preserving mental impressions

· Example of need = dead witness


	Structure is 2-tiered: 
· lesser showing of need to obtain stmts, higher showing to obtain memos, impressions 

· Mental impressions, conclusions, opinions or legal theories of atty / other reps of the party are protected.
Protect work-product b/c:
· want to prevent free-loading (ensure fairness)
· don’t want to discourage attys from taking notes

·  “Advocates are not good witnesses” - better for opponent to get info from the source and don’t want to force atty to undergo deposition
· EX of work product:  nonparty witness stmts, reports made in preparation for trial(client stmts protect by priv)

· Forcing atty to cough up info would be inefficient, unfair, and demoralizing, and interests of clients would be poorly served

Information that is work-product in one lawsuit will be protected as w-p in future suits.
	Hickman v. Taylor - Tugboat is struck by RR float, 5 die.  ( wants witness stmts from ( atty’s private interview of witnesses, his memos made from other interviews.  (Materials are clearly relevant and not protected by the atty/client privilege b/c they aren’t communications with clients. ) 
· ( did not meet hardship test b/c witnesses were still available
· SC creates work-product doctrine, b/c to allow attys to obtain others’ work would undermines the adversarial system.
· Shoots down battle of wits argument – this IS an adversarial system
Upjohn Co. v. United States: Mental impressions require a stronger showing to overcome work-product protection than do statements w/o opinion work product.  Some courts hold it can never be overcome; Sup. Ct. hasn’t said what would overcome it.

	Discovery Abuse

· Sanctions

· Ethics


	(See Rule 11 for further pleading sanctions)

Rule 26(c)  Protective Orders - Upon motion from a party from whom discovery is sought, after good faith conference, and with showing of good cause, the ct may make any order which justice requires to protect a party/person from annoyance, embarrassment, oppression, or undue burden or expense  (see 30(d)(3))

· May include such orders as to stop discovery, limit exposure, limit discovery to certain matters, etc.

· Frequent reasons to request Protective Order is to prevent disc. from being available in another case

Rule 26(g) Signing.  Every disclosure shall be signed by an atty, certifying that it is complete and correct to the best of their knowledge, after a reasonable inquiry. *See Rule 11(b) in Ethical Limits of Plgs for full rules.

Rule 30(d)(2)  Motion to Terminate or Limit Examination in Discovery.  (See also Deposition Section)

1) Objections shall be stated concisely;  may instruct not to answer to preserve a privilege, to enforce a limitation on evidence, or present a bad faith motion.

Rule 37 Failure to Make or Cooperate in Discovery: Sanctions
Rule 37(a) Motion for Order Compelling Disclosure or Discovery - Upon reasonable notice to everyone affected, a party may apply for a motion to compel disclosure or discovery as follows:

1) Motion
A) If a party fails to make a disclosure required by 26(a), any other party may move to compel disclosure and for sanctions.  Motion must include certification of good faith attempt to confer with non-disclosing party to get them to disclose without court action

B) After a good faith attempt to confer, the discovering party may move for an order compelling a response when: (when a witness is instructed not to answer)

· Deponent fails to answer a question submitted under Rule 30 or 31

· A corporation/other entity fails to make a designation under Rule 30(b)(6) or 31(a)

· A party fails to answer an interrog submitted under Rule 33

· A party fails to respond or permit inspection requested under Rule 34

3) Evasive or Incomplete Disclosure, Answer, or Response: treated as failures to respond

4) Expenses and Sanctions
A) If the motion is granted, and the requested disclosure/discovery is provided, ct shall require non-producing party to pay the reasonable fees of the moving party.  However, no such requirement if nondisclosure was substantially justified or the award of expenses is unjust

B) If the motion is denied, the ct may enter any protective order under 26(c), and grant expenses in the reverse of the above

Rule 37(b) Failure to Comply with Order (to Compel)
1) Sanctions by Court in Which Action is Taken.  If a party or someone on behalf of party fails to obey an order to permit or provide discovery, including 37(a) orders, 35 orders, or 26(f) orders, the ct may make such orders in regard to the failure as are just, including:


	Discovery Sins:
· Asking for too much
· Providing too little

· Going outside scope of litigation

Discovery  Alternatives:
· Build more cooperation into system

· More closely supervise by court

· Limit scope to proportional burdens in 26(b)(2)

Fisons: (also see under Interrogatories)  Fisons provided too little to comply with the insurance company’s requests so violated Rule 26(g) for violating certification requirements without justification
POLICY:  

Misconduct is not such a problem in small communities, because repeated interactions are incentives to cooperate.  Also, smaller cases have less problems b/c are more clear-cut, know exactly what needs to be produced, and is too easy to call bluffs.  

	PRECLUSION
	What is the legal effect of a final judgment on future cases?

Doctrine of effect of judgments on subsequent litigation.

Stare decisis = rule of law, once a judge has ruled on an issue, won’t revisit it within a case (=mini-preclusion)

· Basic requirement of a final judgment on the merits
· EX: tried before judge/jury, directed verdict, SJ, 12(b)(6) motion to dismiss

BUT: Technical failures like motion to dismiss, sanctions, wrong jurisdiction, are less likely to be counted as a final judgment on the merits

	Claim Preclusion

· Same Claim

	Doesn’t appear in FRCP—from common law
· If P wins against D, claim and all related are merged and cannot be rebrought

· If P loses against D, claim and all related are barred and cannot be re-brought

· Arises as an issue when Action II is brought—need to look at results from Action I

Test:
1. Is there a final judgment from Action I?

2. Is it the same transaction as Action I? (transaction test)

a. Transaction defined through common time, space, origin, or motivation, “same nucleus of operative facts”

b. Modified by “primary right” in California—Bundy sees as arbitrary

3. Would efficiency have been served by bringing the claim in Action I? (pragmatic test)

Allowed to split a claim if:

1. parties agree

2. court agrees

3. 1st court didn’t have juris. over all issues
	Policy:
· There should only be one lawsuit about a particular transaction—promotes efficiency/judicial economy

· Helps explain why pleadings are important—define the scope of the litigation—lot of pressure on lawyer

· Greater due process concerns than issue preclusion b/c don’t want to shut out in full w/o good cause 

· file all the claims you can when you can in the first claim, but should not be precluded for claims you did not know about (use freedom to amend or add claims when you can)

· Avoids inconsistent judgments

RES JUDICATA   “the thing that has been decided”

Estoppel by judgment

· forbids a party from relitigating a claim that s/h been raised in former litigation

· “Under what circumstances does a decision in an earlier action permit or prevent you from raising a theory or action that could have been raised earlier?”


	Davis v. DART:  Second claim was precluded because all the events alleged in the complaint had taken place before Action I was filed; court viewed as all part of same transaction or series of transactions; waiting for a “right to sue” letter was not enough to separate the claim—should have asked permission from court

	Claim Preclusion

· Same Parties (Privity)


	Judgment’s binding only on parties & those in privy w/ them

· A party brings the claim or is named to defend an action.

· Privity- closely connected enough to action or party that would choose to be represented the same way the party would
· Need to control (shared enterprise is not enough—look at when 2nd group tried to get involved in the suit or an agreement)

· Need to represent (not enough that both groups had same interest in outcome; need for notice and assurance of adequate representation OR a special relationship) 

	Would violate due process if held non-privity parties bound to a judgment

Parties have special rights/abilities:

· Choose to control/cede control of litigation

· Whether to bring suit/defend suit

· What lawyer to use/how much money to spend/if lawyer must consult before acting

· Whether to settle/appeal a judgment

Protects defendants from multiple lawsuits 

Examples of those in privity:
1. Insured D has right to defense paid for by insurance co.; insurance co. can control the litigation

2. Child/incompetent and guardian

3. Ill people w/ power-of-attorney docs
	Gonzales v. Banco Central Corp: If two parties are in privity, a claim will be precluded if there is:

1) final judgment on the merits

2) sufficiently identical causes of action

3) sufficiently identical parties

The Gonzales plaintiffs did not control Action I and the Rodriguez plaintiffs did not represent the Gonzales plaintiffs in Action I, so there is no party identicality and no privity; thus no claim preclusion



	Issue Preclusion


	“When an issue has been decided earlier, when is a later ct required to decide the issue the same way?”  (Doesn’t bar claim itself)

When an issue of fact or law is 
1) the same
2) actually litigated (both parties contested) and determined by 
3) essential to the judgment, and 
4) full and fair opportunity to litigate (equivalent formality and procedural safeguards) 

· formal hearing

· ability to appeal

· ability to conduct discovery
	COLLATERAL ESTOPPEL
Policy:   Avoid embarrassment with differing decisions

Alternative Grounds:
· Court reaches decision on two or more alternative holdings—modern view is that none are precluded

· Concern about accuracy—fear that didn’t consider every issue very closely, so quality of litigating & finding go down

· Decisionmakers only care there’s 1 good reason why ( should lose, may use alternate findings to nail in  coffin

· May reduce incentive to appeal b/c would need appellate court to rule on both (all) grounds


	Levy v. Kosher Overseers: TTAB proceeding was sufficiently formal, but TTAB didn’t consider same issue as under Lanham Act.  Issues must be identical for issue preclusion.
Jacobs v. CBS: WGA proceeding was not sufficiently formal—did not satisfy full and fair opportunity to litigate

	· Nonmutal Issue Preclusion

Mutuality

Defensive Nonmutual 

Offensive Nonmutual
	Mutuality (historical) did not allow parties to be bound by previous actions involving a diff. party - must have been party to the first suit and also bound by the judgment. But now ...

Defensive Nonmutal Issue Preclusion: Shield
· Ds switch, P stays the same

· Second D can use finding for first D to preclude P from relitigating issue IF

· Actually litigated, determined, essential, full and fair opportunity to litigate

· Would have been barred under mutuality b/c second D not a party in Action I

· Real issue is whether person who is suing has had a full and fair opportunity to litigate

· Reasoning: Why should P get another chance? 

Offensive Nonmutual Issue Preclusion: Sword
· Ps switch, D stays the same

· Second P wants to use favorable ruling for first P although second P would not have been bound by an unfavorable ruling for first P
1. Ask: could ( have joined in 1st action?

2.  Did ( have every incentive to vigorously litigate the 1st action?

3. Were procedural opportunities unavailable to ( in 1st action that will be available in the 2nd?

· P seeks to estop D from relitigating issues which D previously lost to another P

	Policy:

· Radically increases stakes of litigation

· Most important in products liability

· Shift from mutuality allows a second P to take advantage of an unfavorable result for same D

· Gives person one opportunity to fully and fairly litigate

· Judicial economy  and avoid inconsistent judgments
· Cannot be bound by an unfavorable ruling if weren’t a party in first suit 

· Defensive creates disincentives for inefficient litigation (if you lose the first action, you lose against all comers, so ( has incentive to sue everyone all at once, so then there is a 50-50 chance of winning either way)

· Offensive creates incentives for inefficient litigation (joining in first case is disadvantageous b/c its best for ( to hang back and see if 1st ( win or not; if they do win, they (‘s win outright, otherwise they then can sue themselves, with a 50-50 chance of winning)

Cons to Defensive:

· P may not have tried very hard in first action—maybe for significantly less stakes
· Action may be on appeal; don’t want to preclude
Exceptions to Offensive

· Second P could easily have joined 1st suit—no reward for “wait and see”

· D may not have defended first suit very vigorously—difference in stakes

· Different procedural opportunities available in 2nd suit (judge v. jury not good enough)

· Inconsistent judgments from previous suits (Action I for P, Action 2 for D, etc.—Action 4 cannot use NMIP)
	Blonder-Tongue - defensive NIMP

Patent found to be invalied in Action I,

P could not sue other Ds and claim patent was valid:  allows D2, D3, etc. to use favorable ruling for D1 against same P.

Parkland v. Shore - offensive NMIP

Action I:  SEC sues Parklane for injunction.  Docs are false and misleading

Action II: Shore sues Parklane for dmgs, and Parklane argues it’s 7th Am right to jury trial is violated 
· trial court has discretion to grant offensive NMIP, that it was exercised properly, and it doesn’t violate 7th Am.

1. Should it matter that findings in 1st case were rendered by a judge v/ findings in 2nd by jury?

· Bundy thinks they got it wrong: - s/h considered the issue that jury trial wasn’t available in first case, b/c it’s a diff. kind of decisionmaking, and NMIP s/h been denied.



	JOINDER
	Applicable Rules

Rule 20 governs joinder of parties

Rules 13 and 18 govern joinder of claims

Rule 23 applies to class actions 

Joinder in General
What kinds of legal theories/remedies can be joined together in the same suit against the same party? 
	Favor liberal joinder subject only to a case getting too complicated—freedom v. jiudicial efficiency
Joinder doesn’t guarantee that ct will have power to hear those claims (so doesn’t create juris.—juris. trumps the FRCP)

Joinder
· claims or parties

· permissive / compulsory

· by ( or (

	Joinder of Claims 

· Permissive  and Joinder of Claims


	Rule 18 (a) Joinder of Claims.  A party asserting a claim, CounterC, cross-claim, or 3rd party claim, may joins as many claims as the party has against an opposing party—non-transactionally related
Rule 18(b) Joinder of Remedies.  2 claims may be joined in a single action, but the ct shall grant relief in that action only in accordance with the relative substantive rights of the parties.

Rule 13(b) Permissive Counterclaims. CounterC may be based on subj matter of original claim—but not necessary
Rule 13(g) Cross-Claim Against Co-Party Allows ( to file cross claims arising out of the same transaction as main claim, or if it concerns the same property.  Can indemnify

· Once someone is in an action, ( can bring any transactionally related claim 

· A cross claim is usually permissive.  
	Generally, any claim is at least permissive

· Once you’re in the game, other parties can bring any claim against you that they want

· Once parties become adversaries, they should have the opportunity to resolve all their differences in one suit

· Not obligated to bring transactionally unrelated claims, but can fear claim preclusion 

· crossclaims are claims between co-parties
Rule 13(g) Once the plaintiff brings someone into an action, the ∆ can bring any transactionally related claim against them.  Crossclaims are always permissive

	Definitions of Transaction:
Most Narrow:

· Definition under compusory CounterC for ∆

· Claim Preclusion and relation-back are in the middle

· Definition under joinder of parties

Most Broad

Policy: don’t want to pressure ∆ to expand lawsuit; π had opp. to frame and pick court

Policy: “the more the merrier” 

Policy: Transaction as a chameleon

Fairview v. Al Monzo: Monzo X-claims against co-∆ b/c same transaction as transaction brought by π

	· Compulsory Joinder of Claims
	Rule 13  Counterclaim & Cross-Claim
a) Compulsory Counterclaims.  Must state a CounterC if it arises out of the same transaction or occurrence
1) unless it’s already being litigated
· Distinction btwn required and permitted


	Tests to determine if CC is compulsory:

1. Are issues of fact and law raised largely the same?

2. Would res judicata bar a subseq. suit w/o Comp. CounterC?
3. Will substantially same evidence support or refute both ( and (‘s claims?

4. Logical relation btwn the claim and the CounterC?

Policy:

· Judicial efficiency—force whole transaction once
· Avoid inconsistent judgments

· Creates incentive to raise all CC’s you think of- BAD?
	Jones v. Ford Motor Credit: Ford counterclaims against Jones, but permissive b/c not part of same transaction

	Joinder of Parties


	Adding new parties to a case

BUT does joinder of several parties mean that all parties are precluded if one issue/claim is precluded?

Policy:

· For efficiency, trial convenience, avoid mult. lawsuits

BUT:  creates conflict with (‘s autonomy

	Permissive Joinder of Parties
· Plaintiffs

· Defendants
	Rule 20  Permissive Joinder of Parties
Rule 20(a) Permissive Joinder.  All (s may join together if BOTH :

1. in same (series of) transaction/occurrence
2. claims have a common ? of law or fact 

 ∆s may be joined together provided BOTH:

1. arise from same (series of) transactions

2. claims have a common ? of law or fact

Rule 20(b)  Separating Trials.  Ct can order to separate trials or other measures to prevent party from being embarrassed, delayed, or put to expense by the inclusion of a party against whom they assert no claim. 

Rule 21 Misjoinder and Nonjoinder. Parties can move for Ct can sever claims, and drop and add parties, at any stage of action, if just. 

Rule 42 Trial ct has discretion to consolidate or sever claims after pleadings

· At least (s can conduct discovery together and save costs
	Who can join together as (?
· Parties involved in same transaction and having a question of law or fact in common (not a big deal to est.)

· Not all questions of fact or law have to be involved, just one

Strategic advantages: 

· $ - economic stakes are too high to try case separately

· Can help weaker cases by putting stronger cases on 1st

Claim preclusion v. permissive joinder

· Can define transactions differently

· CP is narrower, concerned with fairness

· PJ is broader, so may have greater economy

Who can join together as ∆?

· Don’t want to hold guilty by association—worry about prejudice
Parties will be severed if case would become chaotic.
	Kedra v. City of Philadelphia: πs properly joinded and properly join ∆s under theory that unity of motivation carried through series of transactions.  The πs claim that all incidents were part of same pattern.

	Other forms of joinder:
	· Rule 14(a) allows a party in position of ∆ to bring in a 3rd party if ∆ has a claim against the 3rd party and the 3rd party could be liable for all/part of π’s claims—original ∆ can seek indemnification/contribution from 3rd party
· Once have that 3rd party in the suit, ∆ can bring non-transactionally related claims against the 3rd party

	Joinder-Complex Litigation
	
	

	· Class Action

Review of 23(a) is abuse of discretion


	Rule 23 Class Actions

Rule 23(a)  Prerequisites.  One or more member of a class may sue/be sued as reps if:

1) The class is so numerous that joinder of all members is impracticable;

2) There are questions of law or fact common to the class;

3) Reps’ claims/defenses of the are typical of the claims/defenses of the class; AND

4) Reps will fairly and adequately protect the interests of the class

Rule 23(b) Class Actions Maintainable. If 23(a) is satisfied and in addition:

1) Prosecution of sep actions creates risk of:

A) Inconsistent or varying adjudications which would est. incompatible stds 

B) Would be practically dispositive of other non party members’ interests, or substantially impair or impede their ability to protect their interest 
2) Opposing party has acted or refused to act on grounds generally applicable to the class, making final injunctive relief or declaratory relief appropriate remedy for class as a whole 

3) Questions of law or fact in common predominate, and a CA is superior for fair and efficient adjudication.  Consider:

A) Interest in controlling sep actions

B) Extent / nature of lit already initiated

C) Desirability of concentrating litigation

D) Difficulties likely to be encountered

Rule 23(c) Class Certification
· Court approves certification and definition of class; appoints counsel; decides fees
	Goal of Rule 23 is to decide if there is a good reason for suit to proceed as representative.

Class action is prima facie inferior regarding DP—if given choice, absentees would prefer to sue for themselves.

Prerequisite Policy
1. If not numerous, can look to geographic diversity, small sizes of claim, and independence of class members.
2. If no common question, why link class together?
4.    Adequacy of Representation - focuses on atty and experience w/ past class actions; want to ensure that will not take a bribe and will represent class effectively.

· 1 and 2 are threshold questions: Is it worth considering?

· 3 and 4: Should ( be the rep?  Why should ct trust (?

Maintainable (see Rule 23(b))

· EX: of (b)(1)(b) - ( has a limited amount of $, need to distribute it evenly

· EX: of (b)(2) and (b)(1)(A) – injunction, e.g. school desegregation 
· (b)(3) is where most of the controversies arise.  Generally includes money damages (but for a small amount)

· Required to give notice to class members

· Certification is what makes this a lawsuit.

POLICY
· David v. Goliath, CA= lots of Davids pooling resources

· Punishes actions that would otherwise go unpunished

· Rules can help prevent inadequate representation with:

· Initial certification hearing

· Giving choice to opt out

· Judicial review in 23(e)

· ∆ sees as blackmail b/c when πs join, ∆ settles out of fear


	Hansberry v. Lee – 
Action to enforce a racially restrictive covenant based on holding that covenant was binding in earlier case Burke v. Kleiman. Court holds Burke not binding on the Hansberrys because the Burkes didn’t represent the class—had different interests than the Kleimans, for example.
Chandler v. Southwest Jeep-Eagle: Damages class action proceeds under Rule 23(b)(3)—individual πs would not have incentive to bring otherwise.  Can get certification as long as it’s only damages that change from π to π…if get more than that some courts will not certify.

Require:

· Common questions of law or fact predominate

· Class action is superior

	SELECTING & REGULATING THE TRIER OF FACT
	Judge = Finder of Law / Sometime Trier of Fact - has to explain reasoning, ruling w/specific findings of fact/law

Jury = Finder of Fact / Trier of Fact - deliberates in secret, only has to announce general verdicts, gets deference

Both parties often have a choice between the two

	Right to Jury Trial

647-62

371-72

386-91
	7th Am. and Article 3 - In Suits at CL, the right of trial be jury “shall be preserved,” and no fact tried by a jury shall be otherwise reexamined
Rule 38 Jury Trial of Right – (a) Jury trial is preserved re: 7th Am., and (b) party may demand a jury trial by serving demand on other parties and filing it.  May also specify issues wants tried. (d) Failure = waiver of jury

Rule 39 Trial by Jury or by Court.


	7th Am. right to jury trial applies to civil suits at common law (doesn’t apply to states, but all states have incorporated)
· Available only in Art. III cases, not admin cts.

preserves right of jury trial as of 1791, but doesn’t expand it or preserve incidentals, e.g. doesn’t have to have 12 members

	· Historical Test
	Historical Test - did suit belong in:

· Court of Law - locals in juries legitimized decisions on cases, gave money damages (goes to jury)

· Court of Equity /Chancery - gave specific relief in injunction (goes to judge)

Ct. looks only at English courts in 1791, b/c practices varied from state to state in colonial US

Problems
· Division isn’t based on policy rationale, but historical practice

· No one thought about who decides, just which provided the correct remedy

· Also problem of new procedures that didn’t exist in 1791, due to merged systems

Can ask for both injunction & damages, before 1 judge

· Current preference is to try a common issue, both equity or damages, in front of jury

Chauffeurs Test is too easy to manipulate.  

Instead, focus on substance of arguments and outcomes (damages v. injunction)

· Pro-jury judges like remedy-based distinction 

· Pro-judge judges like claim-based decision
	Chauffeurs v. Terry -Applys historical test to new claims under 7th Am.  Terry sues union and emp. on breach of fair rep.  Source of law didn’t exist in 1791.  Remedy sought is back pay (damages). 
Justice Marshall’s Two-Part Test:

1) More analogous to case in law or equity? (preserve moral authority): most analogous to equitable breach by trustee

2) Is remedy sought available in law or equity (considered more important): remedy is for damages/back pay = law

Brennan: functional, only look at remedy

Kennedy: analogy only; history supreme

	· Complexity
	Complexity arguments against jury trial:  [BUT a judge must do all she can to preserve the right to jury trial]

· Rests on decision in Ross v. Bernard adding examination of practical abilities and limitations of juries to test

· Does it violate DP if the jury cannot understand the case and thus cannot decide fairly?

·  Does idea of judicial accuracy outweigh legitimacy, representativeness, and participation?
· Trial would take too long—complicated case and proof issues BUT
· Efficiency is not a constitutional right—judge can sever issues and try in a series

· More being done to help jury understand: pre-instruction, allowing note-taking

Pro-judge arguments:

· Length of trial dissuades jury = judge has professional motivation to see it through

· Understands legal issues and procedures = professional knowledge 
· Idea of judicial competency (not proven)
· Greater efficiency
Pro-jury arguments: (typically award 20% more than would a judge in damages)
· Judge has bias- 12 people can balance out biases = more moderate/check on judicial power
· 12 heads are better than one = group dynamics better for problem solving/remembering details
· Jury provides community legitimization of outcome

· Issues c/b simplified for jury, v. bringing the case “up to the jury”, break down issues, even into diff trials

· When does a jury truly ever have enough info to judge? = slippery slope

· More likely to satisfy both parties with outcome

Toss-up: fact-finding competence, consistency, accuracy
	In re Japanese Electronics - Re: complexity, involving 2 antitrust actions: ( demanded a jury trial under the 7th b/c suit was at law, but 

ct. recognized a complexity exception to jury trial.

( worried about xenophobia/prejudice/ jury pref. for underdog and fair play

3 factors are in tension w/ each other; want to read them as consistent
1. 7th Am. - communal value

2. 5th Am. – accuracy

3. Complexity



	Jury Selection
Jury Pool/Venire:

Random selection from fair cross-section of community
	· Qualified citizen, 18+, resident of district, fill out form and speak English, physically and mentally capable
· Exempt: military, police officer, public officer
· Excuse: “undue hardship or extreme inconvenience”: professional, young children, recent juror
· Goal: representative, unbiased jury AND avoid express classification
· Community determine community’s justice
· More viewpoints increases accuracy and decreases bias
· Use of voter lists, drivers lists, etc. all have problems—inaccurate, exclude young, less educated
Prima Facie Case for violation of fair cross-section: (also no intentional discrimination)

1. distinctive, cognizable group w/ a distinct viewpoint is impacted: covers class but not students/elderly

2. representation of that group is not fair and reasonable in relation to community #s

· Absolute (10% not enough to show unrep)  v. relative disparity (only way small minorities can show)

3. underrepresentation is due to systemic exclusion

State Response to prima facie case: Need to demonstrate that a significant state interest is advanced

· State has an interest in wanting qualified people who are willing to serve 

Potential Solutions:

· Increase jury salary (would make trial very $$$ and rare)
· Target outreach—more summons and follow-up to minority neighborhoods

· Make case more efficiently run once jurors are seated


	Duren: Excusing women simply because they were women was “systemic”; did not advance state interest to have mothers at home
Currie: 4% absolute disparity not enough; African-Americans were a distinct group but none of the other conditions shown

	Voir Dire
· Challenges for Cause

· Peremptory Challenges (reviewable as abuse of discretion)
	· Conducted either by attorney or judge; Federal court generally judge

· Intent is to determine presumptive bias or prejudice—juror can make self unusable

· May produce an off-balance jury as long as venire was fair cross-section

Excuse for Cause: Judge decides risk of bias is to great

Consider:  How strong and binding and distant (in time or relationship) was exp?  Did juror say she c/b fair anyway?

Peremptory Challenge: Lawyer excuses without reason—a safety valve on cause (generally allowed 3)

Cannot use race, gender, etc.; use Batson Test
1. Pattern of strikes or differential questioning
2. Forced to offer an explanation—doesn’t need to be persuasive or plausible, e.g. “had long hair”

3. Court decides if believes explanation—has been very generous in believing
	Batson v. Kentucky: Prosecutors are state actors, so cannot discriminate—goal of individualizing/not using stereotypies
Edmonson v. Leesville Concrete: extends Batson to civil cases
Marshall says to abolish peremptories—would make lawyers want to conduct voir dire in Federal cases = $$$$

	JUDICIAL CONTROL OF OUTCOME OF CASE
	Can also control through:

1. judicial instructions—but not sure jury understands or follows; 
	2. can ask the jury if it was bribed or if someone brought in outside info

(usually cannot ask about deliberations)
	3. availability of evidence—won’t let jury see info that would prejudice them

	· Summary Judgment

(reviewable de novo)


	Rule 56 Summary Judgment
(a) and (b) For Claimant or Defendant:  

· move for SJ, w/ or w/o supporting affidavits

· upon all or part of the claim at any time 20 days (P) or anytime (D) after commencement of action.

(c) Grant if can show that

· no genuine issue as to any material fact and that the  moving party is entitled to judgment as a matter of law.
· “No genuine issue” = NMP does not have sufficient evidence to create a jury ?; means cannot meet burden of production at trial

(e) Form of Affidavits:
· personal knowledge

· facts as would be admissible in evidence

· sworn under oath

· supplement w/ depos, answers to interrogs, and additional affidavits
· adverse party may not rest on pleadings but must respond with specific facts showing there is a genuine issue for trial.  If there is no such response, SJ will be entered for the moving party.

Analytically, SJ is linked to Rule 50, taking the case from a jury

· After 12(b)(6), SJ is principal device for avoiding trial.

· 12(b)(6) says a claim is legally insufficient

SJ Rule 56 says claim is factually insufficient 

Policy for SJ: 

Want to rid courts of cases that don’t need a trial

Only on wirtten documents, so special care for accuracy

Why put the burden on the moving party? (Adickes) 

· Reflects substantive choices - who has better access to info, who has burden of production

· Reflects preference for trial over SJ, b/c trial is live, has spontaneity, cross-exam, deals with credibility issues

· If we trust discovery to predict the record at trial, SJ is fine, but what about the virtues of live testimony?
	SJ s/b granted when the record shows that there is no genuine issue of material fact as to an element of other’s claim, so moving party is entitled to JMOL

Policy: Presume that trial is more reliable; fear use of SJ motions to harass; concern for costs-
EX:  P can’t prove one element of her case
· If need more time to respond, judge can give
· Is like a Directed Verdict before trial starts

Ct should view evidence in light most favorable to NMP:

1. all reasonable inferences in favor of NMP

2. all credibility resolved for NMP

3. only unimpeached/uncontradicted evidence for MP

Policy: Don’t want judge acting as 13th juror
1. MP meets burden to support motion for SJ:

Meeting Burden of 56(c)

Moving party has the initial burden (usually is made by party that doesn’t have burden of production/persuasion = ()

· Non-moving party need not respond unless burden is met
a. Affirmatively demonstrate one’s own proof by introducing approp. materials which tend to negate the critical factual element of OP’s claim.  (Addickes)  OR
b. Affirmatively demonstrate absence of opponent’s proof by pointing to the absence of substantial evidence to support their position (not just a gap—point to material on file). (Celotex)

Policy shift:  absence of (‘s evidence is enough for SJ – shows pref for SJ, not trial AND understands that Adickes method can be precipitately high
· Material considered:  interrogs, deps, affs, discovery materials, other pretrial written submissions

· Material need not be admissible at trial.  (Affidavits w/b considered hearsay, but they’re OK)

2. Nonmoving party defeats properly supported motion: 
· show they will have admissible evidence to meet their burden (MP mischaracterized/ignored evidence) OR

· they are entitled to further discovery: Rule 56(f)
Standard for Granting SJ:

· 1st check to see who had burden or prod/ persuasion 

· Nonmoving party w/burden of proof must produce an aff or dep or physical evidence that would support a reasonable inference of nonmover’s claims
OR (disfavored/unlikely)

· NMP can say witness would testify differently at trial, if jury might disbelieve MP’s witnesses 

· Only works w/ Adickes method

· Maybe works if limit to cases where the MP is MP’s only witness, MP has strong interest in outcome, and/or MP controls all the evidence

3. Moving party w/burden of production (usually (): 
SJ should only be granted if they produce enough evidence to show no reasonable jury could find for NMP (cannot use Celotex method)—showing must be pretty darn strong – to show jury could never ever find for OP

· Harder to win whole claim, but useful to remove certain issues from contention
	Adickes v. Kress - (SC) ( moves for SJ on conspiracy issue. (needed to link store’s action to cops)  SJ is denied b/c ( did not meet its burden under 56(c).  ( must make an affirmative showing of the absence of evidence to support (‘s side, and ( did not show that there were no cops in the store.  If( had, ( w/h had to respond with an affirmative showing of fact to put the issue into controversy.

· If MP had supported, ( could have:
· Intro evidence that cop was in store.  Then jury could decide it there was opp. to communicate

· Burden s/b on ( to deny or negate issues opp might bring up b/c it controls info on communications

· Info to support P’s claim had to be in the record before SJ was brought

Celotex v. Catrett - (SC) ( sued ( asbestos manufacturer, alleging  asbestos killed husband.  ( moves for SJ, saying no evidence husband came into contact with (‘s asbestos to prove causation.  SJ upheld.  (‘s met its burden under 56(c) basing motion on its unresponded- to-interrogs.  ( need only show absence of (‘s evidence, not prove its absence.

· Celotex modified Addickes, lowers the burden of proof

Arnstein v. Porter - Crazy ( sues Cole Porter for copyright infringement, saying Porter c/h broken into his apt.  ( moves for SJ b/c ( hasn’t shown access (other element is similarity of material).  ( SJ denied b/c ct finds some similarities and ( had some scant evidence of access (c/h) so there is a genuine issue of material fact and the case should go to jury, so it can decide the credibility issues.

· Broad interpretation of it’s standard:  Was it possible jury might disbelieve Porter?   - This is inconsistent w/law and more a policy choice

· Ct is probably wrong, b/c SJ becomes useless if all ( has to say is “You did it” to create an issue.  SJ would be gutted, and ( would have additional leverage for settlement.

	· Motion for Judgment as a Matter of Law

(Before Verdict and After)

State terms are DV and JNOV

Review for JMOL = de novo


	Rule 50(a) Judgment as a Matter of Law in Jury Trials.
1) If a party has been fully heard on an issue and there is no legally sufficient evidentiary basis for a reasonable jury to find for that party on that issue, the ct may determine the issue against that party.

2) Must wait for NMP to present evidence: Rule 50(a)

3) Must move for JMOL before verdict in order to preserve right to move for JMOL after verdict. 


	 “There’s nothing for the jury to decide”

Did nonmoving party meet the burden of production?

Could reasonable persons differ? (Stout)
· BUT what evidence should judge consider? Don’t want to invade jury’s province and interfere w/ its job…

· All reasonable factual inferences, credibility, s/b resolved in favor of ( when making decision
· Consider only evidence of party moved against and uncontested evidence  v. all evidence 

Should file motions for JMOL and NT at same time

· In case JMOL is appealed or overruled, then new trial is also a possibility for ( if the judge is reversed

· ( can appeal JMOL, if ( wins and decision is reversed, then new trial should continue if JMOL is denied, unless appellate ct decides not to


	Simblest v. Maynard: If draw all inferences for NMP, resolve all credibility issues for NMP, and only look at uncontradicted/unimpeached evidence favorable to MP and find that a jury couldn’t find for NMP ( direct verdict as a matter of law
(Jury was unreasonable in thinking that Simblest could have seen the light, so adopts weird math so won’t have to disbelieve Simblest/attack his credibility)

Sioux City v. Stout: If undisputed facts require inferences, properly send case to the jury—reasonable people can disagree on if the railroad was negligent, so want law attuned to local community standards

	· Motion for a New Trial
Review for NT = abuse of discretion
	When ask for JMOL, may alternatively request a new trial or join a motion for a new trial under Rule 59.  Ct may:

1)
if a verdict was returned:

a)
allow the judgment to stand,

b)
order a new trial, or

c)
direct entry of JML; OR

2)
if no verdict was returned (deadlock?):

a)
order a new trial, or

b)
direct entry of judg as matter of law

Rule 50(c) and (d) If both JMOL and NT motions before judge, judge must decide them both—JMOL ruling is “conditional” 

Rule 59: Judge may order a new trial on her own initiative or on party’s motion. 
Standard: Against the weight of the evidence
Contradictory evidence alone is not enough to grant a new trial.

	“The verdict seems wrong, so losing party can try again”

= A reasonable jury might find for the party half of the time

· Judge acts as Court of Appeals’ agent on the scene: can look at all evidence; count witnesses, whether witnesses were credible, were inferences sensible, was jury sleeping or confused, were attys misbehaving

Generally 2 grounds upon which motion is granted:

1. Flawed Procedures

· evidence improperly allowed/suppressed, atty acted wrongly, jury misbehaved, surprise, accident

2. Flawed Verdicts

· Given the amt of evidence, the jury “misfired” = It was within the jury’s power, but the verdict is “against the great weight of the evidence” 

In actuality, a new trial doesn’t happen too often, b/c judge has to try it again, and judge doesn’t want to commit her time or energy

Conditional New Trials
· New Trial Limited to Damages—damages are “excessive” and/or “shock the conscience”
Remittur (judge orders new trial unless ( agrees to accept reduced damages) and Additur (judge orders a new trial unless damages are increased – rare, esp. in Fed)
	HYPOS:

Case 1:  ( wins verdict, ( makes motion for JMOL, plus NT
· If judge grants JMOL against (, ( has lost, whether or not judge grants or denies a new trial
Case 2:  Judge denies JMOL motion., but then depends on whether she 

· grants motion for NT = ( has to go to trial again, 
· or denies motion  = ( wins
Spurlin v. GM: JMOL: Judge cannot reweigh inferences drawn by the jury; NT: consider the simplicity/complexity of the issues; degree evidence was disputed; did prejudice occur—conflicting evidence alone is not enough to grant

O’Gee v. Dobbs’ Houses: Damages were excessive—remittitur gives P choice of going through trial again or accepting a reduced award



