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BASIC PRINCIPLES: Scope and Purpose of Federal Rules – Due Process, Rules 1 and 2.
I. Procedural values
A. Accuracy
1. Neutral (lack of bias); Precise (in terms of probability that random error will occur in any given case and the expected magnitude of that error)
B. Fairness/Autonomy
1. Trust; Standing; Neutrality (Honesty, unbiased treatment, consistency, factual decision-making)
C. Cost/Efficiency: Financial and Delay
II. Due Process
A. Essential Elements
1. Notice
2. Hearing in a Meaningful Manner and Time (Opportunity to be heard)
a. Value
i. Reduce arbitrary government action; “Fairness” to person whose property has been seized (Abstract/Dignatory); Opportunity for Reasons to justify government action: Find Truth: Accuracy; Protect right of individuals to be free from government interference in their private liberty and property ; Efficiency, Individualism, autonomy, capitalism: laissez faire; Public Accountability;
b. Function
i. Tests the facts of P’s claim; Avoiding error in fact and law; Substantively unfair is a unfair result, not process: has to do with mistake in law; Mistaken means mistake in fact ; Find Truth
c. Form
i. See Chart on Handout #5
ii. Length and severity of deprivation; Relative weight of property interest; Showing of immediate danger; Confrontation (Get to cross examine witness); Presence of Attorney; Oral (stuff doesn’t have to be written): appear and speak up; No other sources of information: reasons have to be in the statement of reasons; Get written result
3. Neutral Decisionmaker
B. Exceptions (II.27)
1. Important Government Interest
2. Need for speed
3. Strict Controls and Standards
C. Provisional Remedies for P
1. Definition: judicial order, obtained at an early stage of litigation, designed to stabilize situation or prevent harm pending final disposition of the case or to provide security to P so that if she succeeds in obtaining judgment she will be able to enforce it effectively. PROVISION b/c can be reversed or retained later.
2. Temporary Restraining Orders (TRO)
a. May be issued ex parte (one side only) if immediate relief necessary
b. Bond to indemnify D against loss or expense required
i. Bond = contractual undertaking by or on behalf of person seeking remedy to make good any damages caused by mistaken issuance of remedy
c. At hearing (where D is present) P can request Preliminary Injunction: P must show:
i. Need to maintain the status quo pending outcome of litigation
ii. Likelihood he will prevail
iii. That P will be harmed more if no injunction than D would be if there is one
D. Misc.
1. Does not depend on what your chances of winning are. There can still be no seizure of property before a hearing
E. (((Fuentes v. Shevin (II.19)
1. Facts: Firestone got police to seize Fuentes’ fridge and stove after she stopped making payments
2. Rule: State acts in some way…To deprive a person of property…Without due process…
3. Outcome: Person must have a hearing before a state agent seizes property
4. Florida Statute (II-20): Any person whose goods or chattels are wrongfully detained by any other person…may have a writ of replevin (provisional remedy) to recover them…
a. Court holds that this is unconstitutional because no seizure can happen before a trial. Fuentes has the right to appear and speak up and defend herself before her property is seized.
b. Goldberg precedent: right to be heard before deprivation: constitution requires hearing before prejudgment wage garnishment and before termination of certain welfare benefits: BUT WELFARE IS A NECESSARY ITEM (a stove isn’t)
F. (((Hamdi v. Rumsfeld (Handout #4)
1. (8) WE HOLD THAT Citizen-detainee seeking to challenge his classification as an enemy combatant must receive notice of the factual basis for his classification, and a fair opportunity to [be heard and] rebut the Government’s factual assertions before a neutral decisionmaker.
2. Habeus corpus: file claim against the person holding you
3. Presumption that if government comes through with evidence, the burden shifts to Hamdi to prove with more persuasive proof that he’s not an enemy combatant (ONUS is on him)
4. O’Connor implies that hearsay would be admissible at trial
G. Matthews v. Elderidge test
1. Importance of private interest (Nature, gravity, longevity of government intervention) vs.
a. Hamdi has lost rights to physical liberty
2. Government’s interest 
a. Nature and context of imprisonment (hold Hamdi so that he won’t go back and fight with enemy)
b. Burdens of More Process (we can’t be calling people who are at war to come back and testify, and if we disclose the intelligence about Hamdi, we’re giving up secrets about Northern Alliance and how we captured him)
3. Risk of Error with reduced process and Probably value of more Process
a. If all we do is look at Mobbs declaration, what is magnitude of risk of error? Balance that against the value of taking more process with respect to reducing error
H. (((Lassiter v. Dep’t Social Services (II.80)

1. ISSUE: Does N.C. have to provide counsel for indigent people when seeking to terminate parental rights?
2. Majority decision:  (II.87) No. It depends on case-by-case decisions and under discretion of trial court. Here there are no complicated legal issues. Creates presumption that we do not apply counsel unless incarceration is at stake
a. Didn’t want to interfere with states rights (Class #6)
3. Dissent: The due process values will be compromised if no lawyer is present. Elderidge test logically flows to decide that legal representation should always be present. There ARE complex legal issues.
a. Lots of problems including biased judge, lack of lawyer (Class #6)
4. Hard for indigent people to get a lawyer (II.60-67)
III. Rule 1.  Scope and Purpose of Rules 
A. Govern procedure in US district courts
B. Values: to secure the just, speedy, and inexpensive determination of every action.
IV. Rule 2.  One Form of Action: known as civil action 
FILING OF INITIAL PLEADINGS

I. Pleadings and Motions Defined: Rule 3, 7
A. Rule 3. Commencement of Action: begins with filing of complaint

B. Rule 7. Pleadings allowed; forms of motions

1. 7(a): 2 kinds of pleadings allowed: COMPLAINT and ANSWER
a. REPLY (answer to an answer) allowed when answer contains a COUNTERCLAIM, or by ORDER of the court

II. Jurisdiction [basic concepts only – not covered in exam]

A. Personal Jurisdiction - Where can defendant be sued?
1. Long-arm statute: D’s relationship to geographic territory where court sits

a. Domicile, Consent, Physical Presence, Minimum contacts of a non-resident

2. Due Process Clause (art. XI)

a. Precedence over state law, so states have to obey federal procedures of due process
B. Subject Matter Jurisdiction

1. State Court - general subject matter jurisdiction

2. Federal Court – (art III, sec 2) limited subject matter jurisdiction
a. Federal question: constitutional or US law

b. Diversity of citizenship: parties from different states
C. Venue

III. General Pleading: Draft Complaint
A. Short and plain statement of jurisdiction and the claim
1. Rule 8(a): General rules of Pleading; Claim for relief

a. statement of grounds of jurisdiction (Rule 8(a)(1))
b. statement of claim showing P is entitled to relief (allegations) (Rule 8(a)(2))
i. Plaintiffs can allege conclusions and facts: no distinction between conclusions and facts

ii. Legal theory not required

iii. Can’t claim simply a conclusory statement; need some facts
c. Relief sought (Rule 8(a)(3))
B. Value of putting more into pleading than required (Buffalo Creek)

1. New theory of mental suffering: get judge to understanding that mental suffering took place

2. Gives voice to plaintiff

3. For PR b/c public and press has access to it

4. To educate court in terms of changing the law and help Hall see that the case involved tremendous suffering; this might have influenced to be more generous
C. Rule 8(e): Concise and Direct; Consistency

1. Rule 8(e)(1): Pleading must be simple, concise and direct

2. Rule 8(e)(2): Pleading in the alternative; Party may plead two or more statements that may seem to contradict each other in one count or in separate counts (in good faith only; not if they know which one is true)
a. The insufficiency of one doesn’t make the other insufficient; facts alleged in the pleading can’t be used against you
b. (((McCormick v. Kopmann (V.82)

i. Summary: P’s husband died in car accident. She didn’t know what the circumstances were so she pled inconsistent facts in separate counts. Count 1: Decedent exercised due care and was free from contributory negligence. Count 4: Decedent’s intoxication caused the accident. Trial court denied D’s motion to dismiss and motion for directed verdict on grounds that since she pled decedent was intoxicated in one count that Kopmann couldn’t have been negligent in the other.

ii. Court’s Rule: When a party is in doubt as to which of the tow or more statements of fact is true, he may, regardless of consistency, state them in the alternative or hypothetically in the same or different counts or defenses, whether legal or equitable. A bad alternative does not affect a good one
c. Policy: 
i. Promotes efficiency (All claims in one case)
ii. Avoiding Inconsistent Verdicts (Going after cases in series could lead to inconsistent verdicts b/c verdict from 1st case isn’t admissible in second case)
iii. Promotes accuracy (More incentives for parties to investigate for discovery and present more data for conduct that’s at issue, More relevant facts presented to jury, better jury can come to most accurate decision)
D. Purposes:

1. Code Pleading (obsolete): reveal underlying facts on which the claim rests

2. Notice Pleading: give notice of the claim so that D can make pre-trial and trial preparation
E. Notice pleading: very broad

1. Simple, contains some conclusions, no greater specificity

2. A complaint must have SOME facts (not just conclusions), because a complaint without facts does not give D fair notice

3. (((Conley v. Gibson (Handout #10)

a. Facts: union violated federal act by failing to represent them fairly in collective bargaining with employer

b. Rule 8(a) does not require a claimant to set out in detail the facts upon which he bases his claim

4. Virtues
a. Encourages access and simplification, less procedural hurdles, less investigation beforehand, P benefits
i. Decisions on merits, not on complex procedures, Reduces battles over technical rules, Easier entry into system (Easier entry into system), Sets broader discovery agenda, Issues narrowed for trial later (Pretrial conferences do what more specific pleading requirement would do)
5. Vices

a. May be that there’s a key fact that you haven’t plead that wipes your case out, Frivolous cases, suits to get D to settle for fear of cost of pleadings 
i. Promotes abuse of system, Excessive discovery; imposes burden on defendant, Frivolous, harassment, “strike suits-claims filed against e.g. corporations where they pay settlement instead of going to trial” induce settlement and payoffs, Time and money wasted before defendant can escape, also induces settlement (Few ways to escape before trial)
6. Code Pleading (“fact pleading”) (old system): can’t allege conclusions, only facts

7. Rule 9(a, b,g) Exceptions: denial of party’s legal capacity to sue or be sued; circumstances that led up to fraud or mistake; and when items of special damages are claimed, must be pled with “particularity” (V.55-57)
F. (((Access Now v. Southwest Airlines (V.3)

1. Essential Elements of P’s Claim: (1) P is blind (person with a disability; (2) Southwest’s website is a public accommodation according to ADA; AND (3) Blind people don’t have access to use website
G. Final relief, types 
1. Demand for judgment - Rule 8(a)(3)
2. Relief in the alternative or of several types 
a. Damages: Compensatory, Punitive, Nominal 
b. Injunctive relief: stop doing it

c. Declaratory relief: say you were wrong

3. Buffalo Creek

a. Sought compensatory (mental suffering, physical injury, wrongful death, loss of property), punitive, and injunctive relief (Class #7)

IV. Service of Process
A. Summons and complaint should be served within 120 days from date of filing of the complaint - Rule 4(m)
V. Burden of Pleading

A. Risks of Burdens

1. Pleading all of EEs in complaint
a. Allege in complaint all elements
b. RISK: getting dismissed by 12(b)(6)
2. Production
a. At trial, Judge decides whether there is “ENOUGH evidence supporting the P’s claim that the jury could reasonably decide the case in P’s favor and that all of her essential elements are true”
b. RISK: non-production (insufficient evidence) leads to SJ or directed verdict for D

3. Persuasion
a. Persuade trier of fact that one’s version of fact is more likely than not true
b. RISK: P loses b/c of non-persuasion
c. Only evaluated by jury; judge doesn’t evaluate this—he just views production burden and decides if a jury could find in P’s favor
B. P doesn’t have to plead defenses. Party that has burden of pleading later has the burden of production and persuasion for that issue
C. See Gomez v. Toledo
ETHICAL PRACTICES: BASIC OBLIGATIONS OF ATTORNEY

I. Rule 11(a): Every paper should be signed by attorney to certify that the suit is not frivolous and not meant to harass or delay the adversary

II. Rule 11(b) says that signature certifies that you’ve made an inquiry reasonable under circumstances 
A. Rule 11(b)(1): not improper purpose, not to harass, delay, increase cost
B. Rule 11(b)(2): legal claims are valid

1. Warranted by existing law, or a nonfrivolous argument for extension, modification, or reversal of existing
C. Rule 11(b)(3): facts alleged have support

1. Plaintiff must have some basis in fact, not just in belief or speculation 

2. In Buffalo Creek, Stern’s speculation about damages for mental suffering passes Rule 11 because there is no fact resource he can turn to

3. In McCormick, there is factual evidence that supports both opposing counts so she passes Rule 11
D. Rule 11(b)(4): if you’re D, denials are warranted or reasonably based on lack of information or belief
E. Bad faith is not a requirement for sanctions

III. Rule 11(c): Sanctions for unethical practices: you don’t need much to escape sanction, but you need something
A. By Motion: Rule 11(c)(1)(A): No time period in Rule 11; can come before or after motion to dismiss; can be initiated by Rule 11 motion by D

1. 21-day Safe Harbor: P can withdraw or amend his complaint within 21 days (court won’t see it before then) after receiving notice of D’s action (e.g. to dismiss)
B. By Court Order: Rule 11(c)(1)(B) Also Rule 11 can come by court’s initiative where it enters order describing conduct and directs person who’s violated rule an order to show cause

1. Up to court’s discretion: Court MAY but doesn’t have to impose a sanction
C. 11c(2) says sanction “shall” be limited enough to deter (that means it must be limited)

1. Rule 11 is meant to deter, not compensate or punish, and sanctions are usually not monetary
a. 1983 amendment moved from private to public interest
D. Sanction CANNOT be given to Rule 11(b)(2) violations because this is a legal mistake or for sanctions given by court’s order unless order to show cause
E. Rule 11(c)(3) says court must describe conduct and explain basis for sanction
F. (((Zuk v. Eastern Pennsylvania Psychiatric Institute (V.92)

1. Summary: Zuk and attorney (Lipman) found joint and severally liable. Zuk settled and paid 7K. Lipman left with 8K. Court said Lipman was not liable under Sec 1927 (bad faith/notice) b/c he didn’t assert frivolous procedural motions that prolong and delay and harass opponent.

2. Judgment: Remanded the whole thing b/c judge applied two sources (1927 and 11), and only gave one amount: Didn’t say what percent of sanctions attributed to each rule

a. This is a violation of Rule 11(c)(2 & 3): it was error to invoke without comment a very severe penalty: possible abuse of discretion

3. Rule 11 violations by Zuk and Lipman: 

a. Factual inquiry: 11(b)(3): no evidentiary support: didn’t look into issue of whether EPPI was still renting out films in library; and P didn’t allege this (Statute of Lim is 3 years)

b. Legal inquiry: 11(b)(2): didn’t make a good faith inquiry into law (copyright of book that mentions films doesn’t copyright films)

IV. Rule 11 does not apply to discovery (Rule 11(d))

V. Problems with Rule 11
A. Has affected Ps more than Ds
B. Problems for parties that want to assert new legal contentions or who need discovery from other persons for evidence of party’s belief
C. Nonmonetary sanctions are not used enough
D. Little incentive for a party to abandon positions after determining they’re not legally or factually supported
E. Produced attorney-client conflicts

VI. History of Rule 11
A. Past: Well grounded in fact, Good faith argument, Shall (MUST) impose sanction
B. 1993 Amendment: Evidentiary support or likely, Nonfrivolous (includes advocating), May impose sanction (upon court’s discretion), deterrence, options, lawyer’s firm (can be jointly responsible), safe harbor provision
C. Future: Rule 11 Proposed Amendment (very harsh and punitive); 

1. See Handout #16 and (Class 17-18)
ANSWER TO COMPLAINT
I. Pre-Answer Motions (Rule 12b,e)
A. Rule 12 motions can be put in separate motion or in the answer. No answer needed until motion ruled. They are directed at the pleading only. If a motion is raised that looks at the evidence not in the pleading, it becomes a Rule 56 SJ motion. 
B. If you use a 12(b) service you may amend it to add other 12(b) defenses up to 20 days after service of answer (not filing date)
C. Only 12(b) defenses can be made by motion instead of as a part of an Answer.
D. Rule 12(b)(1): lack of subject matter jurisdiction; Rule 12(b)(2): lack of personal jurisdiction; Rule 12(b)(3): improper venue; Rule 12(b)(4): insufficiency of process; Rule 12(b)(5): insufficiency of service process: Rule 12(b)(7): failure to join party under Rule 19
E. Rule 12(b)(6): failure to state a claim upon which relief can be granted: challenge of LAW
1. 3 types of failure to state a claim upon which relief can be granted:

a. No such claim exists under any substantive rule of law, thus the court has no power to give a remedy

b. Such a claim exists, but the P does not allege the sufficient factual information to satisfy one or more of the essential elements of such a claim under the applicable rule of substantive law

c. Such a claim exists, but the P’s specific allegations of fact, even if true, do no fit within, or satisfy, the legal meaning of one or more of the essential elements of the applicable rule of substantive law

2. Plaintiff can beyond a doubt prove no set of facts in support of his claim which would entitle him to relief (Conley); no recovery possible under any legal theory

3. Appellate reviews de novo; P’s claims views as true and most favorably to P to decide whether 12(b)(6) should have been granted

4. The only substantive motion
5. Role of JUDGE (Access Now): accept allegations as true, look at pleading in light most favorable to P. Then decide if P is entitled to relief if she can prove those allegations.
6. (((Access Now v. Southwest Airlines (V.11)

a. Rule 12(b)(6) motion to dismiss b/c website is not a public accommodation, so ADA’s rules don’t apply to it; as a matter of law dismissed w/o prejudice

b. Key undisputed fact (that it is a website) nullified the suit
7. POLICY: Purpose of 12(b)(6) motion is to allow opponent to test the legal sufficiency of the claim

a. FAIRNESS: Pleading so liberally in favor of P to allow her to be able to later prove her claim

b. EFFICIENCY: Also to D, allow him to oppose a claim that will not win (for sure); removes burden on D of litigating when not needed

F. Rule 12(e): Motion for a more definite statement

1. If complaint didn’t give D enough information form which to draft his answer and to commence discovery

2. Courts are reluctant to grant

II. Answer can have Admissions, Denials, or Silence (taken as admission)
A. Rule 12(a): D must serve answer 20 days after being served

1. Rule 12(a)(1)(B) If D accepts P’s motion request of waiver of formal service, D gets 60 days to answer
B. Admission: If D admits a fact, it is from then on taken as true

1. Legal effect: 

a. Means allegation is a fact

b. P cannot introduce any more evidence on this fact
C. Denial

1. Legal effect: 

a. Imposes on P burden of proving the allegation denied

b. Permits the D to introduce evidence that would tend to disprove the allegation

2. Rule 8(b): you MUST deny with fair notice so that P has notice to have time to see what’s at issue

a. Denials that do not provide fair notice

i. Suggests that D intends to contest matter which D has no fair basis to contest

ii. Fail to disclose issues D intends to contest, suggesting to P no issue to be investigated/proven

b. Applies to all answers

c. Rule 8(b): may assert lack of knowledge or information to form a belief

i. Has effect of denial; unless party had knowledge or failed to make reasonable investigation (Rule 11)
3. Types of 8(b) denials

a. Specific: applying only to parts of the pleadings

b. Complete: applying to entire complaint

c. General: applying to the entire complaint, except paragraphs specified
D. Silence (Averment) on a particular allegation is taken as Admission (Rule 8(d))
1. Allegations to which no answer is required is taken as Denial
E. (((Zielinski v. PPI (V. 59)
1. Summary: P hit by forklift that says PPI, so sues them. PPI denies section that they were in control of forklift in general terms, b/c they were leasing it to CCI. PPI did not inform/disclose to P CCI’s responsibility although D had ample opportunity. Statute of limitations ran, when case reached trial it was too late to bring action against CCI, so P made motion to make CCI the D. Ct. says general denial was not adequate and should have been more specific with admissions/denials.
2. Holding that PPI owns and operates forklift (even though Carload in fact does) b/c PPI did not deny this fact alleged in P’s complaint
a. Holding is justified for two reasons:

i. They violated Rule 8b
ii. They misled the P: FAIRNESS TO P
3. Lesson: They should have denied that they operated and controlled forklift: instead they replied generally to all of the allegations 

4. D improperly used general denial
F. May include counterclaims in answer (Rule 13(a,b,f))

III. Motions contained in an answer
A. Rule 12(f): Motion to Strike

1. Upon motion or court’s order court may strike redundant, immaterial, impertinent, or scandalous matter from pleadings

2. Party can, for example, move to strike a motion that was supposed to be waived because the opponent had previously filed a different 12(b) motion

3. Most courts are reluctant to grant
B. Waiver Rules: 12(g) and (h)

1. Rule 12(g): Consolidation of Defenses in Motion

a. Use it or lose it: Party may consolidate all defenses, but any defense he could use but didn’t, he can’t use later, unless as provided by Rule 12(h)(2)
b. If party asserts a Rule 12(b) motion he cannot later assert another one; he must do it all at once

2. Rule 12(h): Waiver/Preservation of Certain Defenses

a. Rule 12(h)(1): Rule 12(b)(2,3,4,5) (WAIVED) motions are waived if not pled at first

b. Rule 12(h)(2): 12(b)(6 and 7) (NOT WAIVED) motions can be made at any time before and during trial

c. Rule 12(h)(3): Whenever it is apparent lack of subject matter jurisdiction, case can be dismissed: AT ANY TIME

IV. Rule 8(c): Affirmative defenses
A. D must plead all affirmative defenses but doesn’t have to prove it: use it or lose it
B. Affirmative defense = Any new issue not addressed by complaint; there are other factual circumstances which, if proven, would exonerate D even if the facts alleged by P are established 
C. Exs: contributory negligence, fraud, res judicata, statute of limitations

1. Statute of Limitations strictly enforced unless balanced by fairness issues: P is under disability and can’t pursue claim, D has misled P to find that they don’t need to file a claim
D. Facts are within D’s knowledge, so D has burden of pleading affirmative defenses
E. (((Gomez v. Toledo (V.27)

1. Summary: Gomez, dismissed police officer; D: Toledo, chief of police, dismissed Gomez. P filed 1983 claim and D filed 12b6 motion b/c P didn’t plead that D acted in bad faith. SC held that good faith is an affirmative defense and that P does not have the burden of pleading bad faith. SC used statutory interpretation and said per language of the statute, P just had to plead first two elements.

2. EEs of Section 1983

a. Citizen or person within jurisdiction; Deprived

b. By Another person; Acting under color or state law

c. GOOD FAITH: Unless that person acted on the basis of an objectively reasonable belief that his actions were lawful

3. P doesn’t have to plead “e” because this is a defense so the burden is on D (Rule 8c)

4. Burden of persuasion on D to prove his good faith
a. BECAUSE: P doesn’t know the facts that are in D’s mind, so how is he supposed to plead it?
5. Objective standard for qualified immunity: whether D’s conduct violates statutory rights a reasonable person would have known about

V. Rule 12(c): Motion for Judgment on the Pleadings: After pleadings are closed (after answer), any party can move for judgment on the pleadings.
A. Substance same as 12(b)(6) motion except that 12(b)(6) usually made before answer and 12(c) made after answer

AMENDING A COMPLAINT

I. What can you change in a pleading?
A. Add parties, New theories of law, More damages, More facts

II. In General: After 20 days, a party cannot change complaint without the permission of the opponent or leave of court; OR court may grant leave when justice so requires (ex. one case is better than one, efficiency issues)(broad opportunity to amend

III. Requirements to get an amended complaint filed (Rule 15(a)): quite liberal
A. Once before answer
B. Within 20 days after service of answer IF no responsive pleading allowed (e.g. answer) and case not set for trial
C. Consent of adverse party
D. Leave of court: freely give

IV. Reasons for denying an amendment:
A. When a party waits so long that amendment will derail the trial
B. When the other side was deceived/mislead and changing the theory is terribly unfair

V. Filing of amended complaint may be disfavorable to D because:
A. Prejudice to case
B. Additional burden and cost of defending through discovery
C. Element of surprise, little time to reply about incident number 2 when they’re ready for 1

VI. An amended complaint dates back to the original pleading date when: (Rule 15(c))
A. Rule 15(c)(1): Court is using state statute of limitations and it allows it OR
B. Rule 15(c)(2): Amendment arose out of conduct, transaction, or occurrence (adding new complaint against parties) OR
C. Rule 15(c)(3): Add new parties (see further info below: expanded by Worthington)

VII. Amendments outside the statute of Limitations Period: (Rules 15(c)(2) and 15(c)(3))
A. Essential Elements of 15(c)(3). To amend complaint past Statute of Limitations,: 

1. Must be within 4(m) 120 days service period; AND

2. Satisfies 15(c)(2): same t,c,o; AND

3. New party has to have notice

a. Doesn’t have to be formal written notice, but enough so that party will know that they have to prepare a defense

b. Party has to know that D should have been them but P made a mistake
B. (((Worthington v. Wilson (V.69)

1. Summary: Worthington arrested in home and complained of wrists. Police yanked him by the wrists and two officers beat him to the ground. They handcuffed and pulled him up by the cuffs, breaking his bones. P sues “unnamed officers” under 1983 and adds town exactly 2 yrs after incident. Then replaces “unnamed officers” with their names using (II.A above). P fulfills all EEs except the “mistake” one, so the amendment can’t relate back to the original pleading but to the date of the incident.

2. Court applied New version of Rule 15(c); adds language of 4(m) rule; extends statute of limitations period (adds 120 days to when complaint was filed)

3. Holding: P satisfied all EE’s of 15(c)(3)(B) except #3, that it was a mistake

a. Mistake vs. Lack of Information

i. Focus shifts to state of mind of plaintiff: mistake that he thought he had the right party and he didn’t vs. that he just didn’t have enough information and didn’t know ( This would encourage plaintiffs to be more proactive in investigation

ii. If P has a choice of Ds in front of him and randomly picks some, this is not a mistake (e.g. can’t randomly pick people out of a phonebook and fill in the blanks later—this would be a Rule 11 violation)
4. The rule is so restrictive b/c Worthington filed on the last day of SOL. This is his last chance.

5. POLICY: We want to make P more proactive in looking for proper D.
JOINDER OF CLAIMS AND PARTIES

I. Joinder of Claims by P against a D: never required
A. P is the master of her own case
B. Rule 18(a): Once P has got D in the case, can add any claim against D

1. Claims include original claims, counterclaims, cross-claims, 3rd party claims

2. Purpose: efficiency
C. Joinder is always limited by subject matter jurisdiction of court (we will assume always proper)
D. Rule 21: Any claim can be severed and proceeded with separately

II. Joinder of Parties by P: Rule 20(a): permissive joinder (not mandatory)
A. Multiple Ps

1. Ps may join if they assert right to relief if same transaction, occurrence, or series AND common question of LAW or FACT
B. Multiple Ds

1. D’s may be joined if P’s asserted right to relief against them arising from same transaction, occurrence, or series AND common question of LAW or FACT
C. (((Kedra v. City of Philadelphia (VI.25)

1. Summary: Multiple acts of violence committed by different police officers against different members of the Kedra family over a 14-month period.

2. Court says separate acts are part of the same series of transactions; said Kedras suffered a systematic pattern of harassment. 
3. Common question of law or fact is: NOT IDENTIFIED. 

a. X.32, Footnote 6: Court says that D never asserted that there was no common q of law or fact so there must be one, but it’s unclear what that is.
b. REASONABLY RELATED: All approved by head police officer

4. POLICY: Very liberal; joinder of parties is encouraged

a. LIBERAL JOINDER makes system more convenient, less expensive and time-consuming

b. Value of multiple P’s in police brutality cases/civil rights cases: strengthens claim of patterns of brutality
III. Joinder of Claims by D
A. Counterclaims: Claim back against your direct opponent to be stated in a pleading
1. Rule 13(a): Compulsory; D must assert these claims or else he can’t ever again:

a. If claim arises out of same t/o/s, AND doesn’t require trial with third-party over whom court doesn’t have personal jurisdiction

b. Exceptions:

i. Rule 13(a)(1): claim was in another pending action when action started

ii. Rule 13(a)(2): opposing party brought claim through process by which court had no subject matter jurisdiction
A. Not in effect after Shaffer decision (VI.16)

c. Use it or lose it: Compulsory counterclaims have preclusive effects

i. § 22(2). Preclusion applies to failure to bring a counterclaim if 

A. § 22(2)(a): counterclaim is compulsory; OR

B. § 22(2)(b): successful prosecution of 2nd claim would nullify the 1st  claim
2. Rule 13(b): Permissive: D can assert this whenever (no use it or lose it rule; no preclusive effects, § 22(1))

a. D can make any counterclaim that arise out of or don’t arise out of same occurrence against P. Any claim not related to action is permissive and can be brought up whenever.

b. Permissive counterclaims must be stated in pleadings.
c. Advantages for joinder for P: Escalates damages, Escalates damages, easier to show events happened and that they were intentional, gives P more credibility
d. Permissive counterclaims must be dismissed if they lack independent basis of federal jurisdiction. (Jones)

3. Rules 8(a,e) apply to Counterclaims

a. Answers usually contain: Responses to P’s allegations, Affirmative Defenses, and Counterclaims

4. (((Jones v. Ford Motor Credit Company (VI.6)

a. P sues D for discriminatory financing program. D files counterclaim for unpaid car loans. P moves to dismiss and court grants. 

b. Rule: 13(b) Permissive counterclaims must be dismissed if they lack independent basis of federal jurisdiction. VI.9: 13(a) Compulsory counterclaims require a “logical relationship” to the original claim. The “logical relationship test” does not require an absolute identity of factual backgrounds, but the essential facts of the claims must be so logically connected that considerations of judicial economy and fairness dictate that all the issues be resolved in one lawsuit.

c. The counter here is PERMISSIVE and can be dismissed for lack of jurisdiction because there is no logical relationship between the claims. Reasoning on VI.9.
d. Policy: Allowing counterclaims in this jurisdiction will discourage bringing of claims in the proper forum
5. § 21 Judgment for D on his counterclaim.

a. § 21(1): Merger (§ 18) applies to counterclaims won by Ds. 

b. § 21(2): If D wins counterclaim but unable to recover fully because of inability of court to render such judgment AND unavailability of devices like removal to another court or consolidation, D is not precluded from maintaining an action to recover for the balance due.

6. § 23. Judgment for P on D’s counterclaim.

a. § 19 barring applies.

B. Cross-Claims
1. Rule 13(g): Cross claims against a co-party are always permissive.

a. May allow cross-claim against a co-party for a claim either:

i. Arising out of same t/o of original action or of a counterclaim, OR

ii. Relating to any property subject to original action

b. Cross-claims may include claim to a co-party to indemnify the claimant for all or part of liability arising out of action.

2. Rule 13(h): Joinder of additional parties.

a. Parties may be joined in counterclaims and cross-claims (according to Rules 19 and 20)

IV. Joinder of Claims Revisited: The Effect of Rule 18(a)
A. Claim preclusion does not require joinder of all possible Ds. This would require P to know all possible claims against all possible Ds.

B. See PRECLUSION below.
V. Judicial Power to Consolidate, Sever, Drop Parties, Order Separate Trials
A. Court may order separate trials b/c:

1. Rule 20(b): Prevent party from being embarrassed, delayed, put to expense by inclusion

a. Purpose: Prevent delay or prejudice

2. Rule 42(b): Court may order separate trials on ANY claim

a. Purpose: convenience, avoid prejudice, expedition
B. Rule 21: Misjoinder of parties is not grounds for dismissal of action; Court may order (or by party’s motion) AT ANY TIME dropping or adding of parties. Any claim can be severed and proceeded with separately.
C. Rule 42(a): Court may consolidate actions involving common question of LAW or FACT

1. Purpose: to avoid unnecessary costs/delay

DISCOVERY

I. VALUES of Discovery

A. Accuracy: litigation on the merits or settlements on the basis of expected trial outcomes

1. Although still maneuvering/skill needed – don’t need to give it all up

B. Fairness: full disclosure allows parties to put forth the most favorable case

1. “broad discovery is a cornerstone of the litigation process contemplated by the Federal Rules of Civil Procedure.” Zubalake.

C. Efficiency/Fairness: make available information prior to trial if there can be a part or whole summary judgment or settlement

D. Efficiency: in order to have short, compact trial for lay juror ( need to do this all before trial; promotion of settlement

II. Basic Discovery Tools
A. Depositions (Rule 30)
1. Leave of court required if 

a. Proposed deposition will result in more than 10 depositions

b. Person to be examined has already been deposed

c. Party request to take deposition before 26(f) conference (unless party won’t be available later)

d. Person to be deposed is in prison

2. Notice of Examination

a. Deposing party must give reasonable notice to all other parties of

i. Time and place of deposition

ii. Name and address of all those deposed (or description if name no unknown)

b. Method of Recording

i. Notice to state method

ii. By sound, video or stenograph

iii. Party taking deposition bears cost of recording

iv. Any party may request transcript of deposition

c. Deposition requirements: Conducted before court-appointed officer
d. Production of Documents: notice to a party deponent may be accompanied by a Rule 34 request for documents and tangible things (to be brought to deposition). A person can also be compelled to come and be deposed through a subpoena in Rule 45.
3. Schedule and Duration

a. Objections to be stated concisely, non-argumentatively, and non-suggestively; May instruct deponent not to answer to preserve a privilege, enforce court limitation, or to present motion to terminate

b. Time limit

i. Deposition limited to 1 day of 7 hours

ii. Extra time allowed if needed for fair examination or if deponent delays examination (court may sanction these deponents)
4. Deposition can be of any person. Protection of non-parties to ensure that they’re not overly burdened: can’t be more than 100 miles from where they live or work. Increases cost of deposition when it’s the lawyers who have to travel, and not the person deposed.
B. Written Interrogatories (Rule 33): Quick and Cheap 
1. Rule 33(a): Availability

a. Interrogatories may be served to any party once service of process made

b. Party may not serve more than 25 interrogatories

c. Leave of court needed if party wants to serve more than 25 or wants to serve them early

2. Rule 33(b): Answers and Objections

a. Rule 33(b)(1): Answering Interrogatories. Each question must be answered separately, fully, in writing, and under oath (unless objected to). If objected to, must state reasons.

b. Rule 33(b)(2): Signatures. Answers must be signed by person answering and objections must be signed by objecting attorney.

c. Rule 33(b)(3): Time limit. Must return interrogatories within 30 days of service. Court may change this limit or parties may agree to new limit.

d. Rule 33(b)(4): Objections. Grounds must be stated w/ specificity and must be timely stated.

e. Rule 33(b)(5): Party submitting interrogatories may move for a Rule 37(a) order for sanctions with respect to objections or failure to answer.

3. Rule 33(c): Use at trial. Subject to Rule 26(b). Court may order not to answer interrogatory until certain discovery complete.

4. Rule 33(d): Option to produce business records. Answering party may opt to allow questioning party to see records and get an answer himself.
5. Cost of answering documents is on the party answering the interrogatory.

6. Buffalo Creek: Stern used interrogatories to obtain lists of what people had lost: property, medical injuries, to think about settlement
C. Document Production (Rule 34)
1. Rule 34(a): Scope. Party may request another party to (as per Rule 26(b))

a. Rule 34(a)(1): produce any document or information in its custody
b. Rule 34(a)(2): permit entry for inspection and surveying

2. Rule 34(b): Procedure. Request must state each item separately to be inspected with reasonably particularity, describe manner in which inspection will be done and request a reasonable time and place for inspection. Leave of court is needed to serve requests early.

3. Rule 34(c): Non-parties. May be compelled to produce documents under Rule 45 (You serve subpoena upon on party and then they’ll get it from the third person)
a. Buffalo Creek: Stern used 34c to get reports from Vituminous Coal group: request of documents from 3rd party
4. Cost of producing documents (Searching through documents, interviewing people, copying) is on the party who is asked to produce documents.
D. Physical and Mental Exam (Rule 35)
1. Rule 35(a): Order of Examination. Party must obtain a court order by motion and show good cause for the mental or physical exam and that it is a material matter in the controversy.

2. Rule 35(b): Report of Examiner.

a. Rule 35(b)(1): Adverse party may request report of exam

b. Rule 35(b)(2): By requesting a report of examiner’s testimony, examined party waives privilege to get another examiner to testify for her.

c. Rule 35(b)(3): agreements by parties may be made to alter rules.

III. Basic Discovery Process
A. Timeline

1. P files complaint (120 days(P serves D with complaint(20 days(D files Rule 12 Motions of Answer(90 days (planning meeting, report, conference)(Scheduling ORDER under Rule 16(b)
B. Initial Disclosures (Rule 26(a)(1)); 

1. Party must provide

a. 26(a)(1)(A): Name, address, and phone of people (doesn’t need to be a party) likely to have discoverable information that the disclosing party may use to support its claims/defenses 

b. 26(a)(1)(B): Documents, data, tangible things in the possession, custody, or control of party that he will use to support his claims/defense

c. 26(a)(1)(C): Materials (unprivileged, unprotected) to be used to calculate damages
d. 26(a)(1)(D): Insurance Agreements
e. 26(a)(1)(E): The following are exempt from initial disclosure:

i. Action for review on an administrative record

ii. Petition for habeus corpus or other proceeding to challenge a conviction or sentence

iii. Action brought by a person in the custody of U.S. or a state w/o counsel

iv. Action to enforce or quash and administrative summons or subpoena

v. Action by U.S. to recover benefit payments

vi. Action by U.S. to collect a student loan guaranteed by U.S.

vii. Ancillary proceedings in other courts

viii. Action to enforce arbitration award
2. Disclosures should be made within 14 days after 26(f) conference of meeting of parties

a. If objection, court states time limit

b. If party served/joined after conference, disclosures should be made within 30 days

3. All reasonably available information should be disclosed. Invalid excuses: investigations not fully complete, opponents’ discovery insufficient, opponents failed to submit discovery
C. Scheduling Conference (Rule 26(f))
1. Parties must conference at least 21 days before scheduling a 16(b) conference

2. Parties to consider nature and basis of claim, defenses, possibilities for prompt settlement, disclosure arrangements and creation of discovery plan

3. Court order may exempt hearing

4. Discovery proposals should include: what changes should be made to rules, what subjects need discovery, due dates, and protective orders needed.

5. All parties and attorneys required to set up conference and make good faith effort to reach agreement.

6. Discovery plan must be submitted within 14 days after conference.

7. Court may order parties/attorneys attend conference in person.

8. If needed court may decrease 21 day limit or 14 day limit, excuse written plan, or require oral report on discovery plan.
9. Buffalo Creek: Parties would bring up: involvement of Pittston in Buffalo Mining, mental sufferings, safety regulations, insurance, ownership, awareness of safety issues. They’d probably want medical exams in phases b/c there are so many of them.

a. Plaintiff will emphasize that they are going for punitive damages and mental suffering

b. Pittston will assert the corporate veil defense

c. Rules want them to talk about a prompt settlement; it’s too early in this particular case

d. They will probably talk about insurance coverage

e. Plaintiffs will notify the defendant that they will pursue medical examinations
D. Timing and Sequence (Rule 26(d))
1. Parties may not seek discovery until after Rule 26(f) conference (unless court allows or parties agree)

2. Methods of discovery may be used unless court grants motion based on injustice, inconvenience of parties/witnesses, or delays to other party’s discovery.
E. Supplementation (Rule 26(e)): Party who responds to discovery request must supplement with new information if:

1. Rule 26(e)(1): he learns that disclosed information are incomplete or incorrect, and new information has not been known to other parties during discovery

2. Rule 26(e)(2): incorrect/incomplete depositions/interrogatories of expert for which report are required
F. Pre-trial Disclosures (Rule 26(a)(3)): For any evidence to be used at trial, party must disclose and promptly file with court:

1. Rule 26(a)(3)(A): name, address, phone of each witness and subject matter or their testimony, indicating which may and may not appear at trial

2. Rule 26(a)(3)(B): designation of witnesses whose testimony is expected to be by deposition

3. Rule 26(a)(3)(C): identification of each document and exhibit and summaries of evidence

4. Pretrial disclosure must be submitted at least 30 days before trial. 

5. Within 14 days after pretrial disclosure, party may file list of objections to the use of depositions and admissibility of materials (with reasons). Objections not made within 14 days are waived.

IV. Scope of Discovery
A. General (Rule 26(b)(1))
1. Party may obtain discovery of any material not privileged AND relevant to claim or defense of any party.

2. Relevant information need only appear reasonably calculated to lead to discovery of admissible evidence, not necessarily has to be admissible. Info can include books, documents, or other tangible things, or identity of people with knowledge of discoverable matter.

3. Court may order discovery of any matter relevant to subject matter involved in lawsuit but only for good cause.
B. Limitations (Rule 26(b)(2))
1. Courts/local rules may change rules by setting limits on number of Requests of Admissions, but only Courts can set limits on length and number of depositions and interrogatories.

2. Discovery must be limited if court determines that:

a. Discovery sought is unreasonably cumulative or duplicative OR obtainable from a more convenient or less expensive source; OR 
b. Party seeking discovery had ample opportunity to obtain information sought; OR
c. Such discovery would be unduly burdensome or expensive in comparison to needs of case, amount in controversy, limitations on parties’ resources, importance of issues at stake in litigation, or the likely benefit of discovery.

i. There is a presumption that responding party bears $ burden of discovery

ii. (((Zubalake v. UBS Warbug LLC (VII.2): COST SHIFTING
A. Summary: P suing employer for gender discrimination and illegal retaliation. (D is corporation). P wants to discover various emails exchanged among D e’ee – existing in backup tapes or archived media – relevant to her claim of gender discrimination. D claiming undue burden – high cost. P move for order compelling D to produce 37(a)(2) for D’s refusal to answer request for production of document. Cost-shifting weighed ( 7 Factor Test ( 
1. Cost not immediately shifted – D “at its expense” responsive e-mails existing on optical disks or on active servers + those on 5 backup tapes chosen by P ( if those are deemed relevant ( Court will weigh factors to determine ultimate cost-shifting

B. POLICY: VII.9: Court doesn’t want to preclude hearing of meritorious cases b/c P won’t bring it b/c it’s expensive. But if P pushes discovery too hard that it will bankrupt D, we apply shifting of costs to P.
1. Court must balance broad discovery of General Scope (26(b)(1)) AND Cost Limitations (26(b)(2))

2. Marginal Utility Test: The more relevant something to be discovered is, the more likely the cost stays on the party who is being discovered

3. Criticism: Cost-shifting may effectively end discovery, especially when a private party vs. corporation
C. New test for electronic data—Factors to determine cost shifting:

1. Specifically related

2. Other sources

3. Cost to claim

4. Cost to resources

5. Parties’ control, incentive

6. Importance of issue: DOMINATES
7. Relative benefits of information
d. Court may alter limits in the rules on the number of depositions and interrogatories or length of depositions under Rule 30. Argue that it’s none of exceptions (not (i) repetitive, not (ii) enough opportunity for discovery, and not (iii) too burdensome). 
C. Trial Preparation Materials (Rule 26(b)(3)): Rule itself doesn’t mention “work-product”
1. Definition of Trial Preparation Materials/Work Product: 

a. Documents

b. Otherwise Discoverable

i. Relevant and not privileged

c. Prepared in anticipation of litigation

d. By the party

2. Disclosure. Party may obtain discovery gathered by another party ONLY upon showing that he has a substantial need for materials to prepare his case AND cannot obtain substantial equivalent of materials without undue hardship
3. Disclosure is limited to materials themselves. A court will protect a party’s work-product (conclusions, theories of recovery, strategies, etc.)

4. If a party previously made a statement concerning action, he doesn’t have to present a new one when obtaining another party’s materials.

a. If other party denies material, party seeking discovery may move for court order to obtain other party’s materials AND apply for expenses incurred in relation to motion.

b. A “previously made statement” = written statement signed or adopted by person making it OR recorded transcript of recording of oral statement by the person making the showing

5. To claim material as Privileged or trial-preparation material, party must expressly claim reason for protection AND describe nature of documents specifically enough to allow court to assess applicability of privilege or protection.
6. (((Hickman v. Taylor (VII.38): Came before Rule
a. Summary: 5 crew members drowned when a tug sank and D’s attorney conducted interviews of survivors in preparation for possible litigation. P’s attorney requested those transcripts and notes in an interrogatory or in the alternative D’s attorney recollections interviews.

b. Rule: 
i. Written statements, 
ii. Private memos, 
iii. Personal recollections; 
iv. Prepared by counsel; 
v. In preparation for possible litigation ARE IMMUNE FROM DISCOVERY; 
vi. Unless show SUBSTANTIAL NEED or UNDUE HARDSHIP of obtaining information
vii. NOTE: Hickman protects more than Rule 26(b)(3): Rule protects documents and tangible things; Hickman protects mental impressions too
c. Holding: There was no showing of justification/necessity, so materials are work-product and protected. 
i. These witnesses were available to depose.

ii. It wouldn’t be expensive to get witness statements.

iii. There was public testimony, so lawyer could have gotten that

iv. No justification for requiring memos and recollections of lawyer
7. POLICY: Pros and Cons of Immunizing Work-Product (Class #23 Notes)
a. PROS of Immunizing

i. FAIRNESS: party owns the “wits” of his lawyers; Lawyers need privacy to do their work

A. Protect client, and lawyer-client relationship

ii. ACCURACY: Preserve adversarial system; promote justice: Confidentiality, property, autonomy, fairness
A. Lawyers would be wary of creating work product because of fear of future disclosure so they won’t do any good work

b. CONS of Immunizing

i. FAIRNESS: Parties aren’t always equal, and whoever has more money will be able to produce more work-product

8. Compare Work-Product Doctrine and Attorney-Client Privilege Doctrine

a. Work-Product Doctrine

i. Materials prepared in anticipation of litigation

ii. Sources of client and others

iii. Overcome if info can’t be obtained by other sources or hard to get it

b. Attorney-Client Privilege Doctrine

i. Communications with legal advice of any kind

ii. Doesn’t need to be related to litigation

iii. No exceptions based on unavailability of the info from other sources
D. Protective Orders (Rule 26(c))
1. To request a Protective Order, party must make a motion, show good cause, and show a good-faith effort to attempt to settle matter without court.

2. Court may order which justice requires to protect party from: annoyance, embarrassment, oppression, or undue burden or expense.

3. Court can use following controls to protect party:

a. Disclosure or discovery not to be had

b. Disclosure or discovery only on specified terms or conditions

c. Discovery be had by certain method

d. Discovery scope limited to certain matters

e. Discovery be conducted in privacy of court designee

f. Sealed depositions only to be opened by court order

g. Trade secrets/confidentiality not to be revealed, or revealed only in certain manner

h. Parties file simultaneous documents and info in sealed envelopes to be opened with a court order
V. Experts
A. Initial Disclosure (Rule 26(a)(2))
1. Parties must disclose identity of all experts who may be used at trial
2. Experts must submit a signed written report to contain all of the following:

a. Statement of all opinions that may be expressed at trial

b. Reasons for expert’s testimony

c. Data and information

d. Exhibits

e. Expert’s qualifications

f. Compensations to be paid to expert

g. List of all previous cases expert has testified in

3. Due 90 days before trial and response to expert testimony due 30 days before trial
B. Trial Preparation: Experts (Rule 26(b)(4))
1. Rule 26(b)(4)(A): Depositions. Depositions of any person identified as expert may be taken and may be used at trial. If report required, deposition conducted after report is received.

2. Rule 26(b)(4)(B): Other party’s experts. Party may discover known facts or opinions of another party’s experts (thru deposition/interrogatory) who are not expected to be used at trial ONLY IF party shows EXCEPTIONAL CIRCUMSTANCES that make it impractical to obtain expert information himself (by hiring his own).
a. Examples of Exceptional Circumstances (Ager)
i. Expert may be the only one in his field
ii. He’s the only one who can do the test

iii. Buffalo Creek: D had picture of what it looked like after flood
3. Rule 26(b)(4)(C): Court MUST require party requesting information to pay reasonable fee to expert for her time spent in responding to discovery requests and a reasonable portion of expert’s fee to other party for expert opinions obtained by him. 
C. Types of Experts (Trial Preparation)
	
	Retained and will testify
	Retained for consultation only
	Informally consulted
	Ordinary fact witness

	Description
	
	Experts prepare you to cross examine cross examine opposing expert and your own experts
	For ex. on the golf course
	Treated as an ordinary witness

	Discovery
	FULL DISCOVERY
	NO DISCOVERY UNLESS there are exceptional circumstances, governed by 26(b)(4), Ager
	NO DISCOVERY (According to Advisory Committee Note; Rule itself doesn’t address)
	FULL DISCOVERY

	Disclose Name?
	YES, 26(a)
	NO (Ager) Rule 26 doesn’t talk about names
	NO (Ager)
	YES, 26(a)

	Report?
	YES, 26(a)
	NO
	NO
	YES, 26(a)

	Deposition?
	YES, 26(b)(4)(A)
	NO
	NO
	YES, 26(b)(4)(A)

	Materials?
	YES, 30, 34, 45
	NO
	NO
	YES, 30, 34, 45


1. (((Ager v. Jane C. Stormont Hospital (VII.54): Experts informally consulted; experts retained for consultation only

a. Summary: P was served interrogatories to answer about information on an expert witnesses; refused to answer b/c experts was informally consulted.

b. Whether an expert is “informally consulted” will be decided on a case-by-case basis taking into account these questions (VII.58):

i. Who initiated?

ii. What information was exchanged?

iii. Length of exchange?

iv. Was there an exchange of money?

c. Rule 26(b)(4)(B) precludes discovery against experts who were informally consulted because it is only concerned with experts retained or specially consulted

d. Holding: Experts informally consulted are not discoverable. Experts retained for consultation only cannot be discoverable UNLESS a showing of exceptional circumstances

2. Buffalo Creek: Experts Weedfall and Wallen

a. Weedfall had facts about the rainfall; wanted too much money from P so retained from D and wouldn’t talk to P

i. Stern could still depose him because he was an ordinary fact witness before the litigation began. Any work he had done for Pittston once he was retained would have been protected by 26(b)(4)
D. Problems with experts

1. Possible bias

2. Same experts testify in many cases

3. Experts are paid: incentives to find evidence favorably for party

4. Juries have to compare opposing experts in the same general field of study

5. Sometimes evidence is scientifically unreliable

6. German system (VII.62): court’s choose experts, not parties

VI. Compelling Discovery (Rule 37(a)(1,2,3)): Motion for Order Compelling Disclosure of Discovery. 
A. Rule 37(a)(1): Appropriate Court. Motion required where deponent is a party where action pending. Motion required where deponent is not a party where deposition is pending.
B. Rule 37(a)(2): Motion. If party fails to disclose, court may grant motion to compel disclosure, upon showing of GOOD FAITH effort to obtain discovery without court’s help. If deponent refuses to answer, party may make motion for order compelling an answer. If court denies motion, deponent may be granted protective order.
C. Rule 37(a)(3): Evasive/Incomplete Answer. Is considered failure to answer.
VII. Ethics of Discovery (Handout #21)—Rule 11 doesn’t apply to discovery
A. BASIC LESSON: COMPETENCE

1. 1.1: Competence, 1.3: Diligence, 3.2: Expediting, 3.4: Fairness, 5.1: Supervising Lawyer, 5.2: Subordinate Lawyer
B. Ethical Problems in J.Stewart, The Partners

1. Competence: They kept asking the same questions over and over again.  

2. Preparation: They hadn’t prepared well. Peck didn’t look through documents well. He lied and said he destroyed documents. It was the lawyers’ job to supervise Perkins and make sure they are not destroyed.

3. Fairness: Gazeto didn’t hand over letters that were in his position. Doar resorted to underhanded tricks to get documents. Furth was kind of dismissed and exiled (informal punishment). Perkins guilty of perjury b/c signed something saying he didn’t have the documents when he did.

SUMMARY JUDGMENT

I. Purpose of Summary Judgment (POLICY)
A. SJ shows that there is No Question of Fact, so case doesn’t have to go in front of jury

1. Any left over Questions of Law can be decided by the Judge

B. EFFICIENCY: To give D chance to end trial before real crunch in time and money if P doesn’t have a case
1. If there’s no GIMF, not worth wasting time and money on gathering testimony

2. Since notice pleading, it’s been harder and harder to get a claim dismissed through 12(b)(6) motion
C. ACCURACY: Pretest of P’s ability to satisfy production burden at trial
D. 12(b)(6) is the first escape hatch for D, motion for summary judgment is the second, and motion for directed verdict is the third

E. Note 5 VIII.17: designed so moving party can pierce P’s pleading

1. Pierce: means P has to produce more evidence to support allegations; saying that the allegations aren’t real facts 

2. Mostly summary judgments filed by D
F. Burden of production and persuasion on P to avoid SJ

II. Proper Summary Judgment Materials (Rule 56(a,c,e,f,g))
A. Rule 56(a): For Claimant (P). Party may move for SJ (w/ or w/o supporting affidavits) AFTER either:

1. 20 days from commencement of action OR

2. Service of motion for SJ by the adverse party
B. Rule 56(c): Motions and Proceedings. SJ must be based on: Pleadings, Depositions, Interrogatories, Admissions, Affidavits
1. Summary judgment decided totally on paper (VIII.14)

2. Affidavit = document created by attorney to take testimony from clients or third party

a. Higher burden of persuasive evidence if affidavit is in direct contradiction to sworn testimony (VIII.37, Note 6)

3. Most motions for SJ are made at the end of discovery
C. Rule 56(e): Defending Motion for SJ.

1. Requirements for Affidavits:

a. Must include personal knowledge of facts

b. Shall show that the affiant is competent to testify

c. Court may permit affidavit be supplemented by depositions, interrogatories, or other affidavits.
D. Rule 56(f): When Affidavits are Unavailable.
1. If a party opposing a motion for SJ can show in its affidavit that it cannot obtain affidavits containing facts ESSENTIAL to justify its opposition to SJ, then court may:

a. Refuse application for SJ, OR

b. Order a continuance to permit affidavits to be obtained (or other depositions or discovery to be had), OR

c. Make such order as it deems just
2. If record hasn’t been developed through a chance to get affidavits or discovery, the court opposing the motion can get more time to do it; courts are pretty lenient in granting this time

3. Opposing party must show: There’s something you need; AND You haven’t had enough time to get it; AND If you get it, it will be productive to you
E. Rule 56(g): Affidavits made in Bad Faith (to delay proceeding). A party making an improper affidavit shall pay the other party’s reasonable expenses (including attorney fees) associated with the motion for SJ, and offending party/attorney may be guilty of contempt.

III. Meaning of “No Genuine Issue of Material Fact”
A. A reasonable jury MUST (can only) find one way
B. See IV.B.5 below (2 ways to satisfy 56(c) burden; Adickes and Celotex)
IV. Motion by Party without Burdens of Proof (Usually D): Rule 56(b): D may move for SJ AT ANY TIME on ALL or ANY of the parts of the claim (with or without supporting affidavits).
A. Court’s process of evaluation

1. 1st step: Did moving party fill its 56(c) burden?

2. 2nd step: Did non-moving party fill its 56(e) burden?

3. 3rd step: Court decides based on entire submission through 56(c) materials

B. Initial Burden: 

1. Rule 56(c): Motions and Proceedings. 

a. Motion for SJ must be served to adverse party at least 10 days before the scheduled hearings.

b. Adverse party may serve opposing affidavits at any time before the hearing.

c. SJ must be based on: Pleadings, Depositions, Interrogatories, Admissions, Affidavits

d. SJ shall be rendered if, based on materials above in #c, 

i. There is no genuine issue of material fact AND
ii. The moving party is entitled to judgment as a matter of law (Under law there’s no way that these facts add up to liability)

e. Moving party’s initial burden is same as ultimate burden to support its motion that there’s no genuine issue of material fact

f. Parties may agree that facts are undisputed but there may be a dispute about how to apply the law to the facts
2. Motion Process: moving party goes to court, sets a hearing date with clerk, files a brief as to why summary judgment motion, files affidavit, brief refers to all discovery material that supports, then serves to opponent at least 10 days before hearing

3. (((Adickes v. S.H. Kress & Co. (VIII.5)

a. EE’s of 1983: P deprived of right by D, under the color of the law

i. Private person can be convicted under 1983 if in concert with a state agent

b. Facts Alleged: *Sat down for lunch with students, *denied service *because it was a mixed group, *left store and was falsely *arrested by police officer because she was in mixed group; *police were in store

c. Conclusions Alleged: Kress and Police acted together, communicated, and agreed:

i. To Deprive her right to enjoy equal treatment and service in a place of public accommodation

ii. To Cause her arrest on the false charge of vagrancy

d. Holding: Reverse granting of summary judgment b/c D didn’t fulfill its initial burden of affirmatively negating all of P’s theories. D has burden of showing no cop in store. We don’t look at whether P has filled it’s 56(e) burden until D has met its 56(c) burden not to rely on her allegations but to come forward with specific facts. In fact P had not filled her 56(e) burden, but it didn’t matter.

e. Kress’s evidentiary material would satisfy the production burden of genuine issue of fact: that a reasonable jury COULD find for D. But their initial burden was to provide more evidence that there was no genuine issue of fact: that a reasonable jury MUST (COULD ONLY) find for D.
4. (((Celotex v. Cartrett (VIII.18)

a. EEs of P’s complaint:

i. DUTY: Company had duty not to manufacture unreasonably dangerous product

ii. BREACH: This product was unreasonably dangerous: This is NEGLIGENT

iii. CAUSATION: His death was caused by Celotex’s asbestos product, which husband was exposed to

iv. DAMAGES: Her husband died

b. P has 3 documents to show exposure for 56(e) response (VIII.19). See Class #27 Notes

c. 56(a) and (b) say “affidavits, if any” so Celotex can move with or without affidavits

d. Limited Adickes: You don’t have to disprove P’s allegation of facts; you can show that she doesn’t have any facts

i. You don’t have to disprove her facts, just show she doesn’t have them.

e. Policy (Sytem Values) that guided this decision

i. EFFICIENCY: It makes it easier to get SJ motions to get granted

ii. FAIRNESS/ACCURACY: Makes it easier to get rid of claims that have no merit

iii. With notice pleading, it’s been harder and harder to get rid of a claim on 12(b)(6)
iv. Summary Judgment is an integral part of our system (VIII.22)

5. 2 ways for D to fulfill its 56(c) burden—COMPARISON: Adickes and Celotex
a. Adickes: Use Affirmative Evidence (Affidavits and/or Discovery Materials) to NEGATE an EE of Plaintiff’s claim; No Genuine Issue of Material Fact on that Essential Element

i. NO GAP; 1 witness with personal knowledge

ii. Note 6 after Adickes: Some courts have interpreted it with respect to you have to negate every essential element of P’s claim. But this isn’t true. 1 EE is enough.

iii. Gap = enough there that a reasonable jury could find in P’s favor by a preponderance of evidence (Restatement of production burden)

b. Celotex: D uses discovery materials to show P doesn’t have enough evidence to carry its ultimate burden of persuasion at trial [insufficiency (gap) in P’s proof of an essential element]; No Genuine Issue of Material Fact on that Essential Element

i. VIII.24: A conclusory assertion that the nonmoving party has no evidence is insufficient
C. Non-Moving Party’s (Usually P) Response: Rule 56(e): Responding to a Motion for SJ.

1. Adverse party must set forth specific facts showing that there is a genuine issue for trial (cannot rely on pleadings) = Production burden
2. If adverse party cannot show that there is a genuine issue, SJ shall be entered against her if appropriate (given an opportunity for discovery).
3. P must show more likely than not her version of facts is true
D. Judgment as a Matter of Law: Rule 56(c,d)
1. Rule 56(c): SJ shall be rendered if, based on materials above in #IV.B.1.c, 

a. There is no genuine issue of material fact AND

b. The moving party is entitled to judgment as a matter of law
2. Rule 56(d): Case not fully adjudicated in motion.

a. If only part of the case is adjudicated, the court MUST determine which facts remain at issue for trial. Judge MUST file an order establishing “adjudicated facts” and how they affect the amount in controversy.

V. Motion by Party with Burdens of Proof (Usually P): Rule 56(a)
A. Rule 56(a): For Claimant (P). Party may move for SJ (w/ or w/o supporting affidavits) AFTER either:

1. 20 days from commencement of action OR

2. Service of motion for SJ by the adverse party
B. When P moves for summary judgment, they have to have sufficiently compelling evidence to avoid a judgment on all issues (EVERY EE). 
C. They have to show that there is no genuine issue of material fact because NO REASONABLE JURY could find AGAINST them. Higher standard of production burden.
D. P could get partial summary judgments on one or more essential elements and take them out of contention.

VI. COMPARISON: Summary Judgment and 12(b)(6) Motion to Dismiss
A. NOT TIMING b/c 12(b)(6) can be filed at any time
B. MATERIALS decision is based on

1. SJ based on documents from discovery: Pleadings, Depositions, Interrogatories, Admissions, Affidavits

2. 12(b)(6) based only on pleadings
TRIAL

I. Nature of Jury

A. Basic Selection Procedures
Population

(
Master List
Master list is made by voter registration list, supplemented by driver’s license list

(
Pool of Qualified Jurors (IX.69)

Qualifications: 18, resident of district at least a year, English, physically and mentally capable of serving, not charged or convicted of felony

Exemptions: Army, police, public officers

Excuses: “Undue hardship or extreme inconvenience;” minority populations who are lower income can’t leave job or caring for children

(
Panel: selected, summoned, who shows up?

Often minority jurors don’t show up because they can’t get there

(
At court house

Courts don’t impose proactive measures to get more minority jurors: still systematic exclusion

(
50 in courtroom

(
12 voire dire challenges
Voire Dire: potential jurors are questioned by the judge or lawyers

1. Challenges for Cause (unlimited)

a. IX.75: bias (relationship of family, friendship, employment)

b. Lawyer would have to make the argument to the judge that juror has a bias she can’t set aside for the trial

c. There’s no way to eliminate bias, but system encourages people to think about how they can handle their bias in the decision making process

2. Peremptory Challenges (limited number)

a. No reason needed; they’re like freebies

b. Purpose diluted by Batson
i. Tries to get at the evil that people will have a bias based on their own race: discriminating against people solely on their race b/c you assume that that juror will know their value system and that you as a lawyer know how they’re going to vote

c. (((Edmonson v. Leesville Concrete (IX.76)

i. Summary: P (black) injured on job and sued D for neg. After D’s peremptory challenges to eliminate 2 black jurors, P cited Batson to require D to provide race-neutral exp. for striking jurors.

ii. Court’s holding: race-based exclusion is violation of equal protection rights of jurors in civil cases and judge allowing peremptory challenges by private attorney must have prima facie evidence that its not race-based.

iii. DISSENT: This will prove worse for minorities because if applied to criminal system, prosecutors can challenge D’s peremptory challenges

B. Attributes of Decision Making
1. Seventh Amendment Right: Right to trial by jury shall be preserved in suits at common law

2. Make-up of jury

a. Historically: jury was only men, had to be twelve people

b. Changes allow women and allow juries of 6 to 12 people

c. Not all states require decision to be unanimous
3. Ideal Jury Decision Making: Jury attributes that make it the ideal decision maker: IX.67

a. Group made up of lay persons guard against exercise of abuse power

b. Common sense

c. Not special segments, diverse perspectives

d. Not accountable, ad hoc decision makers

e. Democratization of model of decision making on merits; not bureaucratic

4. What kinds of questions should go to juries?

a. Credibility of witnesses: juries draw inferences

b. There may be contradictions of facts

c. Negligence, even when the underlying facts are not in dispute (e.g. Stout case)

i. Jury better to decide than judge b/c community sense to the meaning of the word reasonable, bring different values to it, bring principle of non-accountability

5. Problems

a. Underrepresentations of minorities

i. Macro level: problem of system that creates the pool of members from which actual jury is chosen 

ii. Micro level: single jury: once the pool is there in the courtroom, some are dismissed before reaching the actual jury (during voire dire): parties may exclude jurors because of race

b. Persistence of bias

i. Ex. IX.72: Bronx juries are pro civil P and pro criminal D

c. Incompetence/Anarchy

i. Appealing to jury’s understanding of legal principles that aren’t the way judges view them

ii. Right of jury to interpret the law in its own moral structure: they shouldn’t do that but they’re not accountable, so there is potential with softening or hardening the law

iii. Simblest case: jury’s finding for P despite all the evidence against her shows jury incompetence (they don’t understand the facts or law correctly) or anarchy (they disregard the facts that they know happened and decide that they want P to recover anyway, or they apply the law according to their own understanding of contributory negligence)

6. Jury Decision: System not responsible for outcomes; individual persons

a. Jury adapted; Lay; 6-12 people; Diversity: values, experience, community; Ad-hoc; Non Responsive

b. It’s not our problem about outcomes; we don’t care if he’s guilty or not; we don’t want to be responsible

c. Values served (IX.38): Representativeness, Impartiality, Legal competence, Fact accuracy, Consistency, Dispute resolution, Legitimacy, Efficiency

7. Judge Decision: System Responsible: a limit

a. Judges competent; Experience in law; Role obligations; Actionable; 1 person; Routinized
8. (((Sioux City & Pacific Railroad Co. v. Stout (IX.111)

a. Moving party has burden of proof

b. Summary: kid got injured on RR turntable, and D didn’t want question to go to jury b/c no disputed facts. Court sent it to the jury, b/c with negligence there is a mixture of fact and law and jury decides both. Negligence is based on a reasonable man standard, and a jury is full of reasonable men. 12 men is better than 1. 

c. IX.114: Undisputed facts include relatively value-free propositions that sometimes lead to legal deductions, inferences, characterizations

i. The more value free and undisputed the proposition, the more appropriate it is for the judge to deal with it than the jury

ii. Simblest is different because here there are undisputed facts, but the inference drawn from them are disputed.

C. Theories of Jury Conduct (Handout #30)

1. Rational Theory: Jury finds the facts and faithfully accepts the merits of the legal rules as stated by the trial judge. Jury decided essential elements and applies the law.

2. Fudge the Facts Theory: Jury accepts the definitions of substantive law from judge then “fudges” its fact-finding in order to find those facts that will justify the results it wants.

3. Jury Law-Making Theory: Jury simply decides which party it thinks should win and enters its verdict accordingly.

II. Basic Process of Trial (IX.1-4)

A. Timeline

1. One of the parties (or the clerk) puts a date on the court calendar.

2. Jury selection

3. P starts opening statements, then D presents her opening statement

4. P presents evidence; witnesses take the stand and testify

5. After P directly examines his witnesses, D cross-examines

6. Plaintiff may redirect. (Sometimes) D will get to re-cross examine, usually only on issues addressed in redirect. P rests.

7. D may move for JML. If not granted, D presents his case, as P did.

8. D rests. D or P may  move for JML. If not grant, case submitted to jury, if judge decides.

9. Judge gives jury instructions and may ask for general verdict with interrogatories or a special verdict.

10. Jury delivers verdict. Judge may uphold it, or he may take it out of the jury’s hand as his order or as a response to a post-verdict motion by a party (JNOV, Order a new trial).

III. Jury Control: Motions for Judgment as a Matter of Law (Rule 50(a,b))

A. Rule 50(a): Judgment as a Matter of Law. 

1. The court may grant a motion for judgment as a matter of law, if, after being heard, there is no legally sufficient evidentiary basis for a reasonable jury to have found for a party on a certain issue (because it would be contrary to controlling law).
2. Motion for judgment as a matter of law MUST:

a. Be made before case is submitted to jury

b. Be made after non-moving party has been fully heard
c. Specify judgment sought

d. State applicable rule of law and its relationship to facts
3. Legal standard under Rule 50(a)

a. No legally sufficient basis for reasonable jury to find one way (So jury must find the other way if they can’t find one way)

b. Judge is finding reasonable evaluation of evidence that a jury should find 

c. Jury must find a certain way if they’re being reasonable 

4. (((Simblest v. Maynard (IX.102)

a. Summary: P’s theory of negligence was that he had green light, and there were no sirens or flashing lights. D uses VT statute: drivers have to pull over if a fire truck is approaching and is displaying lights and sounding a siren: P HAD A DUTY = contributory negligence (8c affirmative defense). Jury found for P. Judge entered JNOV for D.

b. Court granted JNOV b/c:

i. IX.108: his opportunity to perceive lights is too small, so it is equivalent to him not looking at all; so P has no proof at all that the light was not on

A. It was physically impossible for P to see the light in the amount of time that he had

ii. PROBLEMS: Court imported its own data of 60 revolutions per second: parties may not have had time to contest this

A. This calculation was taken from a mean of two testimonies so this may not be in the light most favorable to P

c. See Simblest test for legal sufficiency of evidence below in Part (E).
B. Rule 50(b): Renewal for Judgment After Trial. Alternative Motion for New Trial.

1. Renewal for Judgment After Trial

a. If original motion is denied, court deemed to have submitted case to jury

b. A jury verdict will be subject to a later determination of the legal questions raised by motion

c. Motion may be “renewed” after verdict by filing and serving it within 10 days after entry of judgment.

2. Alternative Motion for New Trial may be requested in the alternative or joined with renewal of the motion (as per Rule 50(c)).
a. See Spurlin below in IV.C.1.b.
3. Judgment on the Renewed Motion
a. If a verdict is returned: Court may:
i. Allow the original judgment to stand, OR
ii. Direct entry of judgment as a matter of law (Reverse), OR
iii. Order a new trial
b. If NO verdict is returned: Court may:
i. Direct entry of judgment as a matter of law, OR

ii. Order a new trial
4. In order for court to grant a 50(b) motion (ex. JNOV), a 50(a) JML motion must have been made before submission. It is treated as still pending. 
C. By Party without Burdens of Proof (Usually D)

1. Rule 50(a)(1): Once P rests his case opposing party can move for JML

a. D must show: P has failed to meet her production burden and she hasn’t presented sufficient evidence to convince a reasonable jury by a preponderence of evidence to find for P; OR that there is overwhelming evidence that a reasonable jury MUST find for D

i. Same standard as SJ Motion: “insufficiency of evidence”
D. By Party with Burdens of Proof (Usually P)
1. Once both parties have been fully heard, any party may move for JML

2. Directed verdict motion can be made by party without the burden of proof to test the case of the party with the burden

3. P must show there is no evidence that a reasonable jury could not find against them

E. Value of Jury Control through JML

1. Parties have to earn their right to get their case to jury; efficiency, fairness of outcome, accuracy of substantive law (juries shouldn’t be able to change the law)
IV. Other Jury Control Measures

A. Jury Instructions (IX.115-117)

1. Rule 51(b): Instructions to Jury

a. Any Party may file (at the time court allows) a written request for court to instruct jury on a certain law.

b. Prior to their arguments to jury, court MUST inform counsel of its proposed action based on their requests.

c. Court may instruct jury before or after arguments, or both.

d. Objections to giving or failure to give jury instructions must be made before the jury retires to consider its verdict (in order to be able to assert later that the court erred in giving (or failing) to give an instruction).

e. Objections must specifically state grounds for objection.

2. Instructions state the rules of substantive law that jury must apply

3. A party may appeal because of error of jury instruction as long as:

a. Instruction was not covered by another instruction, AND

b. Requested instruction was a correct statement of law, AND

c. Issue on which the instruction was requests was properly before the jury, AND

d. Failure to give the instruction was prejudicial, not harmless error

4. Tension between instructing ensuring technical legal accuracy and consistency AND ensuring jury comprehension
B. Verdict Forms: Special Verdicts and Interrogatories (Rule 49)

1. Rule 49(a): Special Verdicts. Court may require a jury to return ONLY a special verdict.
a. Special verdict must be in the form of special written finding upon EACH issue of FACT.
b. Court may submit to jury:
Written questions susceptible of absolute or other brief answers, OR
i. Written forms of the several special findings which could properly be made from the evidence or pleadings, OR
ii. Other methods of submitting issues as it deems appropriate
c. Court will give jury instructions as necessary to facilitate a decision
d. If court omits any issue of fact for the jury to decide, parties must demand submission before jury retires.
i. Those issues omitted may be decided by the court
2. Rule 49(b): General Verdicts
a. Court may submit forms for a general verdict accompanied by written interrogatories on issues of fact necessary to decide a general verdict.
b. Court will give jury instructions as necessary to facilitate a decision
c. When general verdict and written answers are consistent (or “harmonious”) appropriate judgment shall be made.
d. Inconsistencies
i. Answers are consistent with e/o, but 1 or more is inconsistent with general verdict, judge MAY:
A. Affirm jury’s verdict, OR
B. Enter judgment in accordance with their answers and not with general verdict
ii. Answers are inconsistent with e/o and with general verdict, judge MUST:
A. Send jury back for further consideration, OR

B. Order a new trial

C. Motion for New Trial: Rule 59(a,d) and Rule 50(c,d)
1. Conditions of Granting Judgment as a Matter of Law: Rule 50(c)
a. If a motion for JML is granted, court must also rule on a motion for new trial as follows:

i. Court MUST decide whether new trial should be granted if judgment is vacated or reversed after JML

ii. Court must state specific grounds for granting/denying retrial motion

iii. Judgment for new trial is FINAL, even if JML is later reversed on appeal.

iv. Party can appeal if motion to new trial is denied.

v. If motion to new trial is denied, motion may be “renewed” after verdict by filing and serving it within 10 days after entry of judgment.
b. (((Spurlin v. GM (IX.130)

i. Summary: Children died on a school bus that crashed because of faulty brakes. Jury found for P. D moved for 50(b) JNOV and 50(c) Motion for a new trial in the Alternative, and court granted both motions. P appealed.

ii. Test for legal sufficiency (Boeing): you look at ALL materials but in the light favorable to non-moving party, rather than (Simblest, Reeves) look at ONLY materials favorable to non-moving party***Reeves later said it’s the Simblest test
iii. Test for granting of motion for new trial: Court should not grant unless the jury verdict is at least “against the great weight of the evidence”
A. Judge CAN weigh CREDIBILITY and INFER
iv. Holding: evidence presented passes the Boeing test to withstand JNOV. The court also erred in granting a new trial because the court should not grant a new trial motion unless the jury verdict is at least “against the great weight of the evidence,” not greater weight of evidence. Court says this was a simple case so jury understood it, so it’s not against great weight of evidence.
2. Denial of Motion for JML: Rule 50(d)
a. Successful party may (on appeal) request new trial if motion was denied and the appellate court finds that the trial court erred in denying the motion for judgment

b. If appellate court reverses trial court’s judgment, it may also fined that

i. Appellee is entitled to a new trial, OR

ii. Trial court shall determine if a new trial should be granted

3. Grounds for granting a new trial. Rule 59(a)
a. Trial by Jury: allowed for any reason courts have allowed a new trial in the past
i. E.g. (IX.119): weak evidence, procedural errors, newly discovered evidence(if diligence displayed before) 

ii. Four main reasons (Handout #30):

A. Trial judge committed error in conducting the trial

B. Individual juror or the entire jury committed misconduct

C. Damages awarded by jury’s verdict are either excessively large under the evidence presented.

D. Jury rendered a judgment “against the great weight of the evidence” (Spurlin)
b. Trial without a Jury: allowed for any reason courts have allowed a rehearing in the past

i. Upon motion for new trial, courts MAY:

A. Open judgment (if one has been entered), OR

B. Take additional testimony, OR

C. Amend a finding of fact, OR

D. Amend a finding/conclusion of law, OR

E. Make new findings of fact/law, OR

F. Direct entry of a new judgment (or affirm original judgment)

4. New Trial on Court’s Initiative. Rule 59(b)
a. Court MAY order new trial on its own initiative for any reason it may have granted a new trial by motion

b. Court MAY order new trial for reasons not specified in the motion AFTER giving NOTICE and an OPPORTUNITY TO BE HEARD

c. Court MUST specify grounds for its decision
d. If court orders a new trial, it must be no later than 10 days after entry of judgment
V. Comparison: Renewed motion for JML (Rule 50(b)) vs. Motion for New Trial (Rule 59)
	
	Rule 50(b): Renewed Motion for JML
	Rule 59: Motion for New Trial

	Time for Party Motion
	10 days after judgment entered
	10 days after judgment entered

	Condition precedent
	Must have moved for judgment as a matter of law at the close of all evidence (before jury submission)
	NONE

	Is the judge limited to granting relief only in cases where a POST-TRIAL MOTION is made requesting it?
	YES.
	NO. Court may grant a new trial on its own motion.

	Standard for granting relief
	No legally sufficient evidentiary basis for a reasonable jury to have found for the verdict winner. (Courts may not resolve issues of credibility and conflicting inferences)
	Against the “great weight” of the evidence. (MEANING IT HAS TO BE REALLY BAD TO GRANT A NEW TRIAL) (Court may assess credibility and inference).

	Standard of review on appeal
	Sufficiency of evidence raises and issue of law that is DE NOVO. Appellate court applies the SAME LEGAL STANDARD as the trial court.
	Whether the trial court abused her discretion in applying the “great weight” standard.


PRECLUSION

I. GOLDEN RULE: A stranger to litigation can never be bound to his detriment. Strangers can, however, benefit.
A. VALUE

1. FAIRNESS: Due Process day in court theory of justice

a. The non-party has never had an opportunity to heard

B. A person in privity with a party is not a stranger to the litigation

C. Golden Rule Applies to Claim AND Issue preclusion

II. Claim Preclusion

A. Essential Elements
1. Same parties or their privies

2. Same alleged offenses in the same time period=same claim
a. See Davis.
3. Final and valid judgment on merits of same claim

a. Valid means proper jurisdiction: it was legal, diversity juridiction, personal jurisdiction, venue was proper, etc.: doesn’t mean the judgment is correct

b. 12(b)(6), summary judgment (56), JML (50(a)), judgment NOV(50(b)), judgment following a verdict: NOT Settlement
4. § 18 If P wins, claim is extinguished and merged in judgment.

a. § 18(1) P cannot maintain action on original claim BUT can maintain action on judgment.

b. § 18(2) During action on judgment, D can’t use defenses he might have in the first action.

c. Merger applies to counterclaims won by Ds. § 21(1).

i. § 21(2): If D wins counterclaim but unable to recover fully because of inability of court to render such judgment AND unavailability of devices like removal to another court or consolidation, D is not precluded from maintaining an action to recover for the balance due.

5. § 19 If D wins, claim is extinguished and judgment bars P from bringing another action on same claim. 

a. Barring applies to counterclaims won by P. § 23.

6. Claim preclusion does not require joinder of all possible Ds. This would require P to know all possible claims against all possible Ds.
B. Excuses/Exceptions

1. § 26 Exceptions. § 24 does not apply when:

a. § 26(1)(a): Parties agree that P may split her claim

b. § 26(1)(b): Court orders that P be able to split her claim

c. § 26(1)(c): There was no forum that encompassed all the claims that P had arising out the same transaction or series of transactions, so P brought suit in a limited jurisdiction court. Those claims that could not be brought can later be brought in a proper court.

i. See Staats.

d. § 26(1)(d): First judgment was unfair with respect to statutory/constitutional scheme, or the statutory/constitutional scheme calls for claim splitting.

e. § 26(1)(e): For reasons of substantive policy in a case involving a continuing or recurrent wrong, the plaintiff is given an option to sue once for the total harm, both past and perspective, or to sue from time to time for the damages incurred to the date of suit, and chooses a latter course

i. Ex. (Davis): lieutenant promotion process could not have been included because it happened later

f. § 26(1)(f): Policy favoring preclusion is overcome by an extraordinary reason

g. These exceptions apply to counterclaims as well.

2. (((Staats v. County of Sawyer (X.17)

a. Issue: Was the judgment valid (proper jurisdiction) in case 1 so as to preclude case 2? NO.

b. Rule: § 26(1)(c): If there is a forum where all claims can be accepted, P must bring suit there rather than a limited jurisdiction forum to avoid later claim preclusion.

c. Holding: X.21: There was no other forum that existed where P could bring all his claims, and P couldn’t bring a federal claim in front of the Equal Rights Division. Therefore, the federal claims, which were not allowed, may now be brought in a proper court.

d. POLICY/Lesson: Don’t split claims if there is a court that allows you to bring them all at once.
C. Policy
1. Efficiency (public value)

2. Finality: Litigation has to have an end

a. We don’t want courts finding exceptions to res judicata because the issue of finality is compromised

3. Consistency (public values)

a. If there is already an appeal process; here we could get inconsistent results if we let P go back and start over again

b. We’re attacking authority of first court that rendered the judgment

4. Repose (private value): Enough is enough, we’re done with it

5. Moving on (private value): I need to go on with my life and make decisions based on this judgment 

6. Burden of Pleading, Production, and Persuasion is on the party asserting Claim Preclusion against another party

7. Appellate Court reviews claim preclusion de novo b/c it’s a question of law

D. (((Federated Department Stores v. Moitie (X.2)

1. Summary: Moitie Ps suing under Lanham Act and allege that D conspiring to monopolize market and sell designer dresses above their value. 

2. Intermediate Appellate Court: Court decided that all the essential elements of claim preclusion were satisfied but chose not to apply it in favor of simple justice and public policy

a. Claim interwoven with claim of successful appealing party (the other 5 cases)

3. Holding: Preclusion applies to all claims raised and all those that COULD have been raised.

4. CONCUR: sometimes public policy can override RJ: simple justice and equity.

5. POLICY: Claim preclusion is available because if not we’d take away appellate court’s power to reverse or modify.
6. Lesson: Ps should have appealed with the Brown Ps.

E. § 24. General Rule Against Claim-splitting. “Use it or lose it”

1. § 24(1): When a  claim merges or is barred by § 18 or § 19, claim preclusion applies to all claims that party did or could have brought, arising out of same transaction or series of transactions

2. § 24(2): “Transaction” can be determined by whether the facts: 

a. Are related in time, space, origin, or motivation

b. Form a convenient trial unit

c. Their treatment as a unit conforms to parties’ expectations or business understanding/usage

3. (((Davis v. Dallas Area Rapid Transit (X.8)
a. Summary: Davis I dismissed. Filed Davis II later about events that happened on different dates than in Davis II. Parties are the same but issue is whether Davis II is claim precluded b/c of Davis I. 

b. Rule: § 24, as applied to previous caselaw.

c. Holding: Davis II is precluded b/c claim arose from same transaction or series of transactions.
i. Applied b/c of same motivation: allegedly discriminatory conduct

ii. Would create a convenient judicial trial
d. Other things P could have done to avoid preclusion:

i. P could have filed everything and asked the court to stay discovery, case, etc.

ii. P could have delayed filing the first suit until the administrative proceedings were completed

iii. P could have amended pleading: added new counts not barred by statute of limitations

e. Exceptions:

i. X.10:Subsequent wrongs by defendant constitute new causes of action

ii. Title VII: P is free to bring successive actions, claiming in each that his employer has taken retaliatory actions against him more recent than the prior lawsuit

f. POLICY/Lesson: Don’t split claims that arise out of the same transaction
i. Even if there was error in first claim, it’s still precluded. They can always appeal.
III. Issue Preclusion (§ 27)
A. Essential Elements
1. Same issues between judgment #1 and case #2
a. (((Levy v. Kosher Overseers Association of America (X.24)

i. In order to distinguish issues, look at case law court used to interpret statute.

A. Tests are identical = Is there likelihood of confusion among consumers. BUT: Different determinations of likelihood of confusion

B. X.27: Court views 8 Polaroid factors; legal criteria have to be considered by court under Lanham Act to decide whether there’s likelihood of confusion or not

C. X.27: TTAB only looks at visual exam of logos. They don’t use any of the other Polaroid Factors

2. Issue actually litigated in Judgment #1
a. Rule for proper adjudication (Jacobs X.32)

i. Judicial-like adversary proceeding

ii. Witnesses testify under oath

iii. Application of rules to a single set of facts

iv. Impartial hearing officer

v. Right to subpoena witness and present documentary evidence

vi. Verbatim record of proceedings

vii. Other factors: decision was adjudicatory, in writing with a list of reasons; decision adopted by agency with potential for later judicial review

b. To find out if an issue was actually litigated, look at record of trial

i. Was evidence presented? Did parties contest issues?
3. Litigants must have had full and fair opportunity to litigate 

4. Issue must be necessary (essential) to the outcome of Judgment #1

5. Same parties (or privies)

6. Final and Valid judgment on the merits
a. Dismissal of case, Summary Judgment, JML, JNOV, Jury verdict

b. NOT Settlement
B. How to spot the issues if there was just a general verdict?

1. Look at jury instructions

2. Look at essential elements of the claim (in the complaint)

3. Look at special interrogatories of jurors
4. Look at pre-trial orders to see what issues are going to be presented
C. Excuses
1. Unavailability of appeal
D. Policy
1. Everyone gets 1 day in court: Due Process

a. Fairness: opportunity to be fully and fairly heard

b. Accuracy: vindicating the substantive law; allow people to go to court and get their injuries adjudicated

2. You don’t get 2 days in court. Why not?

a. Efficiency: for system and for parties 

b. Finality: don’t let loser keep relitigating same issue over and over

c. Consistency: protecting outcome in first case and not allowing relitigation; if you preclude you don’t even create opportunity for inconsistency
3. If we allowed issue preclusion to apply to issues not litigated, it would 

a. Discourage compromise

b. Decrease likelihood that issues in an action would be narrowed by stipulation

c. Intensify litigation
4. Encourage JOINDER: If P can’t preclude new Ds you can see why they’re motivated to join them
IV. Privity
A. A non-party is in privity with a party if they have exhibited (GONZALEZ)

1. Substantial Control; OR

2. Actual Representation; OR

a. People appointed to represent others and bring the suit for them (like trustee)

3. Virtual Representation

B. FAIRNESS: Test for Privity asks would it be fair to Party 2 to add preclusive effects?

1. In order to apply privity, we must show that Party 2’s Due Process rights were not violated.

C. (((Gonzalez v. Banco Central Corp. (X.36)

1. Substantial Control

a. Holding: Gonzalez didn’t have substantial control b/c they didn’t have a full and fair opportunity to litigate

i. NO shared decision-making about strategy

ii. X.41: Gonzalez not involved in first 5 years of litigations, when the key decision were made

b. No bright-line test with substantial control

c. Inquiry must be ad-hoc case-by-case analysis of common law doctrine in federal courts, and fact patterns are almost endlessly variable

d. Test is TOTALITY of CIRCUMSTANCES

i. Burden of persuasion lies on moving party saying that the other party DID have substantial control

2. Virtual Representation

a. No bright-line test: it’s an EQUITABLE theory rather than strict rule

b. Party must have Notice; AND

c. Factors influencing Equity
i. Parties’ independence (Identity of Interests)

A. Party #1 were in no way accountable to Party #2 (ex. trustee has interest in fiduciary, lawyer has interest in representing client)

ii. No type of close relationship between Party #1 and #2

A. Sometimes courts have held family members who are suing on behalf of the whole family preclude other family members for suing for themselves

iii. Gonzalez didn’t consent to be bound by verdict

A. Sometimes people who are non-parties can maneuver so that they aren’t bound by a verdict when they should be

iv. Gonzalez WANTED to join but they weren’t allowed

A. Fairness to Gonzalez b/c they weren’t allowed to join the first Case
V. Defensive Issue Preclusion
A. Parties are not the same

B. P is precluded from asserting claim that P had previously litigated and lost against another D
C. Always raised by D

D. People in privity can be bound; strangers can benefit from preclusion

E. D is Shielding herself from an issue that has already been decided

F. Value (Parklane)

1. Efficiency: for court system, for D2

2. Legitimacy

3. Consistency: “gaming” taint to P who loses once and keeps coming back: has had her day in court; will make courts look bad

4. Fairness to P: They’ve had their full and fair day in court; 

5. CONCERN: Inaccuracy: adversary system doesn’t perform perfectly

a. BUT: Rely MOST on full and fair opportunity to litigate: so if you’ve had your day in court, that trumps Inaccuracy: P can always appeal
VI. Offensive Issue Preclusion
A. Parties are not the same

B. P seeking to preclude D from relitigating the issues which D previously litigated and lost against another P
IMPORTANT NOTES
I. Importance of the word “TRANSACTION”

A. Use in Federal Rules

1. Rule 13(a) compulsory counterclaims; Rule 13(g) cross-claim; Rule 14(a) third-party defendant; Rule 20(a) permissive joinder of parties: Rule 15(c)(2,3) amending a complaint

B. 20(a): Kedra: broadest possible reach of “transaction” to encourage Kedra to join

1. “reasonably related” rubric; serves broad policies of judicial efficiency; no compulsion, all voluntary

C. Restatement § 24: Davis
1. In context of claim preclusion; pragmatic test

2. What should P anticipate is a claim that should be joined when she files suit against a particular D?

3. How many claims arising out of basic dispute should I join?

4. Time, space, origin, motivation test: narrower than Kedra b/c threatening P with losing parts of her claim if she isn’t able to anticipate that she’s got to join them

5. In interest of accuracy, efficiency, finality

D. Rule 13(a): Jones
1. Even narrower definition

2. Essential facts so logically connection; looking for factual basis that makes it efficient to tie the claims and counterclaims together

3. Don’t make the D have to bring claims that don’t have this tight factual nexus as P’s claim

E. Also, 13(g) and 15(c) use the word transaction

1. Think about kinds of policies “transaction” is using in these contexts
II. Test for legal sufficiency (Simblest and Spurlin): Applies to SJ, JML
A. Legal Sufficiency = No Genuine Issue of Material Fact
B. Process that judge goes through:

1. Look at whole record.

2. Make most favorable inferences for non-moving party.

a. Consider all inferences favorable to non-moving party.

a. All of P’s witnesses are taken as true.

i. Credibility is not an issue

1. 1 vs 6 is witnesses doesn’t matter (Simblest)

3. Look at materials favorable to non-moving party

4. Look at material unfavorable: only info jury is required to belief: if unimpeached, uncontradicted, disinterest witnesses

C. ***Consider all favorable evidence for non-moving party AND uncontradicted and unimpeached evidence unfavorable from disinterested parties (Simblest, Spurlin (Boeing), Reeves)

1. IMPORTANT: Spurlin (Boeing) changed this to say you look at ALL materials but in the light most favorable to non-moving party, not just those materials favorable the non-moving party: IN fact it was the same test; the court actually applied the Simblest test.

D. Don’t weigh credibility of witnesses (One witness in his favor is enough to get the case to the jury)

E. View evidence in light most favorable to non-moving party

F. Give non-moving party the benefit of all reasonable inference in his favor

G. ** This standard applies to Rule 56 SJ and Rule 50 Directed verdict (JML) and JNOV.
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