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14th/5th Amendment: Due Process
14th=states 5th=fed

Process that is due (Goldberg):  

1) Notice (Doehr, Fuentes)
2) Opportunity to defend, present evidence

3) Counsel can come (Lassiter)
4) Impartial decision maker (Van Harken)
5) Decision – Evidence announced, reasons given

To balance interests to determine process due under the Constitution (Mathews):

1) Private interest affected by the governmental action 

· Due process is talking about state based action, which is why private action isn’t mentioned

2) Risk of erroneous deprivation of (1) with the current procedures. Probable benefit, if any, from additional or substitute procedures

3) Government interest, including administrative and fiscal burden, of providing additional or substitute procedures

· ”Due” process doesn’t mean maximum process, but just what is balanced or appropriate

Hearing post-deprivation situations:

Extraordinary situations that justify postponing notice and hearing. (Boddie v. 

Connecticut) p. 27
a. Seizure necessary to secure an important governmental or general public interest (possibility of flight, etc.)
b. Special need for very prompt action

c. State has kept strict control over its monopoly of legitimate force: the person initiating the seizure has been a governmental official responsible for determining it was necessary and justified.

d. Examples: collect internal revenue, support national war effort, prevent economic disaster of bank failure, protection from misbranded drugs and contaminated food.

Common prejudgment remedies:

1) Attachment – physical seizure of tangible property in D’s possession, attachment on land records (remain in sheriff’s control) (Doehr)
2) Garnishment – seizure of D’s property in hands of a third party (wages, assets, etc.) (remain in garnishee’s control- third party is forbidden to return to D until suit is completed) 
3) Replevin – seizure of tangible personal property P claims a possessory interest (turned over to P) (Fuentes)
Prejudgment because the whole litigation process takes a long time and it’s to protect the P’s interests. Catch-22 is that it happens before decision is made and thus D is not protected. Due process case doesn’t effect self-help. These remedies were created to prevent people from taking things into their own hands and “self-helping.” (Could involve violence.)

Rule is that attachment without a hearing comports with the Due Process Clause if:

Defendant's Interest < (1-Risk of error) times (Plaintiff's Interest). 

Attachment without a hearing is justified only when the intrusion on the defendant's interests pending a hearing are outweighed by the plaintiff's interest in attachment without notice discounted by the risk that the decision to order attachment will be erroneous. (Doehr)
Right to counsel: Presumption is that you get counsel only if facing loss of liberty. (Lassiter 9/9/04)
42 § USC 1983: Deprivation of Right

What we need to know about immunity:

1) Absolute immunity from suit

a. Judges, prosecutors, legislators carrying out particular/official functions (Art. 1§6 b/c need free form of debate)

2) Qualified immunity from suit 

a. At time of Gomez, used to have a subjective component- had to know what’s going on in the mind of the official, so should be part of defense not pleading

b. This has changed. No longer requires a subjective component. Qualified immunity if your conduct does not violate a clearly established federal right of which a reasonable person should have known. 

So now, as soon as D defends with good faith, burden of persuasion is back on P to prove bad faith. (Gomez)
For money, sue under §1983 (state official deprived of federal right): Can’t sue states or officials of states acting in official capacity, but can sue municipality, but can sue official in personal capacity. (11th A. protects states from being sued for damages.) But usually employment contracts cover person under personal capacity, so really is the state.

Under §1983, can sue municipalities fine (doesn’t count as states). Have to allege:

1) Federal right violated

2) By someone acting under color of state or territorial law.

Municipalities don’t enjoy qualified immunity, which could require heightened pleading. Since Rules require heightened pleading in fraud or mistake, and nothing else, then not required here. 
(Leatherman)
Also addressed in Adickes, Colston, Kedra.
Test for qualified immunity:

1) Did P allege violation of clearly est. right?

2) If so, did officer act in reasonably objective way under clearly established law?

42 § USC 1988: Court Fees

Allows recover of attorneys fees by the prevailing party in cases brought under basic civil rights statute, 42 USC § 1983 (covers violation of federal law by a person acting under color of state law)  Goldberg v. Kelly attorneys would get paid through this if judge decides if prevailing party deserves it. Prevailing party= P or if D wins and P’s claim wasn’t frivolous or groundless. 

Jurisdiction: Rules 1-6 (9/13/04)
Article III
1) Subject Matter: Which courts have power to decide dispute involved? “Does the court have subject matter jurisdiction?” 

a. Easy in state, hard in fed
b. Can be challenged throughout the whole case by D or the court (through trial, appeals, supreme, etc.). Never waivable.
c. Can be raised sui sponte- by the court.

2) Personal/Territorial: Does the court have the power to issue a binding and enforceable judgment that construes the rights of the parties? 

a. Easy in fed, hard in state

b. Must be challenged up front, can’t wait for judgment

3) Venue: Statutory requirement in federal and state courts. Is the actual court you’ve chosen the proper one to be in?
a. Must be challenged first, or waived

4) Notice & Process Restraints: Did D hear about it?

a. Must be challenged first or waived

Subject Matter Jurisdiction:
Main types of fed subject matter juris:

1) Federal Question Jurisdiction

a) Whether the suit arises under federal law.

28 USC §1331

b) When statute specifically gives juris to fed no minimum amt in controversy required 

(1) Prior to 1980, $10,000+ required 

2) Diversity of citizenship (“Diversity Jurisdiction”)

a) Article III, §2- People reside in different states

i) No diversity juris. b/w two aliens or when one party is U.S. citizen but has no state citizenship (living abroad)

ii) Complete diversity a must- No plaintiff can share same citizenship with any defendant (Ps can share with other Ps, though)

iii) What does it mean to be a state citizen? Based on domicile (more than residence). A person has a permanent home or a principal establishment- physical presence and the intention to make that residence one’s present home. For businesses: Where a company is incorporated and where it maintains its principal place of business (where most major production is occurring or where major services are offered, or where the corp. headquarters is). (Businesses can be citizens of more than one states.)

b) 28 USC §1332, limits to disputes more than $75,000 (not mentioned in Constitution)

i) Aggregate claims for P add up to $75,000, okay

ii) P and D both have claims- total will not meet $75,000 req.- P’s claim only.

iii) Multiple Ps and Ds- (A & B v. C, or A v. B & C.). No single claim > 75k. Only when A & B as Ps or B & C as Ds have a joint and common interest in the subject matter of the dispute. Hard to satisfy this. 

c) Diversity jurisdiction is under attack. Created to make sure states aren’t biased for its own resident compared to non-resident. But this might not be an issue anymore

3) Supplemental Jurisdiction

a) 28 USC § 1367. There is jurisdiction over all related claims that are part of the same case or controversy as claims in the action that do fall within the court’s original jurisdiction 

b) Two part analysis:

i) Does the claim meet the standard for asserting this kind of jurisdiction? Is there a common nucleus of facts between the jurisdictionally sufficient and the insufficient claims?

ii) Judicial economy and fairness- Discretionary decision for the courts.

4) Removal Jurisdiction

a) When fed and state court both have jurisdiction, P gets to choose which to file in first.

i) If P chooses state court: D (only) has option to remove it to federal court if meet multiple criteria

Aggregation: What happens if one plaintiff reaches it and another doesn’t, and how does class action come in here? This is one of the biggest questions in jurisdiction…

Example: 
Hammer, 
Holmes v. Marlowe


    
80k

25k



Traditional rules: Hammer’s okay, but Holmes isn’t (assuming complete diversity is okay).

§ 1367: Supplemental jurisdiction: Grouping claims that would not otherwise come in with claims that would.

Pre. §1367: Zahn v. Int’l Paper – class action

Rep. plaintiff met 75k limit but the other members weren’t. Court ruled the other members had to be dismissed. 

After this case, 5th C. ruled §1367 overruled Zahn- if one member of the class met the requirement, other members can be in. Supreme Court affirmed 4-4 w/o opinion (O’Connor couldn’t participate), so no precedent and circuits don’t know what to do (split 4 to 3). 

Personal Jurisdiction:

If doesn’t consent, then how do we get jurisdiction in state courts?

1) Long arm statute

a. Minimum contacts with the state

b. Constitutional- Make sure there is no DP violation

c. Some states have very general versions of these statutes, others have specific rules: non resident motorists statutes

2) D owns property in the state- can assert jurisdiction based on attachment of property

a. Can seek amount of money equal to the value of the property

b. International Shoe – Case that exemplifies personal/territorial jurisdiction in state courts

i.   Minimum contacts- purposeful act by D

ii. Forum must be fair (D will have full opp. to be heard)

For federal courts, easier to get territorial juris (Rule 4):

1) State statutes/state long arm statutes

a. Anti-trust and securities- no geographical boundaries

2) Process within 100 miles of federal courthouse for certain additional parties to action 

3) Claims arise under federal law and D is not otherwise subject to general jurisdiction of any state (foreign country)

To get someone in state territorial jurisdiction:

1) Minimum contacts and fair

2) Consent

3) Domicile

4) Transient (traveling through the state)

Venue:
Talking only about federal courts: Tells us the district in which the suit may be brought (presuming you have subject matter and personal/territorial jurisdiction). 

Federal system: 

A. Diversity of citizenship,

1) Venue is proper in any district where a D resides if all Ds reside in same state

2) In a district where a substantial part of the events or omissions giving rise to a claim take place or where a substantial part of property involved is located. 

3) Multiple defendants- Where any D is subject to personal juris. when suit is commenced, if there’s no other district can be brought (28 USC §1391 (a)).

Service:

Service of process:

1) In Hand- Deliver summons and complaint

2) Substituted- By mail

3) Constructive- Publication in newspaper (don’t know where D is)

Pleading

Rule 8(a) & (e): The Complaint
General Rules of Pleading (McDonald’s & American Nurse’s Association)
(a) Claims for Relief  (Access Now)
1) Short and plain statement- jurisdiction 
a. Federal question or

b. Diversity
2) Short and plain statement- facts and claim showing pleader entitled to relief
3) Demand for judgment
a. Declaratory relief (just says it)

i. Back to class

ii. Constitutional relief

b. Injunctive relief (forbid or force something)

i. Back to class

ii. Constitutional relief

iii. (Usually written in double negative: Preventing Edley from preventing you from going to class)

c. Damages? 

d. If D defaults, limited to what you ask for

e. If not, then you’re not limited to what you ask for

 (e) Pleading to Be Concise and Direct; consistency

That’s all that mentions how the pleading should be written. 

Function of the pleading is:

1) Notice, which is why it should be brief. Defendant was there, so they know most of the facts. But some think would be more compelling to judge and the media to be detailed.

2) Lets court see if claim is good (efficiency)

Conley – 1) Complain s/ not be dismissed unless there appears no doubt the P can prove no set of facts in support of the claim that it would entitle her to relief 2) All that’s required is that the complaint sets forth claim and gives fair notice of its basis.

Don’t dismiss for failure to state a claim unless “it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief.” No need for only all valid claims, don’t need detailed facts. Only look at complaint, not at the briefs.

Rule 84 says that any form in supplement satisfies the rules.

If not specific, D can request motion for more specific statement (Rule 12(3)). Courts reluctant to grant this because complaints not read to jury. Idea is to let P figure it out throughout the claim instead having to write it all perfectly up front.

Reason people file long complaints:

1) Education of judge

2) Staking your claim

3) Exerting political pressure

4) Press release
Valid claims with invalid claims- still okay. 

Unclear allegations- okay.

Fail to allege all facts logically entailed in claim- okay.

Failed to allege any facts- okay.

Fail to present evidence- okay.

Fail to present clear and convincing picture- okay. 

(American Nurse’s Association)
Rule 8(b)-(e): Requirements for an Answer
Rule 8(b). After a complaint, D has three choices while responding to each paragraph. (Zielinsky v. PPI)
1) You can:

a. Admit (possible to do partially- to one sentence)

b. Deny (Possible to do partially- to one sentence)

i. General denial (to whole paragraph or whole complaint, etc.)

ii. Specific denial (everything but par. 4 is false)

iii. Qualified denial (everything in par. 4 except for 4 is false)

iv. Don’t know

v. Hedge (based on information in my possession, I deny par. 4)

c. D without knowledge or information sufficient to form a belief

d. Be very careful when admitting or denying a whole paragraph. Literally a parsing exercise. (Zielinsky v. PPI)
2) Affirmative allegations, defenses (8c), counter-claims 13

(c) Affirmative defenses listed here must be included in answer

(d) Averments, other than those concerning the amount of damages, that are not denied are deemed to have been admitted. Rule 8(d). 
(depending on waiver issues, the Answer can also include other defenses. /Indeed, the defenses listed in Rule 12(b) are the only defenses that can be made by motion. All others have to be put in the Answer/. Rule 12(b). For instance, the Answer must include any counterclaims. See Rule 13. 
(e)Finally, the “simple, concise, and direct” command applies to Answers. 
8(e)(2) “Party may set forth two or more statements of a claim or a defense alternatively or hypothetically regardless of consistency, subject to Rule 11.” If you have knowledge of the true facts, pleading in the alternative is not justified. (McCormick) 
Rule 9(b): Exception to Conley test (simple pleading)

Exception to Conley test: Fraud & mistake- pleaded with particularity because this involves reputation. Common law idea of going against individuals who might have reputation harmed in the community. (Not all so clear though, ‘cause other things might damage reputation for.)

Rule 11: Sanctions
Documents (pleading, motions, etc.) must be signed, except for discovery, depositions, interrogatories. 

What does the signature accomplish? 

1) To best of your knowledge, information, and belief (which has been formed after an inquiry reasonable to the circumstances), that the claim has factual support.

a. If you don’t know if it has evidentiary support, you point out which parts could be likely to have support after discovery

2) Claims are warranted by the law or would be a non-frivolous extension of the existing law 

a. Most of these suits fall under this- extending the law

3) No filing for improper purpose


a. But a lot of courts ignore it. 2ndCir. Says if first two prongs are met, then 3rd prong is ignored. Other courts weigh it. 

This obligation continues past the time you sign the complaint. If anything changes, you have an obligation to do something about it. 

Violation of Rule 11 doesn’t have to be willful. Rule 11 covers negligent action. Can apply to parts of a document, not the entire one. But committee notes encourage leniency with sanctions. 

Types of sanctions:

1) Non-monetary-

a. Public order/remand

b. Attend continuing legal education (CLE)

2) Monetary-

a. To the court

b. Rarely, to the other side (since about deterrence and not about compensation)

11(c)(2)(a)- Client not face monetary sanctions for an attorney’s legal contentions- since attorney did it. Pro se clients can face sanctions though. 

(Zuk)

What attorney got wrong:

1) No reasonable investigation into facts

a. Didn’t check if films still rented out

b. Didn’t check out copyright law enough (book copyright doesn’t extend to the film)

i. But it was kind of different from the law and the attorney should have argued that this is a new extension/field of the law. 

Court awarded severe penalty for this situation. 

Broader issues:

What do people think about rule 11? 

1) Should sanctions be mandatory?

2) What would sanction seek to accomplish? Deterrence? Compensation? Punishment?

3) Do you think Rule 11 should contain a safe-harbor provision? In modified form (e.g., get one use of the safe-harbor per proceeding?)

4) Does Rule 11 favor plaintiffs or defendants? Should Rule 11 favor one side?

Under Rule 11, have to notify plaintiff through safe harbor provision that they need to clarify their claim, which motivates plaintiff to stop claim if they’ll get sanctions.

Rule 12: Defenses to Complaint
Complaint is filed. D can:

1) Answer within 20 days (unless federal agency 60 days or if you waive service issue). You can just mail it or file electronically (electronic docket). 
2) File 12(b) motion within 20 days to ensure that P has time to respond. 

a. If denied, 10 days to answer. Or judge sets a date. 
12(b) motion comes in parts:

1) The Motion- motion to dismiss pursuant to 12(b) 1 (or whatever) title

Page, page and a half, very cursorily summarize the arguments for that rule (no facts)

2) Brief (“memorandum in support of the motion to dismiss”)- Supports the motion (ranges from a couple pages to upper limit allowed- can move to extend the page limit too)

3) Affidavits, declarations (if attached, moves over to summary judgment argument).

4) Certificate of service- attorney swearing it was sent at a particular time and by a particular way. 

For 12b6 Motion to dismiss, take all facts as to be true. Doesn’t matter if something comes up on the website- it’s all a question of whether there’s a law that applies to this. When motion to dismiss is filed, judge only looks at complaint- can’t look at briefs. 

Goes to court. Discovery does not.

12(b) Content: 

1) Lack of subject matter jurisdiction 

a. Not a federal question

b. Not complete diversity

c. Doesn’t meet monetary amount (75k)

d. Never waived

2) Lack of personal jurisdiction (this is shifted to the defendant to say it’s not fair)

a. Waived if not in first response (answer or 12b motion)

3) Improper venue

a. Waived if not in first response (answer or 12b motion)

4) Insufficiency of process

a. There is some defect in the process itself. Something wrong with the summons (not signed, not dated, etc.)

b. Formal defect 

i. Don’t raise only this in a 12(b)- too technical, easy fix, consuming court resources

ii. Throw it in if you have other claims too.

c. Waived if not in first response (answer or 12b motion)

5) Insufficiency of service of process

a. Given to D’s six-year-old daughter… etc.

b. Formal defect 

i. Don’t raise only this in a 12(b)- too technical, easy fix, consuming court resources

ii. Throw it in if you have other claims too.

c. Waived if not in first response (answer or 12b motion)

6) Failure to state a claim upon which relief can be granted

a. Most popular 12(b) motion that gets made. 

b. Facts alleged by P taken to be true. (While under S.J., can bring in things that controvert allegations to point out that there’s no dispute over fact and so shouldn’t go to jury.)

c. Plus outside facts: Transforms into a Rule 56 Motion or a Summary Judgment Motion. 

d. Never waived

7) Failure to join a party under Rule 19

a. Failure to join a party necessary to provide complete relief

b. Never waived

Rule 12(c) Motion for judgment on the pleadings (after pleadings are complete), P can only make 12c motion. Legal standards for granting 12b6 and 12c are the same

Rule 12(e): Motion for a more definite statement. Rarely used, except with government.

Rule 12(f): Motion to strike. Not filed often- we assume we’re all adults

Rule 12(g): Doesn’t say that an admitted objection is waived- says D can’t make another pre-answer motion. Assumes if the objection was available and was left out of the first. Unless you find out something new (rare).

Rule 12(h): Dirty work- says12(b)(2)(3)(4)(5) are waived if they’re not raised in a pre-answer motion filed by defendant. (7)(6)(1) get treated differently. 

12(b) motion is pre-answer. So if you have a pre-answer motion that’s not waived (deadly 4 waived: lack of personal juris, venue, insufficiency of process, insufficiency of service of process, 3 not waived: failure to state a claim upon which relief can be granted, subject matter juris., disagree with facts alleged in complaint) but you already have an answer, how do you bring it forward? Many ways. 12(c) etc. 12(b)(6) failure to state a claim can be filed even though answer has already been filed- this is wrong under the rules but is permitted.

Advantages for filing 12(b) motion:

1) Save time if there is really no personal jurisdiction, because then you don’t have to go paragraph-by-paragraph answer on facts alleged

2) Buys more time- stops the clock (this can take up to a couple years, definitely takes up a couple months). Also gives you ten days to file an answer after the 12(b) is denied

3) Resource saving – takes up huge legal resources to answer a complaint

4) Admissions don’t come back to bite you. If you admit it, could be brought up elsewhere.

Advantages for filing answer first instead:

1) Resources- condense down, get it over with

2) Starting position as a D, much stronger if putting forth counter-claims to the court (assert affirmative defense) first instead of relying on 12(b)

3) Ethical- no 12(b) defenses, then don’t make them

4) Get information from other side by way of their reply or through discovery (if you think they have a weak case or for future cases) 


a. Example: If there is no personal jurisdiction, you can ignore that if you have a good claim and get it thrown out on that merit so it doesn’t come up later

b. But- if there’s no subject matter juris, you have to say something

Rule 13

The Answer must include any counterclaims.

Rule 15: Amending the Complaint
If you want to amend, pretty liberal- if not much has happened in the suit (no trial or massive discovery). Court will typically grant this. 

15(a): 

1) Can amend the complaint once without court permission before the other side has filed a responsive pleading (an answer constitutes a responsive pleading, but a 12(b) motion does not)

2) Can amend an answer within 20 days and if not on trial calendar (almost never happens since won’t get scheduled for trial that quickly)

3) Can amend only by leave of the court or permission of parties 

a. If other side consents, you can amend at any time.

b. If other side doesn’t consent, court applies very liberal standard (“leave shall be freely given when justice requires”)

c. Better to consent since it will get through anyway and you shouldn’t annoy the court 

15(b):

1) If issues not raised by the pleadings are tried, with consent (no objection), they’re treated as if raised in pleadings

2) Can move to amend pleadings to conform to the evidence at any time (like in discovery and you find out something new like a different date or different amount of injury)

3) If issues not raised by the pleadings, but a party objects, the court may allow pleadings to be amended- “shall allow if the merits of the action are served by having these served and the objecting party fails to convince the court that the admission of these new issues will prejudice the defendant.” 

a. If D really didn’t have notice and will be prejudices, court can grant a continuance and give D more time to formulate a strategy/response to the new issue.

15(c):
Amendment relates back to the date of the original pleading when:

1) Relation back is permitted by law that provides applicable statute of limitations (SOL)

a. Worthington- applies b/c sol determined by Illinois, so Illinois law would govern relation back

2) Amended claim or defense arose out of the occurrence in the original pleading

3) When the amendment changes the party (adds an entirely different party) or changing the name or the name of the party AND service is accomplished in 4 months (120 days) 

a. (2) also has to be met

b. D has to have notice to prevent prejudice

c. D should have known of the action but for the mistake (lack of knowledge doesn’t qualify for mistake – except in 3rd Circuit)
Before discovery, can move fore failure to state a claim (12b6), judgment on the pleadings (12c), or filing a frivolous claim (Rule 11).

Discovery

Prior to 2000: Seek relevant information (not privileged)- “relevance” means related to the subject matter of the action. Sue over pollution stream A, can receive information about streams B and C.

After 2000: Seek relevant information (not privileged)- “relevance” means limited to matter relevant to the claim or the defense of any party.

Relevance does not mean admissibility of evidence- Hearsay- so long as leads to admissible evidence.

Privileged information is still protected.

Good reasons for liberal discovery:

1) Prepared best possibly case/efficiency and fairness

2) Maybe lowers costs of preparation if you know what to focus on

a. Unless discovery is time consuming and costly- Firms like a lot of discovery b/c lots of money comes in (hourly charges)

3) Encourage settlement

4) Protects plaintiff from not obtaining correct information/facts

5) Helps parties on claims where information is hard to get (esp. helpful in corporate cases)

6) Judicial economy (must be done b4 courts get involved as much)

7) Decreases surprises during trial/frames the relevant issues

8) Decrease error, get truth

Negative reasons for liberal discovery:

1) Tool for harassment

2) Not legal reasons (get good trade secret information)

Problems:

1) What is privileged? What should be turned over and what should be secret?

2) Technology of discovery 

Rule 26- Mandatory Disclosure
Three types of mandatory disclosure:

1) Initial set- names of people likely to have info (w/ contact information), describe or provide documents used in your defense, insurance agreements related to the judgment. P has to give computation of financial loss.

2) Various information and details on experts used at trial. 

3) Information to be used as evidence at trial.

26(a)(2) Experts (Ager)
Names, address, written report a complete statement of all opinions and the basis thereof, sources (incl. atty work product), what they’re being paid, how many times they’ve testified in past 4 years, exhibits they’ll use, and a CV. (Reader page VII-54) This disclosure happens late b/c hope is that case will settle before all the expenses invested in this process.

Represent exceptions to standards in rules of discovery. Three reasons for the special rules:

1) Expert testimony is particularly powerful b/c once an expert is qualified by judge to testify, they’re allowed to give their opinion on the ultimate issue (other witnesses can’t)

2) Unlike an eyewitness, expert witnesses actually belong to one party who solicits and pays for the expert’s work

3) Expert testimony is already so costly to the parties that there is resistance to making them routinely subject to discovery like any other witness. 

a. Exception: Some parties with great experts want to submit them for deposition because can psyche out other party and encourage settlement. 

b. Exception: Other side can pay for depositions.

Two categories:

1) If expert will testify, can get deposition (if you pay fee)

2) If not testify, harder to get information

a. Written report if mental/physical exam

b. Exceptional circumstances where it’s impractical to be able to get similar information (limited experts, etc.)

Four types of experts:

1) Experts party expects to use at trial

a. Name and address given

b. Report

c. Any sources (even attorney privileged material)

2) Experts that are retained or specially employed in anticipation of litigation or in preparation for trial but are not expected to testify

a. Reasons to retain:

i. Just need some expertise, but not a big issue

ii. Information not used at trial

iii. Get expert before other side can

b. Except as provided in Rule 35 (physical/mental examination), facts and opinions of these experts can be discovered only on showing of exceptional circumstances because

i. Incentive to doctors to be selective

ii. Incentive for attorneys to get many opinions and encourage settlement

iii. Jury confusion

3) Experts informally consulted in preparation for trial but not specially retained 

a. To distinguish b/w 2 and 3:

i. Less compensation

ii. manner consultation was initiated (cold call, on the golf course, etc.)

iii. Nature, type, and extent of the information
iv. Duration/intensity of relationship

b. No discovery of the names or opinions (diff. from #2 b/c there can show exceptional circumstances)

4) Experts whose information was not acquired in preparation for trial

a. Freely discoverable given the normal rules (like any other evidence). People not dealing with communications w/ attorney, not in preparation (no work product)

26(b)(1) Party can discover any relevant information unless protected by privilege. If privileged, even if relevant, not accessible. (Upjohn)

26(b)(2) Attorney/Client Relationship (Upjohn)
What to take away from the case about when an attorney communication b/w lower level employees is privileged:

1. If info needed for legal advice

2. If w/in scope of employee’s duties

3. If employee understands the purpose of the question

4. If employee is told that communications are confidential

Definition of A/C privilege:

1) Communications relating to a fact informed to attorney by client

2) No strangers present

3) Opinion of law or legal services or assistance in a legal proceeding

4) Not for the purpose of a crime or tort.

Absolute privilege is waived when:

1) Parties specifically waive it

2) Client disclosed info to third party

3) Inadvertently waive the privilege (accidentally leave it in a box and give it to P)- depends on district

Ethical restrictions on the power of the attorney to go to lower-level employee and get information, then use information to harm the employee- have to let employee know that they need to seek their own counsel.

26(b)(3) - Attorney’s Work Product (Hickman)
1) Even when statements are turned over, there’s still protection for an attorney’s mental impressions.  

(Excise it from the facts on the document.)

2) Party can get its own statement from the other side without special need.

3) Protects work done by non-lawyers

4) Covers only documents and tangible things (not oral recollections)

Two kinds of content in work product documents:

1) Communications involving claimant by attorney

a. Facts, admissions, etc.

b. Prepared by a party or party’s agent

c. Prepared in anticipation of litigation

d. Normally protected, but there’s an exception if requesting party can show a substantial need for the documents and cannot obtain some sort of substantial equivalent

2) Mental impressions of an attorney

a. Opinions, conclusions, legal theories

b. Arguably, no exception applies (SupCt. doesn’t say this but lower courts have said so)

c. 33(c) Interrogatories or 36(a) admissions might be a way to get at this. An affirmative defense would come out in answer, but other types you can get at often through questions in interrogatories

d. Real concern is the unused theory

Work Product Criteria questions:

1) Document or tangible thing

2) Prepared by another party

3) In anticipation of litigation

4) Is there substantial need

5) Will the material reveal mental impressions, legal theories, etc.

AC v WP
WP- Materials in anticipation of litigation

AC- All communications

WP- Doesn’t have to be attorney

AC- Must be attorney

WP- covers info from other people

AC- Covers only communication b/w communication

WP- Qualified privilege

AC- Absolute privilege

26(b)(4) - Cost of Experts- If you hire your own expert as P, expert has to have a report for the court, P pays for that. If D wants to depose expert or send interrogatory, then D pays reasonable fee typically for the time expert spends. Exception: If manifest injustice (P is poor and D is not), then P doesn’t have to pay to get access to D’s expert. 

26(g) Signature on penalty of sanctions arising from discovery

1) General Info: Signature certifies discovery actions
i. Are consistent with rules and warranted by existing law or a good faith argument for extension, modification, or reversal of existing law 
ii. Not interposed for any improper purpose such as to harass or cause delay 
iii. Not unreasonable or unduly burdensome/expensive
2) Washington State Physicians Insurance Exchange and Association v. Fissions Corp (1993, Sup Ct of Wash)
i. Dr sued for malpractice for failure to warn, believes drug co knew and didn’t warn him; interrogatories for docs related to Theopylline, co doesn’t release those to Somophyllin (main ingredient) including smoking gun which shows they knew and warned some doctors, get this in mail
ii. Issue: can sanctions be imposed?
iii. Remanded for sanctions—as little as necessary to prove point and deter future bad behavior ; standard was abuse of discretion 
3) Discovery Abuses
i. Overdiscovery—asking for too much stuff
ii. Evasion of discovery—other side doesn’t turn over info
4) 3 categories of possible solutions
i. 1993 amendments controversy of mandatory disclosures (had idea to limit it to favorable to get around discovery abuses) but districts realized was unstable and opted out innovative but didn’t work
ii. Small changes:

1. Advisory Committees—have limited # of interrogatories, most prone to abuse interrogatories and production of documents 

2. Combine interrogatories and depositions 

3. Ask simple yes/no quest with interrogatories

4. More complex stuff in depositions
5. Depositions more expensive; interrogatories require an investigation
iii. Big changes
1. Have much stricter pleading so claims are more defined at outset
2. Additional step for P to meet before access to discovery, have to survive motion to dismiss before discovery must have prima facie case—favored by corporations, would be bad for social justice claims

Costs: (Zubulake v. UBS Warburg) Presumption is that responding party bears the costs of all discovery. Any approach to electronic evidence has to take into acct that presumption.
Types of information obtained through discovery:

Rule 30 – Deposition

Sworn testimony in response to questions from both parties, limit is 10 (no duplicates), anything relevant (not privileged).

a. Have to always answer, unless you’re going to violate privilege

b. Usually wait some time to do depos since both sides need time to prepare

i. Exception is if someone is about to move or whatever

c. Usually very adversarial- both attorneys in room

i. Objections during deposition; can object but let witness give testimony anyway.

ii. There’s a small number of reasons to instruct deponent not give answer:

1. Necessary to preserve privilege (work-product or attorney-client)

2. Necessary to enforce limitation directed by court

3. Question given to harass person in bad faith, deposition stops flat out (counsel calls up judge, etc., so rarely done).

d. After 2000, depositions limited to one day, 7 hours.

Rule 30(b)(4)- Can’t make appearance or demeanor of deponent can’t be distorted by camera or recording techniques
Rule 31- Alternative to deposition: Written, no attorneys present

i. Pros: Saves money, saves time, better information when no attorneys nearby (no objections, etc.)

a. Usually hearsay, only used for impeachment (admissions in depo) denial in trial
b. If requested witness is a party, then can just tell them to appear. If not a party, then subpoena (court order) witness. 

c. If deponent is unavailable, deposition can be used as testimony at trial. If deponent is moving, puts other side in a bind, b/c you have to be ready to cross-examine before trial. Can try to move for protective order b/c not prepared, but court probably won’t grant b/c person is about to leave juris. of court so better to get info you can than none at all.

Rule 33 - Interrogatories
a. For named parties only, not witnesses

b. Relevant, not privileged material

c. Can go beyond their personal knowledge

d. No more than 25 questions incl. subparts (unless allowed by parties and court) per party number on your side

Rule 34 - Documents and Things

a. Request to have access to documents, land, etc.

b. Relevant but not privileged

c. Generally applies to parties, but Rule 45 gives ability to gain court permission to get information from nonparties.

Rule 35 - Physical and mental examination

a. The one thing that remains in complete control of the court- court must order them

i. Actual issue in the case

ii. Good cause for proving a request:

1. Information is necessary

2. Can’t be obtained otherwise. 

b. Examinee can request copy of the doctor’s report

i. If request is made, then if examinee gets their own examination, must provide it to the other party

c. Attorney allowed in physical examinations, not mental (subject to court discretion) (Vinson)

Rule 36 - Request for admission
a. Can be on:

i. Issue of law

ii. Issue of fact

b. Possible replies:

i. If goes unanswered, then deemed admitted.

ii. Admit

iii. Deny

iv. Object

v. Refuse to answer (must have a good reason and engage in a reasonable inquiry)

Judges don’t like discovery, so they try to limit the amount that gets into court. Other than a physical or mental examination, all the other types happen without court intervention.

Disposition Without A Trial: Rules 41, 42, 55, 56
Rule 41 Voluntary dismissal
41(a)

1.  41a1i. P may voluntarily dismiss suit by filing notice of dismissal before D has answered or moved for summary judgment. 1st time w/o prejudice, D can delay answer or proceedings may be stayed
2.  41a1. 2nd time w/ prejudice 41a1ii--unless both parties agree (no limit to # of times)

3.  41a2. Court can’t dismiss complaint if there is a counterclaim unless there is an independent basis for juris that will allow counterclaim to remain after dismissal of Ps claim or unless D consents

a. conditions imposed if dismissal threatens D b/c have invested a lot in defending case—pay all/part of costs/attys fees, can be reviewed for abuse of discretion

41(b) A suit may be dismissed for failure to prosecute—if P is dilatory in pursuing suit—

1.  eg fails to conduct discovery, appear at depositions, etc, or if purpose seems to be to harass D, res judicata effect
Rule 42 Consolidation & Severance

42(a) Court may consolidate cases for all or some purposes at judge’s discretion

42(b) A case may be severed for convenience or prejudice or when sep trials will be conducive to expedition or econ

Rule 55: Judgment by default
Rule 56: Summary Judgment (Adickes & Celotex)
Avenues before summary judgment: 12(b)(6), 12(c), Rule 11. Difference b/w 12b6 & R56 is w/ 56 you can go beyond the pleadings and use affidavits, discovery, etc. Also, Under 12b6, all facts taken as alleged by plaintiff. S.J., can bring in things that controvert allegations to point out that there’s no dispute over fact and so shouldn’t go to jury.
Once file summary judgment, other party responds. Then mover replies. Court sometimes holds hearing, sometimes not- can decide just on the papers submitted.

D isn’t the only one moving for summary judgment, sometimes P can too. Sometimes D will, then P cross-moves. Two sets of deadlines then, sometimes consolidated though to simplify. 

S.J. is seldom granted. Often reversed on appeal when it is granted. (7th Amendment right to a jury)

Why file for S.J. even if odds are against you? 

1) Delays trial, so can prepare

2) Force the opposition to defend a little (preview of trial strategy)

3) It might be granted- so why not try?

4) Might not be defended against

5) Sound your ideas off a judge and see how they react

6) Can appeal it (get to next level)

7) Promote settlement

8) Harass

Supreme Court has made S.J. useful tool in clearing dockets with a check on that- 7th Amendment right to a trial. Is someone has sufficient evidence, should get to jury.

Usually D moves, but not always. Why do Ps avoid moving for S.J.?

Hoping something will come out later to help P- S.J. is a decision on the merits earlier. Also may increase chance for settlement if stay in case. And might want to rely on the jury, where anything might happen.

Like Rule 12. 

Certain rules to have engrained in memory: 12b and 56.

56 Mechanics:

1) Timing of SJ motions “Plaintiff has to wait a big, D can file at any time”

i. Party seeking a claim (Plaintiff, D with cross or counter claim) 

1. Files SJ 20 days after commencement of action, or

2. After a motion for SJ by other party (rarely happens)

3. In the real world, D files near end of discovery

2) Attached evidence:

i. Moving party usually attaches:

1. Affidavit (signed under oath, based on personal knowledge, content competent to give that information). Usually by witnesses containing information

2. Pleadings

3. Definitions

4. Answers to interrogatory

5. Admissions on file

ii. Nonmoving party:

1. Tit for tat- if moving party attaches affidavits on facts, nonmoving replies with affidavit on facts, too, or an affidavit saying they need more discovery

iii. Do the parties actually have to come forward with admissible evidence?

1. In Celotex, points out that nonmoving party doesn’t have to submit admissible evidence. At least show something that will get you admissible evidence or request discovery time

3) Standard for SJ (56e)

i. Doesn’t equal direct verdict, but comes really close

ii. Different b/c DV comes at trial once all evidence is coming forward, judge has to keep in mind that SJ is early on and needs to keep evidence and trial in mind.

iii. Two part standard (should MEMORIZE this):

1. Grant SJ if no material issue of fact and

2. Moving party is entitled to judgment as matter of law.

12b6- Court assumes facts in complaint are true. Focuses on legal validity.
56- Court looks at facts in light most favorable to nonmoving party. Focuses on if facts have issue.
If P only relies on pleading to defend against motion b/c SJ is about sufficiency of the evidence. SJ isn’t necessarily all or nothing, can be partial.

Test set up by case on whether moving party is entitled to S.J. Absence as to genuine issue of material of fact. (Adickes is very pro-plaintiff, anti-summary judgment.)

Standard for summary judgment DOES NOT EQUAL standard for directed verdict.

Adickes v. Celotex:

How does this all work in practice? Class handout: Nissan Marine & Fire Ins. v. Fritz Company 

1) Moving party without ultimate burden  of persuasion, has burden of persuasion and production for the SJ motion

a. Initial production burden can be met in two ways

i. Must produce affirmative evidence negating an essential element of nonmoving parties claim or defense; or 

ii. Show nonmoving party does not have enough evidence of an essential element of claim to carry its ultimate burden of persuasion at trial

b. Initial persuasion burden: no genuine issue of material fact

2) If 1a is not satisfied, nonmoving party does nothing.

3) If 1a is satisfied, nonmoving party must produce evidence to support claim or defense

Adickes: Did moving party meet production of 1Ai? No.

Celotex: Did the moving party meet initial burden of production under 1aii? Yes. So shifts back to plaintiff. 

So the two cases can be reconciled according to Judge Fletcher in Nissan v. Fritz. 

Celotex makes it easier for D to get summary judgment b/c can just show P doesn’t have enough evidence, rather than negate their evidence.

Policy justifications for summary judgment

1) Efficiency- dispose of case before trial when the trial is unnecessary (no genuine dispute of material fact).

2) Push the parties to get their ducks in a row (highlights if additional discovery needs to take place)

3) Educates the parties and the court about the case

Even if judges involved in discovery, don’t have a chance to evaluate strengths and weaknesses of each position. Even if court denies SJ, judge forms impressions. Preview of evidence may hurt certain parties, like those waiting for things to come out during trial.

Settlement & Alternative Dispute Resolution: 16, 68

Rule 16

16(c) Courts can compel attendance of attorneys and of parties themselves at a pre-trial settlement conference. Can’t compel them to settle at all. (Kothe)

Rule 68

Impose penalties to party that refuses settlement offer which ends up being larger than the jury award. Very underused. (Kothe)
ADR:

What are good reasons for requiring unwilling parties to pay for mediation?

1) So many parties involved cuts down on discovery and litigation parties.

a. But here, Atlantic Pipe is not agreeing where they don’t think they’re going to save money. 

b. Why didn’t AP agree? Didn’t get to choose the mediator. ?

2) Creative solutions through mediation which aren’t avail. in trial (doesn’t have to be zero-sum game where one wins and one loses). 

3) Education function- AP isn’t familiar with the process of mediation or that it’s signaling that it’s not in good bargaining position if it agrees to mediation

But must put costs and time limitations on the order. (In re Atlantic Pipe)
Though not a perfect way to distinguish, arbitration usually involves a third party determining an outcome (it's not always binding) and mediation usually involves a third party helping both sides to come to an outcome themselves.

Trial: Jury- 7th A, 38, 39, 47, 48
Trial Process

1) Jury sits in box

2) Parties give opening statements (P first, then D)

a. Opening statements- no arguments, only roadmap of where you’re going

3) P puts on direct evidence (evidence found to support P’s claim)

4) P puts on direct witnesses- general, non-leading questions

5) D cross examines witnesses- leading questions

6) P re-directs, and so on

7) At close of P’s evidence, D can move for judgment as matter of law (rule 53a): No reasonable jury could find in non-moving party’s favor. Can’t be issues of credibility (only jury can decide that). 

a. P can’t make motion b/c D hasn’t put evidence up yet

b. In almost all circumstances, D’s motion is denied.

8) D puts forth direct evidence (evidence contradicting P’s evidence)

9) Cross examination, redirect, etc.

10) D closes. 

11) Either side can come under rule 50- judgment as matter of law.

12) If both motions are denied, both make closing arguments

13) D closes

14) Then P closes

15) Judge gives instructions to jury

a. These can happen earlier than closing b/c in complex cases, instructions about evidence, etc., are helpful for the jury.

16) Jury deliberates and gives verdict (if not hung)

17) Post trial motions:

a. Renewed motion of judgment as matter of law

b. New trial motion

7th Amendment Right to Jury Trial
Juries: Frequency of jury trials is going down, but juries are most important influence on the culture of American litigation. There’s a bright line before trial. Although many won’t go there, it’s important.

1) Why do we even allow juries or have juries in terms of civil litigation from a policy perspective?

a. Neutral fact finder drawn from peers

b. Laypersons, nonprofessional/anti-elite

c. Worried about having all-powerful courts that aren’t elected (anti-majoritarian)

d. Current societal norms

e. Truth ideal

f. Process- opportunity to tell story

g. Popular control

h. Education function for judges to educate the public about the law

2) Negative aspects of juries

a. Inconsistent- different juries decide differently 

b. No idea how they got to where they did

c. Unjust social values for diff. areas 

d. Who is really a “peer”? Bias in selection.

e. Swayed by emotion, less predictable

f. Inefficient in that you have to educate each jury individually

g. Jury nullification

We have more jury trials than anywhere else in the world. 80% in world are here. Britain has been cutting back on them- now only for serious criminal actions. 

So, why do we have the ADR act but have not cut out jury trials? It’s in the Constitution. 7th Amendment: Doesn’t create a right to jury trial, but preserves right to jury trial as existed in 1771.

“In suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury shall be otherwise re-examined in any Court of the United States, than according to the rules of the common law.”
1970 Ross v. Bernhard
In the footnote, what are the factors for right to jury trial:

1. pre-merger customs w/  reference to such questions

2. remedy sought 

3. practical abilities and limitations of juries.

Third factor is the tie breaker according to courts.  The courts though have looked at this very issue: whether a case is so complex that jury trial cannot be had? (in re Japanese Mfr) Complexity may have gotten the case into equity, which in 1771 wouldn’t be triable to jury. Also, 5th Amendment Due process trumps 7th Amendment- if case too complex, jury won’t try fairly.
Rule 38: Jury Trial by Right
Jury Selection: Venire (Jury Pool)
Federal Civil trials: 28 U.S.C. 1861

Right to jury selected from fair cross-section of community.

Why does it have to be fair cross-section of community?

1) Can’t test for bias. Hard to determine what is bias (esp. since person choosing could be biased).

2) Legitimizes the process. Truth is multiple perspectives.

Juror lists come from list of registered voters. But is that a fair cross-section? Why not DMV records, telephone directories, utility records.  Voter registration records produce pools w/ more older people, whites, and high-income people.

Right to serve isn’t contingent on the race and it’s possessed by the jury member, not the defendant. D has right to raise standing on behalf of jury members but not on his or her own behalf.

Requirements:

1) 18+

2) Resident 1 year that district

3) Fill out questionnaire

4) Speak English

5) Physical/mental capable

6) No state or federal felon

7) Citizen of U.S.

Exemption:

1) Armed Forces, police, public officers (exec, judic, legisl.)

Excuses:

1) Undue hardship, extreme inconvenience

Fair-cross section only applies to A) Assembling pool not to B) Selecting jury

(Currie) Person challenging cross-section (crim: D, or civil: either) must show prima facie violation:

1) Group alleged to be excluded is distinctive group in community

2) Representation of group in venire is not fair and reasonable in relation to number in community

3) Under-representation is due to systemaic exclusion

Rule 47:  Jury Selection - Voir Dire
Preliminary examination of jurors about their suitability to serve.

1. (w/ 48) No alternates once trial has begun

2. Judge can question jurors during voir dire, can let attorneys do it but prefers self b/c:

a. Lawyers can’t argue or bias jurors

b. Cuts time

Challenges to selecting a juror:

1) Challenges for cause unlimited in federal civil system


For bias or prejudice. But judge has to determine if challenge sticks or not.


If related to person in trial, can be dismissed.

If work for business on trial, maybe not. If person says they can leave behind bias, then judge will probably let them in.

2) Preemptory challenges

Federal gives 3 challenges.

Traditionally, could use it for anyone an attorney thought wouldn’t be as sympathetic to their clients as the others. Base the decision on questionnaires, voir dires (federal system: very limited)- which is limited information, so based it really on stereotypes. Some stereotypes worked well- gender, employment, race, etc.

Supreme Court decided series of cases placing constitutional limits on peremptory challenges.

i. Batson v. Kentucky (1986)- Can’t use challenges on bases of race.

Criminal case- prosecutor used per.chal. to eliminate all but 1 African American. D, African American, challenged this. Sup.Ct. held that D’s equal protection rights were violated (not the jurors’).
Powers v. Ohio (1991)- rule extended to white Ds, can say by excluding African American violates D’s rights.
Batson Procedure:

A) Challenger has to make a prima facie case showing that opposing counsel used peremptory challenges to exclude members of a particular group. Started out based on race, but has extended to gender.

This is more difficult than it seems. Striking of one potential juror doesn’t count, have to show pattern.

B) Burden shifts to other side to show neutral reason for challenging the jurors

Very easy to do. 

C) Court decides if it believes the neutral reason.

Standard of review for appellate is abuse of discretion.

ii. Edmonson v. Leesville Concrete Company (Sup. Ct. 1991)- Can Batson rule apply to private people? In Batson, action by the prosecutor (by the state)- not the same here. Important b/c in 5th (fed) and 14th (states) amendment, equal protection rights apply to government action. Have to show federal action in Edmonson to get Batson to apply.

Kennedy applies two-part test:

1) Whether the constitutional violation resulted from exercise of right or privilege having source in state authority. 

2) Private party charge with the deprivation in all fairness can be described as a state actor.

a. Will turn on extent to which the actor relied on gov. assistance, injury aggregated by gov. role, etc. Kennedy argues that private suit couldn’t have existed w/o gov. direction, forum, judge, etc.

[See Shelly v. Kramer (1948) Racially restricted housing covenants violate 14A]

Purpose of permitting peremptories:

1) Aid the adversary system.

2) Supposed to be representative, so can get rid of outliers 

Aside: No right to representative jury, just right to representative jury pool. In Batson, all about the right of criminal defendant. In Edmonson, shifts to right of juror- violates democratic principles of inclusion and participation. So problem is who has standing to assert violation of that right? Court says private parties do.

iii.. J.E.B. v. Alabama (1994)

Gender was still okay to use for peremptories, so women of color were routinely kicked of juries. Supreme court says that violates 14A

Different levels of scrutiny for groups when it comes to equal protection

1. Strict scrutiny: races

2. Heightened (intermediate) scrutiny: gender

3. Rational basis review: economic groups

Rule 48:  Number of Jurors
1. (w/ 47) No alternates once trial has begun, 
2. 6-12 jurors. 

3. Unanimity unless parties stipulate otherwise.
Trial: Post Verdict Motions 50, 59
1) “Judgment as a Matter of Law” Directed verdict
a. Before case is submitted to the jury

b. By D at close of P’s evidence

c. Either party at close of D’s evidence

2) “Judgment as a Matter of Law” Judgment notwithstanding the verdict (j.n.o.v.)

a. Occurs after submitted to jury

3) Motion for new trial
These three types of motions had various analogs in 1791. 7th A doesn’t create right to jury trial but preserves what already existed. 

Jury’s Province

1. All powerful theory—jury is sovereign—to decide what happened and what ought to be done, derives from ancient village tribunal idea, judge just there to keep order and rule out things which are entirely extraneous and translate law in terms jury can understand and make sure judgment entered in accordance w/ verdict—very leery of using motions of dv, jnov, or new trial

2. Limited theory—commentators view as a theory of subtraction, any case not triable out of jury province, subtract everything at pre-trial level, all factual issues which rely on facts that are inadmissible—rules of evidence get rid of a lot, rely on quest that turn on burden of proof b/c matter of law—what’s left is in juries province, powerful argument is that fed rules of civ pro really limit jury rule 12, or 56 takes things away from jury

3. Questions of fact to jury/questions of law to judge

Judge v. Jury 
1) Substantive Differences - whether goes to judge or jury actually effects outcome of case

a. Jurors are more sympathetic to average person, cases by worker v. company, worker will win.

b. Jurors are more willing to ignore law to do justice

2) Procedural Differences - effects the way the system of justice operates

a. Jury gets to decide issue of fact w/o explaining decision, while judge has to make “findings of facts and conclusions of law” which is a document. (Exception is special verdicts for juries.)

b. Jury verdicts don’t have to be reconciled- similar cases don’t have to come out similarly b/w juries. If goes to judge, must go w/ precedent.

c. Judge isn’t responsible for jury verdict (no reputational consequence)

d. Jury: More democratic. Judge: More elitist.

Rule 50: JMOL

Whether the evidence is such that w/o weighing credibility, there can be but one conclusion that reasonable people could have reached. Evidence must be reviewed most favorable to winning party. (Simblest)
1) “Judgment as a Matter of Law” Directed verdict
a. Before case is submitted to the jury

b. By D at close of P’s evidence

c. Either party at close of D’s evidence

2) “Judgment as a Matter of Law” Judgment notwithstanding the verdict (j.n.o.v.)

d. Occurs after submitted to jury

Standard for JMOL:

1) Can’t grant directed verdict motion just b/c you think one side’s proof is stronger than the others’- this is the quintessential question for the jury- weighing the evidence

2) Not supposed to decide if witnesses are telling the truth (credibility) (unless testimony is literally incredible- similar to guy who didn’t see lights on fire engine- Simblest)

3) Inferences in favor of nonmoving party- If can make two possible inferences about one fact, then s/b more beneficial for nonmoving party

Standard for reviewing district court is de novo.

Does this apply to trials run by judges as opposed to by juries? No, b/c no jury to take case away from. 

Directed Verdict
P has two burdens:

1) Burden of production (Legal Question- judge questions only)

2) Burden of proof/persuasion (Factual Question- jury based)

If P meets #1, then allowed to go to jury w/ #2. 

Directed verdicts come in when moving side doesn’t think P met #1 (didn’t produce evidence on each element of the claim.) Similar to 12b6 argument- has P produced evidence on each element of claim?

Good to get verdict before granting JMOL, so upon appeal it doesn’t have to have a whole new trial. So why would district judge every grant directed verdict before jury?

Sometimes it is so obvious there’s an element of a case that’s particularly weak 

JNOV
Two requirements:

1) Quickly: Make it within 10 days after judgment is entered on the jury’s verdict

2) In order to get JNOV, have to have made motion for directed verdict prior to going to jury

a. On same grounds! Point of it is for P to have notice and be able to put evidence in before gets to jury

Question: If P gets to put more evidence on, what about notice to D in discovery and finding all of that information before trial?

JNOV looks problematic in that it takes out of jury hands. 1913 case ruled it was unconstitutional. So courts created legal fiction: JNOV is simply a delayed ruling on the directed verdict motion. In order to get JNOV: have to have made a motion for directed motion PRIOR to having case go to jury.
Denial of directed verdict is deemed to be reserved decision until jury comes back with verdict.

Is it enough to just move for it after P’s argument? No, just make the motion every time you can. At close of P, at the end of D, and then after jury verdict. Rule 11 still applies on pleading, so motions can’t be entirely frivolous.

Rule 59: New Trial

Existed in 1791, so okay.

Reasons for new trials:

i. Legal errors at trial 

1. If evidence is inadmissible and is admitted, have to object at the time of admission (so if you lose and then say- new trial- doesn’t count)

ii. Verdict is against great weight of evidence

2. Can assess credibility in new trial motion (just not JMOL)- one reason for abuse of discretion review b/c appellate can’t look at credibility

iii. New evidence (presuming it’s a good faith discovery)- exercise of discretion

3. Not “did you know” but “should you have known”

4. Reasons for allowing:

a. Justice- Get to truth

5. Reasons against:

a. Inefficient- Decision has been made

b. Proper incentive for diligently finding evidence beforehand

iv. Excessive or inadequate damages (O’Gee)

1. Stuck in “new trials” instead of JMOL. Damages verdict is against the great weight of the evidence or serious miscarriage of justice.

2. Just retry damages portion, liability is established.

3. Remittur (Excessive)- judge can reduce on own. In federal court, judge has to give plaintiff a “choice” between reduced damages and new trial. 

c. If reduced is accepted, can’t appeal. In order to appeal, have to take new trial, go through it, then appeal it.

4. Additur (Inadequate)- judge can’t increase on own, but can order new trial.

v. Improper influence on the jury

1. Attorney talks w/ juror ex parte- can be disciplined, so doesn’t really happen

2. But if juror undertakes experiments or investigation on own or 

d. But can’t prevent them from sharing outside (extraneous) experiences since they all have experiences…
Distinctions b/w motion for new trial against JNOV
2) Initiation:

a. JMOL (Judgment matter of law): Judge can’t do on her own (party has to move for it). Rule 59, judge has to give notice etc. for granting new trial.

b. New Trial: Judge on her own can grant new trial or w/ motion. (Like SJ)
3) Standards:

a. JMOL- no reasonable member of the jury could find for nonmoving party (accepting weight of evidence in favor of nonmoving party)

b. New trial: 

i. Legal errors at trial 

1. If evidence inadmissible and is admitted, have to object at the time of admission (so if you lose and then say- new trial- doesn’t count)

ii. Verdict is against great weight of evidence

iii. New evidence 

iv. Excessive or inadequate damages

1. Excessive- can reduce on own

2. Inadequate- can’t increase on own, but can order new trial

v. Improper influence on the jury
4) Effects: 

a. JMOL: If granted, moving party wins (Huge effect so standard is very high)

b. New trial: Moving party doesn’t win, just gets new trial

5) Appeal

a. JMOL: Immediately appealable b/c it’s a judgment

b. New trial: Not appealable if granted, if denied it is appealable

6) Appeal standard;

a. JMOL: De novo (fresh set of eyes)

b. New trial: 

i. Refusal to grant new trial: Abuse of discretion

ii. Granted new trial against original nonmoving party: Abuse of discretion

Jury nullification can be cancelled out in civil system by ordering new trial. Not in criminal system.

To ask for both JMOL and new trial is good litigation tactic- asking for two things at a time is good (motion to dismiss or, in alternative, for summary judgment… and so on). Ask for JNOV (higher standard), and if that’s not allowed, ask for the lesser thing- new trial.

How would you use a general verdict w/ written interrogatories to jury? (Allowed to send those into the jury to get their reasoning.) “Did the bus driver do all he could do to prevent this accident?” “Who do you think could have taken the last act to forestall the wreck?” 

If the district court reverses, then maybe there was some sort of credibility issue or some problem- so want to get some sort of picture of the jury’s reasoning. 

Jury forms: Can ask yes/no, or simple questions (What percentage of fault to whom…, After what date do you think this happened…, etc.) Purpose is to open up a closed and non-transparent process b/c if jury gives back inconsistent responses, the judge can’t let the verdict stand.  These questionnaires are usually done before the trial and parties have to agree on it. Since parties know what’s going to be on questionnaire, can include in opening statement (You’re going to be asked this, you’ll have to answer and the evidence does show… etc.)

Preclusion: Claim Preclusion
Terminology
1) Res Judicata=Claim Preclusion (deals w/ future litigation)

2) Collateral Estoppel=Issue Preclusion (deals w/ future litigation)

3) Law of the Case=Issues that have already been decided in a particular case.

4) Double Jeopardy=Criminal D can’t be tried twice

5) Stare Decisis=Precedent; rule of law s/b followed in similar cases

Principles of Claim Preclusion

1) Difference b/w merger & bar
a. Merger: If P wins, related claims are merged so can’t bring them again

b. Bar: If P loses, related claims are barred 

2) Affirmative defense

a. D has to bring it up. If D doesn’t, then waived.

3) Elements- What does it take to have claim preclusion (4 elements)

a. Davis v. Dallas Area Rapid Transit
b. Parties in prior and current suit have to be identical (Gonzales)
c. Court of confident jurisdiction must have rendered the prior judgment (Staats)
i. Due process guarantees are met, independent judgment

d. Prior judgment must have been final (case closed) and on the merits (not ended on procedural ground- can be SJ, jury, JMOL)

e. P must raise same cause of action in both suits

How to determine if same cause of action?

1. Historical (not used much)

a. Would decision in 2nd case destroy 1st decision?

b. Are the claims about the same legal rights and wrongs? (ex. Are both takings actions?)

c. Does second cause of action depend on same statute or different statute?

2. Modern (applied in Davis):

a. Rights arising from same transaction are precluded

i. “Transaction” is common group of facts

Moitie: If you sue, lose, and don’t appeal, if something similar goes up on appeal and is overturned, you’re still precluded even if, had you appealed, by the time your decision came down, it would be w/in the new law. [Current precedent of Supreme Court, be very careful- Statutes of limitations. If policy supports someone getting day in court, current case law is such that you’re not going to be able to if you didn’t follow the rules (statute of limitations, raise all necessary claims)]

Davis: Concurrent suits w/ same parties: Suit I is dismissed. Suit II is precluded- If events in Davis II had happened after dismissal of Davis I, there wouldn’t have been claim preclusion. But since events happened before dismissal, then claim preclusion.

Claim Preclusion: Competent Juris. (Staats) If P goes for limited jurisdiction first, can’t go to unlimited jurisdiction b/c had the option to go to one or the other and chose to go to limited juris., then claim preclusion applies. So choose the most jurisdictionally competent forum.But in Staats, Forum 1 is state claim only and Forum 2 is federal claim only. So splitting is okay. Statutory based claims are more typical for falling in this category. If you have 3 claims and 2 can group, then must group what you can.

Claim Preclusion: Privity/Nonparties (Gonzales)
Factor test: If same parties in first suit and second suit. Or if privies, close to original claimants (identicality of parties):

1) Substantial control or 

a. Owner of close corporation in #1, then corporation precluded in #2

b. Insurer in #2, then indured precluded in #2

c. Not substantial control:

i. Same attorney in #1 not precluded in #2

ii. Someone who helps finance #1, not precluded in #2

iii. Witnesses or providers of evidence in #1, not precluded in #2

2) Virtual/de facto representation

a. Identity of interests

b. Timely notice

i. Not met in Gonzales
c. Dependence of the parties (accountable to each other)

i. Not met in Gonzales
Underlying principle w/ this is due process- people deserve their day in court. Very hard to have parties claim precluded- need to be identical. The meat of contested claim preclusion is “Is it the same transaction?”

Preclusion: Issue Preclusion
Issue preclusion Requirements
Issues in both proceedings must be identical 

Diff. tests, fail #1 Levy v. Kosher Overseers
Issue in prior proceeding has to actually have been litigated and decided

If party concedes, fail #2

Full and fair opportunity to litigate in prior proceeding 

Jacobs v. Westwind

Issue that was previously litigated was necessary to support a valid & final judgment on the merits.

Advantages:

Consistency

Efficiency

Legitimacy

Disadvantages:

1) Not important issue to party, then may not have litigated strongly in first suit

Nonmutual issue preclusion requirements:

Questions to ask about the two claims (if all answer correctly, then issue is not precluded):

1) Could P in case #2 easily joined case #1. (no is good)

2) Was case #2 foreseeable? (yes is good)

3) Is the previous decision inconsistent w/ any earlier judgments? (Currie) (no is good)

4) Are there procedural opps avail in case #2 that are likely to cause different result than case #1? (yes is good)

In other words: Issue is precluded if one is answered incorrectly. 

Mutuality/Nonmutuality
Mutuality means issue preclusion should apply only when it can apply mutually, meaning one party s/n be bound by a judgment unless if the judgment went the other way the other party would have been bound.

A hurt by actions of B and C

1) A sues B, A loses

2) A sues C. A is not bound by #1.

Mutuality: A would not be bound by the decision in one b/c C wouldn’t have been bound if #1 would have won for A.

Mutuality mostly been abandoned (esp. in federal court). Some stubborn: Alabama, Georgia, Virginia, Florida, SD, etc.

Offensive/Defense Issue Preclusion
Defensive:

Suit #1: A v B

Suit #2: 

i. A v C, (most typical) or


ii. B v C (less frequent)

i. A loses in (1). Can C use (1) defensively against A. 

Issue still has to be identical, has to be actually decided, etc. 

ii. B loses. Can C use (1) defensively against B?

Advantages for precluding A in i.?

1) Efficiency

2) No risk of inconsistency

3) Forum shopping

4) Encourage P to sue all Ds in 1 action

Disadvantages for precluding A for relitigating the issue?

1) New evidence, better attorney

2) Hostile judge or jury

3) First decision may have been wrong

4) First suit may not have been as valuable, so D didn’t defend well

5) In 2ii, C might be riding off of A

Purpose: 1) Judicial economy – P sues all Ds at once 2) Efficiency

Concerns: 2 )May not have the truth 2) Fairness (hostile judge/jury)

Offensive
Suit #1: A v B

Suit #2: i. C v B (most typical)


 ii. C v A

i. A sues B, B loses. Can C use #1 offensively against B? 

ii. A sues B. A loses. Can C use #1 offensively against A?

Advantages

1) Don’t relitigate the issue (efficiency) esp. if played fair (ex. Shore filed first)

Disadvantages

1) C waits it out to see if A will win instead of joining original suit.

2) Inconsistent- Currie Railroad example. If RR has accident, 50 victims. Victim 1 sues, loses. RR can’t preclude against #2 b/c #2 didn’t have day in court. Same up to victim #25. #26 wins. So victims #27-#50 can preclude RR based on #26’s court.

3) Procedurally unfair since 7th A, no right to jury w/ preclusion. B didn’t get to choose where suit was brought in first case and may have different procedures (forum, jury trial) in first trial. 

4) May not defend vigorously in case #1. 

5) May defend too vigorously in case #1 b/c D is looking to the future huge claim. 

6) Fairness- should have opp to fight each time.

Purpose: Encourages D to fight harder in first suit.

Concerns: 1) Doesn’t necessarily promote judicial economy 2) D may overdevote or underdevote resources 3) Inconsistent judgments (Currie) 4) Procedurally unfair (barred from jury, etc.)

Preclusion Sum Up
Questions to ask if you see an exam question that has different parties in suits 1 and 2:

1) Claim preclusion: Are the parties close enough to be same parties?*

a. Privity

b. Substantial control

c. Virtual representation

2) Issue preclusion: Different issues?*

3) Issue preclusion: Same issues, but not litigated in first suit, then no issue preclusion.*

4) Claim preclusion: Is first suit decided on the merits? If not, no claim preclusion.*

*If issue preclusion doesn’t apply, claim preclusion still may and vice versa.

Preclusion Requirements

Claim preclusion:

1) Same parties or close

2) Court of competent jurisdiction

3) Decision final and on the merits (can be SJ (if granted for fact), JMOL, or jury)
4) Same transaction (federal)
Issue preclusion:

1) Identical issue (any question of law or fact)
2) Actually litigated, actually decided

3) Necessary to final judgment

4) Opportunity and incentive to litigate it

Joinder
Large v. Small Suits

On one hand, might want to bring in a lot of people to dispute and get finality in a consistent way. But sometimes you want to permit fast resolution of isolated parts of a controversy.

Joinder of Claims: 1 P v 1 D  

· Rule 18a: P can joint any claim she wants against D constrained only by jurisdictional rules. 
· Rule 13: D can bring any and all counter claims against P (Jones v. Ford Motor Co)
i. Those that are transactionally related, compulsory counterclaim 

1. Can’t be brought up in another suit. If you don’t raise this, you forfeit it in other claims (precluded)

2. Don’t need independent jurisdictional basis
ii. Aren’t transactionally related, permissive counterclaim

1. Can be brought up in another suit- not precluded if not raised here

2. Need an independent jurisdictional basis.

· Subject to court’s discretion. Rule 42a allows courts to consolidate different cases or claims (efficiency)

· Rule 42b: can also sever cases (convenience, prejudice)

Joinder of Parties: 2+P v D —or— 1P v 2+D

· Rule 20a: (Kedra) Permissive joinder of parties (not mandatory)- authorizes multiple plaintiffs to sue together or one plaintiff to sue multiple defendants if:

i. Claims arise out of same transaction/occurrence AND

ii. Claims involve a common question of law or fact

· Why not make rule 20a mandatory? Ps and Ds may not know each other, coordination might be hard, different levels of resources, different preferences on court, timing of settlement, etc.

· Rule 19a: Compulsory joinder of parties- If a person is necessary to the action, needs to be joined if feasible to do so. 

i. What makes a person necessary?

1. If didn’t have them, would have incomplete relief, or

2. If didn’t have them, Impair or impede an interest as a practical matter, or

3. If didn’t have them, would have inconsistent obligations

ii. What makes a person infeasible?
1. Join and destroy diversity jurisdiction

2. Court doesn’t have personal jurisdiction

3. Personal jurisdiction but they have objection to venue

· Rule 19b: If necessary, but not feasible, then court must decide if party is indispensable. If indispensable, then court must dismiss.  To determine if indispensable:

i. Weighing analysis: How can we grant relief and take everyone’s (including absent parties) interest into account?

ii. Is there an alternative forum they can go to? (etc.)

· Rule 19c: Very important- must list all possible parties. Explain why they’re not joined (whether they’re necessary, whether they’re feasible). Unwaivable defense under Rule 12: Failure to add a party.

Joinder – Class Actions
A. Overview

Class certification is huge issue for the court. 12b6 motions first to try to get it out of court b4 big certification briefing. 

Class Actions v. Bi-polar litigations- 5 factors that distinguish:

1) Importance of the lawyer’s role

a. Lawyers seek out clients in CA (public policy or $$$ self-interest)

2) Reduced/absent client’s role

3) Agency problems/costs

a. Principle Agent Model: Attorney may make decisions that aren’t quite in line w/ clients’ desires.

b. Also issues w/ choosing the right agent.

4) Role of settlement

a. Settlement is more tricky- issues about what the class gets, which attorneys get money and how much? Court has to sign off on settlements to keep absent class members’ interests present.

5) Role of the court

a. Court is much more involved. Has to sign off on attorneys in classes (doesn’t in bi-polar suits). Has to agree on settlement. Has to certify classes. 

b. Key problem making court involvement necessary is preclusion. B(1) & B(2) classes can’t opt out of class and will be precluded in the future. If no preclusion effect, proceeding is not a class action. 

Preclusion of absentees presents difficult questions:

1) Who should represent the absentee?

2) What kind of notice should be given?

3) Should they be able to intervene or challenge prosecution or defense of the case?

4) What accommodations s/b made regarding proof on the merits for absentees? (i.e. damages alleged)

5) How should absentees be involved w/ shaping the remedy? (ex. asbestos)

Rule 23 Implicit Requirements:

1) Identifiable class

2) Class representative is member of class 

Rule 23 Initial Explicit Requirements:

23A1 Numerosity


Is it practical to join a large number of people?

23A2 Commonality

Common questions of law and fact (1 is sufficient). More stringent in b(3)- Must predominate over other questions.

23A3 Typicality


Are claims/defenses of party typical? To meet requirement, can subdivide class.

23A4 Fair & adequate protection

Will representative parties fairly and adequately protect class interests? Will it be of the quality and have proper incentives to litigate properly?


If substantial conflict b/c named rep and absent members- No.


If attorney is inexperienced class action or improper incentives- No.


So important, court has to formally appoint counsel- auctioned off.

Type of Class: B1, 2, or 3

Once these are all “A” requirements met, classify type of class:

1. B1 Anti-prejudice group
a. Used to avoid the risk of inconsistent adjudications (leading to incompatible standards/actions) from individual lawsuits. 
b. Each member doesn’t have to allege injury. So long as bunch of members injured. Get court to say what they’re doing is wrong (no notice requirement) and stop it.
c. Examples:
i. Avoiding prejudice to defendants: dispute over shore rights among property owners around a lake; dispute over common nuisance
ii. Avoiding prejudice to plaintiffs: multiple claimants to a limited fund, the existence of which must be proved (easy example: reward money and multiple claimants; hard example: if plaintiff can show that an individual lawsuit could exhaust the defendant's resources, e.g. imagine a company worth $1 million and five plaintiffs with individual claims (not including punitive damages) of $1 million a piece)
d. Not included: risk that a defendant might be subject to varying damage verdicts
e. Can’t opt out.

f. Notice not required: court’s discretion.

2. B2 Declaratory & injunctive: When a party has acted/not acted generally applicable to whole class. 
a. Used when defendants have acted (or refused to act) on grounds generally applicable to the class and plaintiffs are seeking equitable relief (typically, injunction or declaratory relief; sometimes also backpay if sought as incidental relief)
b. Examples: constitutional challenge of a city policy by Asian American residents, who seek a declaration that the policy violates equal protection
c. Can’t opt out.
d. Notice not required: court’s discretion
3. B3 Common Question: Compensatory damages

a. Used when common questions of law and fact predominate over claims of individual members and when the class action form is a superior means of resolving the litigation
b. Examples: Chandler case in reader; past and current female employees at Walmart who contend that Walmart discriminated against them in (among other things) promotion decisions because of their sex and who seek damages (one of the largest class actions certified by a district court, now on appeal).
c. Rule 23(e) can opt out twice (recent amendment- used to be once)

i. When notice is sent. Opt out b/c you have large claim and don’t want to lump in with smaller claims. No preclusion if opt out.
ii. Judge is allowed to refuse settlement unless gives class members another opportunity to opt out. Puts check on settlement so it’s not geared toward particular plaintiffs or lawyers.
d. Notice required: ind. notice must be supplied to members whose names/addresses reasonably located (DP). Paid by P (Eisen) Settlement of b3 can include payment of notice. 
Rule 23(g)- Attorneys need to be named by judge, greater weight to attorneys if they’ve invested a lot in that suit (not necessarily their prior experience w/ class actions). Passed b/c class action lawyers didn’t do much research on the case, just want the big paycheck. 

FYI:

Rule 72-73: Magistrate Judges
After a civil trial in front of a magistrate judge (both sides must consent before a civil trial is held before a magistrate judge), the parties would appeal to the Court of Appeals, not the district court. See Rule 73. Also, Rule 72 confirms my hunch that parties who do not consent to appearing before a magistrate judge get to appeal pretrial decisions by a magistrate judge to a district court judge.
Civil Procedure 1 - Cases Addendum

Anne Joseph
2Hamdi v. Rumsfeld – Due process right to fair hearing


2Goldberg v. Kelly – Due Process Guarantees


3Mathews v. Eldridge – Balancing Test for Due Process


3Fuentes v. Shevin – Due Process Ex parte/Replevin


4Connecticut v. Doehr – Due Process for Attachment


5Van Harken v. City of Chicago – Right to impartial decisionmaker


5Lassiter v. Dept. of Social Services – Right to Representation


6Access Now – Rule 8(a) Complaint


7American Nurses’ Association v. State of Illinois – Complaint Requirements


8McDonalds – Complaint Requirements


8Leatherman v. Tarrant County Narcotics Intelligence and Coordination Unit


9Zielinski v. Philadelphia Piers – Parse your answers


10Worthington v. Wilson – Rule 15 Amendments


11Zuk v. E. Penn. Psychiatric Institute – Rule 11 Sanctions


12Zubulake v. UBS Warburg – Rule 26: Discovery Costs


14Hickman – Attorney Work-Product Doctrine


16Washington State Physicians Insurance Exchange – Failure to Disclose


16Adickes – Summary Judgment


17Celotex – Summary judgment


18Arnstein v. Porter – Summary Judgment


18Colston v. Barnhart – Summary Judgment & Qualified Immunity


18Kothe v. Smith – Settlement


19In re Atlantic Pipe – ADR


19Chauffeurs – Jury Trial


20In re Japanese TV MFRs


21People v. Currie


23J.E.B. v. Alabama – Peremptory Challenges (Gender)


24Spurlin v. General Motors – JNOV/New trial standards


24O’Gee v. Dobbs Houses – Remittur


24Moitie – Precluded Even if Law Changes


25Davis v. DART – Precluded Concurrent if 1 is denied


25Staats v. County of Sawyer – Preclusion Depending on Forum


26Gonzales – Privity for Nonparties


27Jones v. Ford Motor Credit – Permissive Counterclaims


27Fairview Park Excavating v. Al Monzo Construction – Joinder


28Kedra v. Philadelphia – Joinder Transaction/Common Q


28Hansberry v. Lee


29Wal-mart




Hamdi v. Rumsfeld – Due process right to fair hearing  (Handout; 8/23/04; 14th A.)

Writ of Habeas Corpus (“Free his body”): Origin in English law protecting from wrongful and arbitrary imprisonment. Almost always used by prisoners who are seeking review of a state court indictment. Can appeal to state appeals, then Supreme Court. If denied cert., can file habeas corpus w/ state now. If successful, conviction thrown out, new trial held (but not set free yet). Can be used by anyone held in the system (medical confinement, deportation, extradition, military court, denied parole).

Found that gov had authority to detain. Due process required meaningful op to contest the factual basis of the contention.

Court applied balancing approach (set out in Mathews v. Eldridge): Private interest effected by government action (liberty) against the government interest (national security). 

Holds: 

1) Hamdi deserves notice of the factual basis for his classification.

2) Fair opportunity to rebut government before a neutral judge (but hearsay [evidence based not on witness’s personal knowledge, but on what he or she is told by another] is okay).

Goldberg v. Kelly – Due Process Guarantees (Handout; 8/24/04; 14th A)

Issue= termination of public assistance without opportunity for prior evidentiary hearing denies DP under 14th amendment.

What were the procedures used by New York to terminate welfare benefits? 

Termination and then notice, at first. Then after suit was brought, they adopted new policy of post-termination hearing.

How did the procedures compare with what the Supreme Court said was required? 

Advance notice and the opportunity to defend before a fair hearing BEFORE termination of benefits.

Didn’t want pre-trial because if paid and not eligible- state can’t recover funds paid to ineligible person because these people are judgment proof. Also because the hearings probably cost, too.

In assessing what process is due under the Constitution, what factors should the courts consider? 

Expense to individual versus expense to society. Cost to individual=destitute.

How does the supreme court decide? Balances private interests and governmental interests. Answer: Costs to state aren’t very large and costs to individuals would be dire.

Process that is due:  (found on page 325 of Mathews v. Eldridge)

6) Notice. (Letter & caseworker)

7) Opportunity to defend, present evidence

8) Counsel can come

9) Impartial decision maker

10) Decision – Evidence announced, reasons given

Reasons to lay it out so detailed:

Efficiency (don’t have to deal with it again)

Set precedent for all states

This case comes 7 years after Gideon v. Wainwright. Provides council to people who can’t afford it. Why doesn’t Brennan provide council to the welfare plaintiffs? 

Will providing all this process cut into the complete budge for welfare, effecting the legitimate welfare recipients? Or will it cut into process for those who apply, are denied, and who aren’t on the rolls yet?

Mathews v. Eldridge – Balancing Test for Due Process (Handout; 8/29/04; 14th A)
Balancing test to determine what due process required under the Constitution:

To balance interests to determine this:

1) Private interest

2) Risk of erroneous deprivation of (1) through the procedures used and the probable value (if any) of additional procedural safeguards

3) Public/Government’s interest (fiscal and administrative burdens)

Process prior to cases:

Goldberg:

Casework reviews

Written review by supervisor

Cut-off

Mathews:

State agency makes determination about ending

Opportunity present written evidence

State agency considers evidence

SSA examiner affirms decision

Cut-off

Back to state agency for de novo review

SSA Administrative Law Judge (non-adversarial appeal)

Discretional appeal (usually denied this case)

Differences:

More process for Mathews already (although the process takes over a year)

Welfare recipients are based on financial need, disability recipients are not

Court personnel changes: Powell and Rehnquist replace Black and Harlan. 

Fuentes v. Shevin – Due Process Ex parte/Replevin U.S. 1971 (pII 19-30; 8/30/04; 14th A)
P=Buyer of stove and service policy and a stereo under conditional sales contract in Florida. Title is held by Firestone and possession is held by Fuentes until default.

Dispute over service policy so Fuentes stops paying on stove and stereo. Firestone sends several notices. Goes to small claims court to sue for repossession. Opportunity for response. Writ of replevin is issued and sheriff seizes items. 

Notice at the time of taking and hearing after the fact. 

How is this different from Goldberg?

1) Not vital to life or “dignity”

2) No title to the property

3) Waive rights to DP in signing contract

4) Between 2 private parties (not government)  

How does Fuentes fit in with Goldberg, Mathews, and Hamdi?

Mathews and Goldberg, there is already notice before deprivation (and lawsuit). No notice at all in Fuente. Hamdi falls under special circumstances (government issues, war)- deprivation already occurred without notice. 

Fuentes: What is going to be the end result from this ruling?

Prices will rise, interest rates will rise. Added input cost. 

Mitchell v. W. T. Grant- Opposite result because proof, affidavit, judicial involvement, immediate hearing.

N. Georgia Fishing v. Di-Chem- No notice, no oversight.

Connecticut v. Doehr – Due Process for Attachment (p II 38-49; 9/7/04; 14th A)
John DiGiovanni alleging assault and battery against Doehr, civil action in Conn. (broken left wrist and bruised eyeball) from fistfight b/c hitting golf balls toward Doehrs in park. This is a tort suit for $75,000. Then files for attachment to keep money avail. in case suit is successful. 
Reasons to attach: 

1) Keep assets available

2) Be a jerk

3) Leverage technique to get D to settle so that he can have his credit back

To gain attachment:

1) Sign affidavit (5 1-sentence paragraphs). 

2) Superior court approves

Doehr sues DiGiovanni for DP. 

Issue: Whether CT statute allowing 

1) prejudgment attachment of real estate 
2) without prior notice or 
3) hearing, 

4) without showing of extraordinary circumstances, 

5) without posting a bond

violates 14th A. Due Process?

District court judge upholds statute as constitutional. 2nd C. reverses this. Conflict: CT supreme court upheld this and federal court reversed- U.S. supreme court takes it to resolve conflict. Rules it’s unconstitutional. 

Fuentes: No seizure without a hearing except in extraordinary circumstances

Doehr: Preattachment hearing necessary unless exigent circumstances.

For the difference between Doehr and Fuentes, check out p.31 in Chapter 2. Fuentes is seen as a provisional remedy case; the remedy is sought to prevent destruction or deterioration of the asset at issue (Firestone had instituted an action to repossess the stove/stereo). Doehr is seen as a prejudgment case; the remedy is sought to guarantee that assets will be available to pay the judgment of a lawsuit in which the asset is not at issue (Doehr's neighbor had brought a tort action for assault and battery, having nothing to do with the house). There is, of course, a huge overlap--just look at the citations to Fuentes in Doehr.

Van Harken v. City of Chicago – Right to impartial decisionmaker (II 50-56; 9/9/04; 14th A)
Original Process: Ticket, then contest it. Hearing officer is a contracted attorney, who has power to subpoena (incl. officer) and cross-examine.  

Proc History: Van Harken sues on DP. District court sues for failure to state a claim. Rule 12b6.

Appeals to 7th C. 

Issue: Due process clause apply to parking tickets

Two arguments

1) City can’t reclassify violations from criminal to civil

a. CA7: This is fine

2) Procedures are inadequate, even for a civil proceeding

a. CA7: Procedures okay

To come to that conclusion, look at costs.

* More officers

* Time of hearing officers

Benefits:

*Bring risk of error down having cop there (but then might hurt P anyway…)

Is Goldberg still good law in Posner’s view?

Goldberg was weakened in light of Mathews. 

And this isn’t about welfare or disability benefits either. 

But hearing officer isn’t neutral because they’re cross-examining and might be biased

Lassiter v. Dept. of Social Services – Right to Representation (pII 80-97; 9/9/04; 14th A)
Attorney represents Dept. of Social Services but not Lassiter.

Facts:

Termination of parental rights started really in the 1950s. At the time of this hearing in 70s, rescue children perceived to be at risk, rather than keep family ties. A social worker prior to this hearing, the social worker goes to the jail and asks Lassiter to relinquish rights to child, but Lassiter refuses (wants to be raised by grandmother and with other siblings). Collateral attack on her criminal conviction (already exhausted direct appeal, but is going in saying the lawyer is ineffective. Has a lawyer for this collateral attack). Didn’t mention child hearing to current lawyer; judge thinks this is a sign she isn’t concerned about losing parental rights. 

At this hearing, state has to show:

1) Lassiter failed to be responsible for son’s welfare, without cause – OR – 

2) Willfully left her son in foster care. 

Issue: Second prong is the whole issue- how many contacts did Lassiter have with son. Social worker says one contact documented b/w mother and child. Judges can assess credibility (no jury involved) [lots of deference given to trial judge by appellate judges, etc., because they do get a chance to have firsthand experience] of witnesses and parties. Lassiter says she have more visits, but judge doesn’t believe her and sides with state. Rules against her.

Split supreme Court rules against Lassiter, even in light of Mathews, b/c fear of setting precedent and slippery slope. Presumption is that you get counsel only if facing loss of liberty. 

Sum up what happens after Lassiter:

Same day of decision (opinion is issued), writes an opinion granting on DP grounds, an indigent father’s claim to have state pay for blood testing to disprove paternity. 

Under case-by-case approach, counsel is more often appointed in order to keep everyone from appealing on grounds of not having counsel. All but 7 states provide counsel as a right.

Access Now – Rule 8(a) Complaint (pV 11-20; 9/14/04; 8a and 12b6)
Parties: P=Access Now as representative and Gumson, an actual blind plaintiff. There aren’t any other plaintiffs because in a complaint at the beginning you have to list every plaintiff. D= Southwest Airlines.

Complaint: Make the website more accessible. Not seeking damages (attorneys fees don’t count as damages). Seeking injunctive relief (change the website) and declarative relief (say they’re bad).

Jurisdiction and the three rings:

Subject matter juris.: Federal question (violation of the ADA)  - not a diversity case

Territorial: Southwest operates/tries to reach customers in Florida

Venue: S.District of Florida- Gumpson lives there and accesses computer in Miami. 

In Rule 8(a)- what a claim requires:

1) Short and plain statement of the grounds for jurisdiction (subject matter, personal juris, venue)

2) Short and plain statement of the claim showing the pleader is entitled to relief

3) Demand for judgment for the relief the pleader seeks.

How do you define “short and plain”? 

If it’s not short and plain, can’t be thrown out anyway. A lot of the paragraphs in this complaint aren’t necessary (18-20) but they’re strategic to make a sympathetic story. Might be talking to the media along with the court. 

Conley v. Gibson: claim s/ not be dismissed b/c it’s not short and plain unless there’s no doubt at all that there’s no claim. Policy behind this liberal interpretation is that courts want to resolve a case on its merits and not because of technicalities (like traditionally in England). 

Gomez - Qualified Immunity (pV 27-30; 9/20/04; Rule 8)
Issue: Whether in complaints against public official protected by immunity, the plaintiff must say official acted in bad faith or whether the official must use good faith as affirmative offense.

Facts: Gomez illegally taps phones to report bad officers who are using false evidence. Dismissed from job because of this. District court says there’s no probable cause b/c of wiretapping, cleared of criminal charges. But still doesn’t have a job. So goes through appeals, etc., gets job back and back pay. Now sues Puerto Rico police superintendent because DP violated. Under §1983- public official acting under color of statutes, etc., who deprives person of Constitutional or legal rights is liable to that person.

Public official is granted immunity if acting under good faith. But who proves what? P accuse of bad faith first or public official defense with good faith second?

To determine, they look at:

1) Language of §1983-  2 allegations must be made

a. Deprivation of federal right

b. Person who deprived acted under color of state/terr. law

i. What is “under the color”? State services could contract out/privatize, but still if state services or responsibilities, then under the color…

2) Legislative history

a. Nothing in committee reports on who should talk about good faith/bad faith

3) Precedent

a. Court has never indicated that lack of good faith must be used in pleading

4) Policy incentive

a. Immunity is granted by looking at subjective determination of beliefs of the defendant- impossible for P to know those beliefs first hand

b. Burden of persuasion follows burden of pleading

c. §1983 is about correcting rights violations, so should be construed liberally in favor of P

What we need to know about immunity:

3) Absolute immunity from suit

a. Judges, prosecutors, legislators carrying out particular/official functions (Art. 1§6 b/c need free form of debate)

4) Qualified immunity from suit 

a. At time of Gomez, used to have a subjective component- had to know what’s going on in the mind of the official, so should be part of defense not pleading

b. This has changed. No longer requires a subjective component. Qualified immunity if your conduct does not violate a clearly established federal right of which a reasonable person should have known. 

So now, as soon as D defends with good faith, burden of persuasion is back on P to prove bad faith.

American Nurses’ Association v. State of Illinois – Complaint Requirements (7th Cir. ’86) (pV 35-41; 9/21/04; Rule 56 and 8)
P=2 associations and 21 individuals working for Illinois- mostly women or employees in female-majority jobs. 

Claim: Paid less than workers in predominantly male job classifications

Procedural history:

1) Ps in May 1984 file complaint

2) Then amended complaint (Rule 15)

3) Then D answers, the moves to dismiss under 12b6- failure to state a claim upon which relief can be granted or asks for summary judgment (different in that it’s a motion to dismiss plus extra stuff that you bring in).

4) P files an opposition

5) April 1985 trial court grants motion to dismiss (no summary judgment rule) b/c claiming on comparable worth, which is not part of anti-discrimination law

6) P comes back, appeals motion to dismiss b/c not focusing on comparable worth- the disparities are the result of intentional discrimination (Title VII).

7) Posner looks at each complaint- some of them don’t state a claim, some might state a claim, some contradict- but maybe there’s something in there. Complains that complaint is so damn long. 

McDonalds – Complaint Requirements (Handout; 9/21/04, Rule 8)
Rule 8(a)’s 3 requirements:

1) Jurisdiction

a. Complete diversity

i. P=New York

ii. D=Delaware and Illinois

iii. $75,000 per plaintiff

b. 28 USC §1367: pendent and supplemental jurisdiction of court to brin gin claims from state law

2) Claims- 4 causes of action

a. Fraud (unfair and deceptive acts in representing the food): representing food as nutritional

b. Fraud: Food was even less healthy than represented

c. Nutritional brochures not avail. in stores

d. Negligent or reckless or intentional production of food with additives which created a danger (illness), proximate cause of the illness

3) Relief

a. Order to have a plaintiff class action (Rule 23)

b. Compensatory damages for injuries sustained

c. Pecuniary damages (not limited to harms suffered) but any damages that can be estimated and compensated by money

d. Punitive damages- damages not easily quantifiable or to punish the company

e. Funding of an educational program

f. Attorneys fees etc. (minimum to none chance that they’ll win this)

g. Other relief as appropriate as is appropriate

Leatherman v. Tarrant County Narcotics Intelligence and Coordination Unit – Qualified Immunity U.S. 1993 (pV 49-51; 9/21/04; Rule 8, 9b)
P=Homeowners who had police enter home and do things inappropriately

D=Training agencies for the officers

Under §1983, can sue municipalities fine (doesn’t count as states). Have to allege:

3) Federal right violated

4) By someone acting under color of state or territorial law.

Municipalities don’t enjoy qualified immunity, which could require heightened pleading. Since Rules require heightened pleading in fraud or mistake, and nothing else, then not required here. Expressio unius est exclusion alterius: expression of one thing is exclusion of another. 

Zielinski v. Philadelphia Piers – Parse your answers (pV 59-63; 9/23/04; Rule 8b)
Forklift accident. P thinks forklift owned by PPI and driver employed by PPI. Truth is that Carload Contractors leased the forklift from PPI and employed driver although driver didn’t know. 

So they sue the wrong party. PPI realizes this, but denies the entire paragraph 5 (that the event occurred), when they’re supposed to only deny part of it- that they’re the owner. 

Why can’t they just say, after the they’re told their response is too broad- that they got the wrong party and just switch it over? Statute of limitation on tort had run. 

P thinks PPI is D b/c forklift said “PPI” and in deposition Sandy Johnson (driver) said he worked for them (even though lawyer is right there). Also in interrogatory (written deposition), corrects mistake. P figures it out.

Court sees an inequitable matter. 3 grounds for what it does:

1) General denial of par. 5, doesn’t follow Rule 8(b)- have to parse

2) Incorrect deposition testimony misled plaintiff

3) Inaction regarding the interrogatory. 

Should admit ownership of forklift, deny employment of the driver, lack information of the accident- instead of denying all of it, which gives P the impression they’re denying negligence. 

Judge decides that since both companies are covered by same insurance company- admit that you did it and then it’ll pay out. But there are problems with this solution, too.

The problem was that PPI owned but didn’t operate the forklift in question. Operation is key for liability. P sues wrong party but doesn’t realize this until after statute of limitations has run. Why couldn’t they amend, then, under Rule 15? Rule 15 was different then (1950s). So court grants P’s motion to make PPI admit that it owned and operated the forklift, even though it didn’t operate. Order is to tell D say something not true. Three reasons why:

1) General denial did not comply with Rule(8)(b) Unless the pleader intends to deny all averments, pleader must make specific denials for all averments in a paragraph… Only in good faith can you make a general denial, but if you know if parts are true or false, it’s your job to distinguish or parse it out.

a. D didn’t do this. So P was confused and thought D was denying negligence, rather than just that they didn’t operate the forklift. 

2) Incorrect deposition testimony (Sandy Johnson said he was a PPI employee and attorney didn’t say anything) (less weight than 1)

3) Inaccurate answer in interrogatory (less weight than 1)

Court isn’t bothered by having wrong party because same insurer, and thus same people will pay. But- premiums may go up. If there were different insurers, court would have had a harder time here. 

Lesson learned: if you’re a P, then you shouldn’t have a big paragraph like that. Break them up into much shorter paragraphs.

Worthington v. Wilson – Rule 15 Amendments U.S. Ill. 92(pV 70-77; 9/27/04; Rule 15c)
Worthington injured by cops. Take facts for true for a motion to dismiss. Suit under §1983: 1) deprive of federal right 2) under color of state/terr. law- allows award of money. P sues under state court 3 unnamed police officers and village of Peoria Heights. Under §1983, can sue cities (not states), city officials in official capacity or state officials in personal capacity (11th Amendment). Injury on 2/25/89. Files 2/25/91- statute of limitations is 2 years. 

Village removed action to federal court b/c §1983 suit is talking about federal rights violations (federal subject matter) b/c at that time, fed courts more sympathetic to authority or against §1983 suits or maybe the district pulls in different jury pool than the state court. 

Files amendment on 6/17/91 to name defendant police. D motion to dismiss b/c 1) can’t amend after statute of limitations. Renaming ficticious parties doesn’t constitute a “mistake.” And 2) 12(b)(6) failure to state a claim upon which relief can be granted under §1983. 

Amended complaint only becomes timely if qualifies under 15(c)- has to relate back to the original file date. 

Under #1, relation back- what is argued? Argue that they need to have notice before expiration of the statute of limitations- before 2/25/91. Use Supreme Court case Schiavone. Judicial conference doesn’t like Schiavone, so they reconvene to make it okay to have retroactive amendment: Don’t need notice b4 statute has run, need modified standard in that if modify claim and new D is aware when original complaint filed, then have 120 days after statute runs. 

But P doesn’t win here, even though D did have 120 day notice before statute tolls, what happened was not a “mistake.” Mistake= naming parties wrong, but not putting a name b/c you don’t know it isn’t a mistake.  CA 7 has ruled this in another district court case, so this district court follows it. Only way to overrule former CA7 ruling is to have en banc review. “Lack of knowledge concerning the proper defendant does not constitute a mistake.” District judge dislikes it but follows precedent.

P admits that he didn’t name them b/c lack of knowledge. Could have served an interrogatory to ask who the officers were that were involved- if city offered wrong names, there would be a problem. But here, there was no discovery so there was no misinformation. Not required to tell them the names unless required by discovery or in an answer.

Lesson here: If you have a lack of knowledge as to the D, don’t wait ‘til the last day.

What’s the problem with naming two random people? Won’t give enough notice to the actual defendants. Also, unethical to do this- Rule 11. 

One problem with not allowing mistake to mean lack of knowledge is that if the purpose of the rule is notice, then that’s what should matter. If D gets notice, shouldn’t need to have a name there.

Worthington has clever response- 15c doesn’t apply, but relation back is not governed by 15(c) or by the mistake rule. It’s governed by Illinois rules of procedure. States determine statute for limitations- so court should take state procedure for statute of limitations. District court says this argument is at odds with CA7 precedent. CA7 agrees with this argument on appeal, in that you can use Illinois law, but even so, dismissed b/c even under Illinois rules, P didn’t satisfy rules b/c affidavit of lack of knowledge wasn’t filed. 

In California, you get three years to figure it out after suing “Doe” defenders. If you serve within those 3 years, the statute of limitations is tolled back to when the original complaint was filed. 

McCormick – Inconsistent Pleading (pV 82-88; 9/28/04; Rule 8e2)
Wife of decedent sues driver of other car for negligence and sues taverns who provided husband w/ alcohol. Sues in Illinois Court of Appeals. Count 1: Action under IL Wrongful Death Act (no contributory negligence at all). Count 4: Action under IL Dram Shop Act (can sue bar owners for providing liquor to intoxicated people)- have to show that violation of this responsibility proximately caused the damages. 

Count 1 and Count 4 are mutually exclusive. But court finds this okay, under IL civil procedure rules “Inconsistent facts or theories can be pleaded alternatively.” Not under federal rules. This comes into play in rule 8(e)(2): “Party may set forth two or more statements of a claim or a defense alternatively or hypothetically regardless of consistency, subject to Rule 11.” If you have knowledge of the true facts, pleading in the alternative is not justified.

Count 4 doesn’t constitute binding judicial admission and disqualify count 1 b/c is so, Rule 8(e)(20 would be defunct. 

Kopmann argues that jury will be confused by inconsistent pleading. Alternatives Kopmann could have done:

1) Focused more so on Count 1 in that McCormick was negligent too. 

2) Could have argued Rule 11- widow had knowledge. 

3) Could also move to separate the case b/c two different defendants.

Zuk v. E. Penn. Psychiatric Institute – Rule 11 Sanctions (3dC. 96) (pV 92-99; 9/29/04; Rule 11)
Dr. Zuk and attorney Lipman- sues institute for using films of doctor since doctor had used transcripts of the films in a book that he had copyright on. 

Statute of limits had run and he didn’t own copyright on films. 

Institute asks for sanctions.

Court orders Zuk and Lipman (jointly and severally) to pay for counsel’s fees: $15,000 under §1927 and Rule 11. Zuk pays $6,000, Lipman appeals his $9,000. 

Court says under 28 §1927, can’t engage in delaying tactics (bad faith). So doesn’t apply to people who don’t research enough and only applies to attorneys (not clients).So §1927 doesn’t apply to Zuk.

So only Rule 11 applies here. But district court doesn’t say what percentage under 1927 and 11, so remands back to have district court determine this.

But also, under Rule 11, 21-day safe harbor doesn’t apply b/c attorney admitted he wouldn’t have withdrawn it even w/ 21 days. 

What attorney got wrong:

2) No reasonable investigation into facts

a. Didn’t check if films still rented out

b. Didn’t check out copyright law enough (book copyright doesn’t extend to the film)

i. But it was kind of different from the law and the attorney should have argued that this is a new extension/field of the law. 

Court awarded severe penalty for this situation. 

Zubulake v. UBS Warburg – Rule 26: Discovery Costs (NY 03) (p VII 2-15; 9/30/04; Rule 26- Rowe test/cost-shifting analysis)

[Clarette case similar- anti-trust suit against NFL b/c wanted to get into the draft. Scheindlin (same judge) gets the case.]

Issue: To what extent is inadmissible electronic data discoverable and who should pay for its production? 

Zubulake’s claim for gender discrimination:

1) Hired and told would be considered for manager

2) Year or two later, not considered, Chapin hired instead

3) Chapin:

a. Excludes her from all-male work activities

b. Sexist comments

c. Ridicule

d. Email about her seniority (not seated with other senior people)

4) Sues for discrimination under EEOC

5) Fired

6) So adds another claim: Retaliation (Title VII)

a. Damages at stake $13,000,000

i. Although under Title VII, typically entitled to only backpay, not frontpay.

ii. Frontpay is frowned upon- b/c supposed to encourage the company to have that person rehired. 

7) Discovery begins 4 months later

8) Requests documents (incl. email)

a. UBS comes up with 100 pages

b. P comes up with 450

9) UBS hasn’t produced all the emails- the ones deleted. 94 backup tapes that contain potentially responsive emails

10) Cost of recovery for backup tapes is going to be $300,000+

Presumption is that responding party bears the costs of all discovery. Any approach to electronic evidence has to take into acct that presumption.

Court uses Rowe test and modifies it. 

Combines first factors: 1) specificity of the test and 2) likelihood of relevance. 

Eliminates 4) purposes for which the data is maintained

Adds in amount of controversy and importance of issue at stake. (Joseph doesn’t see this as a big change).

New 7 factor test. Not all factors treated equally, some more important. 

Conclusion: Get a sense of the costs, let P choose 5 of the 94 tapes, UBS produce them and do an affidavit about the cost. 

Upjohn – Rule 26: Attorney/Client Confidentiality (pVII 27-33; 10/5/04; Rule 26)
1. Auditors find company might have bribed foreign officials to gain money.

2. Company does independent report and discloses that they did this.

3. IRS issues summons to get the documents.

4. Company claims it’s privileged (has to explicitly raise this defense)

5. IRS asks court to enforce it (typically magistrate, not appointed judge)

6. Magistrate does so

7. Appealed and 6th Circuit agrees- attorney client privilege doesn’t apply to officers not in control of legal advice.

Reasons for attorney client privilege (common law privilege):

1) Better legal advice b/c attorney has access to all information

2) Attorney can have full ranging investigations for all facts

3) Client will follow advice

Reasons against attorney client privilege

1) Absolute privilege- even after death. No access to that information ever.

2) Encourage unlawful behavior (except for planning current crime or fraud)

8. Supreme court rules that attorney/client privilege protects more than the “control group”

a. Protects giving of information to attorney from whoever

b. Prevents inconsistent/unpredictable application (alternative doesn’t really fix this problem)

c. By protecting this information, P isn’t in a worse position- still has access to information

d. No borrowed wits

e. The questionnaire may reveal the attorney’s thought processes

In Upjohn, court doesn’t actually say that written observations from oral statements from witnesses are always protected, but they say that you have to show special need. In Upjohn, there wasn’t enough need.

Atty for Upjohn originally argues under attorney/client privilege instead of work product. But IRS said it doesn’t apply b/c not everyone in corporation can be viewed as a client. Bad policy to apply atty/client privilege if all employees were clients, could shield all information. 

Some of the policy reasons for protecting the documents under work product. Here you have a commendable use of the attorney- goes in, finds wrongdoing, reports it to the FCC (SEC?).

Policy reasons against protecting Upjohn:

These statements taken were not actually in anticipation of litigation. Very hard to obtain the same information by traveling all over the globe.

Upjohn was not facing litigation and only an administrative review. IRS could argue difficult to get at it but it would be costly to get it by going all over the world but court rules for commendable attorney’s behavior instead of cost argument put forth by IRS. 

Hickman – Attorney Work-Product Doctrine (pVII 38-45; 10/5/04; Rule 26)

Facts: February 1943- J.M. Taylor (tug) sank while towing a train carfloat b/c carfloat sank first, then came to service and ran into tug. 5 of 9 crewmembers drown. Tug company gets attorney (Fortenbaugh) to defend against crewmember families and to go against railroad for the carfloat. Attorney gets recording of all the surviving people. 4 family members of dead people settle, 1 sues under Jones Act (seamen or workers who face exposure to the perils of the sea- provides cause of action). Hickman’s estate files 39 interrogatories. 38th becomes problematic b/c asking for information attorney has gained from his interviews from the 4 surviving crewmembers. Tug company refuses- says they did take statements, but no transcripts will be provided. District court sits en banc (difficult case), says the statements are not privileged- attorney refuses, holds in contempt. 3rd Circuit affirms en banc. 

Civil contempt orders are interlocutory, so can’t be appealed, but criminal contempt is and can get up through the system. Both parties agree to do criminal contempt order. 

Contested information is obtained from third parties not the client (not part of attorney/client privilege). So new category is work-product. Don’t want to provide this to opponents b/c:

6) Privacy interest in the work

7) Provide thought processes to opponent

8) Make opponent work

Tension between the facts and the work-product. Don’t we want to get to the facts? 

In this case, attorney has access to these people but wants to make sure all bases are covered by getting what the other attorney did.  

If there is a real need, then can overcome work-product privilege. Oral statements could be a special case- no necessity possible here- go interview them yourselves. 

What about argument that these statements were taken very close to the argument (time) and memories are fresh- should the little guy side (individual) be punished for not having an attorney right at first like the boat company? 

Look at Rule 26(b)(3)

1) Even when statements are turned over, there’s still protection for an attorney’s mental impressions.  

(Excise it from the facts on the document.)

2) Party can get its own statement from the other side without special need.

3) Protects work done by non-lawyers

4) Covers only documents and tangible things (not oral recollections)

Ager v. Jane C. Stormont Hospital – Expert Witnesses Discoverable?

(10C 1980) (pVII-54; 10/19/04, Rule 26b4b)

Facts: Birth defects, father files suit to hospital.

Proc. History: D, Dr. Tappen, sends interrogatories, requesting info about any experts consulted.

Reason to find this is to show that P is shopping for experts and couldn’t find many to agree.

Court orders yes- but P attorney says no, court says civil contempt (which could mean jail time), but there’s an appeal so court entered a stay/place on hold.

Issue: Whether a party can routinely discover the names of retained or specially employed consultative non-witness experts absent a showing of exceptional circumstances.

Bottom line of Ager: Vacate civil contempt order and 2 step process s/b used to see if expert is informal or if there are exceptional circumstances.

Vinson – Physical & Mental Exams
43 Cal 3d 833, Supreme Court 1987 (pVII 68-77; 10/19/04; Rule 35)

Facts: 1979: Vinson applies for job, interviews with Grant, says to sleep with him and she’ll get job, she says no. Is hired elsewhere in university system, Grant transfers her somewhere else and gets her fired.

She sues for wrongful discharge and for emotional distress. Suing for damages. Defendants request from court mental and physical exam w/ no limits.

P argues:

1) Shouldn’t be subject to any exam

2) If is subject, then wants:


A) Protective order that they can’t ask about sexual history


B) With attorney present

Proc History: Trial court orders exam without any limits. Interlocutory decision- not a final judgment, since it doesn’t resolve the issue upon which P brought suit. 

Typically the interlocutory decision can’t be appealed, since that would overwhelm the court system. 

So P files writ of mandamus against the court, sanctioning California to review an issue that raises broad principles that would effect broader policy of state courts. Court of Appeals denies writ of mandamus since it’s not a general question, not going to hear it. So it goes to California Supreme Court, which has discretionary review, so it took the case.

Issue: Scope of the psychiatric exam- balance b/w plaintiff’s right to privacy and the defendant’s right to information. Even though this is Cali’s rule on mental exam, it does follow Rule 35. 

Uses Schlagenhauf bus case, that truck driver (defendant) shouldn’t be put through exam- says that Ps are different in that they’re brining the case and so open the doors that way.

Defendant doesn’t want to limit the scope b/c might be able to find something else to mitigate the damage P says D inflicted- maybe something else contributed. Can also be an intimidation tactic. Maybe can discredit her in trial that she’s a “loose” woman. 

Court is a little hostile toward P here, but still finds for P a little in that she has a right to sexual privacy and they can’t ask those questions. But presence of attorney is not necessary since would inhibit the examiner. 

Justice Mosk wrote this opinion. He’s in dissent in earlier case that rules against attorney can be present (he’s for attorney presence)- interpret it to say there’s no right to bring an attorney into a psychiatric examination, but court has discretion to allow it if necessary.

Washington State Physicians Insurance Exchange – Failure to Disclose (pVII 79-95; 10/25/04; Rule 26g, 37)
Pollack child gets brain damage from drug, family sues doctor, doctor cross-sues pharmaceutical. 

Pharm. Has documents, doesn’t turn over, until secretly sends document to doctor after he settles with child. Doctor sues for sanctions, doesn’t get them. Gets money through trial (for winning original suit).

Sues for sanctions again. On appeal, standard used is abuse of discretion. Effect: very few trial court decisions get changed under that standard. 

But here, trial court asked wrong question: Is this unethical? 

Should have asked if the responses to the interrogatories were made after reasonable inquiry, consistent with rules, refused for improper purposes, or ……….?

Court remands for determination on the type of sanctions. What should happen in the trial court is that he least severe sanctions adequate for the purposes should be imposed. Purposes: Deter, punish, compensate, or educate. Which purpose? Open-ended for what the lease severe is. One limitation: shouldn’t be fee-shifting. Also ensure that wrong-doer doesn’t profit from the harm. 

Did the drug company profit from hiding the smoking gun documents? Doctor and child received a lot of money. But if someone didn’t send the document, they would have gotten away w/ a lot. 

Lack of intent and failure of other party to mitigate should be taken into consideration, also.

Adickes – Summary Judgment (pIIX 5-14; 10/26/04; Rule 56)
Facts: White NY schoolteacher going south, takes six black students to library, kicked out, then to restaurant. Sit in two different booths. Booth where she’s not sitting has no problems. But her booth, waitress won’t take her order. She leaves the restaurant, is arrested.

1983 suit in SDNY, gets into NY b/c D is Kress, chain store. 

1983 requires 

1) deprivation of fed right (in this case 14th Amendment, equal protection)

2) Under state or territory law (here, private people are working with official authorities)

Her two theories:

1) Refusal to serve her was due to illegal custom that you don’t serve mix raced groups

2) Refusal to serve her and her arrest was due to an illegal conspiracy b/w store personnel and police to violate equal protection rights.

Procedural history: Kress moves for SJ under 56 on both theories #1 and #2. DCt denies on #1, grants it on #2.  Permits Adickes to amend complaint. She does this and #1 goes to trial (custom). Both sides produce evidence.  Kress moves for directed verdict under Rule 50. DCt grants directed verdict b/c #1 didn’t have any involvement of the state. 2nd Circuit affirms both decisions (directed verdict and SJ) Supreme Court reverses.

Supreme Court looks at evidence put for by Kress:

1) Affidavit by manager, Mr. Powell, no conspiracy w/ police

2) “” by police chief says no conspiracy

3) “” from police officers saying no conspiracies

4) P’s depo denying evidence of conspiracy

Court says that’s not enough to say there’s no genuine material issue of fact. Need evidence to negate that police officer was in store while Adickes was awaiting service and that police reached understanding with some Kress employee that Adickes not be served.

Burden never shifts to what P puts up as evidence against the SJ b/c first step (D submits affidavits) failed. 

This was very pro-plaintiff and anti-summary judgment.

This is tempered by Celotex, though, sixteen years later.

[Standard for summary judgment DOES NOT EQUAL standard for directed verdict.]

Celotex – Summary judgment (p IIX 18-26; Rule 10/26/04)
Comes 16 years later, 1986. 

Mr. Catrett dies of disease from asbestos. Widow files suit against 15 companies. This is a torts suit, whereas Adickes was 1983 suit. Celotex gets into federal court (even though torts are state law) on diversity. 

Celotex motions for SJ, points to a bunch of interrogatories- one asks her to provide evidence of exposure, interrogatory answer identifies no witnesses who could testify that the decedent was exposed to a Celotex product.

Celotex knows she has a possible witness, who has not been deposed yet. Mr. Hoffman could testify to it, though.

DCt grants SJ to Celotex

CADC reverses b/c need evidence negating that Mr. Catrett had been exposed to a Celotex product

SCt reverses b/c don’t need evidence negating exposure to Celotex; sufficient to point out that P didn’t have sufficient evidence supporting her case. Burden shifts back to P, so remands back to DCcircuit so they can look at her evidence now to see if it creates a material dispute of fact.

DCcircuit does so and says yes, does create material dispute of fact.

There are advantages to forcing P to standup and deliver early on b/c discovery is done, see if effective

But negative b/c it forces them to get their argument out early, put them on time limit for motion (can be harassment), not enough time to figure out etc. Answer to that is 56F, b/c summary judgment rule is aware of this problem, so order time for discovery in that area.

SCt is 5-4 decision. White concurs by himself: conclusory statement is not enough. 

Lower courts have said a conclusory statement is not enough now. But they can come in and point to holes in P’s case. Statement Plus: Denial plaintiff doesn’t have enough plus a crude showing of it.

Arnstein v. Porter – Summary Judgment (p IIX 29-34; 11/1/04; Rule 56)
P accuses D of stealing music from him. D says there no genuine material issue of fact. Trial court agrees- there’s no evidence of access. Appellate reverses.

Only evidence of D stealing from P is he said/he said. 

D says “stooges” stole them. Also sold 1mill. copies, maybe D accessed those.

Standard applied then: if “without a doubt” the defendant did not have access to P’s compositions.

So would we have wanted the judges to be strict here and not in Adickes?

P is litigation-happy, so is P’s litigation history admissible evidence? If it goes to his credibility, then that’s the quintessential jury question.

Colston v. Barnhart – Summary Judgment & Qualified Immunity (pIIX 38-45; 11/1/04; Rule 56)
Police officers tend to win cases.

Facts: Officer stops car b/c of defective headlight. Driver had outstanding traffic warrant, so arrested. Officer is gentle w/ driver b/c injury (judge writes this in to bias toward officer). Says driver’s friend can take the car, instead of having it impounded. Friend is Colston, won’t show license, gives wrong name, resists. Officer shoots him.

1983 suit: acting under color of state law, violating federal right. Right here is use of excessive force.

District court denies officer’s movement for summary judgment. Appellate reverses.

Interlocutories hardly ever appealed. S.J.s can be appealed if criminal contempt, or writ of mandamus. 

Grant of S.J. doesn’t raise any intermediate questions. It’s a final judgment for that area of the case. So can be appealed. But what about when S.J. is denied? Can that be appealed? Sometimes.

Denials of SJ related to qualified immunity often can be appealed b/c of policy: 

They’re not given absolute immunity so they have to show they acted objectively reasonable. Idea is that we don’t want officers always in court.

Test for qualified immunity:

1) Did P allege violation of clearly est. right? 
a. Yes, violated b/c excessive force (fifth amendment). 
2) Court says yes, b/c police are under pressure and have to make split-second decisions.

a. If so, did officer act in reasonably objective way under clearly established law?

Why is this a question of law and not fact?

B/c qualified immunity is a different set of cases. Don’t want officers in trial all the time instead of protecting the community. Objectively reasonable: Reasonable legal interpretation based on facts.

Kothe v. Smith – Settlement (p VIII-51; 11/2/04; Rule 16)
(2nd Cir. ’85) 

Judge tells parties if they don’t settle b/w $20,000-$30,000 before trial and then do so after trial starts, then will impose sanctions on dilatory party. One day after trial, parties settle for $20,000. Judge imposes sanctions on doctor (D). 

Circuit overrules b/c law doesn’t coerce parties into settling involuntary. Also says it’s not fair b/c district didn’t impose sanctions on both parties, even though P behaved similarly to D. But even if P had behaved better, court would have still found that you couldn’t force them to do so.

In Rule 16(c), courts can compel attendance of attorneys and of parties themselves at a pre-trial settlement conference. Can’t compel them to settle at all. 

Posner in dissent in Brewing Company v. Oats Company: Absurd if there’s no obligation to settle or to bargain in good faith, then why can you be compelled to sit around the table? 

Now it’s in the rules that you do have to sit at the table.

Rule 68:

Very underused rule. In federal rule, only applies to offer by the defendant

In re Atlantic Pipe – ADR (p IIX 59-69; 11/4/04; Rule 16)

Issue: Whether the trial court had the power to order mediation by private mediator? Answer: Yes, within power, but needed to put costs and time limitations on the order.

Facts: Thames-Dick is master contractor with lots of subcontractors, pipe bursts, wants to get money from one of them, then tons of subcontractors are brought in, with lots of counter claims and cross claims. TD asks for mediation, district court says okay. Atlantic Pipe objects, judge says mediation, Atlantic Pipe asks for reconsideration. 

Reconsideration happens more often than expected for several reasons:

1) Sometimes can’t be appealed (if interlocutory)

2) Easier to do this than appeal

Judge says no. AP seeks relief by advisory mandamus. Court takes it b/c thinks it’s a systematically important decision. Similar to Vinson (sex discrimination, protective order) case in that it goes up on mandamus there b/c it’ll be a repeated a lot.

Appellate says trial court had power to do that from court’s inherent authority. 

Drops footnote in about how TD chose mediator, doesn’t matter b/c AP didn’t object.

Also strange b/c TD offered to pay costs for AP.

Another strange thing: Trial court orders even though there’s question about it’s jurisdiction. Resolved though before Circuit decides, so moot.

Chauffeurs – Jury Trial (John p IX 21-32; 11/8/04; 7th A, Rule 38)
Truck drivers (mad about seniority rights and mad at Union for going after employer) v. Union.  

Union go to bargain with the employer and Union does not bring up the grievance.   

What is the duty of fair representation – Union is sole negotiator or exclusive bargaining agent; this goes to negotiation and enforcement

To win right to jury trial must show two

1. Breach bargaining agreement

2. Breach by employer for not going after employer

Question is whether employee who seeks relief in form of backpay for breach of fair representation?  Yes.  The desire to have a jury trial is clear: truckdrivers want a sympathetic tribunal.  Rule 38: P asks for jury trial.  Union moves to strike for demand for jury trial.  DC, AC, and SC all say go jury trial.  

How did they all come up with this result?

There were no unions and they were illegal in 1791.  

Two part test:

1. Compare 18th C. cause of action and see which is similar; what is most like that

2. look at remedy (backpay) was it legal or equitable.

D says suit like vacating an arbitration award but problem is union did not press so there was no agreement between union and company (equity).  

D says like a trust beneficiary relationship – since a fiduciary duty exists between union and members (equity).  Marshall likes this analogy.  

P says like a legal malpractice claim.  The court says it is not the same since client controls attorney by power to fire.

Why doesn’t the case end there if the historical test comes up with a solution?  Marshall has other motivations (he sides with the truck drivers).  So he says that you must look at the issues involved.  This is weird case; it is hybrid: breach of contract for backpay (common law) and duty of union (equitable).  

Marshall writes the majority and jury trial is available.

Concur: Just focus on the remedy.

J. Stephens: Legal malpractice analogy controls.

Dissent: Scalia – right to jury trial is allowed by close reading of the text of the opinions. 

Take home lesson – if it is a claim exists in 1791 then okay; if not existed then do analogy test, don’t worry b/c cases like this are rare.

In re Japanese TV MFRs (pIX 41-56; 11/8/04; 7th A)
Historical context: Ascendancy of Japanese production.  

NUE (national union electric) sue 7 Japanese companies alleging that the Japanese sold products at artificially low prices and there is a conspiracy whereby the Japanese government helps out.  Must show that predatory pricing existed.  That Japanese government involved.  

Zenith – Same claim but greater breadth in time 1968-77 and products

D file counter claim – territorial allegations; price fixing; and price discrimination; sham litigation

NUE and Zeniths suits consolidated; US v. Microsoft – US went for judge trial.

D move demand for jury to be stricken.  DC denies saying 7th A. does not recognize no right b/c complex.  Court says not quite; it is complex: (1) protracted, 1 year, 100,000 documents from deposition (2) economic arguments

Practical complexities:

1) Length of time

2) All American jury

Substantial complexities:

1) Product similiarities

2) Massive conspiracy (figure out business practices in Japan)

3) Financial issues (anti-dumping: price in fact lower than actual market value?)

Look at statutory right and then at constitutional right.

Statutory:

1) Clayton Act? No, not mentioned in there at all. 

Constitutional:

1791- equity or common law court?

In common law, treble claims. But does complexity give way out of jury right.

Defense argues why complexity exception applies
1) Complexity renders suit equitable in nature 


In old law if jury can’t come up with adequate relief, then back to Chancellor for “Accounting.”


But never went to equity if it’s in tort

2) Due process clause of 5th Amendment trumps 7th Amendment.

14th Amendment applies to states, 5th is federal. 

In order to have DP, can’t have jury decide something they won’t understand.

Court cites Goldberg v. Kelly. Seems odd to bring in administrative at state level issue to federal jury question.

Court says DP trumps 7th Amendment b/c more fundamental concerns underlying DP than jury right b/c in some cases you don’t have jury (admiral, marriage) so clearly system works w/o jury. But DP is present everywhere- without it the system doesn’t work.

Counter-arguments against having 5th amendment trump 7th:

1) No community representation is not having fair procedure (somewhat DP)

2) Can take cases apart, so it’s not so complex

3) It’s a lawyer’s job to make things understandable to a jury

4) No check on judicial power

Argue against judge-only:

Judge is still involved with jury trial- directed verdict, etc. But only if it’s clear that one party is right- not if it’s a close call.

People v. Currie (Cal. 2001) (pIX 60-66; 11/9/04, 28 USC 1861)

State criminal case, but same analysis that would apply to federal civil cases. Criminal D, before trial moves to quash jury list and venire. Trial court denies. Has trial, convicted. Appeals conviction b/c motion to quash denied.

Person challenging cross-section (crim: D, or civil: either) must show prima facie violation:

4) Group alleged to be excluded is distinctive group in community

a. Easy. African-Americans are a distinctive group

5) Representation of group in venire is not fair and reasonable in relation to number in community

a. 8% of city’s population, 4.6% appears to jury duty. Doesn’t decide if that’s met b/c #3 is obviously not met, but implies that it may not

6) Under-representation is due to systematic exclusion

a. No systematic exclusion- procedures are race-neutral

Failure to take active actions to bringing black jurors can’t establish #3 (bus in jurors, harass no-shows, etc.)

Even if you meet all three, just shifts burden to other side. Can show compelling reason for systematic exclusion or that the numbers are okay.

Mostly, prima facie case isn’t proven b/c everyone loses on #3.

Batson v. Kentucky – Peremptory Challenge (Race)  

(1986) (11/16/04, mentioned in Edmonson, Rule 47)

Can’t use challenges on bases of race. Criminal case- prosecutor used per.chal. to eliminate all but 1 African American. D, African American, challenged this. Sup.Ct. held that D’s equal protection rights were violated (not the jurors’).

Powers v. Ohio (1991)- rule extended to white Ds, can say by excluding African American violates D’s rights.
Batson Procedure:

D) Challenger has to make a prima facie case showing that opposing counsel used peremptory challenges to exclude members of a particular group. Started out based on race, but has extended to gender.

This is more difficult than it seems. Striking of one potential juror doesn’t count, have to show pattern.

E) Burden shifts to other side to show neutral reason for challenging the jurors

Very easy to do. 

F) Court decides if it believes the neutral reason.

Standard of review for appellate is abuse of discretion.

Concurring opinion in Batson by Justice Marshall is that peremptory challenges should be abolished completely. Easy for prosecutor to make up any reason, but even if it’s a good reason, still works to violate equal protection rights.  

Edmonson v. Leesville Concrete Company – Peremptory Challenge (Private) 

(Sup. Ct. 1991) (pIX 76-81; 11/16/04, Rule 47)

Can Batson rule apply to private people?
Leesville Concrete strikes 2 black jurors. Edmonson argues that Leesville should have to offer race-neutral explanation for this. Leesville says no, this is private civil case.  District court denies request, seats jury. Jury says $90,000, but 80% contributory negligence so only $18,000. 5th Cir. reverses, says Batson should apply. Then en banc, reversed appellate- Batson doesn’t apply. Supreme Court reverses in “civic duty” opinion by J. Kennedy.

In Batson, action by the prosecutor (by the state)- not the same here. Important b/c in 5th (fed) and 14th (states) amendment, equal protection rights apply to government action. Have to show federal action in Edmonson to get Batson to apply.

Kennedy applies two-part test:

3) Whether the constitutional violation resulted from exercise of right or privilege having source in state authority. 

4) Private party charge with the deprivation in all fairness can be described as a state actor.

a. Will turn on extent to which the actor relied on gov. assistance, injury aggregated by gov. role, etc. Kennedy argues that private suit couldn’t have existed w/o gov. direction, forum, judge, etc.

[Shelly v. Kramer (1948) Deed to property can have lots of restrictions (covenants). In South, had racially restricted covenants to not sell to African Americans. Supreme Court strikes down as violation of 14th Amendment. Since 14th Amendment only applies to state action- where is state action here? Court action b/c only way that covenants actually work is that they are enforced in court.]

O’Connor dissents: Not everything that happens in a courtroom is state action. 

Court says under 1983 suit that public defender isn’t acting under color of state law- so isn’t that inconsistent with courts and private suits under 14th amendment cases?

Comes down to how you view what civil litigation is- is it private dispute resolution or is about a broader public purpose? 

Scalia dissents: Decision here prevents defendants from using race-based peremptories. 

In Batson, all about the right of criminal defendant. In Edmonson, shifts to right of juror- violates democratic principles of inclusion and participation. So problem is who has standing to assert violation of that right? Court says private parties do.

J.E.B. v. Alabama – Peremptory Challenges (Gender) (1994) (11/15/04, Rule 47)

Gender was still okay to use for peremptories, so women of color were routinely kicked of juries.

State brings paternity action against father- mother gets welfare, state pays, then goes to alleged father to get back some of the money. 

Jury: 12M, 24W. 2M, 1W excused for cause=10M, 23W. State uses 10 peremptories to get rid of 9M, 1W=1M,22W. D gets rid of 1M, 10W. End: 0M, 12W. D objects on basis of gender- violation of equal protection cause. Appellate court says Batson doesn’t apply to gender. Supreme Court says it applies to gender.

Different levels of scrutiny for groups when it comes to equal protection

Strict scrutiny: races

Heightened (intermediate) scrutiny: gender

Rational basis review: economic groups

Sioux City v. Pacific R.R. – Jury’s Role

(1873) (pIX 111-115; 11/16/04)

6-year-old injured when playing w/ turntable on RR property. Foot is crushed. Jury awards $7500 for P (a lot of money in 1873). Supreme Court affirms judgment. 

Important points:

1) Jury is allowed to assess the reasonableness of behavior involving significant danger to others- not just facts.

2) If buy assumption that there’s a substantive difference (that jurors are more likely to find against RR than judges) - RR will have to pay more operating costs .

Short-term consequences: RR will fence them in or pay more damages (whichever is cheaper)

Long-run consequences: Raises prices for RR. If buy assumption, will be substantive difference, matter more in future w/ social impacts (???).

Simblest v. Maynard – Directed Verdict/JNOV Standard

(2nd C. 1970) (pIX 102-109; 11/16/04, Rule 50)
Same issue as Stout, added wrinkle that jury ignored the law completely.

Diversity claim b/c 2 different states, high amount in controversy ($10000 in 70s)

D moves for directed verdict after close of P’s evidence. Denied. D presents evidence, then moves for directed verdict. Denied. Goes to jury, jury finds for P. Requests JNOV. Granted. Upheld on appeal. Standard applied is: Whether the evidence is such that w/o weighing credibility, there can be but one conclusion that reasonable people could have reached. Evidence must be reviewed most favorable to winning party.

Court of appeals looks at jury and says they ignored the law. Statute says if light or siren is going on fire engine, then they have right of way. 5 witnesses say sirens or lights are going. Only P says no siren, no light. Seems like a credibility issue (whether P is lying or not)- court focuses on whether P could have seen the firetruck’s lights or not (which is a factual issue anyway and s/b up to jury- see footnote 6). 

So is there any reason for the P to win anyway?

1) Footnote 6- to get to SL theory, have to get rid of conflicting evidence

2) Substantive/procedural differences of judge v. jury- statute is supposed to apply when things are normal on the roads. In this situation, there’s a blackout and seems like firefighters would know more about blackout than P, so should have taken more care.

Spurlin v. General Motors – JNOV/New trial standards  (pIX 130-135; 11/17/04, Rule 50 & 59)
Bus that had brake failure:

1) No emergency brake

2) Only one reservoir for fluid instead of 2

3) Manual recommended change every 6000 (once per year in this case)

Two children killed, 22 kids injured. Negligence action against GM. Jury comes back w/ verdict for P. D moves for JNOV and in the alternative, asking for new trial. District court grants JNOV and (conditionally, if on appeal JNOV is reversed, then… ) new trial.

Appeal: 

1) JNOV is improper b/c there’s enough evidence that jury could see a duty, breach, and proximate cause. Standard for reviewing JNOV is de novo. Standard for granting JNOV (in first place): Look at all evidence, make all reasonable inferences in favor of nonmover, and see if reasonable jury could have come up with that verdict.

2) New trial is wrong, -standard of review is abuse of discretion. Standard for granting: Does it go against great weight of the evidence? Are there procedural problems?

In this type of negligence case, what would have been a better way to get at whether there was sufficient evidence and how the jury was thinking about it?

O’Gee v. Dobbs Houses – Remittur 
(2nd Cir. 1978) (pIX 137-141; 11/17/04, Rule 59)
United Airlines- Dobbs Houses (caterer) doesn’t put 800-lb cart in correctly, flight attendant O’Gee pushes it and injured. $175,000 for O’Gee from jury. D moves to set aside as excessive (essentially JNOV), denied. D appeals: Evidence insufficient & court erred not setting aside verdict.

Appeals: Evidence is sufficient & court DID err in not setting aside verdict- cuts it in half. Tells O’Gee to accept half or will remand for new trial.
Court is against huge differences in actual awards and noneconomic awards- Gore v. BMW ratio on punitive damages- Supreme Court can issue summary disposition (no opinion, etc.- rare)- accept cert. and summarily reverse. 

Moitie – Precluded Even if Law Changes (pX 2-7; 11/22/04)
3 cases: 

1) U.S. suing Federated Dpt. Stores. 

2) Private P piggyback off U.S. Brown and 5 others file first lawsuits in federal court raising federal claims. 7th Moitie files in state, raising states claims but removed to federal. All 7 cases dismissed for lack of statutory standing (didn’t allege injury under Sec. 4 of Clayton Act.) 5 appeal, but not Moitie or Brown.

3) Brown & Moitie both file again in state courts, removed to federal court. 

Their failure to appeal causes problems b/c if they would have, it would have taken long enough to wait for Supreme Court decision that would have reversed their 12b6 through another case.

#3: Brown & Moitie II, removed to federal court, district court judge says there’s claim preclusion. Ninth Cir. reverses b/c justice exception. Supreme Court reverses b/c there is no exception to the claim preclusion factors. Final judgment on merits of an action or their privies from re-litigating issues that were or could have been raised in that action. Rehnquist writes the opinion gung-ho about finality, but then ends w/ Brown I’s state claims aren’t necessarily precluded (b/c states have diff. claim preclusion standards) – which the concurring opinions disagree with b/c they were removed on the fact that they didn’t have state law claims, so can’t have state claim preclusion standard apply.

Less: Current precedent of Supreme Court, be very careful- Statutes of limitations. If policy supports someone getting day in court, current case law is such that you’re not going to be able to if you didn’t follow the rules (statute of limitations, raise all necessary claims)

Davis v. DART – Precluded Concurrent if 1 is denied (pX 8-12; 11/22/04) 
Timeline:

11/98 – 2/01 events in Davis I

3/01 – 4/02 events in Davis II

Between 2/01 and 4/02, Davis I filed and dismissed. After dismiss, events in 3/01-4/02 filed in court Davis II. Claim preclusion trumping exhaustion (need to go to EEOC to get them to investigate, if they don’t find anything, they give you a chance to sue).

Hadn’t gotten right to sue letter for Davis II before Davis I was dismissed. CA5 said should have filed Davis I, then motion saying we don’t have right to sue letter and need a stay of proceedings (couldn’t just wait to file both b/c statute of limitations). If events in Davis II had happened after dismissal of Davis I, there wouldn’t have been claim preclusion. But since events happened before dismissal, then claim preclusion.

Staats v. County of Sawyer – Preclusion Depending on Forum (pX 17-21; 11/22/04)
Staats has bi-polar disorder, is fired, files w/ 2 courts. 

1) WFEA claim in state court


a. P loses

2) ADA/Rehab Act claim in federal court

So why does P get to continue claim in federal court? B/c state court couldn’t have decided the federal issue.

Limited number of cases can do this type of claims splitting.

Forum 1

Restricted subject matter jurisdiction (can only hear state claim)

Forum 2

Unrestricted subject matter jurisdiction (can hear both state and fed claims)

If P goes for forum 1 first, can’t go to Forum 2 b/c had the option to go to one or the other and chose to go to limited juris., then claim preclusion applies. So choose the most jurisdictionally competent forum.

But in Staats, Forum 1 is state claim only and Forum 2 is federal claim only. So splitting is okay. Statutory based claims are more typical for falling in this category. If you have 3 claims and 2 can group, then must group what you can.

Gonzales – Privity for Nonparties (pX 36-44; 11/22/04)
Claim preclusion to nonparties. 

Factor test: If same parties in first suit and second suit. Or if privies, close to original claimants.

Thought purchased quality land but was actually Florida swampland. 

1st set of plaintiffs: Rodriguez, who sue bank, sellers, etc., for money. Try to get certified as class and are denied. Suing under federal statutes. Lost everything (some dismissed b/c of bad lawyering, and rest lost on directed verdict). 

2nd set of plaintiffs: Gonzales, People involved in informal advisory group, file same lawsuit against same defendants. District court said there’s claim preclusion here b/c Gonzales should have filed w/ Rodriguez. 1st Cir. reverses. Why? Similar in same facts, same land, same attorney, same documents, only thing different is individuals named. Allowed it b/c tried to get class action and couldn’t, so they didn’t get a chance to bring it.

2nd case has to be brought by the same parties or their privies, which his defined by sufficient identicality b/w the parties (no bright line rules) 

Levy v. Kosher Overseers – Issue Preclusion (Same issue) 
(pX 24-28; 11/22/04)
Issues in both proceedings must be identical. When have decision on rubric #1, issue preclusion under rubric #2? Does decision of Trademark Trial & Appeal Board have issue preclusion effect in law suit under Latham Act? Facts: P registers circle K w/ trademark in 1965. D tries to register their half-moon K in 1980s, P objects b/c too similar. D doesn’t appeal (would have had to appeal to federal circuit). D continues to use mark, though. P sues D, asks for injunction. Says issue preclusion that it’s similar already b/c already decided by patent office. District grants permanent injunction and grants summary judgment. 2nd Circuit reverses, reviews de novo. 

Why is standard de novo instead of abuse of discretion? B/c it’s a big deal and is a legal determination (not fact- which abuse of discretion is for since trial judge was there during factual arguments and should be relied on).

Reverses b/c first proceeding, no consideration of market effects. Likelihood of confusion test under trademark office and under Latham Act. But they’re different tests even though the name of the test is the same.

Jacobs v. CBS – Issue Preclusion (Final & on the merits) (pX-29-33; 11/22/04)
Dispute over production credit- contract issue. How does this state court question get to federal court b/c CBS removed it b/c diversity/personal jurisdiction. Says issue preclusion applies here (not claim preclusion b/c not same parties and weren’t notified in first investigation). Why didn’t they do a 12(b) motion w/ issue preclusion instead of summary judgment motion they filed? B/c not a valid 12(b) motion. 

Court says issue preclusion doesn’t apply b/c prior proceeding not adversarial/formal enough. 

1) Judicial-like adversary proceeding

2) The proceedings required witnesses to testify under oath

3) The arbitral determination involved the adjudicatory application of rules to a single set of facts

4) The proceedings documented before an impartial hearing officer

5) Parties had right to subpoena witnesses and present documentary evidence

6) Arbitrator maintained a verbatim record of the proceedings

Parklane Hosiery v. Shore – Mutuality/Nonmutuality

 (U.S. 1979) (pX 46-58; 11/23/04)

1979 by Supreme Court. Courts are very focused on efficiency in end of 20th Century. Widespread concern about a litigation crisis. 

Bernhardt v. National Bank- California decision that abandons mutuality. 

Launder Tongue v. Univ. of Ill.- Looking at defensive issue preclusion (D plead against P whose patent had been declared invalid).
Parklane is significant b/c it’s offensive issue preclusion. Parklane is trying to do merger to make it private, issues false and misleading statement about the merger. 

First case: SEC v. Parklane Hosiery- only takes a month to get a 4-day bench trial. Initial hearing is one on injunction, merge it in with the whole case. Parklane loses on the key issue: proxy statement was misleading. Wins on other things.  Affirmed by 2nd C. 

Second case: Shore (shareholder) v. PH, Shore wants money. Was actually filed before suit #1. Since seeking damages, entitled to jury trial. Move for partial SJ on the misleading proxy statement since it’s been established in first case. Still have to prove injury and damages.

Rule 56 or rule 12- partial motion to dismiss. 

District court denies SJ. Only case that talks about this is 5th C (nonbinding) but heavily persuasive. 2nd C reverses and Supreme Court hears b/c there’s a conflict. Holds D is precluded.

Jones v. Ford Motor Credit – Permissive Counterclaims (2nd C. 2004) (pVI 6-9; 12/1/04, Rule 13a-b)

P sues b/c racial discrimination in setting rates for loans. Objective criteria plus mark-up policy on subjective criteria (which allegedly penalizes blacks over similarly situated whites). 

Ford counterclaims against 3 of the 4 Ps for rest of their loans. If class is certified, going to have counterclaim against any member of the class who’s in default of their loan. 

P tries to dismiss under rule 12. District court dismisses: Doesn’t meet standard of compulsory counterclaims. Court finds default on loan is not so closely related to discrimination, so not compulsory. 

Fairview Park Excavating v. Al Monzo Construction – Joinder (3d C. 1977) (pVI 19-22; 12/1/04, Rule 13g)

Fairview subcontractor sues Monzo general contractor and Robinson township in fed on diversity grounds. 

Monzo counterclaims Fariview, crossclaims Robinson.

Robinson counterclaims against crossclaim of Monzo.

Fairview v. Township dismissed on merits against township since no contract there.

Dismisses crossclaim of Monzo v. Robinson b/c Robinson gone from main suit (then have to dismiss Robinson’s counterclaim to cross claim) b/c based on state law b/c no diversity so no jurisdiction.

If there’s jurisdiction on original claim, cross claim may be maintained b/w nondiverse parties.

Kedra v. Philadelphia – Joinder Transaction/Common Q (E.D. Penn.) (pVI-27-34; 12/1/04, 20a)
§ 1983 suits for constitutional/state violations b/c police brutality.

Problem is that the events occurred on different dates over 2 years. 

So issue is it coming from same transaction or occurrence?

Court finds that allegation of systematic pattern of brutality makes disparate occurrences a related series=transaction. And common questions of law and fact b/c D never argues it, all the claims are common issues.

Hansberry v. Lee (U.S. 1940) (pVI-102-107; 12/2/04)
Facts:Mass African American immigration to Chicago. Initially, no residential segregation, then city moves toward it through violence and residential restrictions.  85% of Chicago closed to A.A.

Hansberrys buys property through middleman. Middleman approaches white seller who can’t sell property on market, whites sell property to blacks (“innocently”). White property owners in neighborhood sues Hansberrys, middleman, white seller, looking for enforcement of covenant, not damages. 

Proc. History: IL state court awards injunction- restrains lender from selling or leasing in future to A.A. Also declares the conveyance void and evicts Hansberrys. Appellate affirms. IL Supreme Court affirms. Hansberrys leave before it gets to supreme court, which remands.

Hansberrys argues:

1) 95% of owners didn’t ratify the covenant

a. [Aside: covenant says 95% of frontage must sign (which is mileage, not # of owners).]

2) Unconstitutional.

Court replies:

1) Same covenant litigated before and stipulated that 95% had signed

a. Not issue preclusion b/c wasn’t actually litigated

b. Not claim preclusion b/c not same parties

c. So why does court think they’re bound? Claim preclusion: in first case, class action trying to enforce the covenant. Members of the class agreed that 95% signed, and that agreement run with the property. 

State federal law good to know: Burke v. Kleinman: original state court action didn’t purport to be class action for Ps or Ds, wasn’t certified. But SupCt assumes it’s a class action b/c can’t decide issues of state law (which is whether it’s a class action or not). Quesiton is did counsel adequately represent the interests of representation? 
Hansberrys didn’t see it as a victory. Supreme Court remanded to IL to review validity of the covenant. All SupCt said is they’re not precluded by covenant being 95% agreed on.

Chandler v. Southwest Jeep Eagle 

(p. VI-112-120; 12/2/04, Rule 23a-b)
For exam review: reread description of Rule 23a & b, then skim Chandler. (Skip Hansberry)

Talks about all the elements of the rule.  (See above.)

Eisen – Notice & 23(b)(3) Class Actions 

(p.VI-141; 12/6/04, 23c)

1974- Odd-lot traders (small time, less than 100). Eisen sues on behalf b/c brokers are charging surcharge (anti-trust violation). Eisen sues $70 damages. Makes it class action b/c amount is too small.

Anti-trust action get treble damages, reasonable fees for attorneys (if damages are meaningful and not frivolous). 8 years spent on class action certification here. D fighting so hard b/c so many plaintiffs, small amounts will add up quickly- so if D defeats certification, will end suit b/c P won’t go by himself.

District court says no to certification. 2CA reverses, goes through 4-step process, first three are met, sends it back on #4 fair and adequate protection.

In terms of type of (b): it’s 3 b/c it’s damages, but look at manageability.  (2 criteria: Common question dominates, and it’s the best option). Surcharge should be lowered and distributed to future traders rather than distributed to current and former traders (which helps w/ efficiency and manageability). Notice issue: (6 mill. prospective class members), send 250,000 letters, take out ads in newspapers. Under b(3), have to provide reasonable notice- reasonable effort to identify the people. 2.25 mill could be identified for sure. $220,000 would cost. Eisen says no, District court says that D should pay 90%, P 10% ($2000). Goes on appeal. 2CA says no, no class action b/c no manageability for fluid class and need notice.

Supreme Court affirms 2CA. 2 things wrong by district court

1) Failed notice requirements (ind. Notice must be supplied to members whose names/addresses reasonably located

2) Imposing part of cost on respondents is wrong. Petitioner has to bear costs b/c court doing preliminary determination on merits, which is wrong.

This case more about testing the limits for b(3) actions (since they’re relatively new) rather than Eisen.

Wal-mart (12/6/04)
Female employees bring sex harass suit. Paid less than men (comparable pay issues), promotions were awry, 65% all workforce are women, 33% managers are women.

District court certified the class which could effect 1.6 mill. women. On appeal to 9thC. 

23(b)(3) class.

Good for women who can’t bring suit on own. Who would want to opt out? Maybe if you were a long-time employee w/ large backpay. Class is so large that individual amounts would be very small (average).
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