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Personal Jurisdiction

Courts must have jurisdiction to enforce judgment. States would violate due process if they enter judgment against defendants without fair limits on where plaintiff can bring lawsuit.
Pennoyer v. Neff: in default judgment lawyer sells property and takes fees. In a collateral attack court didn’t have jurisdiction, even for in rem jurisdiction would have had to attach property (i.e. provide notice) before court had power.

Defenses to jurisdiction:
Jurisdiction challenge must be raised at 1st motion or in answer or waived.

· Direct attack: special appearance to challenge jurisdiction

· Collateral attack: accept default judgment and when they try to collect assert no jurisdiction

Exception:  

· CONSENT:  state can assume jurisdiction through agreement or statute. See Consent page 6.

· STATUS: special relationships such as family can extend jurisdiction (e.g. divorce decree).
· WAIVER:  you can waive jurisdiction by not raising it or by showing up.
Constitutional Floor

2-part inquiry

1.  Minimum contacts



lack of contacts--wwvw, asahi


Purposeful availment



direct product-asahi



use roads-hess



choice of law-burger king



choice of court


Relatedness



specific jurisdiction



general jurisdiction

2. balance of fairness


no fairness--asahi



burdens of litigation



forum state's interest in having dispute heard locally



plaintiff's convenience 
Minimum Contacts Test

Jurisdiction requires adequate or sufficient contacts with state to exercise power. 

“Minimum contacts with the state such that the suit does not offend traditional notions of fair play and substantial justice.

· Regularity of the activity (continuous & systematic((sporatic)

· Relatedness of contacts to the cause of action (related((unrelated)

· Balance of hardships (inconvenient to D((state’s interest)

In personam jurisdiction

in personam: jurisdiction over person (natural, corp., ass’n). 

· Presence in state at time lawsuit initiated

· Personal service

A company’s incorporation or headquarters in a state creates in personam.

Int’l Shoe Co. v. Wash.: A few shoe salespeople in Washington, state wants company to pay taxes.   Shoe co. subject to jurisdiction for claims arising out of shoe sales in Wash. 

· It is possible to have sufficient contacts with a state even if didn’t act within the state (e.g. knows that activity may create cause of action in another state).

· Contacts must be sufficient at time of cause of action not at time of lawsuit (but, tagging is enough).
In rem Jurisdiction
in rem: jurisdiction over “the thing” (property, etc.) 

· Property is the subject of the lawsuit (e.g. quiet title)

· Attach or seize property (must attach first to give notice –Pennoyer).
quasi in rem: jurisdiction based on attachment of property

· Property is not the subject of the lawsuit 

· Attach or seize property but judgment is limited to value of property.

· May attach debts to establish jurisdiction –Harris v. Balk
Sufficient contacts doctrine is extended to in rem jurisdiction.  
Shaffer v. Heitner: In a derivative lawsuit, couldn’t attach Del. stock holdings of corp. officers to establish jurisdiction for cause of action against company. Stock holdings are not enough to establish quasi in rem jurisdiction (stock unrelated to cause of action). 

CONSENT: Often jurisdiction is now statutory for companies incorporated or doing business in a state. (Del. Statute didn’t establish such consent at the time of Shaffer.)
Unresolved issue (p. 312 footnote): In Fed Court do we ask if there is adequate contact in the US or must there be contact with the state where the court sits? Congress may authorize fed courts to exercise nationwide jurisdiction. Perhaps the 5th Amendment requires only min contacts with U.S. rather than state-specific contacts.  Except federal courts may not serve process to exercise personal jurisdiction more broadly than can be exercised by the state court. FRCP 4(k)(1)(a).
Specific Jurisdiction
Specific jurisdiction is founded on the measure that the contacts are related to the lawsuit (e.g. sporadic contact in Burger King).

McGee v. Int’l Life Insurance Co.: Texas insurer sells policy to Californian. Cal has jurisdiction b/c contract established enough related contact. Most generous jurisdiction.

Purposeful Availment

Contact must be volitional. 
· Contract may be enough—Burger King, Denckla
· Product moving through state is not enough (unless by statute)—WWVW
· Stream of commerce not enough (unless directed at forum)—Asahi
Hanson v. Denckla: Trust set up in Del., but beneficiary lives in Fla. Trustee does not have adequate contacts with Fla. Contact must be volitional.  Corrects McGee.

“VW Car Accident” World-wide Volkswagon v. Woodson: Car bought in NY gets in accident in Okl. Try to sue manufacturer for defects in Okl. court. There was not adequate contact b/c WWVW didn’t voluntarily carry on activities in Okl.

· Must have both adequate contacts and balance of hardships.

· D must foreseeably expect to be sued in forum state.

“Japanese Tires” Asahi Metal Industry v. Superior Court: Auto accident in Cal. tire manufacturer sued for defective valves.  Japanese tire co. sues Taiwanese valve manufacturer in Cal. Stream of commerce is not enough, nor would the balance of hardships favor jurisdiction.
· Design, advertising, marketing, or distributing product might be enough though.
· Unresolved if for overseas parties if the adequate contact has to be with the forum state or with the United States.

Burger King v. Rudzewicz: Breach of K between headquarters in Fla. & franchise in Mich. Jurisdiction is presumptively reasonable if defendant purposely directed activities to forum state.

Balance hardships inquiry

Move onto this inquiry only after establish sufficient contacts-- WWVW
· Burden on defendant

· Forum state’s interest

· Plaintiff’s interest

· Judicial system’s interest (efficient resolution)

· Shared interests of states in social policies
General Jurisdiction
General jurisdiction is when the contacts are so strong that we don’t care about the relatedness.

· CORPORATIONS: Headquarters or incorporation in a state generally creates general jurisdiction.

· INDIVIDUALS: state of domicile, tagging--Burnham
Washington Equip. Manuf. V. Concrete Placing Co.: Id. co. Concrete placing refused to pay full purchase price for equipment. No general jurisdiction because the legislature didn’t provide such a provision within business certificates.
Hess v. Pawloski: operating a vehicle in a state implies consent to appointment of a state official to receive service of process.

Burnham v. Superior Court: Guy tagged with service of process for divorce action when he visits Cal. for business and to visit children. 
· This case is relevant because it doesn’t go through the sufficient contacts reasoning for jurisdiction.  (Contacts not related to action, contacts not regular.)

· Court splits on reasoning (history & tradition((visitors get benefits)

· If wife told him kids were ill, then no jurisdiction—Wyman v. Newhouse.
· Is it fair that individual who visits is subject to general jurisdiction, but not a corporation that does unrelated business in a state?
Outer limit of jurisdiction

Insurance Corp. of Ireland v. Compagnie des Bauxites de Guinee:  Challenged jurisdiction and wouldn’t give over discovery when court compelled. Found that court could imply jurisdiction when an order is not followed. 

· Reasoning: either jurisdiction defense was waived or silence presumes guilt.
Consent
Defendant can consent to jurisdiction in three ways:

1. Show up to court (unless “special appearance”)
2. Don’t raise the defense at the proper time.

3. Statute provides that some action assigns service of process—Hess.
4. Agreeing in some document that refers explicitly to the litigation process.
· Ensure that litigation arises under the K & consent clause applies. 
· POLICY: Is consent through K voluntary enough to serve due process because of unfair bargaining power? See Burger King.  
Consent to jurisdiction: May contract to consent to a particular forum.

National Equipment Rental v. Szukhent, 375 US 311 (1964). Mich. farmers leased equipment with a K that designated a NYer as an agent for process (code word for consent to jurisdiction). Consent was upheld.

Forum selection clause: May contract to limit forum to a single location.

Carnival Cruise Lines, Inc. v. Shute, 499 US 585 (1991) CB 169. Back of cruise ticket agrees that all litigation must be in Florida--to the exclusion of any other courts.

 Notice
In personam--must receive some form of notice.

In rem--seizure of property can be presumed as notice. Pennoyer

Right to be heard: Due process requires that notice be reasonably calculated to allow the parties to present their objections.

Mullane v. Central Hanover Bank & Trust Co, 339 US 306 (1950).  Trust beneficiaries notified by publication in local newspaper meeting statutory requirement for notice.  Court ruled that such notice OK for those whose whereabouts are unknown, but the point of due process is to give notice and a chance to be heard therefore statute unconstitutional...but mail may be OK for service.
Long-arm statutes

California adopts the constitutional jurisdiction requirements, other states limit jurisdiction to specified occurrences (e.g. doing business, own property, etc.)

1. Does a state statute authorize its courts to exercise personal jurisdiction?

2. If so, is it constitutional under the due process clause to exercise it? 

Gibbons Check this.Gibbons gives bad directions to Brown who then gets in accident.  Gibbons sues Mr. Brown. Mrs. Brown sues Gibbons. Constitutionally Gibbons has contacts with Florida because she sued in Florida. See BurgerKing. But constitutional tests not enough...Florida says "substantial and not isolated activity, regardless of relatedness." Litigation is substantial, but no jurisdiction because the activity w as in the past and is not continuing.
Venue
Venue rules are entirely statutory (28 USC 1391). 1391(a) is about diversity jurisdiction (b) is about defendants who live in same state
28 USC 1391 

(State statutes may also determine proper venue for suit, depending on the kind of suit and the state statute).

(a) Diversity cases suit in district where 1) all Ds reside, 2) where events happened, or *3) where personal jurisdiction est.

(b) Other cases suit where 1) all Ds reside, 2) events, or *3) where “found”

*go to third part only if first and second not satisfied.

(c) corporations reside where personal jurisdiction satisfied.

(d) aliens can be sued in any district

Dee-K Enterprises v. Heveafil Sdn. Dhd. , 982 f. supp. 1138 (ED Va. 1997). CB 199.

What did this case say?
Venue may be waived if not raised in answer. 

Forum selection clause: May contract to limit forum to a single location.

Carnival Cruise Lines, Inc. v. Shute, 499 US 585 (1991) CB 169. Back of cruise ticket agrees that all litigation must be in Florida--to the exclusion of any other courts.

Local Actions: property claim may need to be brought in district where land is located
Forum Non Conveniens
Piper Aircraft v. Reyno, 454 US 235 (1981) CB 204.

Airplane crash. Plane made in Penn, propeller made in Ohio.  All passengers were Scottish. The administratix is a Californian who decides to sue in Cal. because the tort law is plaintiff favorable. 

OLD: Gulf Oil-- P's choice of forum should rarely be disturbed. 
FNC balancing test of public and private interest factors.

· Private:  access of proof, availability of witnesses, site visit, efficiency and cost.

· Public: court congestion, local interest, familiarity of court with law that it will use, burdening citizens with jury duty

Supreme court says that appeals court erred in considering less favorable law--only if the law or procedures are inadequate or unsatisfactory to provide no remedy at all. 
Subject Matter Jurisdiction

Three areas of federal subject matter jurisdiction
Federal question jurisdiction: cases arising under constitution, laws, or US treaties
Diversity questions: cases involving citizens of different states.

Admiralty questions: disputes having to do with a boat on or intended for navigable waters

Concurrent jurisdiction: subject matter jurisdiction under both state and federal.

Exclusive jurisdiction: admiralty, bankruptcy, antitrust, copyright
Generally, any case not in Article III §2 list (below) must be brought in state court:

· Cases between states, between citizens of different states

· Between citizens and aliens, cases involving foreign ministers & consuls

· Admiralty and maritime cases

· Cases arising under the federal Constitution and federal law
Challenging subject matter jurisdiction

Rules mirror personal jurisdiction:

1. if you show up and lose, you may not collaterally attack (issue preclusion--finality)

2. if you show up and submit to court's authority and never mention subject matter jurisdiction, suggests that you cannot collaterally attack (could argue that it should be more lenient because court can raise sua sponte--finality could weigh the other way)

3. but you can fail to raise at trial then raise in appellate and still get it or the court can raise subject matter jurisdiction sua sponte (on its own).

Subject matter jurisdiction is so important that it is never waived and may be raised sua sponte.

· Capron CB 226: Case already at Supreme Court before realized no diversity. Dismissed.

· Caterpillar CB 226: Not complete diversity when filed, but complete by the time it went to trial. Supreme Court kept it because of efficiency.

Federal Question Jurisdiction

§1331: controversy arising under constitution, law or treaty of the United States.
1. “Arising under” must be in plaintiff’s claim—Mottley

2. Federal law creates right plaintiff seeks to enforce & authorizes judicial enforcement—Holmes

3. Federal statute could authorize suit, but only to enforce a state cause of action (no federal jurisdiction)
4. State cause of action requires proof of element of federal law.--Smith
Federal ingredient: “arising under” is broadly construed --Osborne
1. is the court granted subject matter jurisdiction by Art. III

2. if so, has Congress actually conveyed jurisdiction over th is type of case in a federal statute?
It used to be that the constitution cases within federal judicial power under Article III, did not necessarily mean that Congress had authorized that power. 28 USC §1331 implies that congress intended to grant the full reach (except there are limits see Mottley).
Mottley Rule

Anticipated defense is not enough to create subject matter jurisdiction. 

Louisville & Nashville Rialroad v. Mottley, 211 US 149 (1908) CB 217 Mottleys suing the railroad because they were given lifetime passes that were revoked b/c of new law prohibiting free passes. Claim is that law doesn't prohibit pass, but defense is that taking away pass w/o due process is unconstitutional. No federal court jurisdiction because the claim is state, just because the defense is federal (constitutional) it does not "arise" under federal law.
Well-pleaded complaint: a court when asking if it “arises under federal law” , asks whether the plaintiff would have to raise the federal issue to prove an element of his/her case

Policy: you can’t have federal jurisdiction because of an anticipated defense—in case it never arises. So courts know if they have jurisdiction right away. But with notice pleading (simple) it may be harder to apply Mottley.
Holmes Creation Test

Federal law creates the underlying substantive right plaintiff seeks to enforce and authorizes plaintiffs to go to court for a remedy.

Federal law gives right to sue, but claim must be proven in state law.

TB Harms CB 221 Issue whether copyright infringed upon is a federal question, but this involves whether the copyright was assigned to another—a question arising under state property & contract law. Held: State jurisdiction

State law claims that turn on a federal issue

In order to establish the state law claim the plaintiff must prove a proposition of federal law.

Smith CB 221 Bank violates state law (illegal securities) but illegal securities were issued by federal agency. Held: Federal jurisdiction

Bell v. Hood CB 225 If there’s arguable basis for federal claim then court shall examine under 12 (b)(6).
Preemption

Where cause of action is displaced by federal law. That federal law makes all causes of action in that area a federal issue (e.g. labor preemption).
Diversity Jurisdiction

Art. III requires only minimal diversity, but the congress required complete diversity.

§ 1332 Diversity of Citizenship:

(a) Amount in Controversy $75K and complete diversity.

(b) If not awarded over $75K, court may deny & impose costs on P.

(c) Corporation  is a citizen of state of incorporation, principle place of business; executor citizen of same state as decedent; representative of minor or incompetent same state.

(d) Definition 

Complete diversity: Each plaintiff must be diverse from each & every defendant.

If any plaintiff is the citizen of any state where one defendant is then there is not diversity. Strawbridge v. Curtis

Citizenship for diversity is your domicile (1)where you last lived with (2) intent to remain there indefinitely. 

Mas v. Perry 489 F.2d 1396(5th Cir. 1974). Two-way mirrors. Mr. Mas from France, Perry citizen of Louisiana, Mrs. Mas could be citizen of Louisana (where student) or Mississippi (where last resided with intent to stay). Mrs. Mas is a citizen of Mississippi

Corporate duel citizenship: state of incorporation & principle place of business. Is the principle place of business bulk of activity, headquarters, employs the most people?
Except: Domestic claims are not in diversity.—Ankenbrandt CB 235

Change in circumstances: Citizenship at the time the suit is filed.

Saadeh v. farouki  CB 236

Depends on the status of the parties at the time the suit was filed. Greek citizen and Jordanian citizen--but in the meantime one of them became a citizen. 1988 amendment to §1332 adds an alien admitted for permanent resident will be treated as citizen of the state they are domicile. Held: Congress wanted to contract diversity jurisdiction not expand so does not create diversity jurisdiction. Except in Singh 3d Cir. Came to contrary conclusion.
Amount in controversy: 

Must allege injuries of at least $75K

Valuing injunction for subject matter jurisdiction.

1. how much would plaintiff pay for injunction on free market

2. how much would defendant pay to avoid injunction

3. greater of the two

Court will find amount-in-controversy requirement met unless it is clear that there is no way the recovery will reach $75K.

Aggregate claims

· A plaintiff may aggregate any claims against D to meet amount.

· Cannot add claims against different defendants.

· May not add claims of plaintiffs, except “common undivided interests” (spouse).
Except §1367: as long as one plaintiff of class action satisfies amount-in-controversy.
Supplemental Jurisdiction

§1367 Supplemental jurisdiction (pendant claims)
(a) except (b) & (c) in any civil action where fed courts have jurisdiction there is supp juris for related claims that are part of same case or controversy.

(b) In diversity cases there is not supp juris over claims of third parties or joined parties.
(c) discretion to exercise supplemental jurisdiction
1. if federal court claim dismissed early on.

2. if state law claim issues predominate

3. if state law claim is tricky (novel issue)

4. in exceptional circumstances with a compelling reason.

(d) Claims submitted under (a) are tolled for 30-days.

Don't want to deprive gibbs of his federal claim in federal court that we bear the cost of bringing state law claim pendant to it.

United Mine Workers v. Gibbs CB 244

Picketing, Gibbs lost job and lost expected profits on contract. He's suing labor union for costing him his job and contract. Federal claim is that you can't picket the non-target as a union member. But judge said that they are tightly enough tied that it isn't a secondary boycott--dismisses federal claim.  Only state law contract claim remains in Supreme Court. If no subject matter jurisdiction over claim then vacate, but if Fed. court should have heard state law claim in the first place then OK.  A fed court can hear state claim linked to federal claim as long as they are interwoven that they constitute a same case or controversy.

No jurisdiction over pendant party
Finley (CB 250)--airline passengers died, sued the US alleging FAA negligent under federal tort. Wanted to also sue the power company, but it could not be joined despite same case or controversy. 
No supp jurisdiction for joined parties.
Owen- (CB 249) Diversity suit Iowan against Nebraskan company for wrongful death in construction accident. Iowan company interplead. No jurisdiction because no diversity for claim between interpleader & Iowan. 1367(b).

Class Actions
As long as one plaintiff satisfies the amount-in-controversy requirement, other plaintiffs may add their claims under 1367.—Abbott Labs
Old: Zahn (CB 243)--if suing in federal court under class action and in court under diversity each plaintiff must be diverse against every defendant and each plaintiff must satisfy the amount in controversy. Zahn killed state law class actions in federal courts under diversity.
Removal
Defendant may also get claim in federal court through removal.  It gets removed to the federal court across the street. (Cf. transfer)

§1441 (a) Any claim that could have been brought in fed court can be removed to federal court.  

· Except (b)  if brought in diversity and in defendant's home state--you can't remove.  

· Except when Congress makes a case not removable (congress wanted to favor plaintiff).
Changed circumstances
· Caterpillar CB 226 & 252: Not complete diversity when filed, but complete by the time it went to trial. Supreme Court kept it because of efficiency.
· Capron CB 226 & 257: Case already at Supreme Court before realized no diversity. Dismissed.
Federal defense (preempted by federal law and non-waivable defense)
If there’s a non-waivable federal defense (Congress wants fed courts to have exclusive jurisdiction.  Then there’s an exception to Mottley (constitutional).
The Securities Litigation Act statute:

A. Preempts state class action lawsuits having to do with securities fraud. 
B. All of these claims should be removed to federal court.

C. Once removed to federal court, then dismiss.  

Policy:  the interest congress has in protecting people against securities fraud outweighs other concerns and the federal question is in the case from the outset.  A federal defense that is always in the case because Congress wants it to be.  
State law in Federal Courts: Erie Doctrine

When a federal court sits in diversity jurisdiction, where does it look for its sources of law?
Rules of Decision Act § 1652

The laws of the several states, except where the constitution or Acts of Congress otherwise require or provide, shall be regarded as rules of decisions in civil actions in the courts of the United States, in cases where they apply.

OLD Swift v. Tyson Rule:  When in conflict, use general law
Swift v. Tyson Court interpreted “laws of the several states” as statutory and said that federal courts in diversity can ignore state common law in favor of general law even when not explicitly governed by federal law.

Purpose was so that states would start to follow (or discover) the same general law principles adopted by the federal courts (but it didn’t happen).

The question in lower courts used to be whether the issue was a "local matter" or not--if local matter then the state's common law does apply but if it is not a local matter then it will use general law.
Forum shopping: B&W Taxicab one cab company had K to exclusively pick up train passengers, knowing that state courts didn’t enforce such contracts, the taxi company reincorporated in another state for diversity jurisdiction.  In federal court the court applied general law and upheld the K. 
Erie: Fed courts apply state common law

Choice of law approach

· is there a federal statute or FRCP on point?
· if so, is it valid?

· Is it a valid exercise of delegated authority of Congress to the federal courts?
· Is it constitutionally permissible?
· if so, then we apply it.

· if no FRCP or federal statute on point 

· is it outcome determinative?
· does it encourage forum shopping?
Erie

Erie: Must use state common law

Erie Railroad v. Tompkins, 304 US 64 (1938) CB265.

Reverses Swift: fed courts must follow state common law--not just statutes. Tompkins is walking along the railroad tracks, struck by an open door of train and his arm is severed.  Defendants want Penn. law because it has a lower duty of care for trespassers. Plaintiff relies on Swift for general law and ordinary negligence liability. 

Choice of law-- If state law applies it is the same state law that the state court across the street would apply.
Forum Shopping--The court doesn't like people to forum shop for favorable laws.
Constitutional Issues --First, no equal protection because non-citizens of states have more rights to choose the law than a citizen of state. (But there's really no =protection problem because courts aren't bound by14th Amendment.) Second, that the federal courts shouldn't have the power to mess with the state's common law (10th Amendment). 
Distinguish between federal common law for federal statutory gaps.
Federal common law fills up the gaps of federal statutes (differentiate from general common law). See Lincoln Mills where the Taft-Hartley Act gave labor disputes to federal courts and the Court said that Congress must have intended the federal courts to develop federal common law under the act.
Apply state “choice of law” rules
Klaxon v. Stentor Klaxon commits a federal court sitting in diversity to apply the law that the court across the street would, you apply the state choice of law rules of the state across the street.  Cuts back and encourages forum shopping.
Procedure v. Substance

Procedure v. Substance--Generally, procedural rules of the federal courts are used but for substantive is supposed to be state.

Outcome-determinative test

Outcome-determinative test: Does it significantly affect the result of the litigation for a federal court to ignore the law of the state?

Guaranty Trust v. York, 326 US 99 (1945) CB 276.

State or federal statute of limitations? Under NY the claim would be barred under SOL. Because the choice of law would change the outcome then you should use state law so the case would come out the same as it would at the state court across the street.
Purpose is to ensure uniformity of the outcome of state and federal cases.
Couldn’t anything be outcome-determinative? 

It is only outcome-determinative if it would encourage forum shopping. (E.g. no one would choose to file in one court over another because of the size of paper.) But, perhaps people would file in federal court because of FRCP. 
You don't have an Erie problem unless the state and federal law conflict. 

· Ragan  state law said SOL starts running at service (state) or FRCP says action commenced at filing. State law prevails. (Under Hanna the FRCP would be applied, but they never get to this point because Ragan reads the rule commenced to be different than statute of limitations.) 

· Cohen no tension between FRCP and state law because no requirement nor prohibition of bond. Allows state law to prevail and not go to Erie because it doesn't read in the conflict of law.

· Bernhardt read a federal arbitration statute narrowly to allow state arbitration rules to apply.
· Woods held that state statute closing state court doors to out-of-state corps also closed the Mississippi federal courts. FRCP said that state of incorporation not forum state should decide capacity of corp to sue.
Bound-up test
Byrd v. Blue Ridge

Should a judge (state law) or jury (federal) decide who is an employee? Not bound-up Would they have structured the tort law differently if they had juries decide rather than judges?  Form & mode (area that the court follow stae law as a matter of policy rather than constitutional command).
Bound-up test: (1) examine the rule in state to determine if it is bound-up with the rights and obligations; if so state law governs; (2) even if it isn’t part of the substantive rights and obligations, would its application determine the outcome of the case; (3) if so, are there “affirmative countervailing” considerations?
	Nature of issue
	Fed court should

	Substantive law (bound-up)
	Apply state law (erie)

	Procedure (form & mode) & affect outcome
	Apply state law (york)

	Procedure (form & mode) & affect outcome, but important federal countervailing considerations
	Apply federal law (byrd)

	Procedure (form & mode) & unlikely to affect outcome
	Apply federal law

	Procedure: FRCP & state rule conflict
	Apply FRCP (hanna)


FRCP for procedure rules
FRCP for Procedure
Hanna v. Plumer CB284

Service of process under FRCP 4(d)(1) allowed for leaving copies of complaint with someone at defendant’s home. But state law you have to have personal service-- cannot serve the spouse.  If state law was silent then FRCP would apply. State law cuts the other way so there's an Erie question.  Respondent argues that clearly outcome determination so state law applies. (SOL may have made it outcome-determinative see York.)  
Hanna I: as though an uncodified federal judicial practice. Modified outcome-determinative test that looks at (1) unequal administration of law and (2) forum shopping. FRCP rule applied here would not contravene those purposes so it's OK. 
Hanna II: also said that the FRCP have constitutional and statutory authority and are therefore supersede state.
Hanna test: If the federal practice in question is dictated by a FRCP (or federal statute), then ask whether the statute is constitutional.
Applying Erie

A. Constitutional provisions trump state law.

B. If conflict between federal statute & state law, then does federal law have constitutional power (i.e. procedural)

i. Hanna—Rules Enabling Act

ii. Ricoh -- §1404 governing transfer

C. Federal Rule & state law: FRCP applies unless abridge a substantive right

i. Hanna
D. Federal judicial practice & state law: usually state, but check outcome
Burlington Northern RR v. Woods CB 296

If appeal fails then you pay more according to state law. But FRAP Rule 38 just awards costs and FRCP 11 frivolous may apply sanctions.  The court found a conflict and under Hanna Rule 38 controls.

Stewart Org. v. Ricoh CB 297

Forum selection clause.  Filed suit in federal court in other state that doesn't enforce forum selection clauses.  Statute 1404 says a district court can transfer a case for whatever reason it wants.  The court says the 1404 applies and controls but the court can take into account the state law.

This is a very broad reading of 1404 applied to forum selection clauses.  Kind of seems like back to swift.  You can follow state law if you like, but you don't have to. (Allows you to pick and choose state law you do or don't like.)

Gasperini involved a NY statute that directs the court of appeal to review the size of jury verdicts when it deviates substantially. Does this NY appelate review law apply and should it be followed by the 2nd Cir. ct. of appeals? Court says 7th amendment would prohibit second-guessing of jury decision.  The district court could have applied the statute, but the federal appellate court cannot. Thus, the fed. Court can review the district court’s decision to apply the statute.
Gasperini invokes Byrd: where a federal law is not directly implicated, so there’s an Erie question of uniformity, Byrd’s approach of weighing federal policies against uniformity is in the analysis.
Second guessing the state law

Pierce collision one in state and one in federal court.  The cases are all dismissed, the state supreme court overrules dismissal. Federal court allows case to be reopened. Different participants in same episode being treated differently.

DeWeerth Case lost because plaintiff didn't show an element required by state law.  Later another plaintiff in state court gets that element as not necessary.  They wouldn't reopen first case.
Certification: 
The federal court can ask the state supreme court for an answer to a question about state law. Applies not only when sitting n diversity, but also for supplemental state law claims.  
Appeals

Federal court won't allow appeal unless it is final in district court--except a few exceptions.

Who can appeal?

A losing party: Harmed party
You can only appeal if (1) you can point to something that the lower court did wrong and (2) it caused you harm (remedy would have been greater).

Collateral implications:

You can appeal rejection of claim if collateral effects on you down the road.
Aetna Insurer won on contract theory but lost on fraud theory.  Got the same amount of money. Allowed to appeal because a judgment in K is not as valuable as a judgment in fraud if the insured declares bankruptcy.

But someone is not allowed to appeal when they won just because the laywer doesn't like the law made. See McKey CB 755
Appeal limited to issues raised below: or waiver.

You have to raise the issue in the court below to be able to appeal on it.
Exception to preserve the decision on appeal

You can defend a judgment by any argument that works even if it is one that you didn't make below.
What if you don't raise an argument (at the time of trial not a good argument), change in law so you want to raise it in appeal?  

Yeazell says tough luck (bright line)<<>> But we don't bring frivilous arguments (claim not based on existing law) 

Final judgment rule
Final Judgment Rule: you cannot appeal a judgment until that is all that a court is going to do in the case. 
28 U.S.C. § 1291: appeals lie only from final decisions of the district courts (with certain statutory exceptions).

Final decision is one which ends the litigation on the merits and leaves nothing for the district court to do except exercise the judgment.
Liberty Mutual Insurance co. v. Wetzel 424 US 737 (1976) CB 764

District court granted partial summary judgment on whether the policies violated the prohibition on sex discrimination--but the district court didn't rule on any of the remedies sought in the case. Defendant anxious to get the ruling overturned. 3rd Circuit upholds. Supreme Court took the case to see if title VII applies to pregnant women.  The Court sua sponte decides that 3d Cir. shouldn't have reviewed the case. 

Rule 54(b) allows for a case to be reviewed as long as one claim has been resolved. But this case was just one claim with various remedies and so 54(b) doesn't apply.

Note: If a case is lacking in standing or subject matter jurisdiction, then you're vacating it not reversing it. See mottley. Subject matter jurisdiction is something that courts have an obligation to look at on their own.
Exceptions to finality

Injunction exception to finality
§ 1292(a)(1)  If sought injunctive relief then you can have an interlocutory appeal. Can appeal both grant and denial of injunction.  In this case the wrong party appealed if they were assuming a denial of injunction.
Statutory Exceptions

Judicial exception: Practical Finality 
Depends on what the right in question is and why we have it.  If rights to be free from litigation (reviewable right away) or right to be free from liability (not appealable right away). 


Lauro Lines s.r.l. v. chasser 490 US 495 CB 773--Hijacking of ship. Executor sues the shipliner. Ship has forum selection clause "not here." This right not to be hailed for trial cannot effectively be vindicated by appeal later. 
Collateral Order Doctrine
Cohen --Posting bond issue:must appeal right away because it would deprive of right seeking to vindicate on appeal.
Three requirements:

1. conclusively determine disputed question.

2. resolve a different issue completely separate from the merits of the action

3. must be effectively unreviewable on appeal from final judgment—Lauro
Scope of Review

Standards of review

· abuse of discretion.  "the district court was not nuts"
· clear error (questions of fact)
· de novo review looking at the question the first time (questions of law)
Appeals court must conform to standards—it may not substitute it’s own judgment for that of the lower court.
Anderson v. Bessember 470 US 564 (1985) CB 786
Is there sex discrimination?  Finding of fact, intentional discrimination, the standard is "clear error" Trial court judge is an expert in finding fact. Court found that the appeals court was substituting its own judgment for that of the district court rather than determining if the trial court was clearly erroneous.  
Harmless Error

Federal courts are forbidden to reverse for "errors or defects that do not affect the substantial rights of parties. § 2111.
Don't care if mistakes were made, only mistakes that affected the outcome.
Supreme Court

It takes 4 Justices to grant cert. Need 5 to reverse. 

Factors that are considered:
1. Importance of case to development of American Federal law.

2. Resolve conflict between Circuit courts. 

3. Solicitor General is responsible for representing the U.S. (E.g. BLM). More than half cert petitions granted. Solicitor General carries a lot of weight. 

4. Never grant cert. without opposition. 

5. State A.G.  in criminal case also often can get cert granted.

A denial of cert is not necessarily a comment on the merits. Don't infer agreement with court below from a denial. Obvious mistakes will not be granted cert.
Supreme Court's role is not to check the court below, but clarify hazy legal doctrine. 
Remedies

Rightful position standard: How much damages will put plaintiff in the position he would have been in had it not been for the wrong of the other party?
Compensatory Damages

Policy issues: compensatory and deterrence.
United States v. Hatahley 358 us 899 (1958) CD 315-- US rounded up and destroyed Navajo livestock that was on public lands.  Question is due process. Three categories of damages: (1) value of horses & burros; (2) for loss of use for herding ability; (3) mental distress. Court held must redo damages because didn't do it accurately enough.
A jury could have reached this same damage award.  What got the judge in trouble is that his opinion reasoning had arguments that were not pleaded--no due process. 
Liquidated Damages

An agreement beforehand about how damages should be measured.  

Liquidated will be enforced if and only if (1) reasonable estimate of what damages actually will be and (2) actual damages have to be something that is difficult to prove. Otherwise better that you actually just prove damages post breach.  

The reason they don't freely allow liquidated damages is because if you stand to gain more than you are actually losing, then there's an incentive to try to induce breach.  
Punitive Damages

Punitive damages by design try to put the plaintiff in a better position than she would have been in had the breach not happened. 

Purpose: punishment, specific deterrence, general deterrence of this conduct.

Punitive damages tend to resemble the criminal procedure scheme. 

1. stricter standard: beyond reasonable doubt.

2. bifurcated trial for punitive damages: so past violations don't prejudice trial, but may be taken into account for punitive damages. 
Constitutional limits to punitive damages

Punitive damages must conform to due process.
BMW v. Gore The due process clause not only tells how to take someone's property--there are also substantive limitations.

Must take into consideration:
1. degree of reprehensibility.

2. the difference between actual harm and punitive damages award.

3. difference between jury award and comparable cases

Single digit multiplier cap for punitive damages.

State Farm v. Campbell 2003 U.S. LEXIS 2713 (2003) State Farm refused to settle the case within the policy cap.  The insured thought it was fine to settle below the cap.  Then the punitive damages were far above what the insurance would cover. 
Ratio Compensatory damages : Punitive damages 

Ratio that exceeds single digits is likely to be unconstitutional. In practice few awards that are greater that 9:1 will satisfy due process.
Injunctive Relief
You won't get injunctive relief unless you can prove that compensatory damages are not enough. Irreparable injury.
The goal of injunction is no different than goal of compensatory damages.  
Permission to use orders to redress the violation. Scope of injunction shouldn't be any broader than scope of redress of violations that have been found.
Financing Litigation
American rule: presumption that each side pays its own lawyers

Unless specified otherwise, costs does not include attorney's fees, but relatively small jury fees, court costs, experts, etc. 

American rule protects the person who may not be able to risk paying the costs of the other side. However, it may encourage settlement or discourage small claims.
Hourly · Flat Rate · Blended Rate · Contingency Fee · Insurance

Evans v. Jeff lawyer has contract that a client will not accept settlement that will forgo statutory attorney fee. Legal Aid pays itself through those fees.  Can Legal Aid do this?  difficult question, no clear answer.
Injunctive Relief

Preliminary injunction is sought before the trial on the merits.

Balancing of the equities certainly takes place at the preliminary injunction.

Permanent injunction is after a final judgment on the merits. 
Is there a reason that damages will not be adequate? If no adequate legal remedy then injunction appropriate.
Irreparable injury rule:  injury that cannot be fully redressed by damages then you should be able to get an injunction
Sigma Chemical v. Harris Covenant not to compete.  Company wants an injunction to stop employee from working with competitor.  (Cal. hard to enforce covenant not to compete.)  In this case it is difficult to calculate damages.

Irreparable injury

1. defendant judgment proof (defendant has no money)

2. any injury to land (no other property is a complete substitute for your plot)

3. damage is too hard to value

Preliminary Injunctions
There are sub-species of preliminary injunctions, such as a Temporary Restraining Order – that occurs before the preliminary injunction hearing.  

Factors: 

· Who is likely to be harmed irreparably?  Balance of Hardships:  What harm will be suffered if the PI is/is not issued?  This looks at what each side will loose during pre-judgment.  Then which of those harms can’t be replaced by damages.  
· Who is likely to win at trial?  The stronger your showing of irrep. injury, the weaker your case on the merits can to be.  

Continental Baking: The p is charging the d with predatory behavior – pricing his goods below market price b/c he is trying to drive competitors out of business.  Then he will raise prices.  So he wants an injunction so that he can protect himself from being run out of business.  

In most jurisdictions, a P would have to post a bond from which the D would be compensated if the D prevails.  
Due Process

Predeprivation process turns on what you stand to lose, accuracy, and cost.

Fuentes v. shevin: Lady had stove repossessed.
Property interest is not the ownership, but the possession of it.  for due process must have an opportunity to be heard before denial of possession.

Mathews test: 1. Personal interest 2. Public interest 3. Risk of error
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