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What will Procedure be?

	Policy Considerations in Civil Procedure



	· to permit full development of the contentions and evidentiary possibilities of the various parties so that the case is decided on the merits


	
	· to bring adjudication to a final conclusion with reasonable promptness at a reasonable cost.

	Natural Law 

Higher conception of justice; law could be unjust.


	
	Positivism 

Law is what is enacted; justice is following the law.



	Transubstantivity
Procedures should not vary irregardless of substantive law.

FRCP apply to all cases.


	
	Substance-specific Procedure

Procedure should be different according to the subject of case.

	Private/Bipolar Model of Law

· bipolar

· retrospective

· right/remedy a nexus

· self-contained

· party-initiated, party controlled
	
	Public Law Model

· sprawling party structure

· enquiry is predictive/legislative (forward-looking)

· right/remedy loosely connected

· expansive

· active judge




· What kind of substantive law will be produced?  

· Who suffers if procedure is wrong?

· How does procedure balance the competing values of societal/judicial system?
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Due Process

· Fundamental question in all procedure: Was due process served?  

· Was I notified before my life, liberty, or property was taken away?  Was the procedure against me fair?  Did I get a chance to respond?


1. Injunctive Relief

a. Dobbs on injunctions

i. legal remedy is inadequate

ii. only to prevent irreparable harm

iii. based on clear evidence on the merits

iv. relieve harm or preserve situation (should be denied if inj. operates irreversibly)

v. court should balance hardships

vi. factors should weigh against P

b. Collateral Bar Rule

i. Rule: Cannot challenge validity of inj. in proceedings for contempt because it is a collateral issue.

ii. Violating the injunction shows disrespect to the judicial system

iii. Two Options:

1. Disobey ( held in contempt ( barred from attacking merits of inj.

2. Obey/move to dissolve ( appeal ( merits (but lose opportunity as in Walker case)

iv. Exceptions to Rule: 

1. injunction is patently invalid OR 

2. Challenge goes to jurisdiction and sought review of injunction before violating/attempted to comply (In re Green 1962).

3. Challenge goes to constitutionality of inj. and attempted to comply or compliance would be futile.

Walker.

Birmingham inj against march

( may be unconstitutional, but cannot bypass orderly judicial review before disobeying injunction. 

Proper procedure to subvert an injunction is to subject it to review – not to violate it.  

Walker v. City of Birmingham

	April 10, 1963
	April 11
	April, 12 (Good Friday)
	April 14

(Easter Sunday)

	TRO issued, ‘enjoining petitioners from participating in or encouraging mass street parades w/o permit’—as required by City Ordinance 
	5/8 petitioners served with copies 
	Parade


	Parade




c. Injunctive Relief Rule 65

i. Preliminary Injunction

1. none shall be issued without notice
ii. Temporary Restraining Order; Notice; Hearing; Duration

1. may be granted without notice to adverse party only if 1) immediate and irreparable injury, loss, or damage

iii. Security

1. damages for D if inj were wrongly imposed

iv. Form and Scope of Injunction or Restraining Order

1. shall set forth reason, specific in terms, act or acts to be restrained.

d. Kinds of Injunctions

	Permanent Inj
	Preliminary
	TRO
	ex parte TRO

	after trial
	before
	before
	before

	inadequate remedy at law
	inadequate remedy at law
	inadequate remedy at law
	inadequate remedy at law

	
	irreparable injury
	irreparable injury
	irreparable injury

	
	
	immediate
	immediate

	balance of hardships tips towards P
	balance of hardships tips towards P
	balance of hardships tips towards P
	balance of hardships tips towards P

	
	P likelihood of success on merits
	P likelihood of success on merits
	P likelihood of success on merits

	
	cannot notify D and there is reason not to wait

	
	standards all heightened

	Time to decide:            Long……………………………………………..Short

Attention to Merits:     Full……………………………………………….Brief

Burden on P:                Light……………………………………………..Heavy




e. How Walker injunction Fails R65

	65b  TRO
	65c Security
	65d Scope

	Complaint and affidavit did not show immediate and irreparable harm.

Attorney did not certify attempted notice or give reason why other side doesn’t need to or shouldn’t know.

	Security: $2500 doesn’t cover the expenses to defendant…  The judge can use his/her discretion to decide price.
	Injunction fails to state:

· specific reasons for issuance

· acts to be restrained—too broad here

· Binding ONLY to parties served—inj. includes everybody


f. Policy Tensions

i. Due Process Concerns: 

· lack of due process in ex parte injunction

· violate adversary process

ii. Irreparable harm versus freedom: intrusion into freedom versus harm resulting from action—how to determine irreparable harm great enough to justify injunction? 

iii. Civil disobedience or regular channels of protest? 

· obey unconstitutional injunction and lose opportunity or

· disobey and face contempt of court

iv. Procedure trump substantive law: power of procedure ( disobey, then can’t contest merits; procedure beat 1st Amendment.

v. Positivist versus natural law: law is what court/legislature say it is, King’s appeal to natural law—an unjust law is no law at al—disrespects positivist law; King cannot be held to different standards.

vi. Disrespect of positivist law can lead to anarchy versus no challenge can lead to judicial tyranny.

2. Due Process

· heart of study of procedure

· rules, statutes, formal and informal decision-making must all meet DP

· must let other side tell their story

a. General Rule
· Constitutional guarantee of procedural due process against the government: notice and opportunity to be heard before action taken against your life, liberty, and property by government.

i. how much notice?

ii. what kind of hearing?

iii. how to balance notice and hearing with costs to system? to fairness?


b. Notice and Hearing Before Deprivation

i. Step one is to decide whether life, liberty, and property is at stake.

ii. Step two: is there state action?

iii. Rule: Opportunity for notice and hearing must come before any deprivation of life, liberty, and property.

Cleveland Board v Loudermill (1984).

P fired for lying on application before notice and hearing.

( held, violation of constitutional guarantee of due process; firing from state job is a deprivation of property; deprivation of life, liberty or property must be preceded by notice and opportunity for hearing to minimize error before action. 

iv. Even if lots of opportunities for hearing after deprivation, still violates due process’s guarantee of notice and hearing before action

v. Both sides need to be heard before decision made; competing interests at stake.

vi. Error unacceptable before firing: life interests at stake

c. Notice 

i. The right to be heard has little value unless you know that a matter against you is pending.  

ii. Rule: Must provide adequate notice, otherwise violation of due process.

1. Timely

2. Adequate—likely to reach person affected

3. Notice reasonably calculated under the circumstances to apprise the defendant of the proceedings.

4. When are reasonable/available means of notice exhausted?

Greene v Lindsay (1982).

Tenants did not get posting, served writ of possession

( held, violates due process, which requires adequate notice; D not notified properly and there were other better methods of service. 

iii. Dissent: how is mail any better?  Posting has always been adequate; no 100% guarantee of notice possible.

iv. Example of obedience to statutory requirements did not satisfy constitutional requirements

v. BUT service by posting has long history; implies constitutionality for a long time.

vi. Mullane (1950): serving individuals by publication was rendered constitutionally suspect

d. The Mathews Test: Calculus for Due Process

i. Mathews Rule: Additional safeguard balanced against the increase in administrative costs, harm to private interest, and risk of error.

ii. Usually, the balancing mandated by Mathews comes out in favor of the government and restricted rather than elaborated process.

iii. Mathews v Eldridge (1976), held that no evidentiary hearing necessary before government terminated SS disability payments.

iv. Balance of private, state interests, and risk of error

	Case for additional process
	Private interest
	Government interest
	Risk of Error

	Strong case
	High
	Low


	High

	Weak case
	Low
	High


	Low

	Difficult case
	Medium
	Medium


	Medium


v. Problems with test

1. Due process is not just about risk of error; it is also about individual dignity, equality, and tradition [c18].

2. Test appears scientific but highly subjective; how to quantify all three factors?.

3. BUT Mathews takes into account significance of procedural costs, which must be taken seriously considering the number of hearings.

4. Administrative procedures are intended to be alternatives to civil procedure.

e. Lawyers and the adversarial process

· Sharp clash of proofs presented by adversaries in a highly structured forensic setting in which neutral decision-maker can base resolution acceptable to parties and society (Landsman). [c48]

1. Neutral and passive decision-maker

· not strayed by any one version of evidence

· convinced society that it is trustworthy

2. Party presentation of evidence

· each side allowed to present most consequential evidence.

3. Highly structured forensic procedure to ensure fairness.

· Rule of Procedure affords each litigant an equal opportunity to make best possible case.

· Rules of Ethics to control behavior of counsel.

ii. Resolution, not truth, as aim of adversary system.

iii. Assumption of equal resources by parties?

iv. Rule: Right to counsel not a constitutional requirement for non-criminal cases.

Lassiter v Social Services (1981).

Killer mom, state terminated her parental rights w/o counsel.

( only if personal liberty is taken away, then counsel must be appointed, but in this case (non-criminal), not a constitutional requirement to have counsel for indigent

decision to appoint counsel left to trial ct on a case by case basis, no violation of due process.  

1. D decided not to ask for counsel; matter relatively simple.

2. BUT hard to know how complex matters may get, may overwhelm D; plus, proceedings have criminal tinge, D could incriminate herself.

3. Should there be a constitutional right to counsel?

4. Mathews test: difficult case: high costs to private and government interests; risk of error medium.

v. Rule: Lack of counsel in government organization geared towards people’s benefit not a violation of due process.

1. American Rule: party bears attorneys’ fees

Walters v Nat Assoc Radiation Survivors (1985).

$10 fee limitation denied opportunity for counsel and thus denied due process

( held, no, marginal gains outweighed by societal costs, system designed to favor veterans at every point, can’t achieve zero error.  

2. Dissent: no reason to assume that adding lawyers would increase costs

3. Difficult Mathews case: low risk of error, high costs to state and private.

f. Policy tensions

· Individual versus society:  Rights of individuals protected by adversarial system, but endpoint of rule of law is society’s interests.

· Economic concerns: justice only to those who can afford it?

· Ethical concerns: how far do you go to advocate client’s interests?

· Due process implies guarantee of counsel in all cases?  

· How can indigent be guaranteed due process when she doesn’t know how to navigate in the system, either legal or administrative that affects her life and property?

· Because of preclusion doctrines, failure to litigate well in first instance may bar future litigation.

· Cost of access to justice versus limitations of American rule and implications for the poor.

Pleading

· How do I initiate a civil action?  How much do I need to know and set forth to the court and my opponent?

· How does the court sieve out cases that it will hear without stifling my right to bring a case forward?

3. Pleading: General

a. Goal

· to eliminate cases with no legal basis and focus only on questions of concern to society.

· gave notice to and guide parties and court in conduct, nature of contentions, and agreed facts.

b. Modern pleading

· liberal, open access to courts 

· FRCP eliminated pleading “facts constituting a cause of action”; only require short statement—a notice pleading.

· Pleading stage not a place for resolving issues of facts.

c. Policy Tensions

· Due process cuts both ways: right of D to be properly notified and right of access to courts by P.

· Interest of society for speedy, cost-effective trials versus possibility of error in sifting out frivolous cases.

· How to balance efficiency w/o depriving rights of people to fair trial/process

2. Pleading Roadmap

	Stage of Litigation
	Procedure
	General Concept

	P sets things in motion
	General Rules of Pleadings

R8

P submits complaint
	Short plain statement showing:

· jurisdiction

· claim showing entitlement to relief

· demand for judgment for relief



	D responds: two options—answer or motion
	Answer: Factual denials


	State in short and plain terms defenses to each claim of complaint; shall meet substance of the averments; deny only parts actually denied

· Affirm the averments 

· deny

· plead lack of information

Averments not denied are admitted as true.



	
	Answer: Affirmative Defenses 8(c)


	Even if everything alleged is true, I still have defense

e.g., SOL, res judicata, “and any other matter constituting an avoidance or affirmative defense.”

If not plead, then defense waived.



	
	Answer: Other objections


	could also contain demand to dismiss for failure to state a claim, objection to service of process, etc.

BUT defendant have option of raising some of these in a motion, before formal answer.



	
	Motion for more definite statement 

Rule 12(e)


	Complaint too vague or ambiguous for proper respond; asks for clarification

	
	Motion to Dismiss

Rule 12


	Some reasons for dismissal:

· Procedurally defective 12(b)(1-5)

· Fails to state a claim upon which relief may be granted 12(b)(6)—more than one issue may be included.

· Fails to join a party 12(b)(7)

If D decides to use motion, then all preliminary objections must be included; objections not raised in the answer or motion are waived except: failure to state a claim, failure to join, or lack of jurisdiction. 12(h)



	
	Motion for Sanctions

Rule 11


	Pleadings “formed after an inquiry reasonable under the circumstances”

· improper purpose

· frivolous argument not supported by law

· lack of evidentiary support



	
	Counterclaim

Rule 13(a) (b)


	Compulsory and Permissive Counterclaims

· claims against P arising out of same alleged transaction/occurrence

· claims against P not arising from same T/O



	P responds to D’s response
	Reply to counterclaim (required) and to answer (may be requested by court)


	Only 7a governs this; 

	
	Motions are allowed: sanctions, motion to dismiss a counterclaim on failure to state a claim
	

	
	Pleading stage ends with reply
	

	Finding the facts
	Discovery

Rules 26-37
	Mandatory versus voluntary disclosures

Can request anything 

· non-privileged and 

· relevant to claim or defense of any party

Privileges 

· Trial Preparation Materials

· Attorney-client 



	Deciding before trial
	Settlement

Rule 68


	D may settle more than 10 days before trial, submit offer to P, with costs accrued.

If not accepted and final judgment is less than D’s offer, then P not entitled to recover for costs after point of offer.



	
	Summary Judgment

Rule 56


	P or D may move for SJ, with or without affidavits.

If pleadings, discovered material, etc “show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law”—then SJ granted.




4. The Complaint

a. Rule 7: Pleadings Allowed

· Complaint and answer

· Reply to counterclaim

· Answer to cross-claim (if the answer contains a cross-claim)

· Third-party complaint

· Third-party answer

· Reply to answer or third-party answer (if requested by court)

· Motions

b. Notice Pleading

· “short and plain statement of the claim showing that the pleader is entitled to relief” Rule 8(a)(2).

· rejects code pleading: pleading “facts constituting a cause of action.” 

i. Goal of notice pleading to identify transaction out of which P’s claim arises, and give notice to D.

ii. Many P set forth detailed pleadings anyway in hopes of appearing legitimate; unable to separate essential from nonessential material in the beginning, so P wants to play it safe and put everything in.

iii. But omission of allegations never fatal—can be added later in the pleading stage by amendments.

c. The Conley Standard (1957)

· “Complaint should not be dismissed for failure to state a claim unless beyond doubt that P can prove no set of facts in support of his claim which would entitle him to relief.” 

i. Rule 8 doesn’t require pleading specific facts.

ii. Poorly written complaint, but if P’s claim of being wrongfully discharged is proven, then D breached statutory duty to represent P fairly.

iii. In Conley, plaintiffs (black workers) appeared deserving, so standard for dismissal set almost impossibly high.

iv. Moreover, knowledge of conspiracy was peculiarly within the knowledge of defendants.  Courts consider access to information when evaluating pleadings.

v. Effects of Conley
1. Conley: action can be pursued unless pleading on its face shows no cause—makes pleading requirement rather pointless.

2. Contra Conley, many courts (e.g., American Nurses) have ruled it cannot be literal; must plead the existence of some circumstances, when true, would entitle P to relief of some kind—some factual basis needs to be plead—otherwise, frivolous cases can be entered so long as it shows some grounds for relief.

3. Implications for litigation: 

a. permits P who do not know that much about his case to pursue facts in discovery, and legal sufficiency would not be determined until this later stage.

b. such action can proceed on skimpy statement of claim leading to high costs and difficult for D to dismiss w/o discovery.

c. because of expense, D settles even if case has no merit.

vi. Two ways for complaint to fail to state a claim

1. insufficiently detailed to allege the violation of an existing, valid law
a. can amend to supply missing details.
2. satisfies notice pleading, but no law exists to support P’s claim
a. cannot amend, but may appeal to have judge extend existing law.
vii. Pleading too much

1. P can plead himself out of court by claiming too much, including facts that may prove that P has no claim, that rights not violated.

2. More than just frivolous cases should be screened out; Conley standard too liberal and not to be taken literally. American Nurses v Illinois (1986).

3. BUT complaint cannot be dismissed because it contains some invalid claims.

4. Complaint may be detailed, but can still fail because no law supports remedy.

d. Pleading in Alternative

i. Rule: P or D may plead in the alternative: “A party may set forth two or more statements of a claim or defense alternately or hypothetically.”  Rule 8 (e).

ii. Insufficiency of one or more alternatives will not invalidate pleading.

McCormick v Kopmann (1959)

husband killed in accident, two conflicting counts.

( alternative pleadings allowed, even though contradictory, because P not expected to know the truth before trial; each alternative treated separately, and jury becomes trier of evidence.

e. Policy Tensions

i. Tension between “short and plain statement” versus sufficiently detailed to pass 12(b)(6) motions to dismiss.

ii. What kind of cases should be allowed into the courts, when there is a scarcity of resources?  How should this be decided?

5. Special Pleading: Rule 9

a. Special matters must be plead with particularity:

i. denial of a party’s legal capacity to sue or be sued

ii. the circumstances giving rise to any allegation of fraud or mistake
iii. any denial of performance or occurrence of a condition precedent

iv. the existence of judgments or official documents on which the pleader plans to rely, etc. 

b. Leatherman: Other issues do not need such specificity.

i. Leatherman (1993): courts cannot demand “heightened pleading standard” for civil cases against municipalities; violates Rule 8(a) on short and plain pleading requirement.

ii. Court concedes that if FRCP were written today, may require more specificity, but courts cannot function as legislature.

iii. D claims that suits against municipalities could disrupt vital social functions if all complaints granted discovery; moreover, Rule 11 requires reasonable inquiry into facts prior to filing.

iv. Rationale: Heightened pleading standard installed to filter frivolous or groundless claims from clogging up system.

v. Implications: Generally civil rights claims have to meet heightened standard, but SC disapproves and sticks with notice pleading; unclear how Leatherman will play out, some lower courts still require specificity for civil rights suits against local officials with immunity.

c. Getting around notice pleading: the reply.

Schultea (1995)

Chief of police demoted for investigating councilmen.

( Rule 7a allows P to reply to an answer (in this case, an affirmative defense of qualified immunity); 

reply can be specific, because nothing governs it except 8(e)(1), which doesn’t specifically list Rule 7 replies.

d. Securities fraud and particularity

i. Ross (2d Cir 1976)

1. held that P failed to plead with requisite degree of specificity in an action alleging that Ds had manipulated and artificially inflated the market price of Robins’ common stock.

2. D entitled to a reasonable opportunity to answer the complaint and must be given adequate info to do so.

3. Deter strike suits; deterring use of litigation as a device for extracting undeserved settlements (cheaper to settle than to go through lengthy discovery).

ii. Glenfed (9th Cir 1994)

1. held that P in securities fraud cases need not plead facts giving rise to a strong inference of fraudulent intent; just set forth what is false or misleading about a statement, and why it is false.

2. Deter fraud; V generally do not have enough information until after discovery.

iii. Policy tensions:

1. What precisely must P plead to survive motions to dismiss in light of the support for bare notice pleading in Conley (notice pleading) and Leatherman (no need for particularity)?

2. Can the civil litigation system deter fraud?  Is it the best means of deterrence, possible lawsuit?  What about market regulation?  Public accountability?  

e. Policy/issues on particularity

i. When is particularity needed?  Just the cases listed or more if they overwhelm the system (e.g., civil rights)? 

ii. More particularity may bar some lawsuits where there is no way for complainant to know enough information at early stage.

iii. Access to courts versus high cost of frivolous cases

6. Defenses

a. Rule 12: Defenses and Objections

i. When Presented

1. D has 20 days to respond; 

2. P 20 days for reply to counter-claim.

ii. How Presented:

· every defense is by pleading
· except the following may be by motion (or could go with the answer):

1. Lack of jurisdiction over the subject matter; 

2. Lack of jurisdiction over the person; 

3. Improper venue; 

4. Insufficiency of process;

5. Insufficiency of service of process; 

6. 12(b)(6): Failure to state a claim upon which relief may be granted 

7. Failure to join a party under Rule 19.


iii. 12(b)(6): Failure to state a claim

· Pre-answer motion; if after answer, can move for summary judgment

· Challenges legal sufficiency of the complaint

1. asserts that the action should be dismissed because either

a. insufficiently detailed to allege violation of an existing, valid law 

OR
b. satisfied notice pleading, but no law exists: under governing substantive law, no relief should be granted, no legally enforceable right, even if facts were proven.

2. More than one issue may be included in this motion

3. SOL (and other affirmative defenses) can be included here.
4. Evaluate this in light of Conley, Leatherman, actual court practice.
iv. Motion for more definite statement 12(e)

1. so vague that party cannot respond properly, make a request for more definite statement

v. Motion to Strike 12(f)

1. upon motion, court may strike out parts of the complaint: “insufficient defense or any redundant, immaterial, impertinent, or scandalous matter.”

vi. Waiver 12(h)
1. Three types of objections not waived even if not plead at the pleading stage

a. lack of jurisdiction

b. failure to state a claim upon which relief may be granted

c. failure to join an indispensable party

b. Dismissal of P’s claims: Rule 41

i. with prejudice: bars P from prosecuting any later lawsuit on same claim. Rule 41(b).

1. involuntary dismissal by court order, for failure to prosecute, obey court orders, or any reasons in 12(b).

2. D can file res judicata if P files second suit on same claim; 

ii. without prejudice: P can re-file, but SOL runs (can only do this once). Rule 41(a)

iii. after D serves answer, P can only dismiss w/o prejudice with assent of court.

7. Pre-Answer Motion vs. Answer

· Advantages to motion to dismiss under Rule 12

· Some motions can defeat a case at an early stage and get the process over with quickly.  

· Jurisdictional problems

· Statute of limitations

· You can also buy time for yourself.

· save on attorney’s fees

· Advantages of answer.

· Motion may educate other party about defects of his case—he can get chance to cure defect.  You can educate the P. about defects in his case – he can amend before you file a responsive pleading.  

· Want to get to discovery quickly if you think the other side isn’t ready

8. The Answer

a. Answer is D’s response to P’s complaint.  In the answer, D states in short and plain terms his defenses to each claim asserted, and admits or denies each count of plaintiff’s complaint.  Rule 8(b).

b. Options for D:

i. deny factual allegations

ii. affirmative defense: even if facts true, I have way out (SOL, res judicata)

iii. failure to state a claim upon which relief may be granted

iv. wrong jurisdiction/venue

v. counterclaim

vi. other: bad notice, service process, etc.

c. Denials Rule 8(b)

i. General Denials: controvert all averments, including jurisdiction
1. however, FRCP encourages admissions of un-controverted facts
a. e.g., deny a paragraph of a claim, but admit to parts of it
2. Effect of Failure to Deny: if not denied, then averments are taken as true. 8(d).

ii. Lack of information 8(b)

1. “If a party is without knowledge or information sufficient to form a belief as to the truth of an averment, the party shall so state and this has the effect of a denial.”
2. Not really an admission or a denial, but has effect of denial.
d. Answer helps to focus issues

Fuentes v Tucker 

Minor sons killed

( D admitted to liabilities day before trial, determination of damages do not call for evidence of circumstances of accident, but admitted anyway; pleading to confine issues in order to administer justice efficiently and expeditiously.  
i. D should have admitted earlier, would have saved P money for discovery and preparation.

ii. P would recover costs of litigation if win trial, but if lose, then P must pay out of own pocket.

iii. Answer to help parties confine issues to save time and money.

e. Penalty for insufficient or misleading denials

i. General denials controvert all allegations in a complaint, but this is no longer good practice in many jurisdictions.

ii. Denials have to meet the substance of averments; admit what is true and deny the balance.

Zielinski v Philadelphia Piers, Inc.

Fork-lift accident; sued wrong D; D offered general denial when in fact only one part of complaint should be denied; mislead P into thinking that it got right D

( P must be provided with defenses to prepare for; D estopped from denial.  

f. Affirmative Defenses must be plead by D; otherwise, waived under Rule 8(c) 

i. Difference between negation by affirmative proof and affirmative defense

1. Negation by affirmative proof: gathers evidence to contradict allegation; no new fact issues.

a. e.g., P must own land in order to recover; D denies this by showing that a 3rd party owns it.

2. Affirmative Defense: raise new facts that even if all allegations in complaint are true, D would still win; avoids effect of P’s complaint.

a. e.g., D could show that he had received permission to use land. 

ii. Allocation of duty to assert affirmative defense

Gomez v Toledo.

Good cop fired, filed complaint for violation of his due process; complaint dismissed for failure to state claim because P did not claim that D acted in bad faith; court reasoned that D could have claimed immunity.

( reversed, burden of pleading affirmative defense on D not P, P cannot know state of mind of D (who may not claim immunity).  

1. D is immune if he acted on a reasonable belief that his acts were lawful.

2. Should P claim this in his complaint, namely, that D acted in the absence of such a belief?

3. Or should D claim this in his answer as an affirmative defense?

4. SC ruled that burden of pleading falls with D, not P.

iii. Must be raised in time or else waived.

Ingraham v US 

Injured by Air Force docs; after award of damages, State moved for relief on Texas liability act, limiting amount of damage.

( too late, affirmative defense must be raised in timely manner or else waived.  

9. Counterclaims Rule 13

a. Pleading rules for complaint and answer apply to counterclaims.

i. subject to same rules on form and specificity 

ii. subject to motion to dismiss for failure to state a claim

b. Counterclaim versus affirmative defense

i. not easy to distinguish sometimes; may depend on circumstances

ii. both must be plead

iii. SOL could apply to counterclaim, but not to affirmative defense

iv. Filing of complaint tolls SOL, so if counterclaim is filed after SOL, it is OK as long as complaint was on time.

v. Normally, if ask for an affirmative award rather than a reduction in P’s claims, then it is a counterclaim.

10. Reply 7(a)

a. Common law: pleadings continued back and forth until issue of fact or law produced.

b. FRCP cut off pleadings with the reply: P’s reply to answer or counterclaim.

i. parties could then present any defenses or avoidances that would have been available under the eliminated pleadings

c. Reply to counterclaim required.

d. Reply to answer at discretion of court.  (Schultea’s way of getting around notice pleading).

11. Amended and Supplemental Pleadings: Rule 15

a. A pleading may be amended once as a matter of right (i.e., without leave of court) as follows:

i. Complaint: The complaint may be amended once at any time before the answer is served (motion does not count as answer).

ii. Answer: The answer may be amended once within 20 days after D has served it. (If the answer contains a counterclaim, the answer may be amended up until the time P has served her reply.) 

Nelson v Adams.

D’s name added to complaint, not given 10 days to respond to amended pleading as per Rule 15(a); violates due process.  

b. Amendment by leave of court

i. If the above requirements for amendment of right are not met, the pleading may be amended only by leave of court, or by consent of the other side. 

ii. But leave by the court to amend “shall be freely given when justice so requires.” Rule 15(a).  

iii. Normally, the court will deny leave to amend only if amendment would cause actual prejudice to the other party.

c. Relation back

i. An amendment will relate back to the date of the original pleading, if the claim or defenses asserted in the amended pleading “arose out of the conduct, transaction or occurrence set forth or attempted to be set forth in the original pleading.” Rule 15(c)(2)

ii. Relation back is useful for beating statutes of limitations

iii. Does not prejudice D so long as the amended pleading arises out of same transaction; D already put on notice.

iv. As long as same basic transaction involved, P can assert new legal theories of recovery and even new facts entitling him to relief.

Barcume v City of Flint.

12 female PO allege discrimination; files 2nd amended complaint after SOL

( relates back under 15(c) if arising from same conduct in original; if substantially different, then no, SOL bars.  

12. Sanctions: Policing the Pleadings

· 1983 amendments had major impact on litigation; lawyers must certify that they had made reasonable inquiry; monetary sanctions imposed

· However, created more rather than less litigation as parties pranced on other side’s mistakes.

· 1993 amendments gave judge more discretion for imposing sanctions, and safe harbor allowed questionable pleadings to be amended or withdrawn without penalty.

a. Rule 11(a): Signature. Pleadings must have signature of attorney, with signer’s address and phone number

i. Promote self-policing and deter groundless and frivolous claims.

1. BUT reasons to sue even when one cannot win; some of the most prominent cases were frivolous at first.

ii. Signing certifies papers submitted to court

b. Rule 11(b): Representations to Court. 

i. Papers submitted are “formed after an inquiry reasonable under the circumstances”
1. lawyer expected to investigate factual and legal assertions before making them in a filing.

2. But to what extent?  What is reasonable?  Ten phone calls? Twenty?

3. relying solely on client’s information may be risky (as in Business Guides).

ii. Merits:

1. No improper purpose, i.e., harass, cause delays, increase cost of litigation

a. any collateral objective other than relief in court?

b. some courts find this standard met when case not frivolous; others disagree.

2. Claims are warranted by law or by non-frivolous argument for modification of existing law

a. lawyer expected to determine whether there is legal basis for claims or defenses

b. Doesn’t need to identify claim based on extension of existing law, but doing so helps.

3. Allegations and other factual contentions have evidentiary support or likely to have it after reasonable investigation and discovery.

iii. How do the three factors play out?

1. Can improper purpose alone lead to sanctions?  

2. Courts rule differently: for one court, partial improper purpose alone will not rise to level of sanctions so long as case has some merit (non-frivolous) (c404).


c. Sanctions

i. Sanctions may be initiated by motion or by court’s initiative.

ii. If Rule 11(b) is violated, the court may impose an appropriate sanction on either the signing lawyer, the client, or both. The most common sanction is the award of attorneys’ fees to the other side. 

iii. Examples:

“Improper purpose”:

Saltany v Reagan/Bush

Libyan citizens sue US gov for bombing deaths; all claims dismissed, not supported by law.

( violated Rule 11, abuse judicial process even though no law supports claim; counsel fined

BUT dissent noted good faith argument for extension, modification of existing law; value in exposing abuses, educating courts.  
“An inquiry reasonable”  

Business Guides
Copyright infringement complaint, law clerk finds errors, P still did not inquire into it

( Rule 11 sanctions apply to client and counsel for no reasonable inquiry into truth of allegations, especially after clerk notified them.  

“An inquiry reasonable”

Kraemer v Grant County 
Woman in need; counsel fined for not making inquiry into conspiracy allegation involving local sheriff; 

( reversed, ct ruled that counsel did all he could; facts of conspiracy can’t be ascertained until discovery; don’t want to chill enthusiasm or creativity in pursuit of truth.

“Warranted by Existing Law”

Frantz v US Powerlifting

Powerlifters sue president and federation

DC judge 1) vacated sanctions for president and 2) denied sanctions for federations on grounds; 

( court ruled 1) wrong because P had no claim and judge relied on no reasonable principle for vacating; 2) sanctions appropriate; just because complaint had some plausible legal theory not enough, still requires counsel to conduct reasonable inquiry before filing [there is a recent case that bars P’s legal theory].

d. Safe harbor

· Sanctions may be initiated by motion or by the court.

i. Sanctions initiated by motion

1. A party against whom a Rule 11 motion is made has a 21-day “safe harbor” period in which she can withdraw or modify the challenged pleading and thereby avoid any sanction. 

2. or any other period that the court decides; so court has discretion to shorten or lengthen 21-days

3. Can “other period” mean no period?  waive safe harbor?  policy argument for safe harbor—purpose of 1993 amendments to reduce sanctions as a tool for punishment?

ii. Sanctions initiated by court sua sponte on court’s own initiative.

1. no time limit?

2. due process concerns

e. Limitations on Sanctions

i. limited to what is sufficient to deter others similarly situated

ii. could be non-monetary directive, penalty to court, payment to movant.

f. Policy/issues

i. What is improper purpose?  Publicity?  Court as forum for political protest? What is frivolous case?

ii. Hopeless claims = frivolous?

iii. What is reasonable inquiry?

iv. Would threat of sanctions stifle lawyerly creativity in extending the law?

Discovery

· Allow parties to go to trial with best evidence, cut down on surprise and delay of adversary’s tactics.

· Narrowing the issues: eliminate fictitious claims early.

· Promoting settlements—if parties know of strengths and weaknesses of case, then may settle earlier.
13. Policy tensions

a. Discovery can undermine the adversarial process:

i. discovery allows one side to use evidence (and work that went into it) found by other side

ii. evidence can sometimes reveal legal strategy, lines of proof, strengths and weaknesses of case

iii. How to walk the fine line between allowing facts and revealing legal strategy?

14. Roadmap: Discovery

	


Underlying facts
	Info properly requested?
	
	
	
	
	Discoverable facts

	
	
	Info relevant? 26(b)(1)
	
	
	
	

	
	
	A/C privileged?
	
	
	

	
	
	Work-product protected?

26(b)(3)
	
	

	
	
	Disclosure otherwise improper?

26(b)(2)
	

	
	
	

	
	(               Mandatory Disclosures 26(a)                     (

	


15. Materials to be disclosed: Rule 26(a)(1)

· Voluntary versus mandatory disclosures

a. Required Disclosures: Initial Disclosures, 26(a)(1)

· No discovery request needed.

· To be disclosed to other party at or within 14 days after meeting of counsel unless otherwise agreed on.

i. Identity of witnesses: 

1. name and addresses, phone number of 

2. each person 

3. who has discoverable information that 

4. disclosing party would use to support its claims or defenses.

ii. Relevant documents: 

1. copy or 

2. description of all documents in its possession 

3. that are relevant to disputed facts alleged with particularity 

4. that disclosing party may use to support claims or defenses.

iii. Damages: calculation of damages and documents upon which calculation based

iv. copy of insurance agreement

b. Required Disclosures: Expert Testimony, 26(a)(2)

i. Experts Witnesses

1. must identify expert witnesses, give his report (his opinion, data, qualification, previous testimony); must submit to deposition.

ii. Experts not to appear in trial

1. If informally consulted, then info not discoverable.
2. If physician, then info is automatically discoverable under R35.
3. If not discoverable, then info is discoverable only upon showing of “exceptional circumstance” under which it is impracticable for other party to obtain info through other means.
c. Required Disclosures: Pretrial, 26(a)(3)

· automatically disclose, at least 30 days before trial, all of the following: 

i. contact info of each witness who may be called

ii. name of witnesses whose testimony at trial will be by deposition
iii. ID of each document or other exhibit to be introduced at trial.

d. Sanctions under Rule 37c imposed if failure to disclose discoverable material; evidence barred from court.

e. Example: 

i. Chalick v Cooper Hospital 

ii. Medical malpractice suit; Ds never provided full info about key person responsible for injury

iii. ( R26a obligates D to provide info early so P could prepare, and avoid problem now of claiming D wasn’t notified early enough; sanction warranted under R37c1. 

16. Scope of Discovery

· If material not subject to initial and pretrial disclosures 26(a)(1) and (3), then it must be requested by other side.

a. Any matter not privileged and relevant. Rule 26b 

i. Relevance:

1. to claim or defense of any party.

ii. Admissibility in Court: 

1. If not admissible, then must be information that could reasonably lead to discovery of admissible evidence.

2. If can’t lead to discovery of admissible evidence, then info sought not discoverable.

iii. Privileged or not?

1. If privileged, then waived or not?

2. If not waived, then not discoverable. 

iv. Work-Product or not?

1. If yes, then substantial need or not?

2. If no substantial need, then not discoverable.

v. Example: 

vi. Blank v Sullivan & Cromwell 

vii. P, female associates, allege sexual discrimination in hiring; wants info on promotion practices of partners; relevant to subject matter?

viii. ( held for P.

ix. Rule 26b allows for not only relevant material, but information that could lead to discovery of admissible evidence; D’s labor hierarchy may reflect restrictive or exclusionary hiring practices.

b. Limitations to discovery: Rule 26(b)(2)

i. discovery sought is unreasonably cumulative or duplicative, or can be obtained through other means that is more convenient, less burdensome, and less expensive.

ii. party has had ample opportunity by discovery to obtain information sought

iii. burden and expense of discovery likely to outweigh its benefits

c. Privilege

i. Test: if material protected from disclosure at trial, then it is privileged against discovery.

ii. May resist discovery attempt only by the person who could assert the privilege at trial.

d. Attorney-client privilege in general

i. Applies only to communications in which legal advice is sought; no protection if client is seeking business advice.

ii. Only to communications seeking advice from legal professional acting in that capacity.

iii. Only on communications relating to legal advice

iv. Communications made in confidence.

v. Communications by lawyer to client protected just as client to lawyer.

vi. Corporate entities as well as individuals can be clients; some courts restrict to control group test, i.e., only those individuals who control corporation and could act on legal advice.


e. Attorney-client privilege: Upjohn (1981)

i. Privilege extends to corporate entities and beyond the “control group” to lower level employees:

Upjohn

Pharmaceutical company in-house counsel conducts questionnaire to internally investigate evidence that subsidiaries bribed foreign officials to secure government business.

IRS wants questionnaire, memo and notes of interviews conducted; tr. ct and Appeals upheld summons.

( Supreme Court overruled, notes and memo sought are communications between counsel and client (employees count), and therefore privileged.

1. Communication in memos is legal in nature: employees questioned so that counsel could be in position to give legal advice to company; higher management do not have info sought.

2. Employees aware that communications designed to obtain legal advice for corporation and that communications are confidential.

3. Protection of communications does not bar facts from being disclosed; opposing side not disadvantaged as a result.

4. In-house counsel’s notes and memoranda go well beyond his recording his questions for interviews—included his mental impressions (work-product).

5. Showing of necessity and hardship by P to obtain material not enough here to overcome protection of work product.


f. Trial Preparation Material 26(b)(3)

i. Materials prepared in anticipation of litigation or for trial by or for party’s attorney and agents (including party himself). 

1. Covers notes, memo, anything else that reflects mental impressions, conclusions, opinions or legal theories of attorney.

2. A remote possibility of use in future will not suffice.

3. Pre-existing facts/materials or evidence unearthed by attorney do not count as work product.

ii. “Absolute” immunity

1. “court shall protect against” “mental impressions, conclusions, opinions, legal theories”
2. almost impossible to overcome

3. if discoverable material contains notes/mental impressions of attorney, those notes should be deleted before submission.

iii. Qualified immunity

1. all other documents prepared for litigation purposes are discoverable only by showing of substantial need of materials and obtaining it through other means would cause undue hardship.

2. test for hardship

a. cost of obtaining desired material

b. finances of party seeking discovery

c. hostility of witness

3. Still some confusion over what is absolutely protected and what is not.

iv. Rationale of work-product rule

1. Maintain adversary process by allowing counsel to prepare his own case.

2. Attorney-client privileges deal with only communications, insufficient to protect material prepared by counsel in preparation for trial.

3. BUT inherent contradictions: if you want mutual knowledge of all essential facts, that would include everything that witnesses said at any interviews because memory is fleeting; asking witness to testify again would make a difference.

4. Moreover, mental impressions are revealed in everything that a lawyer does, witnesses, documents from client’s files, experts consulted, etc. but these are all discoverable.

g. Hickman v Taylor (1947)

Hickman

Tugboat sinks, survivor sues; owner retained F as counsel; opposing side wants F’s personal interview notes of witnesses.

( held, for F, work-product not discoverable.

i. In this case, P no justification for want of info other than to ensure not overlooking anything; witnesses still available for opposing side to interview.

ii. Facts should be available to the fullest extent to all parties is essential to litigation, but need to protect mental impressions, legal strategy, etc; too liberal discovery would be demoralizing for legal profession, lawyer would not write things down lest they end up in opponents’ hands.

Pretrial Disposition

· 95% of cases do not go to trial

· Resolved through

· Motions to dismiss

· Settlement

· Summary Judgment

17. Settlement 

· Settlements can’t be reviewed, even if the impetus for settling was an incorrect ruling.

· Judges like this because it 

· promotes judicial economy

· their decisions aren’t open to review—getting reversed is embarrassing.

a. Settlement: Rule 68

i. D has ten days before trial to make an offer of settlement

ii. Rule: If offer is rejected by P and later judgment in P’s favor is less than the rejected offer, the P is liable for costs incurred after the making of the offer.

iii. Must specify costs accrued, although Marek rules that lump sum will suffice.

iv. Marek: Absent Congressional expressions to the contrary, costs include attorney’s fees, but still open to debate about what exactly costs entail.

Marek v Chesny:

F: three PO kill son, P rejected settlement, final judgment turn out to be less; P wants attorney’s fees, including fees accrued after offer rejected 

( held for D

1) not itemizing offer for substantive claim and accrued costs not crucial, P can do the math; 

2) interpret attorney’s fee broadly to be included in Rule 68’s definition of “costs” 3) therefore P cannot recover attorney’s fees as per Rule 68.

v. Rationale

1. Potential defeat provide incentive to both parties to settle.

2. Settlement is good for conserving judicial resources.

3. Encourages private resolution of disputes.

vi. Tensions: 

1. Rule 68 could be a penalty to P for not wanting settlement, but value inherent in trial, in coming to resolution that is public.

2. Deter trial of worthy causes, e.g., civil rights litigation, versus savings in resources? 

3. Adversarial process loses to efficiency/economy.  BUT client may want settlement rather than trial, getting something for sure is better than not getting anything at all.

4. Litigator becomes negotiator.

5. In theory, neutral to P or D, but what if D is rich and powerful and willing to settle rather than reveal unsavory aspects of itself in trial?

6. Settlements are private contracts that fall under state law; if something goes wrong, can’t get back into federal court.  

7. No possibility of review, either of the settlement or judge’s rulings prior to settlement.

18. Summary Judgment 

· Purpose of jury is to decide on disputes of facts.

· SJ allow court to weed out uncontested issues of fact.

· Same standard as motion for directed verdict (judgment as a matter of law), but difference is timing: SJ is before trial, directed verdict is after trial.

a. Strategic reasons for moving for SJ

i. Force opponent to reveal legal theories: non-movant has to defend against motion.

ii. Educate the judge (since discovery is self-executing, the judge never sees the evidence before the case begins).

iii. Promotes settlement since you could scare the other side.

iv. You could win.  It is cheaper than a full trial.

v. It narrows the issues for trial (if partial SJ).

b. Rule: In order to grant SJ, there must be absolutely “no genuine issue of material fact.” Rule 56.

i. Example: even if P is the only witness to an accident and controverts all witness accounts by D, D’s motion for SJ still fails because there is a genuine issue of material fact.

c. The genuine issue spectrum

	0% evidence                                                                                                          100% Evidence



	Zero ( Scintilla ( Some
	Genuine Issue
	Conclusive Evidence



	No GI

Not enough evidence to raise issue.


	Sufficient evidence that reasonable jury could find for non-movant.


	No GI

Evidence so one-sided

	I should win SJ because you have no evidence to prove your case.  I can point to your lack of evidence.
	I lose because a reasonable jury could find for you.


	I should win SJ because my evidence is overwhelming.



	C
	
	A + B


i. Two ways of showing no GI

1. no reasonable jury could find for the other party 

a. I don't need a jury trial because the other side has the burden of proof on the question at trial and there is no genuine issue in the sense that the proof they have is insufficient for a jury to find for them.  

b. You have burden of proof and you have nothing.

2. No reasonable jury could fail to find for me 

a. I don't need a jury trial because even though I have the burden of proof on the issue at trial, my proof is so good that no reasonable jury could find that you should not win.

b. I have burden of proof, but my evidence is so overwhelming, you will definitely lose, i.e., no GI for jury to decide.

d. Roadmap to SJ: Burden of Production and Persuasion

	Scenario
	Movant’s Burden of Production
	Non-Movant’s Burden of Production

	1. Movant has burden of persuasion at trial (P)


	(A) produce evidence that no reasonable jury could find for non-movant (no GI). 


If (A) sufficient, burden shifts

If not sufficient ( motion denied


	(3) If showing in (A) sufficient, then non-movant must produce evidence that reasonable jury could find for it.

If (3) insufficient ( motion granted.

	2. Non-movant has burden of persuasion at trial (D)


	Several options


(B) movant must offer affirmative evidence negating an essential claim of non-movant.  Adickes standard.
[A and B same standard]

or

(C) movant “points out” non-movant’s insufficient evidence.  Celotex.

If (C) sufficient—non-conclusory references to evidence w/ or w/o affidavits—burden shifts (
If C insufficient (conclusory or bare assertion that proof wanting; fail to address the evidence) ( motion denied.


	(6) If (C) sufficient ( non-movant must either

1.  direct court to evidence ignored by movant

2.  rehabilitate evidence attacked

3.  request further discovery

If (6) sufficient, SJ denied; if not, then motioned granted.

	Evidence looked at in light most favorable to non-movant




e. Adickes versus Celotex on Scenario 2: Movant w/o burden of proof

i. If movant would have no burden of proof at trial, then still have to show opponent’s lack of proof.

1. Adickes rule: movant must show some affirmative evidence negating an essential claim of the non-movant.  

a. Option B (same as Option A): no GI because of affirmative evidence.

2. Celotex rule: movant pointing to insufficiency of evidence is sufficient; no need for affirmative evidence.  

a. Opened possibility of Option C: no GI because of lack of evidence.

b. Problem with just pointing out non-movant’s wanting evidence: D forces P to show there is genuine issue when evidence may be uniquely in hands of D.

c. BUT, if D unwilling to produce evidence to dispel doubt, then why not deny SJ and go to trial?

3. Celotox modification of Adickes
a. under Adickes, even if you did not have the burden of proof at trial, you still had to come forward with evidence showing no reasonable jury could fail to find for you.

b. Celotex says that’s too high a burden of production for SJ when you don't have the burden of proof at trial—could just point out.

c. D in a Celotex scenario still have option of producing evidence to refute P’s claims if he so chooses, but generally, they don’t.

f. In light most favorable to non-movant

i. Looks at evidence in light most favorable to non-movant.  That is, if conflicting evidence on issue presented by both sides, then assume as true evidence favoring non-movant.
ii. Generally, evidence may be more accessible to D (e.g., motives, behind-the-scene negotiations).  If discovery did not reveal anything, then P may not be able to survive SJ.

iii. To prevent SJ from becoming a tool to foreclose jury trial, evidence is seen in light most favorable to non-movant (generally P).

iv. After movant met burden of production and non-movant had opportunity to respond, judge decides on whether there is genuine issue of fact to be tried.

g. The Adickes Standard (1970): Affirmative Evidence Needed

( P, white teacher, refused service by D, owner of restaurant; sequence of events created a possibility of conspiracy 

i. SC reversed SJ granted against P.

ii. Moving party has burden of showing no genuine issue of fact; if can’t show this, then must be denied.

iii. View evidence in light most favorable to non-moving party: D did not show that there was no PO in the restaurant (and hence, no possibility of conspiracy).

iv. If movant does not support motion with evidence that there is an absence of a genuine issue, then SJ must be denied even if non-movant shows no opposing evidence.

h. The Celotex Standard (1986): A more liberal standard for SJ—pointing out is good enough.

( wrongful death action based on alleged exposure to company’s asbestos

i. Rule 56 does not require movant to set forth affirmative evidence of no genuine issue nor is there a need to produce positive evidence to negate opponent’s claim, could point to lack of evidence on non-movant’s part, but must be more than conclusory showing.

ii. ( SC upheld SJ as a matter of law because P failed to uncover evidence of essential element in her case, with respect to which she had burden of proof.

iii. 56 (a) and (b): may move for SJ with or w/o supporting affidavits

iv. Dissent: agree with majority’s analysis, but still burden of proving non-existence of genuine issue is on movant

1. if the moving party bears burden of persuasion—then party must support motion for SJ with evidence

2. if burden of persuasion on nonmoving party—then moving party may satisfy burden of production under Rule 56 in two ways

a. submits evidence that negates nonmoving party’s claim

b. demonstrate that moving party’s evidence is insufficient to establish essential element of claim

i. Matsushita v. Zenith (1986): No unreasonable inferences

P, American corporations, sue D, 21 Japanese makers of TV for conspiracy to fix prices in Japan and US

P found facts of practice in Japan market, but no direct evidence of predatory pricing in US market

3rd Cir. denied D’s SJ.

( SC reverses

a. P has burden of persuasion at trial, so must come forward with facts that would show a genuine issue of fact.

b. Supra-competitive pricing in Japan does not by itself give P cognizable claim against D for antitrust damages.

c. P is not entitled to unreasonable inferences.

d. If P’s claims implausible, then P must provide more evidence.  Under Sherman act, must show evidence that alleged conspirator did not act independently.

e. Record shows that two decades of alleged conspiracy has not succeeded—so D had no motive to do this.

j. Policy Tensions

i. Due process concerns: 

1. Don’t want to close door to jury trial versus need for speedy, inexpensive trial.

2. SJ may violate 7th Amendment right to jury trial.

3. Specter of many paper trials on the merits.

ii. Judicial economy: Celotex: advent of notice pleading has allowed a lot more cases into the system; more liberal SJ would eliminate some cases.

iii. Judge and Weighing Evidence: judge performing job reserved for jury?  

iv. Concern for P: P may not have enough resources to gather enough evidence in discovery to pass SJ from D.

Trial

19. Stages of Trial

a. Opening arguments

i. P’s lawyer tells decisionmaker what case is about, what arguments she will make, and how intend to prove

ii. D may or may not make argument now

b. Presentation of Evidence

i. P brings witnesses to stand, ask them questions

ii. D cross-examination

iii. P may redirect examination, D may respond, and so on

iv. D may move for directed verdict (SJ as matter of law)

c. Motions Testing the Sufficiency of the Evidence

i. either P or D may move for SJ as matter of law

d. Closing Arguments and Jury Instructions

i. each side proposes jury instruction, which the judge considers in final instructions

ii. closing arguments review evidence introduced and show how it supports their party’s theory

e. Jury Deliberations and Verdicts 

i. three types of verdicts

ii. general: decide who wins and damages

iii. general with interrogatories: same as general, with additional answers to specific questions

iv. special: answer factual questions only; judge then applies law

f. Post-Verdict Motions

i. losing party may move for judgment notwithstanding the verdict (jnov), or renewed motion for judgment as a matter of law

ii. or move for new trial: based on trial defects, e.g., improper evidence, jury misconduct, improper jury instructions, etc.

iii. in a bench trial, losing party typically appeals.

20. Right to Jury

a. 7th Amendment Guarantee

i. “in suits at common law...the right of trial by jury shall be preserved....”

ii. “Preserves” = freezes but not extend types of triable cases to that in English common law in 1791, when 7th Amend. was adopted.

iii. Historical fear of judges appointed by England; presumption that being judged by peers is fairer.

iv. 7th Amendment not applicable to state trials, only federal ones, but states have their only guarantees.

v. Apply to all federal civil jury trials, and is incorporated in R38.

1. Not self-executing: party wishing jury trial on a particular issue must file a demand for that jury trial to the other parties within 10 days after the service of the last pleading directed to that issue. Rule 38(b).

2. No equitable claim: There is no jury trial right as to equitable claims (e.g., a claim for injunction)

	Common Law
	Equity Courts

	Proceeded by way of writs – must proceed under writ specified.  If choose wrong one, case could be dismissed.  If denied relief, could appeal to chancellor
	Developed to repair deficiencies of CL courts

Used when legal remedy under CL inadequate (Ex. Injunctive relief)



	Right to jury trial
	No right to jury trial 

(could be used for advisory purpose, but not decisive)



	Oral testimony – parties not eligible to testify
	Written testimony – parties could be asked to answer



	Could give penalty
	Could not give penalty




b. Advantages of a judge trial

i. Judge knows the law

ii. A single decisionmaker can more easily seek clarification from the lawyers

iii. No possibility of a hung jury

iv. Judge has experience sifting through evidence

v. Judge is less likely to tune out the proceedings. Judges are active participants.

vi. Judge is more likely to be consistent

vii. His decision can more easily be reviewed by an appellate court

1. The counterpoint to this is that this fact encourages more appeals which creates uncertainty in the judicial process.

viii. He protects from the tyranny of the majority

1. Judge is insulated from popular prejudices

c. Advantages of a jury trial

i. Jurors haven’t heard similar cases so they come with more open minds

ii. Jurors get to collaborate in decision-making

iii. They only hear admissible evidence.

1. The judge hears inadmissible evidence and then has to force himself to ignore it

iv. Jurors don’t directly deal with lawyers, so any hostility they have for the lawyers won’t color the deliberations

v. Jurors come from cross-section so their biases can negate and balance out

vi. Jury more likely has members of same class, race and ethnicity of litigants

vii. Jurors are more in touch with community standards.  

d. Jury Size

i. 6, 8, 10 juries are common

ii. arguments that 6 and 12 men juries do not operate in the same way

1. more persons, more reliable and consistent verdicts due to more vigorous debate, increased ability of minority views to be heard, remember evidence

2. 12 is better than 6

iii. Unanimity requirement

1. SC ruled not a constitutional requirement

2. 9-3 sufficient for state criminal trials

e. Determining Right to Jury Trial: Historical Test

i. Freezes right to 1791 or accommodate extensions?  limits of elasticity?

ii. many causes of action that did not exist in 1791; but unwillingness to articulate new rule.

iii. Legislature enforce new remedies through administrative agency determinations; enforced through court civil penalty proceedings by a judge.

iv. If legislature doesn’t say how a new remedy is to be tried, then find closest historical analogy to determine whether there is right to jury trial.
v. For Single Issue cases

1. Step One: Was the claim involved legal or equitable (as those terms were understood) in 1791?

a. sometimes this step could be indecisive, as analogies could be made to both legal and equitable cases in 1791.
2. Step Two: What is remedy requested (legal v. equitable)?
a. Monetary damages (legal)

b. Injunctions (equitable)

c. Declaratory judgment (either, depending on underlying issues of case)

d. Bankruptcy (equitable)
e. some damages are specifically characterized by Congress as equitable
3. Courts generally liberal in construing 7th Amendment, finding jury right in new statutes, as in Curtis.

Curtis: 

P files civil rights claim, seeking injunctive relief and actual and punitive damages from D for not renting due to her race; jury trial required or no, if party demands it?
( held, for jury trial

civil rights damage suit was an action to enforce “legal rights” within the meaning of the Seventh Amendment

statute created legal rights and remedies, enforceable in an action for damages in the ordinary courts of law

Moreover, the relief sought, actual and punitive damages, was the traditional form of relief offered in the courts of law.

vi. Suits with both legal and equitable claims: 

1. What if P makes legal (money damages) and equitable (injunction) claims?

2. Rule: If a case presents both legal and equitable claims, and one party wants a jury trial on the legal claims, the court must normally try the legal claims first. Beacon Theatres v. Westover
3. DC wanted to try complaint first (equitable) and then counterclaim (legal); but SC reversed.  Essentially, P’s equitable claim gets transformed into a legal claim based on D’s counterclaim.

4. If the court allowed the equitable claims to be tried first, without a jury, this might effectively dispose of some of the legal issues as well, thus thwarting the party’s right of jury trial on the legal claims.  Some legal and equitable issues entwined, so judgment on equity may affect legal claims.

5. Clean-up doctrine: old rule, consider whether suit is primarily legal or equitable—that determined jury rights.

6. Beacon
 destroyed this rule: legal issues must be tried first.

7. To allow equitable issue to be heard first, then must meet injunctive standards of irreparable harm and inadequacy of legal/monetary remedies  [not applicable in Beacon case, where is irreparable harm in losing some customers?]

8. But court reserves discretion in determining equitable or legal heard first; but since right to jury is constitutional right, discretion used narrowly.

f. The Jury’s Competence: A Complexity Exception?

i. Markman: sometimes historical test doesn’t help much—no clear result of whether or not issue need judge or jury.

ii. Functional analysis: 

1. Complex matter best decided by judge trained in interpretation and specialized terms rather than jury

2. Deciding which side has more credible witness—a job for jury—is not crucial in this case

3. Interest in uniformity for patent cases

iii. Circuit courts disagree on complexity exception to jury trial right

1. Pro: getting to right answer; jury may be too confused

a. 3rd Cir.: upheld one such case, noting that the purpose of due process in fact-finding was to “minimize the risk of erroneous decisions”; if jury doesn’t understand evidence and rules, then risk of error high.

2. Con: Accuracy is only one value of jury trial; respect for process more important than outcome.

a. 9th and Federal Cir: rejected complexity exception

i. can’t remove technical matter from jury when presented by competent lawyers and instructed by competent judges

ii. fear of erroneous decisions confused due process for result

iv. Effects of Markman
1. Ironically, short-term impact has been to reduce settlements while increasing costs.

2. engendered confusion and uncertainty, thus diminishing the incentive for settlement.

g. Policy Tensions

i. Justifying bad juries: sleeping jury (incompetent) vs. judge (competent); value in even bad juries?  sense of fairness invested in having trial by peers?

ii. Lawlessness at the center of judicial process—not held accountable for decisions.

iii. Judicial efficiency versus due process: judge, better, more consistent versus due process of right to jury trial.
iv. Historical test problematic: based on 18th century notions of natural law, that jurors can find the facts and understand law

v. Respect for jury slipping away (as in complexity exception)?

Preclusion

Values of Preclusion

· Finality/Repose

· Judicial economy

· Consistency
· Certainty

Doctrines of Former Adjudication

	Preclusion across cases


Within one case
	Stare Decisis

· like cases should be decided alike by courts in a single jurisdiction



	
	Comity

· Court acquiring first jurisdiction should proceed without interruption at least on issues involved in the first suit



	
	Issue Preclusion

Party in suit #1 can be bound in a subsequent case by any issue of law or fact decided against that party in suit #1 if

· same issue

· actually litigated in suit #1

· party had full and fair opportunity to litigate that issue in suit #1

· issue was essential to judgment in suit #1

· Suit #1 ended with a valid final judgment on merits



	
	Claim Preclusion

Party to suit #1 cannot re-litigate any claim raised—or any claim that could have been raised—in suit #1 if 

· the later filed cause of action 

· involves the same parties (or those in privity)

· and arises from the same transaction/occurrence in suit #1



	
	Law of Case

Issues decided earlier in case not to be re-determined, unless 

· clearly erroneous

· and would produce manifest injustice


Claim versus Issue Preclusion

	Issue Preclusion
	Claim Preclusion

	Bars re-litigation of issues


	Bars re-litigation of entire causes of action; bars lawsuits



	Requires actual litigation of issue in suit #1
	Does not matter if new theories were brought in suit #1



	Can be asserted by parties and non-parties to suit #1


	Both party asserting and party to be bound must have been in suit #1



	Sensitive to intervening legal change 


	Indifferent to error in suit #1 or changes in applicable law





21. Claim Preclusion; Res Judicata

· Basic proposition: A party or those in privity should not be allowed to re-litigate a matter that it already had opportunity to litigate.

· Relation to pleading and discovery: Expanding scope of initial opportunity to litigate ( more cases in system ( expanding scope of res judicata to foreclose subsequent opportunity ( decrease cases in system.

· Trend is to impose requirements for litigants to raise as many issues and facts as they can in the first litigation forum.

· Effect is that many lawyers are raising as many issues as possible lest they be barred from raising it later.

a. Claim Preclusion in General

i. Can’t split a cause of action into two separate claims 

1. Example: 

P(D, for breach of contract, with $100,000 in losses, but only seeks $25,000.

P loses (or wins)

P(D, same breach, seeks rest of money, $75,000. 

Suit #2 denied, one suit per claim.

ii. This doctrine not only precludes re-litigation of what you did raise but also what you could have raised. 

1. Example: 

P( D, for breach of employment contract 

P loses

P( D, same facts, recovery on quantum meruit 

Can’t bring suit #2 because two suits related to a single transaction or series of transactions, and that the first judgment against P therefore barred him from bringing the second suit.

iii. Could have harsh result: lawyer who missed some items would not be able to litigate them later.

iv. Merger
1. If P wins in the first suit, claim preclusion acts as a merger, such that all causes are merged in the judgment and cannot be split.

Fetter v Beale

Suit #1: P(D, action for battery

P wins
Suit #2: P(D, same T/O, but different theory on loss of skull.

( held for D on second action; cannot seek extension of damages that arose of same transaction. 

[but what if P did not know when he brought first suit?  fair to bar second suit?]

v. Bar
1. If P loses in the first suit, then the judgment acts as a bar to bringing a second action on the same claim.

b. Elements of Claim Preclusion

· Valid Final Judgment on the merits in Forum 1

· notice, subject matter jurisdiction, personal jurisdiction

· Identity of parties (or those in privity to)

· Identity of claims arising from same T/O

i. Valid Final Judgment

1. must be irrevocably determined for purposes of first action

2. pretrial hearings don’t count

3. if judgment is on appeal, then it is final unless overturned.

Federated v. Moitie

7 parallel civil suits; dismissed for lack of such claim to injury; 5 appealed while 2 re-filed in state court

( 2 barred from re-litigating; strong policy against re-litigation; no exception to RJ.

intervening decision makes it possible for them to claim injury; but 2 who filed in state court barred from benefits of new decision; by failing to appeal, it had accepted earlier court decision as final judgment on merits.

[is this fair?  RJ more important than fundamental fairness?  here, law changed in the midst, 2 versus the 5 were in same situation.]

ii. On the Merits

1. On the merits: when court ruled P has or has not established his claim.

a. summary judgment

b. judgment on the pleadings

c. directed verdict 

d. general verdict

e. Motion to dismiss 12(b)(6) (unless court noted otherwise)

f. Involuntary dismissal (generally treated as judgment on merits)

2. Not on the merits

a. dismissal for lack of jurisdiction, venue, nonjoinder or misjoinder of parties

b. voluntary dismissal without prejudice

c. when statute or court says it is not a bar to future litigation

iii. Scope of Claim

· Rationale: if two trials overlap in issues or evidence ( wasteful to society.

· But difficult to determine what constitutes a claim

· Broader the definition of “claim” or “cause of action,” broader the scope of claim preclusion.

1. Test: any reason why party should not be compelled to join all the claims that it may join?

2. Transactional relatedness test 
a. “all or any part of the transaction, or series of connected transactions, out of which the action arose.”

b. give weight to time, space, origin, motivation

c. whether they form a convenient trial unit, 

d. conform to parties’ expectations or 

e. business understanding or usage

McConnell v. Travelers Indemnity Co.

LA law stipulates that certain tort damages are community property and only the husband can make the claim.

Suit #1: Sued for wife’s medical expenses 

Suit #2: Filed another suit for own expenses.

Moved to dismiss his own claim for wife’s expenses with prejudice (oops!  didn’t mean to sue for wife’s damages) [his suit should include wife’s]

D moved to dismiss on SJ

( dismissal with prejudice is final judgment of his entire claim.

iv. Same Parties

1. Joinder of claims and parties have lead to expansion of preclusive effects of judgment

Consumer Union 

Manufacturers ( Commission

M wins, info withheld

Consumer Union ( Commission

Barred? 

Does judgment in favor of info-suppliers in a reverse-FOIA suit bar requesters not parties thereto from litigating their contention that FOIA mandates disclosure?

Commission could be led to two different conclusions.

( no, Consumer Union not originally a party to suit 1; so preclusion doesn’t apply to them; M should used joinder to name CU as D, intervention, etc.  

[SC: reversed: on grounds that info properly withheld by federal injunction]

c. Compulsory Counterclaim

i. Compulsory counterclaim statute or rule

1. requires that a D set up any counterclaim she has against P arising out of the same transaction as the P’s claim. R13(a).

2. If counterclaim and claim are factually unrelated, then no problem, can be asserted later.

3. Counterclaim not compulsory unless there is pleading by D (so if complaint dismissed by motion to dismiss, no need/opportunity to assert counterclaim).

4. If fail to do so, then barred from thereafter asserting the counterclaim, either as defense or as affirmative action in an independent action, regardless of the outcome of suit #1.

ii. If no compulsory requirement, then 

1. D could assert counterclaim as defense

2. and later as basis for independent action for relief against P.

iii. Logical inconsistency exception

1. RJ generally gives way and allows counterclaim, BUT

2. If no compulsory counterclaim rule, action may be barred based on unasserted counterclaim if it completely contradicts or undermines the result of the first action.

3. This is so even if first suit ended in motion to dismiss (and D did not get a chance to assert counterclaim).

Martino v McDonald  

Suit #1: P and D entered into lease agreement, P breached, court passed consent judgment for D, directing sale of franchise.

Suit #2: years later, P files suit alleging D’s contract in earlier action a violation of antitrust act.

Suit 2 not precluded because of R13, which requires pleading; no compulsory counterclaim rule applicable, but suit now a direct challenge to integrity of earlier decision on same matter 

( held, suit 2 is precluded, prosecution would nullify rights established by the prior action (i.e., sale of franchise).

d. Policy Rationale

i. judicial efficiency—resolving all claims in a single lawsuit avoids waste of judicial resources

ii. Rights of defendants—avoiding oppression of Ds, do not have to answer claim more than once

iii. consistency


22. Issue Preclusion; Collateral Estoppel

· Prevents party who had full and fair opportunity to litigate issue of fact or law from re-litigating.

· Claim in suit 2 does not have to be the same as suit 1 in order for issue preclusion to operate.

· Narrower than claim preclusion ( only issue raised (not could have been raised) precluded.

· Broader ( precluded issues in new situations, and with different parties.

· Hydraulic effect on pleading: the boarder the definition of issue preclusion, the more stress on pleading stage—don’t want to miss anything.

1. Elements of Issue Preclusion [c1146]

a. issue of fact or law

b. actually litigated

i. evidence presented to, and a decision by, a trier of fact.

ii. default judgments don’t count

iii. split authority on consent judgment

iv. if matter is on appeal, then court may hesitate to apply CE (unlike RJ where intervening legal change doesn’t matter).

c. afforded full and fair opportunity to be litigated

d. received a final and valid judgment

e. issue to be precluded was essential to that judgment 

i. Test: essential if judgment could not have been reached without determining issue

2. Defensive and Offensive Collateral Estoppel

	Non-mutual Defensive CE
	Non-mutual Offensive CE

	Suit #1: P v. D1 for patent violation

D1 wins, patent invalid

Suit #2: P v. D2 on same issue

D2(

	Suit #1: P1 v. D, alleging D knew of defective product

P1 wins

Suit #2: P2 v. D same issue

P2(


	Defensive CE ( 

D2 in suit #2 uses judgment in suit #1 against P to bar re-litigation of issue in suit #2.


	Offensive CE ( 

P2 in suit #2 uses judgment in suit #1 against D to bar re-litigation of issue in suit #2.



	( Promotes judicial economy: P should have included all Ds or else precluded later on same issues


	( Promotes “wait and see”: Ps will wait to see results of suit #1 before litigating.

Tend to increase rather than decrease litigation.

Could be unfair to D: if first suit has small damages, may not defend vigorously particularly if future suits are not foreseeable.



	
	some courts do not allow offensive CE, apply Parklane test.




3. Same issue of fact or law

a. Rule Exception: Intervening change in law exception to issue preclusion effect

Internal Revenue v Sunnen 

Suit #1: Appeals held 1929-1931 income all based on 1928 K ( not taxable

Suit #2: Tax Court held 1937-1941 income ( taxable, with exception of 1937, which is based on 1928 K; applied preclusion (issue already decided by Appeals).

( Same issue?: No, preclusion doesn’t apply, because what is determined in one tax year not same as other contracts, even if otherwise identical.

Law change: intervening change in law made earlier judgment an error; so will not apply issue preclusion to issue now.

b. Rule: State judgment precludes federal suits, even in civil rights cases where federal courts are better suited to protect these rights.

Allen v Curry

Suit #1: D charged that PO unconstitutionally searched his home; D tried to suppress evidence in state criminal trial; failed and convicted  

Suit #2: brought federal suit under sec 1981 against PO for violation of 4th amendment guarantee against search and seizure.

( held, issue preclusion applies, can’t re-litigate an issue that was decided in state court, i.e., that search was constitutional.

Although sec 1983 said nothing about preclusive effect of state judgment, nothing was said about repeal either.

4. Mutuality of Estoppel

a. General Rule: No party can benefit from a prior judgment in which she was not also at risk.

b. Thus, a party who had litigated and lost an issue can re-litigate issue with new parties.

c. Exception: Doctrine not strictly applied anymore, beginning in 1971 with Blonder-Tongue, when court ruled that earlier determination in a suit could be used by party in his favor even though he was not a party to that suit.  

d. This raises due process problems( person’s legal rights cannot be concluded w/o an opportunity to litigate them.

e. Must weigh fairness to all parties; issue can be precluded even if party was never a party in suit #1.

Parklane Hosiery v Shore (1979) 

Suit #1: P sued D, alleging false statement issued by D.

Suit #2: after suit started, SEC brought suit containing same allegations, and SEC won 

P seeks to use verdict against D from SEC case to collaterally estop D from litigating same issue.

(held for P, issue precluded even though non-mutual (P not in SEC suit) and offensive (use by P).

P could not have joined SEC action, and D knew future lawsuits would follow, so it litigated in earnest.

Dissent and problem: D asserted it was deprived of right to jury trial when collateral estoppel used (no jury trial was permissible in SEC action); 

not fair to D because jury could have come up with different verdict; jury needed to deal with other issues in the suit anyway, so not like a major saving of court time and resources.

f. Parklane Rule on Non-Mutual Offensive CE

Must consider several factors before allowing offensive CE:

i. Whether D had incentive to fully litigate in first suit (e.g., size of claim)

1. If no incentive, then may not have fully litigated issue.

ii. Foreseeability of future suits 

1. apply CE if foreseeable (means D litigated in earnest)

iii. Whether P could have joined suit in the first place—if P could have joined, then he should have.

iv. Differences in applicable law—unfair to D now if P uses an issue that was decided under a different law applicable now.

v. Competence and experience of counsel in first action

vi. If numerous potential Ps waiting in the wings, courts less likely to permit offensive estoppel

vii. Whether there were more procedural opportunities in the second suit; e.g., more extensive discovery allowed or right to jury trial may lead to different results.

viii. Tensions: Public interest in allowing re-litigation?  Parklane too flexible? cuts against doctrine of repose?

g. Privity

i. Applies to res judicata and collateral estoppel.

ii. Rule: A non-party who was privy to suit #1 may not litigate issues decided there, even though non-party never had a day in court. 

iii. What relationship would justify this consequence?

Montana v. US

Suit #1: K ( MT on unconstitutional tax

K loses

Suit #2: US ( MT on same issue

US wins in federal court

( reversed judgment for US; preclusion doctrine also applies to non-parties who were directly involved in litigation (privy); here, US funded and directed K’s lawsuit. 

same exact issue in K’s and US’s cases plus no intervening change in law.

iv. Due process concerns?  US never had day in court? No opportunity to be heard, but precluded from action.

5. Stare Decisis versus CE

a. even if judgment does not qualify for issue-preclusive effect, stare decisis will apply ( if issues are similar, then like case will be decided alike.
6. Preclusion and Criminal Action 

a. Standard of proof different

b. Issues resolved in civil action cannot be used against party in criminal action.

c. Issues resolved in criminal action can be used against party in civil action.

d. Acquittal in a criminal trial will not insulate D from civil suit based on the same facts.  Lower standard used in civil case, so not guilty in criminal could be guilty in civil.

7. Preclusion Examples

	Scenario
	Preclusion Outcome



	P( D1

D1 wins on issue X

P(D2

D2 moves to preclude on issue X


	Defensive, non-mutual CE

Granted.

	P(D1

P wins on issue X

P( D2

P moves to preclude issue X


	Offensive, non-mutual CE

Denied for due process concerns, D2 not party to suit 1, unfair to use result favoring P against D2 in suit 2.



	P1(D

P1 wins on knowledge of defect

P2(D

same claim, P2 moves to preclude on knowledge


	Offensive, non-mutual CE

Depends, will have to apply Parklane test.

Could P2 have joined, did D litigate fully?

	A(B

A wins, B defends underage at time of signing

A(B

same claim, different contract year, B uses same defense


	Offensive CE only

No RJ because of different T/O

Same issue re-litigated; if shown once that B was not underage, then that is final



	A(B, car accident

B wins on general verdict, A can’t recover because of contributory negligence 

B(A, for injuries from accident

B moves to preclude issue of negligence


	RJ: if compulsory counterclaim jurisdiction, then B cannot bring suit at all (assuming pleading).

If no, then B can bring offensive CE, but this depends on what jury found concerning B’s negligence (if only decided on issue of A’s, then no CE because B’s not actually litigated)



	A(B, car accident, 

jurisdiction with no compulsory counterclaim and follows rule of contributory negligence

A wins

B(A

A precludes issue of negligence 


	No RJ because no compulsory counterclaim (and B never filed a claim)

Defensive CE by A, first suit already settled issue of A’s negligence (none).

B cannot recover on negligence theory.



	A(B for negligence

B wins, finds both parties negligent, A cannot recover because of contributory negligence.

B(A

A seeks preclusion on negligence


	No, CE cannot be granted.

B’s negligence was not essential to first finding, since it was A’s that kept him from recovery.

	A(B

A wins injunction on issue X

A+C(B


	RJ applies if same T/O

If not same T/O, then A and C can try to invoke offensive non-mutual CE to bar issue X


Joinder


1. Joinder of Claims 

a. Joinder of claims generally: 
i. Once a party has made a claim against some other party, he may then make any other claim he wishes against that party.  Rule 18(a).

1. Example: P sues D, claiming that D intentionally assaulted and battered him. P may join to this claim a claim that D owes P money on a contract entirely unrelated to the tort.

ii. Never required: 
1. Joinder of claims is never required by Rule 18(a), but is left at the claimant’s option. (However, the rules on former adjudication, especially the rule against splitting a cause of action, may cause a claimant to lose the ability to bring the unasserted claim in a later suit.) 

2. Joinder of Parties

a. Permissive joinder: Joinder under Rule 20, done at the discretion of the plaintiffs, is called permissive joinder.

i. FRCP 20 allows two types of permissive joinder of parties: 

1. the right of multiple plaintiffs to join together;

2. a plaintiff’s right to make several parties co-defendants to her claim.

ii. Joinder of plaintiffs: Multiple plaintiffs may voluntarily join together in an action if they satisfy two tests:

1. Single transaction or occurrence: Their claims for relief must arise from a single "transaction, occurrence, or series of transactions or occurrences," and 

a. Example: Mosley: Ps work in different plants, sued GM, tr. court break them up because of different T/O, but appeals reversed, saying it is the same. (Ps complain it was too expensive for them to bring it up).

2. Common questions: There must be a question of law or fact common to all plaintiffs which will arise in the action.

iii. Joinder of defendants: If one or more plaintiffs have a claim against multiple defendants, these defendants may be joined based on the same two tests as plaintiff-joinder.

iv. At plaintiff’s option: Joinder of multiple defendants is at the option of the plaintiff or plaintiffs.

Due Process
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Natural law vs. Positivism          �       Procedure vs. Substance








� The split was resolved by the Private Securities Litigation Reform Act (1995?).  It adopted the stronger heightened pleading standard, requiring functionally that all elements of securities fraud be plead with particularity.


� If you can invoke issue preclusion as to every issue in suit #2, then it will functionally preclude an entire suit, but that would be rare.  Damages will almost always vary even if the underlying conduct is the same or if CE is available as to one or two elements in the case.








PAGE  
2

