Capital Punishment & the Constitution
Spring 2004


PART I: INTRODUCTION
I. Chapter 1: Introduction

a. Death Penalty Basics

i. Law is mostly defined by USSC b/c mostly based on 8th amendment

ii. Statistics

1. 10/03:  3,504 ppl on death row (49 women)

2. CA – 632 ppl on death row

a. Death row slightly exceeds # of ppl on death row nationwide at the time of Furman
3. Nationwide

a. 69 executions in 2003 (down from 90+ in 1998)

b. 6 executions as of 1/26/04

c. Most executions in South

iii. History of Supreme Court jurisprudence

1. 1968-1976: DP was being challenged; Court expressed serious doubts about it

2. 1976-82: Court tried to regulate DP

3. 1983: Court started withdrawing

4. 1986: Court signaled intention & then actually withdrew

5. 2002: Court reversed 2 of its major DP decisions with Ring (juries must decided factual questions that relate to imposition of DP) and Atkins (can’t execute mentally retarded)

iv. Recent developments

1. USSC granted cert on 1/26/04 to decide whether juvenile DP is legal

a. MO SC held 4-3 that juvenile DP is unconstitutional under federal constitution

2. Zimmerman
a. 4 justices wanted to hear case, but couldn’t get a 4th to join the stay of execution, so Zimmerman was executed before USSC could hear the case

3. AR: Charless Singleton forcibly medicated to make him competent to stand trial; now on death row

v. People v. Manuel Babbitt
1. Sentenced to death for 2 crimes

a. Leah Schendel

i. 78 year old woman found dead in her apt

ii. Nude from waist down, tea kettle on top of pubic area, leather strap tied to left ankle, & electrical cord across lower part of legs

iii. Pillow by head heavily soaked w/ blood

iv. Died from heart attack brought on by severe beating & possible suffocation

v. Possibly raped

b. Mavis W.

i. Δ grabbed her as she exited her car, dragged her behind bushes & beat her until unconscious

ii. When she regained consciousness, she was lying on her back & Δ was trying to pull off her pants; she then lost consciousness again

iii. Later found unconscious, bloody, nude from the waist down.

2. Jurors given discretion to sentence to death or LWOP, allowed to consider aggravating & mitigating factors

a. Discretion limited by mere conjecture, prejudice, public opinion

i. Important factors to consider

ii. Δ’s mental health problems/brain damage

iii. Ability to flourish in Marines (goes to rehabilitation)

iv. Low intelligence

v. Criminal acts & history

1. Multiple offenses (prior record)

2. Multiple attacks on ♀

vi. Fluky murder case b/c she died of heart attack, not his wounds 

vii. Intent to kill (questionable)

viii. Society failed him

ix. Alcohol problems

x. Police promised brother when brother turned him in that he wouldn’t be execute

xi. Military awards

xii. Nature of crimes

xiii. Victim / Victim’s Family

xiv. Δ has children

xv. Racism

xvi. Abused child

b. Policy Arguments

i. Morality

1. Religious arguments

a. Pro DP

i. Old Testament prescribes DP for crimes & endorses “an eye for an eye”

b. Anti-DP

i. New Testament = inconsistent w/ DP & explicitly rejects idea of “an eye for an eye”

ii. Most religious groups are anti-DP

2. Philosophical Arguments

a. Retribution

i. Pro-DP

1. Give murderers their “just deserts”

2. Kant: only justification for punishment & measure of punishment is the principle of equality

3. Principle of retaliation

4. Mill: imposing DP is moral b/c demonstrates state’s regard for the value of life

ii. Anti-DP

1. Retribution = illegitimate basis for punishment

2. Death is not necessarily a proportionate punishment, not even for murder

3. Can’t justify it by “eye for an eye”-type language, b/c state doesn’t rape the rapists, rob the robbers, or beat the batterers

a. Camus: DP imposes greater harm than the murder b/c an execution is not simply death, but the worst kind of premeditated murder

4. Length of time btwn crime & execution makes retribution moot b/c prisoner has changed & community outrage has dissipated

b. Redemption

i. Pro-DP

1. Executing murderers redeems society b/c restores balance lost through the murder and redeems victim by reaffirming victim’s worth

ii. Anti-DP

1. Execution expands scope of original harm by inflicting pain on murderer’s family & coarsening society

2. Also take issue w/ whether  execution serves redemptive value to victim’s family

ii. Utility

1. General Deterrence

a. Pro-DP

i. Deters potential murderers from killing

b. Anti-DP response

i. Studies don’t show this

ii. “Brutalization effect”: some studies show that executions encourage homicides
1. Encourage violence

2. Self-loathers might see execution as escape instead of punishment
iii. Most homicides are the result of rage and/or intoxication, so DP won’t act as a deterrent in those scenarios
2. Specific Deterrence

a. Pro-DP

i. Murderers sentenced to life sentence could commit more murders in prison (b/c there is no additional punishment)

b. Anti-DP response

i. No difference in recidivism rate in states with and without DP

3. Cost

a. Pro-DP

i. Less expansive than incarcerating

ii. Cost of incarceration per inmate ~ $20,000/yr

b. Anti-DP

i. Cost of execution > cost of life imprisonment

ii. Money saved by abolition could be spent more effectively in other areas of criminal justice system

iii. Capital prosecution cases are more expensive than non-capital cases

iv. Studies have estimated cost of executing murdered $1.5-$4 million more than incarcerating murderer for life

iii. Fairness

1. Execution of Innocent People

a. Anti-DP

i. DP inevitably results in innocents being executed

b. Pro-DP

i. Empirical data doesn’t support conclusion that any significant # of innocents have been killed

ii. Release of innocents from death row proves that the system works only to execute the guilty

iii. Risk of an occasional execution of innocent person isn’t grounds for DP abolition

2. Racial Bias

a. Studies show that race is a significant factor in sentencing

3. Arbitrariness

a. Anti-DP

i. DP doesn’t single out the “worst of the worst”

ii. Prosecutorial discretion is virtually unlimited

iii. Most Δs are poor & get appointed counsel (often unqualified to try capital cases)

iv. 32/38 DP states have elected judges

1. Judges might make more political decisions

b. Pro-DP

i. Any misconduct (e.g., prosecutorial) is corrected through judicial process

ii. Inconsistency is justified b/c other important humanitarian & democratic values are being served

1. Broad prosecutorial discretion

2. Electing judges

3. Jury discretion

iii. Occasional unjust results are inevitable & unremarkable

c. Historical Background: American DP until 1972

i. Powell v. AL (1932, p. 26)

1. USSC granted cert to do something b/c issue of racism was so clear, but Court never addressed racism outright

a. Facts:

b. Δs were on a freight train w/ 7 white boys & 2 white girls

c. Fight broke out btwn black kids & white kids; all white boys but one were thrown off train

d. 2 girls testified that each of them was assaulted by 6 different men in turn ( identified 7 Δs as among those men

e. Sheriff seized Δs before train reached destination

2. Issue: right to counsel

a. Δs couldn’t afford counsel & ct refused to appoint counsel from time of arraignment until beginning of trial

3. Held: denial of opportunity to secure counsel = denial of due process

a. Court noted that this was a denial of due process in light of the ignorance & illiteracy of Δs, Δs’ youth, circumstances of public hostility, imprisonment under close surveillance, fact that friends & family were far away, & that this was a DP case

4. Rule: In a capital case, where Δ is unable to employ counsel & is incapable adequately of making his own defense (due to feebleness, ignorance, illiteracy, etc), it is the duty of the court to assign counsel
ii. McGautha v. California (1971, p.34)

1. Brought by NAACP legal defense fund

2. Chief Justice of CA SC represented State in oral argument (argued for death sentences to be retained)

3. Companion case – Crampton
4. Issue: were Δ’s due process rights infringed by permitting jury to impose DP w/o any governing standards? 

5. Held: no constitutional prob w/ allowing jurors to decide w/o guidelines

a. Constitution only requires that trials are fairly conducted & rights of Δs are respected

b. No requirement for bifurcated trials

6. Facts:

a. McGautha

i. McGautha’s trial for 2 robberies & a murder had guilt stage & punishment stage (CA)

ii. Unclear whether Δ or co-robber killed victim after robber

iii. McG found guilty

iv. Penalty phase was before same jury, jury returned death sentence

b. Crampton

i. 1st degree murder of wife

ii. Guilt & punishment were determined in same proceeding

iii. Instruction: If you find Δ guilty of 1st degree murder, punishment = death unless you recommend mercy, in which case punishment = life imprisonment.

1. No instructions re: mercy

7. Court notes that whether there are standards is different than defining the death-eligible world (p. 42, n.16)

II. Chapter 2: The Supreme Court’s Seminal Cases

a. 8th Amendment: Excessive bail shall not be required, nor excessive fines imposed, nor cruel & unusual punishments inflicted.

b. Bishop v. Maxwell: vacated death sentence for rape

c. Furman v. Georgia (1972, p. 44)

i. Brought by NAACP legal defense fund

ii. Must be understood in context of preceding decade ( felt like country was on the edge of ending DP

1. Not long after height of civil rights movements

2. Widespread civil riots

3. Assassinations

4. Vietnam

iii. 9 separate opinions

iv. Two issues:

1. Is DP constitutional?

a. Arguments for constitutionality

i. 5th amendment says you can be deprived of life WITH due process

ii. Constitution doesn’t prohibit DP

b. Arguments for unconstitutionality

i. “Evolving standards of decency”

ii. Court must be ready anew to decide issues of punishment

2. If so, is its administration constitutional?

v. Held (per curiam): administration of DP is cruel & unusual in violation of 8th & 14th amendments

1. Sentencing discretion must be directed & limited so as to reduce the risk of arbitrary & capricious action
vi. Justice breakdown

1. (Douglas), Brennan & Marshall – vote to declare DP unconstitutional is all circumstances

2. Stewart & White – in the middle

3. Burger, Powell, Blackmun, Rehnquist – unwilling to declare DP unconstitutional

vii. Brennan & Marshall

1. Go through reasons we might have DP, then strike them down:

a. Retribution: get what you deserve
i. Response: Punishment is always excessive
ii. Marshall conflates retribution w/ vengeance
b. Deterrence:
i. Specific: can’t do it again

ii. General: less to others
1. Assume theory of general deterrence was prove – we still have other problems like race, executing innocents
2. Marshall

a. 3 justifications for getting rid of DP
i. Eugenics: can’t use DP to get rid of undesirables; don’t want to be like Nazi Germany
ii. Don’t want to give advantage to π
1. If you charge Δ w/ a capital crime, Δ is more likely to plead
iii. Cost: shouldn’t be a consideration at all
3. Moral acceptability
a. Look @ society’s rejection by reduced application
b. People would be opposed if informed, if they saw that it was so arbitrarily applied ( sounds like philosopher-king
viii. Blackmun

1. Opposes DP, but says Constitution doesn’t allow him to abolish it
ix. Stewart & White focus on application (holding that present system, but not DP as a whole is unconstitutional)
1. When you have no standards & a punishment is applid rarely, application is wanton & freakish
2. DP imposed in 15-20% of cases where is could be imposed
3. Stewart says application is cruel & unusual in the same way that being struck by lightning is cruel & unusual
4. Crafted a new road that country had never taken
x. Burger, Blackmun, Powell, Rehnquist (dissenting)

1. Rare application ≠ cruel
2. Infrequency shows we’re applying it correctly
3. Stewart & White almost ask us to go back to the old days, when ( mandatory death sentences
d. Reaction to Furman

i. 38 states immediately reinstated DP statutes
ii. CA
1. 2/72: People v. Anderson (pre-Furman) ( CA SC held DP unconstitutional as a violation of the cruel & unusual punishment clause
2. 11/72 (post-Furman) ( voter-passed proposition saying CA can’t limit DP based on state constitution
e. Post-Furman challenges to state statutory DP schemes

f. Gregg v. GA (1976, p. 74): “evolving standards of decency”
i. Challenge to GA’s post-Furman DP statute (75-76)
1. DP for 6 categories of crime: 
a. Murder 
b. Kidnapping & harming victim and/or having ransom
c. Armed robbery
d. Rape 
e. Treason
f. Aircraft Hijacking
2. Bifurcated trial: guilt phase, penalty phase
a. Penalty phase
i. Mitigating & aggravating circumstances presented
ii. 10 statutory ACs
iii. DP only if jury/judge finds 1 AC and elects to impose sentence
3. Death sentence must be unanimous (LWOP doesn’t need unanimous recommendation)
4. No sentencing instruction

5. Automatic appeal to GA SC to determine
a. Passion, prejudice, or other arbitrary factor
b. Evidence to support AC
c. Compare to sentences of similarly situated Δs
ii. Issues:
1. Standard for judging DP under 8th amendment
2. Is DP disproportionate for the crime of murder?
3. Is GA scheme constitutional?
iii. Held:
1. DP ≠ excessive under 8th amendment (may be imposed)
a. Excessiveness questions
i. Is penalty excessive to crime?
ii. Is penalty excessive to who person is?
2. Standard for judging DP = evolving standards of decency & comporting w/ the dignity of man

a. Must not be excessive, must not involve unnecessary & wanton infliction of pain
b. Need objective indicia of society’s opinion ( look to legislative action & jury conduct
i. Problem w/ this analysis: public opinion isn’t supposed to tell us what is decedent; 8th amendment part of Bill of Rights & those rights must be protected by the Court
1. But then what do we use?
3. GA scheme not arbitrary or capricious
a. Narrows class of murderers subject to DP, jury must find AC, bifurcated trial, automatic appeal
iv. Powell’s opinion in Furman becomes Court’s view for how you look at penalties under 8th amendment
1. Apply evolving standards of decency test
2. Burden rests w/ challenger to prove unconstitutionality

v. Meeting Furman’s requirements of non-arbitrary & non-capricious application 

1. Must have standards that focus sentencer upon individual Δ and Δ’s particular circumstances

2. Best met by carefully drafted statute that ensures the sentencer is given relevant & adequate information

a. Concerns best met by:

i. Bifurcated trial
ii. Guidance through jury instructions
iii. Judicial review
g. Mandatory DP: Woodson v. NC (1976, p.91)
i. Mandatory DP for 1st degree murder in response to Furman

ii. Held: Mandatory DP = unconstitutional
1. Fundamental respect for humanity that underlies 8th amendment requires individualized sentencing
2. Analyzed under “evolving standards of decency”
a. Looked to jury decisions

i. Juries reacted unfavorably to harshness of mandatory death sentences
ii. Invites nullification
iii. Actions of sentencing juries suggest that under contemporary standards of decency, death is appropriate for many 1st degree murderers
b. Looked to other states
i. At the time of Furman, mandatory DP statutes had been renounced by legislatures
iii. NC statutes doesn’t provide a constitutionally tolerable response to Furman’s rejection of unbridled jury discretion
iv. Fails to allow individualized consideration
1. Response: nothing in 8th amendment, Furman, or Gregg indicates need for individualized sentencing
v. “Death is different”
vi. Dissent: 
1. Too soon after Furman to tell what nation feels about mandatory DP
2. Historical trend away from mandatory DP might have been a compromise
3. Mandatory DP doesn’t present any more discretionary problems than GA statute in Gregg

h. Advisory Jury & Enumerated MCs: Proffitt v. FL (1976, p. 104)
i. Companion case to Gregg

ii. FL statute:
1. Specifies 8 ACs, 7 MCs
2. Jury told to balance MCs & ACs
3. Jury’s sentence (by majority vote) is advisory ≠ binding
4. Trial judge must specify why imposing DP
5. ( automatic appeal; no comparative proportionality rule

iii. Held: System that directs judge & advisory jury to consider certain enumerated MCs = constitutional
i. Mandatory DP for Prisoner Serving LWOP: Problem 2.1, p. 101 (Sumner v. Shuman)
i. Is mandatory DP constitutional for someone serving life sentence that commits murder?
1. DP can be imposed for unintended killings
2. No individualized review called for in Woodson

a. BUT Court in Woodson hints that mandatory DP for prisoners might be constitutional (didn’t reach the issue)
ii. Held: mandatory DP = unconstitutional here as well; must have individualized review
j. Special Questions: Jurek v. TX (1976, p. 101)
i. 2 kinds of challenges:
a. Furman

b. Limited types of murder for which Δ can get DP
c. After conviction, jury must answer 3 ?s.  If all answers are yes, then DP.
i. Deliberate
ii. Future Danger
iii. Provocation (if applicable)
d. Rivkind: On paper, TX is furthering Furman more than most states
e. Court outright rejected Δ’s claim that prosecutorial discretion made DP arbitrary
2. Woodson

a. Δ challenged statute b/c no MCs considered under statute
b. Rule: sentencing system that allowed jury to consider only ACs does not meet individualized sentencing determination required by Woodson ( capital sentencing system must allow the sentencer to consider mitigating circumstances
c. Held: TX Court of Crim App interpreted future dangerousness question to allow Δ to present mitigating evidence
k. Loose the Fateful Lightning (p. 107): 1st non-consensual execution after Furman

l. Difference between direct appeal & habeas corpus
i. // but separate procedures
ii. Appeal (Δ v. State): based on claims of legal error arising from trial transcripts
iii. Habeas Corpus (Δ v. Warden): forum for issues that don’t arise from ?s of law from trial transcript 
1. Examples:  juror asking minister what to do; IAC
2. After state HC claims, can bring federal HC claims
PART II: THE CONSTITUTION AND DEATH PENALTY SCHEMES
I. Chapter 3: Limiting the Risk of Arbitrariness

a. Void for Vagueness AC: Zant v. Stephens (1983, p. 121)

i. 10 ACs possible in GA

ii. Jury presented with 3 ACs in jury instruction:

1. (b)(1): 

a. Person had prior record of conviction for capital felony OR 

b. History of serious assaultive criminal convictions

2. (b)(7): Offense was outrageously or wantonly vile or inhuman involving torture, depravity of mind, or aggravated battery to victim

3. (b)(9): Escaped from prison

iii. Jury found ACs 1 & 3

iv. GA SC then found #1b void for vagueness

v. B/c jury considered something that has been invalidated, Δ argued that jury might have found otherwise without it.

vi. USSC certified to GA SC question of what premises of state law support the conclusion that the DP here isn’t invalidated

1. GA SC said: 

a. DP scheme is:






HOmicides

b. AC separates death-eligible murders from other murders; AC just gets Δ into that threshold

c. Once jury finds AC, then it has no effect on the verdict

vii. Held: Statute is constitutional

1. Once state has limited # of persons eligible for DP & justifies imposition of DP on Δ compared to others found guilty of murder, DP scheme = constitutional

2. Court withdrew from regulation of state statutes

viii. Δ’s arguments:

1. Gregg & Furman require giving the jury more standards

2. Instructing jury that invalid factor may have affected jury’s deliberation

a. But evidence relating to AC was admissible anyway

b. Label of AC doesn’t matter b/c jury has absolute discretion

ix. Dissent (Marshall): Unchecked discretion still exists

b. After Zant – as long as you have enumerated D-E crimes, you don’t need ACs

c. Purpose of Statutory Narrowing

i. Narrowing class (in theory) makes DP less “freakishly” imposed

ii. Assumes constant rate of death sentences

iii. Study in GA (1990): 86% of all ppl convicted of murder were D-E & 90% of those ppl would have been D-E pre-Furman
iv. Rivkind/Shatz study in response to Furman:

1. 87% of murders (1988-92) were statutorily death-eligible

2. In 9.6% of cases, death sentences were sought

3. 11.4% of D-E murderers are actually sentenced to death

v. Rivkind’s Concerns

1. DP is a powerful incentive for Δs to plead
2. Broad D-E deceives/misleads jurors
a. Might assume that this case is the “worst of the worst”
3. Illusion of regulation w/o any regularity
d. Comparative Prop Review Not Necessary: Pulley v. Harris (1984, p. 135)

i. CA statute:

1. If agg > mitigating, you shall impose death

2. If mitigating > agg, you shall impose LWOP

ii. BUT this is not given as jury instruction

iii. Δ’s claim: statute = invalid b/c no proportionate comparison (says this is required by Furman & Gregg)

iv. Held: statute = constitutional w/o comparative proportionality review
1. Thought important to Court in earlier cases, CPR is not required

2. If you do CPR, you should look at all D-E cases

e. Need not Narrow after Death-Eligibility: Lowenfield v. Phelps (1988, p. 140)

i. Δ killed 5 ppl

ii. Guilt finding: Δ had specific intent to kill > 1 person

iii. AC: Δ knowingly created risk of death/GBH to > 1 person

iv. Issue: death sentence violates 8th am b/c single AC found by jury merely duplicates an element of the underlying offense of which he was convicted at guilt stage

v. Held:
1. Narrowing is only required for D-E class (Zant)

2. Can narrow D-E class through different mechanisms

a. States have a lot of leeway

vi. Dissent:
1. Narrowing class of D-E is not an end in itself; narrowing is meant to channel discretion of sentencer

2. Sentencing scheme is unconstitutional b/c of overlap that inevitably tilts sentencing scales toward DP imposition

3. Permitting jury to enter sentencing hearing already across threshold of D-E entrusts determination of man’s life or death to “a tribunal organized to return a verdict of death.”

vii. Vague ACs: 
1. Godfrey v. GA (1980, p. 147)

a. Δ admitted he had been thinking about murders for 8 years & would do it again (convicted of 2 murders)

b. AC: § (b)(7): outrageously or wantonly vile murder, horrible, & inhuman

c. Δ’s claim: § (b)(7) is unconstitutionally vague b/c GA SC tied AC to torture, aggravated battery, or depravity of mind – none of which were found by jury

d. Held: DP imposition unconstitutional b/c did not fall w/in GA’s definition of the phrase

i. Court concluded that GA SC’s constitutional construction of the AC was unconstitutional b/c there was no principled way to distinguish this case from cases in which DP wasn’t imposed

ii. Court overruled GA’s application of its own statute

1. Court’s focus has been on individual ACs rather than DP schemes as a whole

e. Arave v. Creech (1993, p. 153)

f. Δ admitted to killing 26 ppl & beat and killed another inmate after attack

g. Trial court found that Δ originally acted in self defense but then intentionally killed victim after he was helpless ( AC = utter disregard for human life

i. Defined by ID SC as “cold-blooded” and “pitiless”

h. Δ claimed AC was

i. Unconstitutionally vague

ii. Applied as a “catch-all” so inconsistently applied

i. Held:

i. AC isn’t vague

1. USSC gives ID statute another definition & decides that facts met definition

a. Looks to dictionaries & ordinary usage to come up w/ definitions for “cold-blooded” and “pitiless”

b. Says phrase refers to killing w/o feeling or sympathy

c. Pitiless alone might not narrow class (trier of fact might find every 1st degree murderer to be pitiless) BUT cold-blooded is sufficiently narrowing

2. So long as AC narrows class of murderers, it’s not too vague.

j. Left w/ principle that constitutional prohibition only focuses on death-eligible crimes

k. Dissent (Blackmun, Stevens):
i. Majority makes the definition up itself

ii. In order to save the statute, majority would have to show that ID statute, on its face, refers clearly & exclusively to crimes that occur w/o feeling or sympathy ( have not shown this

II. Chapter 4: The Requirement of an Individualized Determination

a. Individualized Determination Req’d: Lockett v. Ohio (1978, p. 167)

i. Facts

1. Lockett was part of plan to rob pawnshop w/ 2 others 

2. No plan to kill owner; Lockett not supposed to enter shop (getaway driver)

3. When in shop, owner grabbed gun & it went off & killed him

4. Parker, robber w/ gun, agreed to testify against others for dropped ACs & aggravated robbery charge (couldn’t get DP)

5. Lockett charged w/ aggravated murder w/ ACs & aggravated robbery

a. Was offered a couple of pleas, rejected all, got DP 

ii. OH statute:

1. Judge required to impose death unless, after considering the nature & circumstances of the offense and Lockett’s history, character and condition, judge found by preponderance of the evidence that

a. (1) victim induced/facilitated offense

b. (2) unlikely that Δ would have committed offense but for fact that she was under duress, coercion, or strong provocation

c. (3) offense was primarily product of Δ’s psychosis or mental deficiency

2. Here, only real option was #3 (judge didn’t address 1&2)

a. Testimony that she had low-average or average intelligence & NO mental deficiency

3. Judge said he had NO alternative other than to impose DP

iii. Issue: Is a DP statute that doesn’t permit consideration of Δ’s character, prior record, age, lack of specific intent, & role in committing crime as mitigating factors invalid under 8th & 14th amendments?

iv. Held (plurality opinion): Yes; individualized consideration of mitigating factors is required by 8th & 14th amendments
1. FN12: Limits evidence to evidence relevant to character, prior record, etc.

2. Statute that prevents sentencer from giving indep (of statute) mitigating weight to character, record, etc is unconstitutional

a. Legislatures remain free to decide discretion in sentencing for noncapital cases, but capital cases are different

b. The fundamental respect for humanity underlying 8th amendment requires consideration of mitigating factors

i. Because death is different

b. Mitigating Circumstances 
i. Must Consider all relevant MCs: Eddings v. OK (1982, p. 175)

1. Δ certified to stand trial as an adult even though 16 years old

2. OK statute:

a. Evidence may be presented as to any mitigating circumstances or any enumerated ACs

3. Δ presented evidence of troubled youth, emotional disturbance

4. Judge found 3 ACs and said that only MC was youth

a. Said that he did not think that court could consider troubled upbringing, emotional disturbance, etc.

5. Held: judge’s failure to consider other MCs was unconstitutional (violated the rule in Lockett)

a. Sentencer may not refuse to consider any relevant mitigating evidence.
b. FN 10 (p. 179): OK death penalty statute permits Δ to present evidence as to any MCs.  Lockett requires the sentencer to listen.

ii. Mitigating Evidence Generally

1. Excuse goes to criminal liability; mitigation goes to punishment

2. How do we develop rules to guide juries re: mitigation?

iii. Youth as a MC: Johnson v. TX (1993, p.181)

1. Issue: does the TX statute allow adequate consideration of Δ’s youth (as a MF)?

2. TX Statute:

a. Had 3 special issues

b. If jury answered “yes” to all 3, then court will sentence Δ to death (jury is informed of this)

c. Jury told that in determining issues, may consider all evidence submitted at trial, whether aggravating or mitigating

3. Δ’s jury was instructed on 2 special issues (3rd issue was whether Δ’s act was unreasonable in response to provocation, if any, and was only to be asked if presented by evidence)

a. Was conduct of Δ committed deliberately & with reasonable expectation of death as a result?

b. Is there a probability that Δ would constitute a continuing threat to society?

4. Jury answered “yes” to both questions; Δ sentenced to death

5. Δ argued that his youth should be used to reduce his culpability

6. Court looked to Penry v. Lynaugh
a. Δ presented mitigating evidence of mental retardation but jury was never instructed that it could consideration that evidence as mitigating evidence

b. Court held that mental retardation was only relevant to special issue ?s as an aggravating factor (b/c suggested a “yes” answer to future dangerousness)

7. Held: special issues do give adequate consideration to youth

a. No reasonable likelihood that jury would have found itself foreclosed from considering Δ’s youth

b. Free-floating mercy is not part of the 8th amendment requirements

c. Court distinguishes btwn evidence Δ can present & how state can structure jury’s consideration of it

iv. TX statute ( 1991 – changed to include consideration of other MCs

1. If jury answers yes to all special issues, then asked whether, considering all evidence (including offense, character, background, personal moral culpability), Δ should be given life instead of DP

v. CA Statute

1. Now more expansive than statute as written

2. Jurors aren’t required to bring back DP even when agg > mitigating & even when there is no mitigation at all

c. Walton v. AZ (1990, p. 191): Squaring Furman with Lockett
i. Scalia & Stevens addressed relationship between Furman & Lockett principles

1. Scalia
a. Woodson, Lockett, Roberts were inconsistent w/ Furman
i. Furman seemed to require eliminating discretion in sentencing
ii. Lockett & Woodson said that uniform treatment of offenders was prohibited
b. Woodson-Lockett line of cases does not relate to 8th amendment
i. Mandatory DP for certain crimes cannot violate 8th amendment b/c will not be cruel or unusual
c. Rejects stare decisis & says that Woodson & Lockett are wrong b/c they are “rationally irreconcilable with Furman.”
2. Stevens
a. Lockett is compatible w/ Furman b/c Furman is trying to get arbitrariness out of death-eligibility while Lockett only deals with trying to allow for mercy/individualization once you reach the threshold



b. Small pool w/ a lot of discretion is not the same risk as a large pool w/ much discretion
c. Court confirmed this interpretation in Tuilaepa v. CA (1994)
i. Two steps in penalty determination
1. Step 1: Eligibility determination – (where π must prove an aggravating circumstance) satisfies Furman by narrowing eligible class
2. Step 2: Penalty Selection – (where sentencer may be given unbridled discretion) satisfies Woodson/Lockett concern for an individualized determination
III. Chapter 5: The Requirement of Proportionality

a. Proportionality to the Offense
i. Coker v. GA (1977, p. 202): rape of adult ♀
1. Held: rape of an adult ♀ = disproportionate to DP
2. Test: “evolving standards of decency”
a. After Furman, only 3 states had DP for rape of an adult ♀, so disproportionate

3. Dissent:

a. Only 5 years since Furman; perhaps states haven’t had time to reinstate DP for rape of an adult ♀

4. Doesn’t mention race, but decision was issued against background of extreme racial discrimination in DP in rape cases

a. 1930-Coker: 90% of men executed for rape in U.S. were black

ii. Tison v. AZ (1987, p. 212): accomplice to F-M
1. Δs saw two others (with whom they participated in a prison escape, robbery, & carjacking) kill 4 ppl.  Δs made no effort to help victims.

2. Sentenced to DP

a. ACs

i. Created grave risk of death to others

ii. Murders committed for pecuniary gain

iii. Murders were heinous

b. MCs

i. Age

ii. No prior felony records

iii. Convicted of murders under F-M rule

3. Court looked to Enmund v. FL
a. Getaway car driver charged w/ F-M; Δ = accomplice to F-M 

b. Accomplice to F-M who didn’t kill, attempt to kill, or have intent to kill cannot face DP for F-M

c. B/c DP is excessive for offense of armed robbery

4. Distinguished from Enmund b/c

a. Degree of participation here was major rather than minor

b. Record supports finding of reckless indifference to human life 

5. Held (O’Connor): 

a. Narrow focus on intent is unsatisfactory

b. Under evolving standards of decency, it is OK to make someone acting w/ reckless disregard culpable

6. Dissent:

a. Creation of a new category of culpability isn’t enough to distinguish this from Enmund; must also show that death is proportionate for individuals in this category

b. DP statistics for F-M

i. 3/5 of American jurisdictions do not authorize DP for non-triggerman absent intent

1. Includes in its survey jurisdictions that don’t have DP 

a. Cf. majority’s survey (stating a small minority of those jurisdictions imposing DP for F-M reject the requirement of intent)

ii. 1954-1982: 6/362 executions were of nontriggerman felony murderers (all 6 were in 1955).

7. AZ SC later vacated their death sentences for other reasons

8. Rivkind’s Concern: reckless state of mind might be sufficient if Δ is the killer, but not for accomplices

iii. Hopkins v. Reeves: Court assumed that Enmund & Tison rule applies to actual killers
iv. CA law: 

1. Carlos v. Sup. Ct construed statute to require intent to kill for accomplices & killers

2. Partially overturned in Andrerson (killers don’t need intent)

3. Later: introduction of statute applying Tison so accomplice liability can make Δ death-eligible

b. Proportionality to the Offender
i. Juvenile Offenders

1. Stanford v. Kentucky (1989, p. 225):
a. Background: Thompson: in plurality opinion, O’Connor said legislature needed to consider to whom it wished to apply DP
b. Issue: Was DP unconstitutional as applied to 16 & 17 year olds?
c. Held: No
i. Don’t look to international standards, look to American standards
ii. No public opinion polls
iii. Just look @ legislation in states that have DP
1. Only 15 of 37 states w/ DP refused it for 16-year-olds
2. Only 12 of 37 states w/ DP refused it for 17-year-olds

iv. Scalia rejects proportionality argument/analysis

d. O’Connor’s concurrence:
i. Applying the 2 part Thompson standard, MO & KE statutes are OK b/c it is sufficiently clear that no national consensus forbids imposing DP on 16 or 17 year olds
e. Dissent (Brennan, Marshall, Blackmun, Stevens):
i. Executing person for crime committed below age 18 = cruel & unusual punishment
ii. Argues that those states that statutorily permit DP of juveniles haven’t addressed the question explicitly
1. Should look instead to application of the laws
a. Imposition of DP on juveniles is rare (see p. 235 for stats)
iii. Also, worldwide, imposition is overwhelmingly disapproved 
1. Since 1979, only 8 recorded executions of minors (3 in U.S.)
iv. Proportionality analysis – must compare gravity of offense w/ harshness of penalty

1. Juveniles generally lack a degree of responsibility for their crimes, so DP is inappropriate

2. Current Juvenile DP law
a. In light of Atkins, juvenile brought claim that Atkins opened door to saying that evolving standards of decency are changing, so they can bring claim again.
b. MO SC took Atkins approach
i. Currently ( 16 states opposed to DP for 17-year-olds
ii. Only 6 of 22 states executed juveniles since Stanford, so infrequently applied
iii. Court made finding under federal Constitution even though it could have just stuck to state Constitution (wanted to force case upon USSC and shirk responsibility)
c. Movement starting to ban juvenile DP in states

i. End of February – 2 states passed bans of juvenile DP

ii. Mentally Impaired Offenders
1. Atkins v. VA (2002, supp.):
a. USSC reconsidered Penry
b. Δ’s expert testified that he was mildly mentally retarded (IQ = 59)
c. Dramatic increase in # of states banning executions of mentally retarded since Penry
d. Conducted proportionality review
i. Must be reviewed under evolving standards of decency that should be informed by objective factors
1. Legislation
a. Approx 17 states expressly exempted mentally retarded from DP after Penry
i. Compared this to Stanford, where there was no national consensus
2. Practice
a. Only 5 known executions of mentally retarded ppl since Penry ( practice is unusual
e. Deterrence argument

i. Exempting mentally retarded from DP won’t affect the cold calculus of potential murderers

ii. Won’t affect mentally retarded offenders b/c they probably can’t process info

iii. Won’t affect those not mentally retarded b/c they wouldn’t qualify for exemption.

f. Scalia’s dissent:

i. Says Court is systematically abolishing DP

ii. ( no national consensus

iii. Mental retardation can be easily feigned

2. California’s post-Atkins statute: CPC § 1376
a. Def’n of mental retardation has no IQ
b. 2 step process
i. Δ can request pretrial hearing w/ judge
ii. If not, jury can decide after guilt phase
c. Δ must present declaration of qualified mental health expert to get hearing
i. Essentially, must present prima facie case of mental retardation
ii. BOP is on Δ – preponderance of the evidence standard
d. Must be unanimous verdict 

e. Δ’s statements made for purposes of mental retardation examination is not admissible at guilt phase

f. Only trial level provision

3. Risk of False Confessions

a. Mentally retarded ppl are more likely than suspects w/o mental defects to falsely confess

i. Susceptible to suggestion, ager to please

b. Case of Earl Washington

i. Mildly retarded (IQ = 69)

ii. Arrested for burglary & assault

iii. Confessed to 5 diff crimes when interrogated

1. 4 of the confessions were too inconsistent w/ the crime it described

2. 5th confession (rape + murder) was a result of leading questions & answers

iv. Was 1 week away from execution when a fellow inmate begged an atty to help him

1. DNA testing showed that he wasn’t killer

2. Governor granted pardon

IV. Chapter 6: Race and the Death Penalty
a. Jury Selection
i. Turner v. Murray: Δ has right in capital case in interracial crime to voir dire jury about race prejudice

1. Court overturned sentence but not conviction b/c said sentencing is much more subjective

ii. Miller-El v. Cockrell (2003, supp.)

1. π used peremptory strikes on 10 of 11 black jurors not dismissed for cause

2. COA on equal protection grounds denied at d.ct.

3. Batson: 
a. Δ can challenge jury selection if he can make out prima-facie case of discrimination
b. Burden then shifts to π to offer legitimate, non-discriminatory reason
c. Then Δ must show pretext
4. Δ’s evidence:
a. Pattern & practice of race discrimination during voir dire by DA’s office
i. Judge testified that when he worked for DA’s office, superior warned him he would be fired if he allowed any African-Americans onto jury
ii. Evidence of formal policy to exclude minorities from jury service
b. Evidence of race discrimination by actual prosecutors in Δ’s case
i. Difference in questioning techniques
ii. Stats
iii. Π requested shuffles when predominate # of African-Americans were in front of the panel
5. Held: District Court’s decision was debatable; Miller-El should be allowed to appeal district court’s denial of COA
a. Ultimately, Court remanded to 5th Circuit & left decision to them
b. 5th Cir denied claim
6. Scalia’s concurrence: points out evidence on State’s side that make case a close call
7. Thomas’ dissent: doesn’t find c&c evidence of purposeful discrimination
b. Racial Disparities in DP Application
i. McCleskey v. Kemp (1987, p. 267):

1. African-American Δ participated in crime but denied shooting police officer

2. Δ sentenced to death 

3. Issue: does the risk that racial considerations enter into capital sentencing determinations make DP violate 8th amendment as applied?

4. Δ presented Baldus Study
a. Showed race of victim & Δ mattered in jury determinations

b. Purports to show that there are racial disparities in DP application in GA

5. Held (Powell): no 8th amendment violation

a. ( no indication that race was a factor in this particular case
b. If Court accepts McCleskey’s claim, they could soon face similar claims as to other types of penalty

c. Δ’s arguments are best presented to legislature

6. Dissent (Brennan):
a. Δ established pattern of arbitrary & capricious sentencing

b. Evidence that race may play role in DP sentencing should be enough to call it cruel & unusual

c. Majority’s concern about opening the door to more sentencing challenges “suggest[s] a fear of too much justice.”

ii. Responses to McCleskey: 

1. Racial Justice Act proposed, but never passed

a. Statutory showing would establish a prima-facie case of unconstitutional application & then shifts the burden to π

2. CPC § 13014: requires counties to collect demographic info about victims & Δs in all criminal cases

3. Suggestions for dealing w/ racial discrimination in DP:

a. Narrowing class of death-eligible cases

b. Requiring standards to limit prosecutorial discretion

c. Recognizing claims of racial discrimination in individual cases & evaluating those claims under BOPs comparable to those in other areas of the law

d. Abolishing DP

4. Justice Powell: said he would now change his vote in McCleskey & any capital case.

PART III: LITIGATING THE CAPITAL CASE
I. The Death Squad

a. Article about DAs seeking DP
II. Chapter 7: Selecting the Jury
a. Jury Selection
i. Compose jury pool
ii. Voir dire (trial judge or counsel)
iii. From pool, select venire
iv. Death qualification
v. Select jury
vi. Peremptory & for cause challenges
1. Hardship excusals
b. Per se dismissal of anti-DP ppl: 
i. Witherspoon v. IL (1968, p. 299):
1. IL statute allowed for dismissal of jurors w/ conscientious or religious scruples against DP
2. Δ claimed that jury that eliminated jurors w/ scruples against DP would be biased in favor of conviction
a. Presented survey of college students showing that ppl for DP are more likely to be pro-π
3. Court held that studies weren’t decisive; weren’t good enough evidence
4. Rule: jurors that are per se against DP can be excluded
a. If juror makes it unmistakably clear that he/she will vote against conviction/imposition of DP, can be excluded; otherwise, juror must be placed on jury
i. The State crossed the line of neutrality by sweeping away all who opposed DP in principle
b. A “State may not entrust the determination of whether a man should live or die to a tribunal organized to return a verdict of death.”
c. Impact: 
d. Δ doesn’t have to show prejudice; just had to show one juror improperly empaneled 
e. Improper exclusion under Witherspoon-Witt is reversible per se even if the π had unused peremptory challenges. (Gray v. Mississippi)
f. Difficult cases presented by Witherspoon:
i. Problem 7-1, p. 315: Juror says he is against DP in every instance & does not believe in it
1. But Δ might argue that juror didn’t say he couldn’t uphold the law – only said that he didn’t believe in DP
ii. Problem 7-2, p. 316: Juror says he doesn’t know how he feels about DP; says he doesn’t believe that anyone should kill anyone; then says, he thinks he can impose the law. Π then badgers him into saying he can’t impose DP
1. Under Witherspoon, language of “I think,” “maybe,” etc. was not considered reason for cause to exclude
2. Different under Wainwright

g. Standard proved unworkable
ii. Wainwright v. Witt (1985, p. 303)
1. Replaces Witherspoon’s requirement w/ a lesser standard: 
a. Trial judge must find that juror’s views on DP would prevent or substantially impair ability to do job as a juror to excuse for cause
c. Per Se Dismissal of Pro-DP: Morgan v. IL (1992, p. 315, Note 2)
i. Juror who would automatically impose DP  ( grounds for a “for cause’ challenge
ii. Scalia, Rehnquist, Thomas dissented:
1. Argued that IL law requires jurors to weigh ACs & MCs but doesn’t define them (leaves that task to jurors)
2. Juror who would never find MCs sufficient to preclude imposition of DP doesn’t fail to consider the evidence but just fails to give it the weight Δ desires

d. Is Death-Qualified Jury Biased?: Lockhart v. McCree (1986, p. 318)

i. Δ convicted by death-qualified jury, sentenced to LWOP; argued that jury was pro-prosecution

ii. Issue: Does the Constitution prohibit removal for cause, prior to guilt phase of a bifurcated capital trial, of prospective jurors whose opposition to DP is so strong that it would prevent or substantially impair the performance of their duties as jurors during sentencing?  

1. Held: No.

a. Court separated guilt-qualification from death-qualification

b. Rejected Δ’s contention Witherspoon has broad applicability outside of the special context of capital sentencing

c. Constitution presupposes that jury from fair cross-section of community is impartial (regardless of mixed viewpoints)

iii. Witherspoon: excludables aren’t a distinctive group

iv. Consistent w/ Wainwright
III. Chapter 8: The Defendant & Defense Counsel
a. Key Questions:

i. When a person’s life is at stake, who is responsible for decision-making?

ii. What do we expect of defense counsel?

b. Role of the Defendant
i. Competency Standard for Pleading Guilty/Waiving Right to Counsel
1. Godinez v. Moran (1993, p. 329)
a. Δ offered to plead guilty & entered sentencing phase
b. Issue: is competency standard for pleading guilty or waiving right to counsel higher than competency standard to stand trial?
c. Held: No
i. If you’re going to waive constitutional rights, waiver must be knowing & voluntary

ii. Standard for competency to stand trial:

1. Assist your lawyer

2. Understand nature of proceedings

iii. 9th Cir said standard for waiving rights when deciding to plead guilty = capacity to understand options facing you & make a reasoned choice

iv. Court said there was no diff standard of competence

v. Since judge asked whether waiver was knowing & voluntary, no violation of Constitution rights

d. Dissent: 

i. Record suggests that waiver wasn’t knowing & voluntary 

2. Medina v. CA (1992, p. 338): state may presume Δ is competent & require him to shoulder burden of proving incompetence (preponderance of the evidence std)

3. Cooper v. OK (1996, p. 338): can’t require Δ to prove incompetence b clear & convicing evidence standard

4. Ake v. OK (1985, p. 338): Δ has due process right to appointment of mental health professional when that assistance is necessary to present insanity defense or rebut π’s psychiatric testimony at guilt phase

ii. 3rd Party Standing: Whitmore v. AR (1990, p. 342)

1. Issue: does a 3rd party have standing to challenge validity of death sentence imposed on capital Δ that voluntarily forwent right to appeal to State Supreme Court?

2. Held: No; unless Δ is unable to litigate his own cause due to mental incapacity, lack of access to court, or other similar disability, “next friend” cannot appeal on his behalf

3. Dissent (Marshall, Brennan):
a. If petitioner’s claim is meritorious, then execution violates 8th amendment

b. Constitution requires States to provide appellate review whether or not Δ wants it

c. Death is different ( need more safeguards

c. Role of Defense Counsel
i. Ineffective Assistance of Counsel
1. Strickland v. Washington (1984, p. 349): proper standards for judging IAC claim
a. Facts

i. After Δ confessed (against counsel’s advice) and waived other rights against counsel’s advice, counsel experienced sense of hopelessness

ii. Counsel put on some evidence, bu tdid not look further for evidence re: Δ’s character & emotional state 

iii. Trial judge found many ACs and no MCs

b. Held: assistance was effective
c. Rule: 

i. Proper standard for atty performance = reasonably effective assistance
1. Under prevailing professional norms and
2. Considering all circumstances
ii. An error by counsel, even if professionally unreasonable, doesn’t warrant setting aside judgment if error had no effect on judgment

1. Error must be prejudicial to defense in order to constitute IAC

d. Rationale:

i. Purpose of effective assistance guarantee is to ensure fair trial by impartial jury

ii. Judicial scrutiny of counsel’s performance must be highly deferential

1. Intense scrutiny might dampen independence of counsel, affect atty-client privilege...

2. Cuyler v. Sullivan: Prejudice is presumed when counsel is burdened by an actual conflict of interest

3. Williams v. Taylor (2000, p. 364): Atty failed to present evidence of nightmarish childhood & mental retardation; Court granted relief, finding IAC
4. Wiggins v. Smith (2003, supp.)
a. Counsel had 2-part approach to penalty phase, wanted to bifurcate ( but court denied request, so presented no mitigating evidence!

i. Phase 1: try to prove Δ didn’t act as principal

ii. Phase 2: mitigation

b. No evidence of social history even though MD paid for it

c. Held (7-2): IAC

i. Performance standard: whether attorneys sufficiently investigated Δ’s history; revolved around whether they knew of existence of reports

ii. Emphasis on needing to investigate before making a decision

iii. Prejudice standard: failure to present evidence was prejudicial b/c was very powerful
5. Bell v. Cone (2002): At penalty hearing, Δ counsel made opening, cross examined, but called no witnesses & gave no closing ≠ IAC
a. Found counsel’s explanations to be reasonable, tactical decisions
6. Sleeping Lawyer Case (Burdine – 5th Cir.)
a. Lawyer slept through significant parts of trial
b. Held (3-judge panel): No IAC b/c couldn’t identify actual prejudice

c. Δ argued that it was like he had no atty

d. 5th Cir. granted rehearing en banc & reversed, finding IAC

7. Lockhart v. Fretwell (1993, p. 360):
a. Failure to make objection in sentencing proceeding on issue that was later overruled was constitutional
b. Held: Not IAC b/c outcome would give Δ a windfall to which the law doesn’t entitle him
i. Touchstone of IAC is fairness
c. Dissent: Upholding conviction provides State w/ a windfall

ii. Conflict of Interest
1. Halloway v. AR: requires automatic reversal where defense counsel is required to represent co-Δs against timely objection

a. Read to be broader than Mickens said it is 

b. Was applied in other realms

2. Sullivan: 

a. Multiple representation, no objections made

b. Δ must show that conflict of interest adversely affected lawyers’ representation

c. Construed Halloway to require courts to inquire about COI when court had reason to believe one existed

3. Wood v. GA: 

a. Employer agreed to pay for legal representation of employees & pay fines

b. Employer was only concerned about possible Equal Protection Challenge

c. Employer didn’t pay fine

d. Sufficient to require court to inquire about COI

4. Mickens v. Taylor (2002, supp.):
a. Judge was aware that atty previously represented victim in criminal cases up until his death

b. Substantive issue: right not to have atty w/ COI

c. Procedural issue: trial court’s duty to inquire

d. Held (5-4): trial court’s failure to inquire about COI didn’t entitle Δ to relief unless he could meet Sullivan standard

i. Only automatic reversal is that required by Halloway
ii. Majority suggests that Sullivan rule is really limited to COI cases that involve active representation of divergent interests

5. McFarland v. Scott (1994, p. 374) 

a. Dissent (Blackmun):
i. Talks about crisis in trial & state postconviction legal proceedings for capital Δs
ii. Attys are generally unavailable to represent capital Δs b/c
1. Lack of standards governing court-appointed capital defense counsel 
2. Low compensation

iii. Strickland’s standard is too high

1. Resulted in:


a. Drug-addicted atty later jailed for drug charges ≠ IAC

b. Atty who failed to present evidence @ penalty phase & gave 29-word closing ≠ IAC

c. Atty who presented no defense, made no objections, & emphasized the horror of the crime in closing & suggested that death was the appropriate punishment ≠ IAC

IV. Chapter 9: The Prosecutor – Prosecutorial Misconduct
a. Failure to Disclose Prior to Trial
i. Brady v. MD (1963): 
1. Δ & companion were charged w/ murder; Δ’s atty requested to see all of companion’s statements to police
2. Δ claimed he wasn’t actual killer, though involved in murder; convicted & sentenced to death
3. π failed to disclose statement by companion admitting that he was the killer!
4. Failure to disclose = due process violation
a. π has affirmative duty to disclose
ii. Kyles v. Whitley (1995, p. 381)
1. π failed to disclose lots of evidence

a. Info that could have impeached informant

b. Inconsistencies in informant’s statements

c. Info that cast suspicion on informant

d. Statements from eyewitnesses different from what they said at trial

e. Computer print-out of license numbers of cars parked near scene of crime – none of which listed Δ’s car

f. Internal police memo calling for seizure of trash upon informant’s suggestion

g. Evidence linking informant to other crimes @ scene of this crime and an unrelated murder

2. π must disclose favorable (exculpatory or valuable for impeachment) material
3. Materiality test: same as Strickland prejudice test
a. Δ need not prove that he would have been acquitted, only a reasonable probability of a different result
b. But noted that Constitution is not violated every time the gov’t fails/chooses not to disclose evidence that might prove helpful to the defense
4. Held: there was a reasonable probability of a different result

5. Dissent: argues that this is a question of facts, not law & Court shouldn’t decide it

b. Use of False Evidence

i. U.S. v. Agurs (1976, p. 386 in Kyles): knowing use of false testimony violates due process
ii. Napue v. IL (1959): due process violation if π fails to correct testimony π knows to be false
c. Conduct During Trial: Darden v. Wainwright (1986, p. 398)
i. π’s closing argument @ guilt phase was inflammatory
1. Referred to Δ as animal
2. Attempted to blame crime on Division of Corrections b/c Δ was on weekend furlough from pirson sentence
3. Implied that DP would be only guarantee against future similar act
4. π said he wished victim had blown Δ’s face off; wish Δ committed suicide, wish he was killed in the accident
ii. Standard: fundamental fairness
1. Did the π’s comments so infect the trial with unfairness that the resulting conviction constituted a denial of due process?
iii. Held: inflammatory argument didn’t render trial fundamentally unfair 
1. Court viewed closing in light of defense counsel’s summation prior to it, which blamed the Sheriff’s Office for lack of evidence, alluded to DP, characterized perpetrator as an “animal”, and contained counsel’s personal opinion of the strength of State evidence
2. Trial wasn’t perfect, but wasn’t fundamentally unfair
d. Inconsistent Positions in Different Prosecutions: 
i. Jacobs v. Scott (1995, p. 407): 

1. Stevens’ dissent from denial of cert

a. Can π ethically & legally take factually inconsistent positions?

b. IAC & prosecutorial misconduct aren’t flipsides of the same coin, but they are //

c. Why didn’t trial court find this stuff out?

d. If π’s statements at other person’s trial were correct, then Δ is innocent of capital murder

e. Heightened need for reliability in capital cases underscores the gravity of those questions

2. BUT majority of court refused to stay execution to hear his claims

ii. Possible argument against: π is arguing something she knows to be false, so analogous to Agurs 

V. Chapter 10: The Penalty Hearing
a. Procedural Requisites
i. Double Jeopardy as Applied to Sentencing Phase
1. Stroud v. U.S. (1919, p.411 in Bullington)
a. Pre-Furman & pre-bifurcated trials
b. Held: double jeopardy doesn’t bar imposition of DP upon re-trial even though life sentence was granted first time
2. Bullington v. MO (1981, p.411)
a. Things changed after Furman ( Issue: does Stroud apply to a jury’s sentencing decision made at a bifurcated proceeding’s 2nd stage where π has burden of proving certain elements beyond a reasonable doubt?  No.
b. Δ got life sentence (not DP) for capital murder; new trial granted for other reasons & got DP
c. Held: penalty phase was enough like a trial to consider re-penalty hearing double jeopardy
i. Life sentence is akin to acquittal of DP
ii. State had one fair opportunity to assemble its evidence & is not entitled to another
ii. What can Judges Decide?
1. Spaziano v. FL (1984, p.419)
a. Challenge to FL’s scheme where trial judge has authority to override jury’s life or death sentence 
b. Δ’s arguments:
i. Under state “reasonable person” standard, how could judge override?
ii. No argument re: 6th amendment right to jury sentencing
iii. Contemporary standards of decency ( only 3 states allow this
iv. DP imposition = voice of community = jury ≠ judge
c. Held: no right to jury on penalty determination (so judge override = constitutional)
i. Juries aren’t the only voice of the commuity
d. BUT might change after Ring 
2. Ring v. AZ (2002, supp.)
a. Overturned Walton in light of Apprendi
i. Walton v. AZ (1990, p. 433): 
1. AZ scheme: 
a. Separate sentencing hearing before trial judge alone after jury conviction of capital murder
b. Δ can be sentenced to death only if judge finds existence of statutory AC
2. Court got scheme plainly wrong, not realizing that scheme required fact-finding
ii. Apprendi v. NJ (2000, p. 433)
1. RULE: Any fact that increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury & proved beyond a reasonable doubt (other than the fact of a prior conviction).

2. Under due process clause of 14th amendment & jury trial clause of 6th amendment

b. 6th amendment right to jury trial in capital prosecutions

c. Held: Capital (and non-capital) Δs are entitled to jury determination of any fact on which legislature conditions increase in their maximum punishment
i. Based solely on jury’s verdict, the max punishment he could have received was life imprisonment (b/c must find aggravating factor beyond a reasonable doubt to sentence Δ to death)
ii. Scalia’s concurrence: dilemma between his opposition to Furman & strong belief in 6th am right to a jury trial

iii. Breyer’s concurrence: believes in 8th & 6th amendment rights to jury sentencing

iv. O’Connor/Rehnquist dissent: would choose to overrule Apprendi, not Walton
1. Apprendi has had a destabilizing effect on criminal justice system

3. Note: more death sentences are coming back now that ( jury sentencing in AZ
iii. Judges & the Politics of Death (p. 434):
1. Removal & replacement of 3 CA SC justices b/c they didn’t vote to uphold more death sentences (Rose Bird court)
a. Last 5 years – Court has affirmed ~ 97% of capital cases
2. Harris County, TX: most death sentences & executions nationwide
a. Judge was voted off state d.ct. in Houston after he recommended that a death sentence be set aside b/c of prosecutorial misconduct & directed acquittal in murder case due to Constitutional violations
i. His opponent attacked him for having once opposed the DP
3. Common practice for elections to focus on how judges deal with DP
4. Votes in DP cases can also affect judge’s promotion to higher courts
5. Justice Stevens argues against practice of electing judges (see p. 444)
b. Evidentiary Limits
i. Gardner v. FL (1977, p. 445)
1. Judge overrode jury’s recommendation of DP based in part on confidential information from pre-sentence report prepared after verdict
2. Held: Capital sentencing based in part on info Δ has no access to is a violation of due process
a. The sentencing process must satisfy requirements of the due process clause

b. For evidence that is the basis for death sentence, interest in reliability “plainly outweighs” State’s interest in preserving the availability/confidentiality of comparable info in other cases

c. State argued that full disclosure of PSRs will disrupt the process of rehabilitation

i. But DP is different from any other sentence b/c extinguishes all possibility of rehabilitation!!

3. Johnson v. MS (1988, Note 1, p. 451):
4. Δ sentenced to death based on 3 ACs, one of which was previous conviction of a felony
a. Felony conviction later reversed
5. Held: Must use accurate info in sentencing 
a. Overturned conviction = inaccurate info
b. Holding based on 8th amendment
ii. Green v. GA (1979, p. 452)
1. Δ wanted to introduce hearsay testimony at sentencing hearing that was relevant to whether he was actual killer; testimony excluded under state evidentiary rules
2. Held: exclusion of testimony = due process violation
a. Δ’s due process rights overrode state hearsay rule
b. State considered testimony sufficiently reliable to use it against other person involved in crime & to base a sentence of death on it in that trial
c. Statement was bolstered by corroborating evidence

3. State evidentiary rules must sometimes yield to constitutional concerns
iii. Psychiatric Testimony of Future Dangerousness
1. Barefoot v. Estelle (1983, p. 454)
a. Issue: psychiatric testimony of future dangerousness

i. Note: CA doesn’t allow testimony re: future dangerousness
b. Challenges:
i. Testimony = unreliable
1. APA condemns testimony 
a. Estimates its wrong 2/3 of the time
ii. Psychiatrists used hypos instead of actually meeting Δ
iii. Sentence here is unreliable
c. Held: psychiatric testimony of future dangerousness = constitutional
i. Reliability can be determined by adversary process
2. Dr. Death (p. 469)
a. Dr. James Grigson testifies about Δs w/o interviewing them, based on hypos, & sent 118 convicted murderers to death row
b. APA & Texas Society of Psychiatric Physicians expelled him for ethical violations in 1995.

3. Anti-Social Personality Disorder
a. Diagnosis is like the kiss of death b/c
i. Uncurable
ii. Like a psychiatric diagnosis of evil
iv. Victim Impact Evidence
1. Booth v. MD (1987, p. 492 in Payne)
a. Victim impact = unconstitutional under 8th amendment ( per se inadmissible
b. Concern w/ decision turning on victim’s family, not on Δ
c. Unstated concern: race
d. Victim’s family can’t give jury their opinion as to appropriate sentence
2. SC v. Gathers (1989, p. 492 in Payne): extended Booth to statements made by prosecutor to sentencing jury re: personal qualities of victim
3. Payne v. TN (1991, p. 492): overruled Booth & Gathers
a. Held: ( no per se bar to victim impact evidence under 8th amendment
i. Evidence is relevant
ii. Based on idea that Δ & victim should be on equal footing at penalty phase
iii. Personalization of the crime
iv. BUT victim’s family still can’t give opinion re: appropriate punishment still stands from Booth
b. What prompted the change from Booth to Payne? Victims’ Rights Movement
VI. Chapter 11: Guiding the Sentencer
a. Tuliaepa v. CA (1994, p. 507)
i. Court reaffirmed principle in Zant
ii. Vagueness challenge to 3 ACs in CA statute
1. Rivkind: (a) & (b) are really critical & have huge impact on penalty determination
a. (a) Allows prosecutor to emphasize diametrically opposed facts & circumstances to garner conviction as a reason to impose death
b. (b) presence of other criminal activity that involves force or violence
2. Before Tuliaepa, (a), (b), and (c) were considered ACs and the rest were MCs; now, all considered factors
iii. Δ also challenged sentencing factors b/c they don’t instruct sentence how to weigh any of the facts
1. Ex: even though statute specifies age as a mitigating factor, jury might consider it to be an AC
iv. Held: factors aren’t vague; OK not to instruct jurors how to weigh particular facts

1. Just b/c Constitution doesn’t require more specific instructions doesn’t mean that attys can’t suggest them

v. Blackmun’s dissent: Relevant distinction is what sentencer is told to do w/ agg factor

1. Vague AC creates risk of arbitrary thumb on death’s side of the scale

vi. Rivkind: distressing that ( junction between instruction & what jurors understand

vii. CA SC now backing away

b. Jury Instructions
i. Instruction on Possibility of Commutation: CA v. Ramos (1983, p. 517)
1. Issue #1: Constitutional to instruct jury re: governor’s power to commute LWOP sentence? (Briggs Instruction)
a. Held: yes; no violation of 8th & 14th amendments
i. Bringing to jury’s attention possibility that Δ might be returned to society is OK

1. Jury’s deliberation is individualized in this sense

2. Issue #2: Since instruction is constitutional, does Constitution require instruction that death sentence may be commuted?

a. Held: no; instruction wouldn’t restore situation to “neutrality”

b. Jury concerned about preventing Δ’s return to society won’t be any less inclined to vote for DP upon learning that even a death sentence may not have such an effect

3. BUT on remand, CA SC held that Briggs instruction violated CA state constitution b/c it was a “misleading half-truth.”

ii. Can’t Misinform Jury of Its Role: Caldwell v. MS (1985, p. 525):
1. π argued that jury’s decision on DP was automatically reviewed by state Supreme Court
2. Issue: Constitutionality of capital sentence when jury is lead to believe that responsibility for determining appropriateness of sentence rests w/ appellate court that later reviews case
3. Held: unconstitutional under 8th amendment
a. Jury must be accurately informed of role
b. Not relevant to valid state penological interest
c. Sentencers must treat their power to determine appropriateness
d. If jury thinks that decision is reviewable, might sentence Δ to death despite being unconvinced that it’s the appropriate punishment in order to “send a message”

iii. Required Instruction When Future Dangerousness is at Issue: Simmons v. SC (1994, p. 533)
1. π argued in closing that Δ’s future dangerousness was a factor for jury to consider

a. Δ asked judge to clarify to jury that he would be ineligible for parole

b. Δ offered into evidence survey that showed that only 7.1% of all jury-eligible adults who were questioned firmly believed that inmate sentenced to life would actually spend the rest of his life in prison
c. Court refused requested instruction

d. Jury asked if imposition of life sentence carried possibility of parole

i. Judge told jury not o consider parole or parole eligibility in reaching verdict

2. Held: Due process requires that sentencing jury be informed that Δ is parole ineligible when Δ’s future dangerousness is at issue & state law prohibits the Δ’s release on parole
a. Can be done either by way of argument by defense counsel OR an instruction for the court
b. Δ had no opportunity to deny or explain info upon which his sentence was based
i. Jury may have reasonably believed that Δ could be released on parole if not executed
c. Possible Juror Confusion:
i.  Weeks v. Angelone (2000, p. 542)
1. Facts:

a. π sought to prove 2 ACs

b. Jury asked if the sentence of life has possibility of parole & if so, under what conditions a prisoner meets parole
i. Judge responded that jury should impose punishment that is just under evidence & not concern itself with what happens afterwards
c. Jury asked if they believed Δ is guilty of at least 1 of the ACs if they were required to impose DP
i. Judge told jury simply to refer back to earlier jury instruction
d. 2 hours later, jury imposed DP
2. Issue: whether jury understood the range of mitigating evidence; whether they understood that they could sentence Δ to life even though found him guilty of 1 AC
3. Held: jury instruction & answer didn’t violate Δ’s 8th am rights
a. Jury is presumed to follow instructions
b. Jury is presumed to understand judge’s answer to question
c. Court applied Boyde standard: whether there is a reasonable likelihood that jury applied the instruction in a way that prevents consideration of constitutionally relevant evidence
i. Found that at best, Δ demonstrated only a slight possibility that jury considered itself precluded from considering mitigating evidence ( insufficient to prove constitutional violation under Boyde
ii. Can you resolve questions of juror confusion by holding evidentiary hearing & asking jurors?
1. Not under federal law
a. FRE 606(b): juror testimony re: mental processes of jurors & their conduct during deliberations ≠ admissible except: 
i. Insofar as testimony related to any extraneous prejudicial info brought to jury attn or any outside influence improperly brought to bear on any juror
2. Studies
a. Weeks-based study (p. 554): 
i. 3 groups

1. No-question group (given no information): ~ 50% misunderstood pattern instruction & thought they were required to impose DP if they found 1 AC
2. Directing jurors to re-read instruction group: didn’t improve comprehension & slightly greater percentage thought they were required to impose DP if 1 AC
3. Jurors that received Δ’s requested reply: < 30% misunderstood
ii. Jurors who understood instruction were more likely to vote for life than those who misunderstood
b. Study about meaning of aggravation & mitigating (p. 554)
i. 491 upper-division undergraduates asked to formulate def’n of mitigation & aggravation
1. Lots of misunderstandings re:
a. Evidence that they could consider
b. Specific sentencing factors
c. More studies 554-560
PART IV: AFTER THE DEATH JUDGMENT
I. Chapter 12: State Court Review

a. USSC requires some kind of appellate review – does it require anything more?
b. What is meaningful appellate review?
i. Errors of State Law Aff’d is OK: Barclay v. FL (1983, p. 562)
a. Facts:
b. Δ & 4 others participated in killing
c. Jury found 6 ACs, 2 of which were non-statutory
d. Jury found no MCs
e. Δ got DP after jury recommended life; FL SC aff’d
2. Issue: Did FL SC provide req’d appellate review or just rubber stamp it?
3. Held: Mere errors of state law are not a concern of the court
4. Rule (Stevens, concurring): prisoner must prove pattern/practice of erroneous affirmances & bad faith
a. Stevens seems to say that since FL SC doesn’t affirm everything, that’s not a rubber stamp process
5. Review process on its face or individually?
a. Plurality, Stevens – on its face
b. Marshall – must look @ individual case
ii. State Errors that Rise to the Level of Violating Federal Due Process
1. Hicks v. OK (1980, p. 573, Note 2): if state law guarantees Δ liberty interest & then state arbitrarily takes that away, it can be a violation of federal DP
2. Bouie v. City of Columbia (1964, p. 573, Note 2): unexpected & unforeseeable expansion of state law = federal due process violation
c. What can judges decide on appeal?
i. Ring calls this line of cases into question
ii. Cabana v. Bullock (1986, p. 574): 
1. Δ denied killing, attempting to kill, or intent to kill
2. Issue: under 8th amendment, can app ct make factual finding to make Δ death eligible?
3. Δ argued that since intent was factual, app ct couldn’t rely on the cold record
4. Held: App ct can make this factual finding
a. Nature of decision (whether DP is proportionate) is different from jury’s decision on whether penalty is appropriate
5. Note: on remand, MS SC determined Edmund was satisfied but nevertheless sentenced him to LWOP b/c:
a. Actual killer was sentenced to LWOP
b. In 40 years between Furman & remand, no one was sentenced to death w/ as little involvement as Δ
6. After Ring:
a. Can argue that Enmund/Tison determination is a court-imposed requirement under 8th amendment, not legislatively reuiqred
i. 6th amendment right attaches to legislative rules, but perhaps not judicial rules
iii. Clemons v. MS (1990, p. 578)
1. MS is a weighing state (agg v. mitigating)
2. Jury found 2 ACs & sentenced Δ to death, but 1 was later invalidated
3. Issue: can appellate court re-weigh factors?
4. Held: yes
a. App ct can either re-weigh OR apply harmless-error review
b. Remanded for determination whether MS SC correctly applied harmless error standard
i. On remand, MS SC sentenced Δ to life b/c court said it didn’t have the authority to re-weigh under state law
ii. BUT 1994 – legislation enacted giving MS SC authority to re-weigh and review for harmless error
d. Right to State Habeas Counsel
i. PA v. Finley (1987, p. 585 in Giarrantano): Constitution doesn’t require States to provide counsel for habeas proceedings
ii. Murray v. Giarrantano (1989, p. 584)
1. Civil rights action against VA officials claiming that Δs were constitutionally entitled to state-provided state habeas counsel
2. Δs argued: 
a. Death is different
b. In VA, you can’t bring certain claims on direct appeal, so habeas is your 1st & only remedy
3. No majority op’n; concurrence seems to state rule
4. Rule (Kennedy, concurring): scheme doesn’t violate Constitution b/c no prisoner on death row in VA has been unable to obtain counsel & system is staffed w/ ready lawyers
a. Might be constitutional claim in the future, but no present claim
iii. Rivkind: big issue isn’t state law, but lack of counsel
1. CA has been looked at as one of the leaders in providing counsel & providing compensation
a. Ppl on CA’s death row wait an average of 4 yrs for lawyers

II. Chapter 13: Federal Habeas Corpus – See Handout!
III. Chapter 14: Execution

a. Delay in Execution

i. Court has yet to address question of whether waiting too long to execute = cruel & unusual punishment
ii. Lackey v. TX (1995, p.719): dissent from denial of cert.
1. Stevens: 
a. Argues that after too long, DP is no longer a deterrent & doesn’t serve retributive purpose b/c person may have changed
b. 17+ years on death row = cruel & unusual punishment
iii. Counter-argument to Stevens in Lackey: if you want due process, you can’t complain that it takes too long
iv. Being litigated internationally ( some judges have set time limits:
1. India – 2 years
2. Jamaica – 5 years
v. Rivkind: unsure if Court will ever take up the issue (odd issue b/c Δs benefit by time)
b. Competency to be Executed: 
i. Under CL, was always considered inappropriate to execute someone who had become insane
ii. Religious theory – insane can’t atone for their sins, so killing them will damn them for eternity
iii. Ford v. Wainwright (1986, p. 721)
1. Court follows CL & holds that 8th am forbids execution of insane ppl

2. If prisoners can’t understand what’s happening to them, then it’s cruel & unusual punishment

3. State’s procedures for determining sanity must provide prisoner w/ some due process protections

i. What is adequate due process?

ii. Δ must be able to participate in process

iii. B/c FL allowed only submissions w/o Δ’s opportunity to present evidence, scheme = unconstitutional

iv. Doesn’t have to be full sanity trial

v. But no rule as to what is adequate

1. Court cited Ford in Atkinds for the principle that the process is left to the states

iv. CA has civil jury trials on ? of whether Δ is competent to be executed

1. Kelly case: 4-5 week trial; π argued that Δ was competent b/c he could play tic-tac-toe; defense had ready, but didn’t use chicken video showing chicken playing tic-tac-toe

v. “Curing” Δ for Execution

1. State v. Perry (La. 1992, p. 735, Note 1): LA SC said prisoner cannot be forcibly medicated for purposes of execution

2. WA v. Harper (1990, p. 735, Note 1): USSC said it is consistent w/ due process to administer drugs if prisoner is dangerous to himself or others

3. Singleton (8th Cir.): held that it is constitutional to forcibly medicate for purposes of execution; USSC denied cert.

4. A.M.A. says it’s unethical for Dr.’s to participate in “curing” for execution

a. Ex, p.736: State Hospital’s Chief Medical Officer refused to treat Δ more aggressively so he would understand why he was being executed

c. Clemency
i. Ohio Adult Parole Authority v. Woodard (1998, p.736)
1. 2 issues:
a. Whether an inmate has a protected life/liberty interest in clemency proceedings
i. Held: due process isn’t violated
1. Inmate has no constitutional or inherent right to commutation of sentence 
2. Executive discretion shouldn’t be fettered by the courts
b. Whether giving inmates the option of voluntarily participating in an interview as part of the clemency process violates an inmate’s 5th amendment rights
i. Held: no b/c interview is voluntary

ii. Process

1. Varies from state to state

2. Governor/clemency board generally has authority to grant 3 types of relief:

a. Reprieve of execution for set period of time

b. Commutation of death sentence to lesser sentence

c. Pardon which exonerates inmate of guilt for crime

3. Federal cases: President has sole authority

d. Methods of Execution
i. Last states to do electrocution have given it up (but still have it on the books)
ii. Lethal injection – new method of execution
1. But new studies support argument that it is cruel & unusual punishment
a. 1st drug paralyzes, 2nd drug is extremely painful (banned for euthanizing drugs)
iii. UT still does firing squad
e. Public Viewing of Execution (p. 745)
i. How much does press get to watch?

1. Litigation in 9th Cir. letting press watch more than point where injection is administered

PART V: THE DEATH PENALTY RECONSIDERED
I. Chapter 15: Current Perspectives on the Death Penalty

a. The Death Penalty in the International Context

i. Minister of Justice v. Burns (2001, p.748)
1. 10 year policy of granting extradition from Canada to US for capital cases reversed
2. Held: Canada could no longer participate in anything that resulted in DP
ii. International Treaties: Administration of the DP in the U.S.
1. Ppl argue both national & international claims
2. Sense that Atkins had much to do w/ fact that some USSC justices were getting flack from int’l justices
b. Domestic Reconsideration – Is the System Broken?
i. 1980s & 90s: very little attention paid to DP

ii. 2000: movement started w/ cases of innocence
1. IL: 13 executed, 12 innocents released from death row

2. Most ppl think that innocence isn’t the main issue, but it has now spilled into other issues

iii. Columbia study (Liebman): DP in US is broken

1. Cites statistics, p. 793

iv. Callins v. Callins (1994, p. 772): Blackmun’s dissent from denial of cert.
1. System remains fraught w/ arbitrariness, discrimination, caprice, & mistake
2. Says that we can’t reconcile the 2 important principles of removing arbitrariness while still offering individualized sentencing
3. Says Furman’s holding was correct (even though he dissented then)
4. The “death penalty cannot be administered in accord with our Constitution.” (p. 781)
v. Death: The Ultimate Run-On Sentence (Kozinski, p. 782)
1. Strongly believes in DP but really thinks we’re misguided
2. Sees 2 possible solutions:
a. Judicial: slow abolition by the courts
b. Political: narrow class of death-eligibility so it really applies to the worst of the worst & ppl are actually executed\
3. Argues that sol’n must be political
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