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Overview
First, look at reviewability, timing, & standing. Then review the agency’s decision (e.g. Chevron).
Judicial Scope of Review
I. Reviewability

a. presumptive review --overton park, abott labs

b. statutory preclusion

c. committed to agency discretion by law

d. agency inaction

II. Timing

a. finality

b. ripeness

c. exhaustion

III. Standing 

a. prudential test

b. constitutional test

c. associational standing

Checklist approach:

P must pass these 3 hurdles (reviewability, timing, standing) then attention shifts to agency.
Separation of Powers

Non Delegation Doctrine

Delegating Legislative Duties
Congress isn’t supposed to delegate legislative authority.
Article I § 1: “all legislative powers…shall be vested in a Congress of the United Sates.”

Field v. Clark (1892):  President imposed retaliatory tariffs. Congress cannot delegate legislative power, but it can allow details to be filled. OK delegation.
High-water mark for Non-delegation doctrine:

Panama Refining “Hot Oil Case” (1935): President prohibited interstate shipments of “contraband” oil. The statute didn’t give President enough guidance. BAD delegation.
Schechter Poultry “Sick Chicken” (1935): Criminal prosecutions for violations of Live Poultry Code. Statute was overly broad delegation and had procedural deficiencies.
Current approach:

Yakus (1944): Wartime price controls. Court upheld broad delegation to promulgate standards that would be generally fair & equitable and effectuate the purposes of the Act.
Courts can narrow the construction of the delegation to find it OK.

Amalgamated Meat Cutters: President froze wages, the statute didn’t say much. Congress may delegate to the President the power to stabilize wages and prices. There must be intelligible standard and substantive and procedural controls that limit agency’s power.
Court must be able to see standards and boundaries.

Sun Ray Drive-in “Liquor license”: Store denied liquor license, but no specific standards. An administrative agency must adopt and follow specific standards upon which to base decisions.

Delegation is OK if there’s an “intelligible principle”

American Trucking: Administrator revised air quality standards—new standards challenged. Delegation is OK because there was an intelligible principle to guide the agency’s exercise of authority.
For example:  "manage through wise policy" is too broad.

Cf. "Set emission limits on CO2 to reduce ambient levels to 10% above background levels" is still offering broad discretion, but there's an intelligible principle and there are standards and boundaries.
Delegating executive powers
Legislative Veto: Congress cannot give presidential powers to the Congress. 

Chada: House of reps vetoed an AG decision not to deport Chada who overstayed his visa. Congress may not allow a one house veto that overrides the presentment clause .
Presentment Clause: To make law you much have both houses and the president. 

But if Congress is not making law then it doesn't need to be held to the Presentment Clause.

Impeachment doesn't go to the President and it is separately authorized in the constitution. 
Delegating judicial powers

ALJ can adjudicate disputes between private parties and government.
Nearly all ALJ cases involve public rights.
Adjunct theory: Between private parties

Crowell v. Benson (1932):  Workers compensation case.  Court creates a distinction between public rights (btwn govt and private person) which can be adjudicated by agencies and private rights which cannot.  Adjunct theory is applied here because it is between two private parties.  OK because board is acting as an adjunct of the article III court.
Granfinanciera (1989)--Says that it is OK to have closely intertwined public and private rights adjudicated by agency, but all other non-public rights must go to an article III court.

Thomas (1985)--FIFRA to get chemical approved, must submit data, but next applicant can use data submitted but you have a right to be compensated for that. Two private parties go to administrative arbitration to set price.  The court finds that the private right is closely related to the public right so ALJ is OK.
No longer public/private distinction: Personal inquiry of need of impartial judge.
Commodity Futures Trading Commission v. Schor (1986): Schor sued broker who asserted a CL counterclaim. The adjudication of counterclaims by the CFTC is permissible because particular area of law & waived right to Art. III judge.

Compare
Northern Pipeline (1982)--Bankruptcy courts allowed to adjudicate all claims related to cases under title 11.  Tried to apply the Adjunct theory but it fails because the powers granted to the bankruptcy court were too broad (included a wide range of private rights questions).
Constitutional arguments: 
· Argue that according to Shor it is important to have impartial judge.  
· Argue according to the other line of cases that a private right against govt can be assigned to ALJ.

Statutory arguments

· APA sec. 556 & 3105 says that the litigant has a right to an impartial decisionmaker.
When do you have a right to an Article III judge vs. an ALJ

Crowell: private right between private parties ALJ

Marathon: bankruptcy too broad  for ALJ

Thomas: Public rights included

Schor: public/private no longer determinative-- test that litigant has right to impartial judge  (waived art. III judge right)

Granfinanceria: rests on public private distinction 

Overly narrow statutes

Irrebuttable Presumptions: The courts are not allowed to challenge a legislative substantive issue.  Therefore, the courts turn it into a procedural issue and call it an "irrebuttable presumption" or "right-to-hearing" issue.  You can turn almost any statute into some kind of presumption.
USDA v. Murry: Food stamp benefits may not be denied on the basis of a conclusive presumption that households wherein members older than 18 years are claimed as dependents are not needy. Violation of due process.
Explicit Statutes

Delany clause is a no tolerance statute to refuse food additives that are not shown to be safe. 
Public Citizen v. Young (D.C. Cir. 1987) CB 139: If statute says no risk then there is no de minimus exception. Cosmetic dye causes slight risk of cancer.  FDA said there's a de minimus exception (don't bother with trifles).  But the court says that the statute does not allow such exception and it is up to Congress to change not the agency.
Clean Air Act Sec. 112 is a health-based standard. Zero risk (don't consider costs)

NRDC v. EPA  (1986): NRDC challenges EPA standard because it doesn’t comply with the zero risk approach of Congress. DC Circuit says that EPA standard misinterprets the law.  Next, Congress amends the CAA.
Control of Agencies

Statutes

Statutes are used to control the procedure of agencies.

a. Procedural Fairness

· APA subjects all federal administrators to minimum procedural standards. It makes info available to public, sets rule making and decision making prodcedures, and provides for judicial review.

· Federal Register Act requires agencies to publish their rules.

· FOIA requires administrative records and makes them available to the public.

b. Procedural statues with substantive goals.

· NEPA requires an environmental review before any major action.

· Regulatory Flexibility Act compels agency to gather informtion about the impact of regulatory requirements on small businesses.
Idaho Sporting Congress v. Rittenhouse, 305 F.3d 957 (9th Cir. 2002). Trying to enjoin two timber sales for violation of NEPA and Forest Act. Court finds that the forest service is violating law:

the proxy approach doesn't comply with the law (law says to monitor species, so existence of habitat is not a proxy for existence of animal).

California v. Norton, 31 1 F.3d 1162 (9th Cir. 2002).  The case is about opposing oil drilling, but it turns on the issue of whether the lease suspension is subject to the statute.The court  holds that the suspensions are subject because the legislature specifically amended the statute to make it subject to consistency review and the leases were never originally subject to review. 

Congressional Oversight

Legislative committees have oversight hearings to monitor agency activities and review the agency's performance
Courts will not interfere with biased decisions of agencies caused by congressional interference that are not judicial in nature.

Courts will not allow congressional influence in agency's judicial function.

In Pillsbury  unusally the court said that the congressional hearings intruded into the commission's decision making processes. (CB 177) 

Appointments & Removal
Controlling Congressional Attempts to Appoint and Remove Administrators
Congress not allowed to interfere with appointment of Administrators (executive power).

Officers of the US must be appointed pursuant to the appointments clause.

Congress cannot make appointments.
Buckley v. Valeo, 424 US 1 (1976) CB 190: Congress arranges a system of appointments that meets everyone's desires--it's complicated but tries to be fair.  It is struck down because it violates the constitutionally mandated process for appointments.

Congress cannot remove agency officials.
Bowsher v. Synar 478 US 714 (1986) CB 202: Congress makes a scheme to keep the budget from overspending.  It gives the controller a formula to cut a percentage across all items. The Court says that the Controller is legislative not executive and that congress cannot perform these executive functions.
Congress’ power to regulate President’s relationship with Administrators
President cannot remove agency officials (not purely executive).
Humphrey’s Executor:  Roosevelt fired Humphrey (FTC) without cause. In absence of congressional approval, the President may not fire administrative officials of fixed terms unless the office is purely executive.

Compare: Myers (1926): It is OK to fire the Postmaster General because duties are purely executive.
Congress takes appointment power away from president.

Morrison v. Olson 487 US 654 (1988) CB 231. Ethics in Government Act does not violate the appointments clause nor does it interfere with president’s authority. A council for investigating ethical violations in govt.  Attorney General starts the process.  It seems like a problem because executive officer can be appointed and removed by someone other than President.  But they say it is an inferior officer (May have come out wrong.)
Executive Authority to Direct Agency Policy
Three situations where 

1. President acting under express statutory authority. (congress supports) = OK

2. President acts contrary to statutory authority (congress doesn’t support) = Not OK, unless congress is unconstitutional

3. President acts where congress is silent (congress is silent)= unclear, has congress preempted the president’s action?

Statutes: How strongly do statutes indicate grant of authority or prohibition?

Constitution: How strong is the indication of independent presidential authority/ history?

Youngstown Sheet & Tube v. Sawyer:  President ordered Sec. of Commerce to take control of the steel mills. The court said that the President cannot take control of the industry without constitutional or statutory power.
What really happened in Youngstown, if it was allowed in all of these other cases? Truman gave the workers a raise—unlike other situations that allowed President to seize industry.

Presidential Exercise of Constitutional Power

In Re Neagle: Marshall protecting Justice shoots someone.  President told him to protect the Justice, there was no statute saying so.  The court said that it’s OK because the constitution gives the president enough power.  

1. Constitution:  extended to give president independent power

2. Statute: Silent
In Re Debs: Socialist enjoined from talking to railroad employees. Didn’t have statutory authority to regulate labor disputes through injunction.  Court said that there was constitutional authority to regulate commerce. 

1. Constitution: OK for president to regulate commerce.

2. Statute:  no statutory authority

Midwest Oil: President can withdraw lands from oil exploration contrary to the statute that opens lands to exploration. 

1. Constitution: history/ traditional power for president to exercise

2. Statute: statute says don’t do it (congress has chance to review)

Dames & Moore: What happened here?
1. Constitution: historical practice

2. Statute: no statute

Executive Orders: OMB to control agencies

Executive order 12,291 [OMB & ORIA]: Regulatory Impact Analysis: agency has to submit a report that compares the costs & benefits of a regulation.  The office can decide if the c/b is right.  The agency can do what it wants, but the determination can help plaintiffs that don’t like the regulation.

Except: If statute says don’t consider costs then ORIA doesn’t matter.

Limited by timing on rule: OMB may not use its oversight authority to frustrate compliance with statutory deadlines.
Environmental Defense Fund v. Thomas, 627 F.Supp. 566 (D.C. 1986) CB 288: EPA was supposed to issue regulations on leaking underground storage tanks (LUST). RCRA says EPA create a rule for permit requirements for underground tanks. EPA and OMB are arguing over Executive Order 12,291.  EPA wants to ignore cost benefit analysis and prevent all leaks, OMB says EPA should only prevent leaks that threaten human health. OMB is going to delay rule beyond RCRA deadline. Court says that OMB can't make the agency miss the deadline.

Adjudication

Formal Hearing

"On the record after agency hearing." APA § 554. If those magic words are in there then there must be a "formal" hearing.
APA 5 USC § 556 & 557

1. Agency has the burden of proof--as proponent of the rule.

2. Agency and experts may be cross-examined. (There is a developing body of case law that determines when this is/is not required.)

Key questions to ask about hearing:

·
Does the statute (e.g. Organic Act) authorizing the agency's decision require any hearing?

·
If so, does it require that the decision "be determined on the record after opportunity for an agency hearing" within the meaning of the APA? 

·
If so, does the agency’s statute modify or add to the procedural elements that the APA prescribes? 

·
And, if a hearing is required, but APA requirements are not triggered, what sort of hearing?
Individual adjudication requires hearing (( Legislative act does not

affects private rights of individuals
 ((
general rule affecting everyone
No formal hearing necessary prior to establishing rules when it is legislative act with general applicability.

United States v. Florida East Coast Railway, 410 US 224 (1973) CB 387. 

ICC regulates box-cars, two companies are unhappy with the rule. Florida East Coast says that there's a formal hearing required even though the "magic words" weren't used. Question is if 556 & 557 are triggered?  

Magic words trigger formal hearing, words close to the magic words may sometimes trigger a formal hearing. 
Hearing triggered: Califano v. Yamasaki (442 US 682, (1979). CB 395
The nature of the statutory standard implies whether and how extensive a hearing.  No magic words in statute. Social security overpayments, if there is a reconsideration don't need hearing, but if you must evaluate fault for a waiver then you need a hearing.  
No hearing: LTV : Agency oversees pension plans and restores LTV's terminated pension plan...but LTV doesn't want it. Court says no magic words, therefore no hearing requirement.   

Agency deference --Chevron

Chevron v. NRDC Requires that a formal agency interpretations (e.g. rulemaking or adjudication) of ambiguous statutory terms to be upheld unless the agency’s interpretation is unreasonable.

Two step analysis:

1. Has congress spoken clearly on precisely the question at issue? If so, that is the end of the matter. If not,

2. Is the agency's interpretation reasonable? 

Chevron deference only applies to formal rulemaking & adjudication.
Third Party Hearing Rights

Intervenors in agency hearings if standing:

1) Congress intended that particular class of parties have such access? 

2) Could an agency's grant (or denial) of access be defended as consistent with the legislative goals reasonably imputed to a particular statute?

Church of Christ v. FCC radio station is supposed to broadcast different points of view--racial segregation. Church wants license revoked.  Court says that Church should be allowed to (intervene) participate in the hearing between FCC & radio station (even though they had no adverse economic consequences as a result of the license renewal).
Cf. Town Court Nursing Center elderly residents may not have hearing before agency  that could revoke the home’s ability to provide nursing care at govt. expense. 
Formal hearing process

APA  § 556 & 557

ALJ & parties must be given notice and be present.

Burden of proof on the rulemaker.

May present evidence, cross-examine, etc. 

Decisions must be backed by statement of rational basis.

Richardson v. Perales Written medical reports may constitute substantial evidence even though live testimony contradicts them. Denied Social Security benefits on basis of medical reports.  

Compared to courts

Hearsay OK.

No ex-parte contacts except:

1. between persons constituting agency and presiding officer

2. giving information ex parte to congress about the merits of a proceeding

Stare decisis less force in admin decisions, but reasoned decision-making may rely on precedent.
Res judicata if it supports the purposes of the statute being implemented.

Estoppel is not enforced.

Managing adjudicatory personnel

APA gives right to an impartial decision maker.  § 556 & §3105. You can’t put too many restrictions on ALJ.
An ALJ has standing to attack work product restrictions on judges.

Nash v. Califano, (1980). CB 443: Headquarters is telling the ALJ of SSA  how to run cases, a production quota,  they should average 50% reversal, and have opinions written by clerical and managerial personnel. The APA confers a qualified right of decisional independence upon ALJs.  Reversal quota violates "impartial decisions" in sec. 556.  Other provisions violate sec. 3105. 

Standing requirements
Art III: (1)injury in fact (2)fairly traceable to the defendant's actions and (3) relief sought will redress plaintiff's injury.

Prudential: plaintiff's grievance must fall within the zone of interest protected by the statute

Zone of interest not on those Congress intended to benefit, but focus on those who do benefit
Rulemaking

Informal Rulemaking: APA § 553, “notice & comment rulemaking”

Formal Rulemaking: APA § 556 & 557, “on the record after opportunity for hearing”

Controlling adjudication through rulemaking

Basically, if an agency wants to control an ALJ then do it through rulemaking. 
Heckler v. Campbell: Agency may rely on guidelines to determine a claimant’s right to Soc. Security benefits.  There was a hearing to determine factors, but the guidelines determined what benefits the person was to receive.

Avoiding adjudication through rulemaking.

Airline Pilots Ass’n v. Quesada: FAA administrator may promulgate reasonable rules to avoid individual adjudications.  The rules must be a general application.  Safety rule to forbid pilots over 60 years old.

Process

1. Notice of proposed rule making --FR

2. Proposed Rule --FR

3. Comments and Response--FR

4. Informal hearings--optional

5. Final Rule w/ statement of basis, purpose, comments, & responses -- FR

6. Petition for review (sometimes rule is challenged in court)

All of this comprises the administrative record.

If statutory deadline, then timeline

If no deadline, then 90 days for comments unless they extend.
Agency authority to make laws

Agencies have authority to pass rules that can affect the rights of third parties.
Nat'l Petroleum Refiners Ass'n v. FTC,(1974) The rule requires companies to post the octane numbers.  The FTC is supposed to stop unfair trade practices. Agencies can only make rules that are consistent with the statutory delegation. 
Limits to delegation:

When congress intends the agency to have rulemaking authority that affects public then congress is supposed to set the parameters of sanctions. When the statute doesn’t speak in those terms but just said the agency can make rules then it is only able to make internal rules. 
Review of agency rulemaking
Non-APA Review = rational basis review
Pacific States Box  Basket Co. v. White, 296 US 176 (1935) CB493.

Rule ordering that Oregon fruit be in a certain container, container maker challenges rule. Oregon container company favored by rule. Rational basis review:  if any state of facts can reasonably be conceived that would sustain it.   
Attorney’s fees

Must try to get attorney's fees through organic statute or Equal access to justice act (not provided under APA). 

Equal Access to Justice Act

If you win the position of the government was "not substantially justified." 
(1) did congress speak clearly on precisely the point at issue? if agency loses this point then get attorneys fees.

(2) was it unreasonable based on record?

Review under APA: informal rulemaking
Agencies can go through an informal rulemaking process.

Automotive Parts & Accessories Ass’n v. Boyd: Regulations to have headrest under Motor Vehicle Safety Act may be adopted informally. Court looks to actual reasons given contemporaneously and supported by the record.  Must respond to comments with reasons.

Cost/Benefit Analysis

The rules must be reasonable, to advance the purposes of the enacting statute. (Court used a balancing approach safety ((costs.
Nat’l Tire Dealers & Retreaders Ass’n:  Dept. of Transport wanted information permanently imprinted on the retreads.  The Dept. didn’t prove that the information was necessary beyond purchase time and the plaintiffs claimed it was prohibitively expensive. Section 706(2) the court shall set aside agency action found to be arbitrary, capricious, and abuse of discretion, or otherwise not in accordance with law.
1. Admin record must support decision: In a court of appeal everything depends on the administrative record (no expert testimony, etc.).  The comments are important.  If you are challenging a rule you have to put the comments in the record. 

2. Agency must answer comments and adequately support rejection of comments.

Arbitrary & capricious (sec. 706)Based on "the whole record"
OLD: agency just needed some evidence to base its decision upon. 

NEW: the decision must be arbitrary and capricious as a sum of the whole record.

Substantial Evidence (sec. 556,557) unsupported by substantial evidence in the case.
Judicial Review

Just as when an agency promulgates a rule, when it modifies or rescinds a rule, it is required to supply a rational basis supporting its decision.

Motor Vehicle Manufacturers Ass’n v. State Farm (1983):  Decision to revoke the passive restraint requirements in cars was arbitrary and capricious. The auto seatbelts benefits (use doubled) were outweighed by the costs—but it failed to consider that airbags (highly effective) were passive restraints too. An agency has to provide a rational basis for its decision to revoke—it may be required to more fully justify its rescission than if it had not acted at all. Standard of review higher for recission.
State Farm
1. recession of rule must be supported as well as promulgation of rule

2. agency must make "rational connection between facts found and choice made"

3. must consider alternatives

4. decision must be supported by record, no post hoc rationalizations
Arbitrary & capricious if:

·
Failed to consider relevant factors

·
considered irrelevant factors

·
counter to evidence

·
implausible

·
failed to offer explanation

·
no rational connection between facts found and choice made

Procedural requirements of APA sec. 553
APA is the default procedure. Otherwise the statutory procedure is necessary.

Notice and opportunity for comment
Informal rulemaking agency must disclose the data upon which it based its decision.
Nova Scotia Food Products: FDA adopted rules for smoking fish to prevent botulism. FDA did not comply with §553(c) that requires a concise statement accompanying the rule.  FDA didn’t release the data upon which it based its decision for the rule.
Minimum procedures for informal rulemaking under APA:

1. Must make scientific data underlying rule available for public scrutiny and comment (involve interested parties to participate)
2. must answer comments (Agency shall provide a general statement of their basis and purpose
Studies after initial notice and comment period.

Additional study that the agency relies requires notice and allow additional time for comments.  But a study received after comment period need not be disclosed if it merely addressed issues that were fully ventilated during the comment period.

Notice of Issues and Alternatives

What if original notice doesn’t adequately describe the alternatives the agency is contemplating?

Wagner Electric  notice said will relax performance criteria of turn signal (narrow), but didn't seek comment on the criteria proposed. Not OK

South terminal v. EPA EPA changed auto parking plan to reduce smog (broad) due to comments, but no opportunity to comment on changes. OK 
Other approaches:

· Mandate in statute to consult with advisory committee.

· Publish an advance notice a proposed rulemaking (ANPRM) with alternative solutions.

Hearings in Informal Rulemaking
APA § 553 (c) does not require any oral hearing, some statutes however provide some opportunity for oral presentation.

Vermont Yankee Nuclear Power v. NRDC, 435 US 519 (1978) CB 550.

NRDC challenged a nuclear power plant permit. They have an informal hearing and the NRDC challenges that they should have been able to cross-examine b/c highly scientific matter.  They decided that there was a zero environmental effect of spent nuclear fuel. Supreme Court says that the APA sets out a maximum procedure necessary. 

1. §553 does not require formal hearing. Reviewing court may not require procedures more stringent than § 553. (If congress wanted more it would have required a formal hearing.) 

2. you can't put the expert on the stand and cross examine them but you can challenge that they didn't answer certain comments.

Important developments:

· Agency charged with licensing in adjudicatory hearings can establish generic disqualifying factors in informal rulemaking. Storer Broadcasting
· Can fix rates for an area rather than adjudicate individual companies.

· Can prohibit unfair trade practices by rule rather than through individual enforcement.

· Rules can be challenged in court rather than only as a defense to an enforcement proceeding. Abott Labs.

Exparte Contacts

Informal rulemaking (§ 553) Unless there's a statutory requirement (eg CAA) to docket ex-parte contact, then they don't need to be on the record.

Formal rulemaking (556&557) No ex-parte contacts. (Adjudicatory and a violation.)

No ex-parte contacts except:

1. between persons constituting agency and presiding officer

2. giving information ex parte to congress about the merits of a proceeding

Home Box Office: Refuse exparte, at least place summary in record.  Once notice of proposed rulemaking issued then agency decisionmaker should refuse ex parte communication, or summary of oral communication must be placed in public file.
Action for Children’s TV: Limits HBO, exparte OK w/o unfair advantage. Failed to adopt improved children’s programming regs. Industry proposals had not been made public. But this limited HBO to those where the unfair advantage outweighs the practical burdens.
Statute may not forbid exparte (e.g. CAA). Promulgating a rule under the Clean Air Act the EPA may receive input following the close of the official comment period. 

Sierra Club v. Costle: EPA adopted emission standards that the Sierra Club thought too lax and result of exparte blitz.  But the CAA didn’t specifically prohibit Ex-parte contact.  Contacts, however, should be docketed. 
It is OK for Congress to pressure an agency, but not threaten extraneously. 

Two part test for congressional pressure--DC Federation:

1. content of pressure is designed to force him to decide on factors not made relevant by congress and

2. determination was actually influenced by extraneous considerations.
Biased decisionmakers should recuse

Agency member should be disqualified from decisiomaking when it is shown he has a closed mind on matters critical to the proceeding.

Nat’l Advertisers v. FTC: Chairman of FTC declined to recuse himself from rulemaking an advertising to children even though he had taken a public stand on the issue.

Exemptions from §553 requirements

An agency pronouncement will be subject to APA notice-and-comment requirements if it has legal effect.  Interpretive rules are exempt.
American Mining Congress v. Mine Safety Agency was supposed to report diagnoses of occupational illnesses.  Program Policy letters established the standards for x-ray reading that triggered reporting requirements.  If it has legal effect, it must conform to §553, but interpretive rules merely clarify.

Legal Effect Test:

1. Absence of rule no other means to enforce performance of duties or confer benefits.

2. Was the rule published in the Federal Register

3. Did the agency invoke its legislative authority

4. Does the rule amend a prior legislative rule?

If you answer yes to any of these questions it is a legal effect, not an interpretive rule.

Implementing policy without rulemaking

Discretion to Adjudicate 
It is the agency's discretion whether to proceed through adjudication or rulemaking.

Agencies can deal with novel issues by rendering adjudications that bind the parties.

SEC v. Chenery: SEC withheld approval of reorganization plan because it allowed directors to have common stock.  Chenery argued that they should promulgate a rule (of prospective application) against common stock rather than just adjudicate against their corporation. 

Agency can choose between rulemaking and adjudication.
Chenery II the Supreme Court ruled that an agency has broad discretion to choose between rulemaking and adjudication. Court said that agency can proceed to announce general principles of law through adjudication.

Three kinds of questions an adjudicatory body can decide:

1. Pure questions of law: what is the law?

2. Pure questions of fact: what are the facts (ie. what really happened)?

3. Mixed questions of law & fact: Facts are undisputed, but do they satisfy the legal test?
Required rulemaking
Agency must comply with its own internal procedures, cannot make ad hoc decisions.

Morton v. Ruiz:  Agency stopped benefits to Indian who lived off the reservation. Agency did not publish eligibility requirements. The ad hoc denial of benefits violated procedures.

Reviewability
a. nature of agency determination being challenged (law/fact/mixed)

b. nature of the process (formal/informal, adjudication/rulemaking)

c. intensity of review characteristic of the historical period or particular court (soft glance/hard look)

d. the substantive arena or technicality of the decision reviewed

e. some combination of the above
Scope of Review
Presumptively reviewable unless committed to agency discretion.
Presumptive but limited review: Overton park

Overton Park Not allowed to build through parkland unless no alternative. Agency decides it is OK to build through parkland. Court said presumptively reviewable even though not adjudicatory nor rulemaking (substantial evidence test doesn’t apply).
· Reviewability: It is presumed that the decision can be reviewed by a federal judge.

· Standard of review: Shall be set aside if arbitrary and capricious 

· No post hoc rationalization

Arbitrary and capricious § 706(2)(a)

· if fail to consider relevant factors

· if clear error of judgment

· review is searching and careful.

Deference to Agency
Chevron deference
1. If Congress spoke on the issue, that is the end of the matter.  

2. If congress didn't speak on the issue--statute is silent or ambiguous, the question is if the agency's decision is a reasonable interpretation—arbitrary & capricious (based on whole record).
Chevron deference due if Congress intended agency’s announcement to carry force of law (required adjudication or notice-and-comment rulemaking or other comparable procedure).
Chevron v. NRDC Clean Air Act requires regulation of “stationary source”  and EPA changed definition from individual source to bubble If congress hasn't spoken on the issue the only question is if the agency's definition is built on a "permissible" understanding.
Only ambiguous statute has Chevron deference.  
Ambiguous statute: all definitions apply

1. ambiguity: word or phrase with more than one grammatically correct meaning (bank--river's edge or financial institution)

2. generality: the term can include a lot of things (furniture--desk, chair, couch)

3. vagueness: just don't know what it is, it is sloppy 
Skidmore deference

· Thoroughness of the agency’s consideration

· Validity of its reasoning

· Consistency with earlier and later pronouncements

· Persuasiveness of agency’s position.
Skidmore deference due when statutory interpretation other than adjudication or informal rulemaking.

Deference to agency applies even if not adjudication nor notice-and-comment rulemaking.
US v. Mead Corp: Changed tariff classification of day planners to a diary which requires tariff.  Chevron deference doesn’t apply because Congress didn’t intend to carry force of law, but Skidmore deference applies to statutory interpretation other than adjudication and notice-and-comment rulemaking (e.g. circulation letters, interpretive rules). 

Auer deference
Agency’s interpretation of its own regulations is entitled to deference unless it is plainly erroneous or inconsistent with the regulation.

Auer deference due when an agency is interpreting its own regulation. 
Forsgren: Enviro groups brought action against aerial pesticide spraying for violation of NEPA. Aerial spraying is somewhere in between point source and nonpoint source. EPA  regulation that says silvicultural pest control is not a pointsource.  
auer deference for interpretation of EPA regulation
chevron--agency's interpretation of regulation

skidmore--on letters.

Substantial Evidence Test

Does the record contain "substantial evidence" to support the agency decision? APA §706(2)(e)
Substantial evidence test for formal rulemaking and adjudications (APA §556-557)
Arbitrary and capricious [§706(2)(a)] or otherwise unlawful is the standard of review for informal rulemaking and adjudication.  (less deference—brodsky)
Pure questions of law = statutory interpretation left to courts (limited agency deference)

Mixed law and fact = more deference to agency (rational basis = substantial evidence)

Pure questions of fact = deference to agency

Mixed law & fact question agency has deference but must have substantial evidence.

NLRB v. Hearst Publications  Newspaper won't bargain with newsboys union b/c independent contractors. NLRB says they are employees but common law says they are not, the Supreme Court says that the record sustains the Board's findings.
Whole record determines if there is a substantial evidence to support agency findings. Universal Camera.

Review of Science-based decisions

Should do quantitative risk assessment for science-based decisions.

Agency must prove risk before setting standard.

Industrial Union Dept. v. American Petroleum Institute “Benzene Case”  Benzene producers want review of OSHA standard lowering limit of exposure to benzene from 10ppm to 1ppm.

Agency was taking the precautionary measure. Conflicting regulations (reasonable (( no employee should suffer ill health). Court said must prove risk before setting standard. 
Availability of judicial review

Not reviewable

Prosecutorial Discretion

Political Questions

No standards--committed to agency discretion
Statutory preclusion

Section 701(a) of the APA declares that the Act's judicial review provisions apply except to the extent that --(1) statutes preclude judicial review; or (2) agency action is committed to agency discretion.

Statute prohibiting judicial review does not bar courts from deciding constitutional issues.

Johnson v. Robison: Conscientious objector denied veteran benefits.  Claim is that the conscientious objection was for religious reasons--constitutional challenge. Authorizing statute said that there is no judicial review, but Court got around it.  No bar on constitutionality of statute.  
Traynor alcoholic veterans have willful misconduct and therefore have waived the benefits.  Even though veterans benefit authorizing statute says no review of action or regulation.  The court found another statute that overlapped that had no bar to review.

St. Cyr 533 US 289 (2001)CB 882.  Immigration Reform Act had retroactive provision.  Deportation order is not reviewable. The court says that the no review provision would suspend the writ of habeas corpus.  The constitution has limits on when this can be suspended.  Constitutional question was raised so court could review.  
Exclusive review

Some statutes limit judicial review by setting parameters for a challenge.

"must challenge within __ days in __ court"
Get around it :

--In a subsequent criminal action

--Challenge the interpretation of rule, not the rule (e.g. Forsgren)
Committed to agency discretion

If the statute is without standards, then it is committed to agency discretion and not reviewable.
Webster v. Doe 486 US 592 CB 895

CIA officer fired because he was a homosexual. Is the termination reviewable?  CIA argues that it is unreviewable because of agency discretion. The statute says that the director may terminate employee if he deems such a termination necessary (no standard for court to review). Such terminations are unreviewable. However, the constitutional claim may be reviewed.

Agency Inaction

Enforcement discretion: 
1. Refusal to take enforcement steps presumptively unreviewable. (AKA "committed to agency discretion by law")

2. Presumption rebutted where substantive statute provides guidelines for agency to follow in exercising enforcement discretion.
Agency decision not to go forward with enforcement is unreviewable.Dunn
Decision based on recorded misinterpretation of statute is reviewable. Ordman
Decision not to go forward with civil enforcement is reviewable but limited to demand that secretary provide written statement of reasons.

Dunlop v. Bachowski Steelworkers had elections and there was a complaint that the election was unfair and should be set aside.  Secretary did not investigate.  Supreme Court held it could be reviewed because it said "shall" investigate--agency has to give reasons to explain what it is doing.
The court may not substitute its judgment for that of the secretary--so if the court concludes that there is a rational and defensible basis for the determination--then that is the end of the matter.
FDA’s decision to refrain from enforcement is unreviewable.

Heckler v. Chaney Action to compel the FDA to enforce regulation against the use of lethal drugs for executions. FDA supposed to prevent dangerous uses of drugs. 
Timing

An action may not be challenged prematurely, under the doctrines of finality, ripeness and exhaustion.
Finality

APA § 704 Agency action made reviewable by statute and final agency action for which there is no other adequate remedy in a court are subject to judicial review.
Final agency action is the consummation of the decisionmaking process.

Dalton v. Specter

Recommendation to President to close an army base was unreviewable because the decisionmaking process was not complete. President still had to certify approval to Congress and the Congress had 45 days to disapprove. But the president's decision cannot be reviewed--they made a decision that cannot be reviewed. 

The finality requirement is concerned with whether the initial decisionmaker has arrived at a definitive position on the issue. Darby
Agency inaction and finality:

At some point administrative delay amount to a refusal to act with sufficient finality and ripeness for review. EDF & FIFRA—tried to convince the court that USDA;s failure to respond to its petition to suspend DDT was a final order.

When inaction has the same impact on the rights of the parties as the denial of relief.

Urgent character: delay will cause irreparable injury

Agency action must have direct and appreciable legal consequences.

Dalton  & Franklin v. Mass. (holding that report to President who then makes decision is unreviewable).
Ripeness

Plaintiff need not wait for enforcement efforts to challenge regulations.

Abbott Labs v. Gardner Regulation that must put generic name and trade name on drugs.  Don't need to enforce the rule to be reviewable.

Ripeness test:

1) fitness for judicial review

2) hardship on the plaintiff if review delayed.

General rule: regulation that imposes obligation to conform or face enforcement is ripe.

If action no injury until enforced then not ripe until enforced.

Toilet Goods   FDA passed rule that any company refusing FDA access to its facilities would be suspended.  Not ripe from review because it doesn't really affect the companies until enforced.

Applied ripeness test:
1. issues involved cannot be disposed of properly until they are within context of specific enforcement proceedings 

2. no hardship to aggrieved party by waiting for claim to be ripe (enforcement.

Ohio Forestry objection to management plan authorizing too much logging not ripe because it didn’t, itself, authorize the cutting of trees.
Exhaustion

Plaintiffs must exhaust their administrative remedies before seeking judicial review to prevent premature claims. (Judicially crafted—not statutory)
Policy: Initial errors may be corrected at subsequent stages of the process.
Myers turned on facts (exhaustion required), while AMP turned on statutory construction (reviewable).
· Myers v. Bethlehem Shipbuilding company served with NRLB complaint, but company said NLRB has no jurisdiction.  Company had to exhaust administrative remedies first. 

· AMP FDA rule that surgical instrument was a “drug” and must be approved was reviewable.
Litigants may be barred from judicial review because they should have sought agency relief sooner.
· McGee:  refused review of draftee’s entitlement to classification as a conscientious objector.
· McKart: declined to apply exhaustion doctrine to bar review of reclassification (from sole surviving son) because of harsh criminal consequences.

Constitutional questions may not require exhaustion.

Predeprivation hearing is a constitutional right if full relief cannot be obtained at postdeprivation hearing.
Exhaustion is not required if statute doesn’t specify.
Darby v. Cisneros: use straw mortgage applicants to get around rule of seven. ALJ rules against scam, developers go to court before ALJ decision reviewed.  Inconsistent with APA for courts to require exhaustion of optional appeals.

· Courts may not impose exhaustion requirements additional to or more stringent than §704 (in APA cases)

· No requirement to exhaust optional appeals (can go straight to fed. courts)

Exhaustion required if statute mandates administrative appeal from an ALJ.

Unless, admin decision is truly inoperative, then administrative exhaustion optional.
Idaho Watersheds issuance of grazing permits violated NEPA. BLM required administrative appeal and a petition for a stay (to render admin decision inoperative)—but for grazing permits grazing is allowed at previous year’s level or at permit if no lawful grazing previous year. The procedure doesn’t render decision inoperative and aggrieved party shall be allowed to proceed to federal court.
· Optional Appeals: when you start this process, then required to exhaust/conclude

APA §704 not jurisdictional (does not grant subject matter jurisdiction)

1. ranchers said that they were appealing permits because too 

restrictive and argued ( that agency decision not final and not reviewable in fed. court
Standing

Constitutional Requirements

(Article III case or controversy)
1) Injury-in-Fact: Invasion of legally protected interest that is concrete, particularized, and actual or imminent.  Not conjectural or hypothetical.  Lujan

2) Traceable: Injury fairly traceable to defendants actions.  Lujan

3) Redressible: Must be likely that relief sought will redress the injury. Lujan.  Injury must be present or prospective, not past.  Steel Co.  

Non-economic injuries suffice, but must be suffered by plaintiff.
Sierra Club v. Morton: Disney Mineral King park.  Sierra Club didn’t have standing because although non-economic injuries suffice, cognizable interest not enough party must be among injured. 

DISSENT (Douglas): Public concern for environment should confer standing on natural objects—suit should be called Mineral King v. Morton.  

Particularized & concrete: not generalized grievance
Generalized (not particularized) = political question vs. concrete but widespread.
No Standing
· Richardson taxpayer cannot ask for CIA budget. 
· Lujan v. Defenders: ESA only applies to the US.  Didn’t have plane ticket. Undifferentiated public interest cannot be turned into individual right.  

Standing

· Akins: even though generalized and widespread plaintiff still had a concrete injury (informational injury). Voters try to get FEC to treat AIPAC as a "political committee."  
· Havens Realty: racial steering testers. Congress conferred right to truthful info about housing availability
Traceability: causal connection
· SCRAP: law students contest challenge freight rate that discourages recycled materials. Alleged would contribute to litter in parks where they recreate.

· Allen v. Wright: no standing for black families who wanted IRS to deny tax-exempt status to discriminatory schools.
Redressibility: not merely speculative
Redressible:
· Utah v. Evans Assumed that congress would follow census report.  Even though Congress has discretion found standing (despite no possible full redress for injury).

· Japan Whaling Enviro groups had standing to challenge the failure of Secretary of Commerce to certify Japan's whaling practices.  Difficult to redress.
· Bennet v. Spear Enviros challenge BO fish reservoir enjoyment. Similar to Lujan but court found standing.
Unredressible: 
· Warth v. Seldin exclusionary zoning.  Even if we change zoning you might still not be ble to afford the housing. Not redressible therefore no standing.

· Linda R.S. denied standing to pursue enforcement against her husband for child support. Not redressible.
· Simon no standing to organization of low-income persons who sought to challenge tax treatment of hospitals serving the poor. 
· Lujan v. Defenders Interpreted ESA to only apply to the United States.   Lack of standing because plaintiffs not object of gov't actions and plaintiffs not injured by gov't actions.  Failed to demonstrate redressibility.  Generally available grievance.
· Lyons:  no injunctive relief for chokehold because unlikely to be repeat victim.
Prudential Requirements (Zone of Interests Test)

Court interpretation of § 702 person “adversely affected or aggrieved.”  

1) Interest sought to be protected arguably within zone of interests to be protected or regulated by statute in question.  ADAPSO.  

2) Undemanding test met unless plaintiffs interest so marginally related to or inconsistent with purpose implicit in statute cannot reasonably be assumed congress intended to permit suit.  No need for indication of congresses purpose to benefit plaintiff.  

Prudential requirements satisfied if:

· Citizen suit provision FEC v. Akins: Voters try to get FEC to treat AIPAC as a "political committee."  FEC confers a right of access to information to public.  Also offers a right to public to file a complaint with FEC and if they fail to respond Ps can go to court

· DIRECT subject of the regulation.  § 702 “A person suffering legal wrong because of agency action” (the person directly affected)“OR adversely affected or aggrieved by agency action within the meaning of the relevant statute.” (This touches the person who is indirectly affect if they can show the zone of interests test.)
Interest sought to be protected arguably within zone of interests to be protected or regulated by the statute.
Data Processing:  Ass’n challenged decision to use in-house data processing for nat’l banks. Held that Ass’n had standing because competitor’s economic harm sought to be protected by Act.
Credit Unions: Bank challenges credit union for expanding occupational membership. The court doesn’t argue that congress was trying to protect banks, but it was to limit the market of credit unions.  Since the purpose of the bank and the purpose of congress is the same (to limit the market of credit unions) so it met the zone of interests even if it is for different reasons

Limits on zone

· Statutory preclusion

· Fall outside of what statute sought to protect
Must be within zone of interest of statute to challenge it’s suspension.
Postal Workers Union: Postal workers not within zone of interest to challenge suspension of Private Express statutes. 
Associational Standing
Hunt v. Washington Apple Advertising Comm'n

1. members would otherwise have standing (constitutional)

2. interest it seeks to protect is germaine to organization's purpose (constitutional)

3. neither the claim asserted nor the relief requested requires participation of individual members  (prudential)

· Contradictory interests within an ass’n doesn’t deny the group standing. UAW v. Brock
Should trees have standing?

should trees have standing, should groups have standing, should Congress be able to create an injury-in-fact (e.g. generalized grievances).

· FOE v. Laidlaw: mercury discharges into river, incinerator closed. (Mootness) FOE would not be redressed by a civil penalty paid to govt.—court found standing because of deterrent effect.
· Sierra Club v. Morton: DISSENT (Douglas): Public concern for environment should confer standing on natural objects—suit should be called Mineral King v. Morton.  (Blackmun): expansion of standing so groups can litigate enviro issues. No fear of pandora’s box.

· Fairness: Guardianship for environment (rights expanded over time to women, corporations, etc.)

· Consistency

· Exercise to create standing: affidavits, plane tickets

· New Right agenda

· Shaping society: Problem nature has not inherent value—always in terms of people

· Administerability (Opening court doors). 

· Separation of powers 

· Enforcement for executive

· Congress should be able to confer with citizen suit provisions

REVIEW

First 3 hurdles that the plaintiff must pass

· REVIEWABILITY:  Is the action or inaction reviewable?

· § 702 waives sovereign immunity

· presumption of reviewability (Overton Park)
· Except:  statutory preclusion § 701(1) renders unreviewable

· Constitutionality of statute reviewable (St. Cyer, Robison)
· Reviewable under an overlapping statute (Traynor)

· Exclusive review provisions; do it this way or unreviewable

· Reviewable in a subsequent criminal action

· read case narrowly to get it out of review provision (Adamo)
· Reviewable if interpret the regulation another way (Forsgren)

· Except: action committed to agency discretion by law unreviewable

· statutes drawn in such broad terms, no law to apply (Overton Park)

· Prosecutorial discretion

· Political questions 

· Agency inaction

· Refusal to take enforcement steps unreviewable (Heckler)

· Statute provides guidelines it is reviewable.

· Decision based on misinterpretation of statute is reviewable. 

· Refusal to institute rulemaking reviewable (Amercian Horse)

· Reasons for review:

· Plain error of law

· Changed factual predicate

· STANDING: Do plaintiff’s have standing?

· Constitutional requirements

· Injury-in-fact

· Fairly traceable to defendant’s actions 

· SCRAP traceable

· Allen v. Wright untraceable

· Relief sought has to redress injury

· Linda R.S. unredressible

· Japan Whaling redressible

· Prudential requirements

· Zone-of-interest 
· ADAPSO zone-of-interest
· Postal Workers not-zone-of-interest

· Gloss on adversely affected or aggrieved

· Interest sought to be protected arguably within zone of interest
· Undemanding test

· Citizen suit provisions satisfy

· No standing for generalized grievances
· Can congress convert generalized grievances to injury-in-fact?

· Yes (Akins)

· No (Lujan)

· POLICY:  should trees have standing, should groups have standing, should Congress be able to create an injury-in-fact (e.g. generalized grievances).

· TIMING: Is the timing correct?

· Finality § 704: decisionmaker reaches definite decision (Darby)

· General pattern and practice unfinal (Lujan v. NWF)

· Exhaustion § 704:  appeal to superior agency authority where action is meanwhile inoperative and appeal required by rule or statute.

· No requirement to exhaust optional appeals (Darby)

· Courts may not apply additional exhaustion requirements.

· Action really must be inoperative while on appeal. (Idaho Watershed)

· Idaho Sporting Congress
· Must raise each issue below going to raise in courts.

· Must with sufficient clarity to allow proper review.

· Ripeness: 

· Factors:

· Fairness for judicial review

· Hardship on plaintiff if review delayed

· Regulation that imposes obligation to conform or face enforcement is ripe (Abott)

· Except:  if no rights interfered then not ripe (Toilet Goods)

Attention shift to agency

· Did it exceed authority?

· Chevron deference: question of statutory interpretation (formal adjudication & informal rulemaking) (Mead)

· Has Congress spoken clearly?  If so, that is the end of the matter. 

· De novo, traditional tools of statutory construction (leg. history, canons)

· If silent or ambiguous: is agency’s interpretation permissible?

· Skidmore deference: statutory interpretation (letters, guidance doctrines)

· Thoroughness 

· Consistency

· Persuasiveness

· Auer deference:  agency’s interpretation of own regulation

· Deference unless plainly erroneous 

· Did it fail to follow procedures

· Formal adjudication 556  “on the record” magic words

· Hearing & Cross-examination (Wertz )

· Except: can use rulemaking to get around hearing. (Heckler?)

· Informal procedures

· Must to make underlying data available

· Must respond to comments (Nova Scotia)

· Must give notice must give fair warning of rule (Wagner)

· Does the record support the decision?

· Formal adjudication:  substantial evidence on record as a whole §706(e)

· Hearsay is enough substantial evidence (Pearles)

· Informal rulemaking: arbitrary & capricious § 706(2)

· Motor Vehicle what it is to be arbitrary & capricious

· Relevant factors

· Offered explanation counter to evidence

· Failed to offer explanation

· No rational connection between facts and choice

· Clear error of judgment

· Failed to consider important aspect of problem 

· Evidence must be in record (no post-hoc rationalization)
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