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RECAP #1:  Structure and Constitutional Position of the Administrative State

1. Structure of Government (U.S. Government Manual Chart)
a. Cabinet Departments, Entities within Departments, White House/Executive Office of the President, Free-Standing Executive Agencies, Independent Commissions/Agencies, Government- Chartered/Government-Owned Corporations

2. Goals of the Administrative State
a. Efficiency Objectives:  Solving Market Failures (e.g., market power, informational asymmetries)
b. Fairness Objectives:  Redistributing Resources
c. Democracy Objectives:  Participation, Accountability

3. History of the Administrative State
a. Stages:
“relatively uninhibited laissez faire”; first steps; “watershed” (New Deal); procedural controls; “rights revolution”; reformulation

4. Creation/Structure of an Agency
a. Creation:  Executive Order; Statute (e.g., Office of Homeland Security, DHS)
b. Officers:  An appointee (1) to a position of employment (2) within the federal government (3) that carries significant authority pursuant to the laws of the U.S. is an officer of the United States
c. Appointment of Officers (Appointments Clause): 
d. “Principal” Officers:
E.g., Cabinet Secretary 
i. Appointed by President and Confirmed by Senate
e. “Inferior” Officers:
E.g., Chief Information Officer
i. Appointed by President, Chosen by Courts, or Chosen by Heads of Departments (Congress chooses method)

f. Restrictions on Officers:  Ineligibility Clause; Incompatibility Clause
i. Ways Around Restrictions:  President (Vacancies Act); Congress (impose certain additional duties)

g. Removal of Officers:  Constitutional Theories of Removal (organizational chart approach, nature of office approach, functional approach); Myers, Humphrey’s Executor, Weiner, Morrison
5. Delegation of Authority by Congress
a. Reasons to Delegate:  See II; Minnesota Rate Case, Crowell
b. Reasons to Delegate to Agencies:  Institutional Strengths and Weaknesses   
c. What to Delegate:  Legislative, Executive, and/or Adjudicative Authority
d. Limits on Delegation:
i. Legislative Authority:

1. (1) Non-Delegation Doctrine (Schechter, Amalgamated Meat Cutters, Benzene, American Trucking); Is there an Intelligible Principle? (agency cannot provide, American Trucking)
2. (2) Separation of Powers/Preventing Encroachment and Aggrandizement (Mistretta)
3. (3) Limits on Removal May Limit What Can Be Delegated (Bowsher, Mistretta, Morrison)
ii. Judicial Authority: 
1. (1) Separation of Powers/Taking Away Core Functions (Crowell, Marathon, Schor, Thomas)
2. (2) Nature of Rights May Limit What Can Be Delegated (Crowell, Marathon)


6. Non-Judicial Control of Agencies
a. Congressional Control:
i. Appointments:

See IV
ii. Removal of Officers:
See IV

iii. Legislative Veto: 
1. Advantages and Disadvantages; Chadha
iv. Other Tools: Legitimacy of Oversight
v. Types (e.g., hearings, investigations, informal contacts, reporting requirements, appropriations process, Congressional Review Act)

b. Presidential Control:
i. Appointments:

See IV
ii. Removal of Officers:
See IV
iii. E.O. 12866:

1. Differences with Earlier E.O.s (scope, transparency, timing)
2. Regulatory Impact Analysis (statement of need for action, examination of alternative approaches, evaluation of benefits and costs of proposed action and alternatives, evaluation of other items)
3. Doesn’t Trump “other law”
iv. Other Tools: 

1. Legitimacy of Oversight
2. Types (e.g., setting up agencies by E.O., State of Union, informal contacts, reporting requirements, directives/prompt letters)

RECAP #2:  Procedural Requirements of Agency Action

1. Constitutional Distinction: Rulemaking v. Adjudication
a. Purposes of a Hearing:  accuracy, participation values, accountability, etc.; when do they apply?
b. Constitutional Requirement of a Hearing:  generally for adjudications, not rulemakings, involving life, liberty or property interests; compare results in Londoner and Bi-Metallic

2. APA Distinctions: Rulemaking v. Adjudication
a. Formal Rulemaking:  §§ 553(c), 556, 557
b. Notice & Comment Rulemaking (Informal Rulemaking):  § 553
c. Formal Adjudication:  §§ 554, 556, 557
d. Informal Adjudication:  Not covered directly by APA 

3. Use of Rulemaking and Adjudication
a. Advantages of Rulemaking: avoid re-litigating issue (but see § 553(e)); provide notice and predictability; because typically prospective, more conducive to rational planning; more accountability
b. Advantages of Adjudication:  need for retroactive application; desire to avoid OMB/OIRA review under EO 12866; issue not conducive to general treatment
c. Constitutional Requirement to Make Rules: older cases (Soglin, Hornsby, Holmes, etc.) found constitutional defect (lack of due process usually) when agencies proceeded case by case but later cases have not developed this notion
d. Use of Formal Adjudication/Rulemaking:  trend away from formal, time-consuming APA procedures unless statute explicitly requires; Florida East Coast (rulemaking, but trend also in adjudication); alternatives to oral hearings for formal procedures (§ 556(d)); normative significance of trend?

4. Notice & Comment Rulemaking
a. Requirements (APA, as supplemented by courts):  notice; disclosure of data proposed rule relies on; opportunity to comment (if final rule “logical outgrowth” don’t need to reopen for comments; Weyerhauser); statement of basis for rule; explanation of why changes not made in light of material comments; publication of rule
b. Nova Scotia; Vermont Yankee:  benefits and drawbacks of additional procedures
c. Ways Around Vermont Yankee:  get Congress to add additional requirements into statute; read in additional requirements into statute (hybrid rulemaking; but hard battle after Vermont Yankee); lobby agency to use additional procedures voluntarily
d. Exceptions to Requirements:  rules relating to grants, contracts, military and foreign affairs functions; rules of agency organization, procedure or practice (rules can’t substantially affect rights of parties); good cause (usually agencies implement rule temporarily under this exception and then follow requirements); interpretative rules and general statements of policy (various tests for distinguishing legislative and interpretative rules); lots of cases but focus on categories and how they relate to other factors influencing type of action chosen by agencies
e. Negotiated Rulemaking:  occurs before agency proposes rule; advantages and disadvantages
f. Types of Rules:  market mechanisms v. command & control mechanisms; CAIR (two comment periods, public hearings)

5. Other Issues
a. Scope of Right to Decision on Record:  agency has three choices in using a particular fact: 
i. (1) introduce evidence into record to prove fact; 
ii. (2) take official notice of fact (see § 556(e)); 
iii. (3) take judicial notice of fact; factors to consider in choosing (1), (2), or (3): expertise of agency; centrality to issue being decided; ability to rebut or explain; administrative burdens; importance for judicial review

b. Ex Parte Communications for Formal Proceedings:  advantages and disadvantages; § 557(d) (interested person can’t have ex parte communication with person involved in making decision; exception for Congress); consequences of ex parte communications: by parties; by agencies; PATCO
c.   Ex Parte Communications for Informal Proceedings:  advantages and disadvantages; § 557(d) does not apply; other constraints (DPC, agency rules, court-created requirements) may apply; Sangamon; HBO; Action for Children’s Television (limits HBO ’s constraints to competing claims to a valuable privilege); impact of Vermont Yankee? 
i. What is scope of Vermont Yankee?  Unclear.  Do HBO and Action for Children's Television survive Vermont Yankee?  I asked this question in class but did not answer it.

d. Ex Parte Communications with White House:  advantages and disadvantages; separation of powers issues; other constraints in EO 12866 and agency statutes 
e. Ex Parte Communications with Congress:  advantages and disadvantages; has to be egregious for there to be a problem

f. FOIA:  purposes v. actual use; major exceptions to disclosure requirements
RECAP #3:  Judicial Review of Agency Action; Rule of Law and Due Process Rights

1. Review of Factual Determinations
a. Type of Factfinder:  advantages/disadvantages of judge/jury/Congress/agency “finding” facts
b. Level of Review—Normative Issues:  Should level of review depend on consequences of factfinding?  Should level depend on whether agency overturns initial determination by hearing examiner/ALJ?
c. Typical Level of Review—APA:  all judicial review is on “whole record” (§ 706); substantial evidence standard for formal adjudication/rulemaking (§ 706(2)(E)) 
d. Typical Level of Review—Caselaw:  Could reasonable expert have reasoned her way to the factual conclusion without policy biases?  If yes, uphold (in other words, rule of deference to reasonable factfinding).  Universal Camera.
e. De Novo Review—Exception to Typical Level of Review:  rare exception (§ 706(2)(F)); applies in 2 circumstances: (1) adjudication and agency factfinding procedures inadequate; (2) issues not before agency raised in proceeding to enforce non-ajudicatory agency action; discussion in Overton Park

2. Review of Legal Determinations
a. Distinguishing Questions of Fact/Law:  tricky distinctions; middle category of law & fact questions
b. Level of Review—Pre-Chevron:  essentially independent review of pure questions of law; deferential review of mixed questions; Hearst (attempt at revival in Cardoza-Fonseca)
c. Level of Review—Today, Preliminary Matters:  applies to agency’s construction (through adjudication or rulemaking) of statute that it is specifically tasked with administering 
d. Level of Review—Today, Main Analysis:  
i. (1) Has Congress spoken directly to precise question at issue?  If so, give effect to that unambiguous intent.  If not, go to (2).  
ii. (2) Did Congress delegate authority to agency to act with force of law (look for express authorization or some other indication)?  If not, apply Skidmore deference (power to persuade).  If so, did agency use that authority (look for notice and comment rulemaking, (formal) adjudication, or some other undefined category (Barnhart v. Walton factors: nature of question, expertise of agency, etc.))?  If not, apply Skidmore deference.  If so, apply Chevron, Step 2 deference (is the agency construction permissible?).  Chevron; Skidmore; Mead.  

e. Level of Review—Today, Step (1):  text plus other tools of statutory construction; Sweet Home, MCI, Brown & Williamson, American Mining Congress, Cotton Dust, etc. 
f. Level of Review—Today, Step (2):  courts almost always uphold an agency’s construction if they get to Chevron, Step 2; if unclear whether Chevron, Step 2 applies, some courts try to uphold under Skidmore (consequences?) 

g. Level of Review—Today, Potential Limits:  constitutional concerns; policy concerns
h. Level of Review—Normative and Policy Issues:  What level of deference should be given?  Should courts apply a bright-line rule or examine issues case-by-case?  Should the type of decision matter?  Should the level of decision maker matter (Barron/Kagan in Supplement)?  What theory is most compelling to justify deference (political accountability, expertise, delegation)?
i. Level of Review—Incentives for Agencies:  after Mead, notice and comment rulemaking looks even more attractive  

3. Review of Policy Determinations
a. Overlap with Review of Legal Decisions:  mostly with informal rulemaking; roughly, Chevron/Mead applies to construction of statute (end result), and § 706(2) applies to process 
b. Level of Review: typically § 706(2)(A) (arbitrary and capricious) applies; statute can trump (Scenic Hudson)
c. Level of Review in Practice:  historically, minimal (close to due process rationality review); since 1970s, less deferential (“hard look”; searching and careful review; mostly procedural, but some argue for substantive as well (Leventhal)); Scenic Hudson, Overton Park
d. Components of “Hard Look” Review:  Did agency apply correct legal standard?  Did agency apply that standard reasonably (i.e., consider relevant factors, consider reasonable alternatives)?  Did agency explain its decision reasonably?
e. Results of “Hard Look” Review:  creation of agency records even in informal adjudication (Overton Park); remands to agencies

4. Rule of Law and Due Process Rights
a. Consistent Explanations:  agencies must give a reason for their action at time of decision and courts must review on the basis of that reason; enforced through APA; Chenery
b. Following Rules:  typically, agencies must follow own rules until properly changed (some exceptions); enforced through APA; Arizona Grocery
c. Equitable Estoppel/Preclusion:  government is rarely equitably estopped; non-mutual issue preclusion does not apply to government, but mutual issue preclusion usually does
d. Retroactivity of Decisions:  (1) adjudication: balancing test (reliance, reasonableness, harm v. harm to agency if prospective application only), Atkinson; (2) rulemaking: presumption against retroactivity (need “express” or some other clear authorization), Georgetown University Hospital
e. Due Process:  various values of DP; courts essentially care about accuracy; 3-factor balancing analysis: (1) private interest(s) affected by government action, (2) risk of erroneous deprivation of (1) through procedures used and probable value, if any, of additional procedural safeguards, (3) government interest(s) (fiscal, administrative, national security, etc.); Goldberg v. Kelly, Mathews v. Eldridge 

RECAP #4:  Availability of Judicial Review

1. Standing
a. History of Standing Doctrine:  expansion in 1970s (Data Processing), restriction in 1990s (Defenders of Wildlife), arguable expansion in late 1990s, early 2000s (Laidlaw)
b. Current Doctrine:  constitutional (injury in fact, due to defendant’s conduct, likely to be remedied by decree in plaintiff’s favor) and prudential (arguably within the zone of interests protected by statute, not widely generalized interest (but see Akins, not assigned))

2. Ripeness
a. Doctrine:  Is controversy too hypothetical and hence non-justiciable?  Factors to consider: suitability, hardship; Abbott Laboratories, Toilet Goods 

3. Finality
a. Doctrine:  (roughly) (1) action must mark consummation of agency’s decision-making process (cannot be tentative or interlocutory action), and (2) action must be one by which rights or obligations determined or from which legal consequences flow

4. Exhaustion
a. Doctrine:  pragmatic; exhaust at agency before turning to courts; big exceptions: requirement would cause a large injury, issue clearly not within agency’s jurisdiction, agency procedures are constitutionally deficient, agency waiver (if statute or agency policy doesn’t make exhaustion required for reconsideration or initial appeal, it’s discretionary); Bethlehelm Shipbuilding

5. Agency Inaction
a. Doctrine:  (1) failure to act must be a failure to take a discrete agency action, and (2) action must be legally required; Southern Utah Wilderness Alliance   

1. The constitutional position of the administrative agency:
a. Separation of powers and/or checks and balances

i.  The two concepts actually point in different directions.  
1. Checks and Balances suggests intermingled authority.  
2. Separation of powers suggests independence.  

ii. Separation of powers doctrine posits that governmental intrusions on liberty should be authorized by general rules formulated by people who are not responsible for executing those rules.  

iii. The arguments in favor of separation. 

1. Helps promote uniformity and impartiality in application of sanctions. 

2. It makes it harder for officials to estimate how their own interests will be affected by the disposition of particular cases.  

3. The requirement of general policies increases predictability and thus facilitates planning and security.  
4. legislative and executive functions—reduces power of any one part of government; expertise issues; AJ—better promotes democracy; subject to electoral influence; [but this argument is weak, most congressional districts are non-competitive].  

iv. The problem is that if a rule is too vague, there is a danger that the official will really become a lawmaker. 

v. Some think that these traditional principles of separation of powers are threatened by administrative agencies.

vi. Agencies seem to combine all three powers.

1. Some agencies are independent and insulated from the President.  How can he exercise his Article II duty to "take care."
2. Goals of Administrative State:

a. Efficiency 

b. Fairness

c. Democracy 

3. History:  
a. 1st period: “relatively uninhibited, laissez faire;” post office, 1775, postmaster general appointed; patent office 1790; customs service is earliest.  
b. 2nd: early 20th, post 1896.  
c. 3rd: watershed, New Deal period; centralization of executive control; desire to undermine common law system; FDA, FCC, etc.  watershed for development of American admin law.  
d. 4th: admin procedure act; procedural checks and judicial review.  
e. 5th: rights revolution 60s and 70s.  
f. 6th: 1980s and after; limits of admin state? Reformulation of admin state; Reagan incorporating cost-benefit analysis; reemergence of admin state building, war building, national security, etc.
g. DHS example: components of DHS there for a long time; in INS, Oct 2001 by Bush by executive order [some by statute]; peace corp by executive order; DHS, very quick legislation; congress passed in late 2002.
i. 102e: DHS subject to admin procedure act; can DHS prosecute criminally terrorists?  No.  

ii. 103: massive agency, years before it will be integrated; lots of power for how it will organize itself; oversight?  Report to more than 80 committees.  

4. Creation and Structure of an Agency 

a. Creation: executive order, statute.
b. Officers: 

i. An appointee to a 

1. position of employment 

2. within the federal government 

3. that carries significant authority pursuant to the laws of the US.

c. Appointments Clause:

i. Principal Officers: 
1. e.g., Cabinet Secretary 

2. Appointed by President and confirmed by Senate. 

ii. Inferior Officers: 
1. e.g., chief information officer

2. Appointed by President, Chosen by Courts, or Chosen by Heads of Departments (Congress chooses method).  
iii. Appointments Clause Art II, sec 2, cl. 2: principal officers selected by President with the advice and consent of the Senate; inferior officers whom Congress may allow to be appointed by the President alone, by the heads of departments, or by the Judiciary; 

d. Restrictions on Officers:

i. Ineligibility Clause 
1. I.6.2: no active senator or representative may be appointed to any civil office under authority of the US.  
ii. Incompatibility Clause I.6.2
1. no person holding any office under US shall be a member of either house.

2. bars appointed official from assuming or retaining seats in congress.  
e. Ways around Restrictions:

f. Removal of Officers:

i. Myers, etc.

5. Separation of Powers/Delegation 
a. [c37-60; s33-39, 51-52 (note 1)]
b. in theory, legislative power cannot be delegated, but this happens with the grant of broad rulemaking of agencies.  two conditions

i. legislature decides fundamental policies 

ii. agency action falls within scope of delegated power.
c. Article I, § 1 of the Constitution delegates the legislative power to the Congress.
i. “all legislative powers herein granted shall be vested in a congress” 

ii. Early cases said that this delegated power could not be re-delegated to others.
iii. Later, the Court said that prescribing rules is a legislative act, but Congress may subordinate this power.  

d. Can a legislature delegate to a regulatory body the power to make decisions that have the force of law, when if the Legislature made the decision itself, there would be no controversy.  
i. This is okay.  Look at the practicalities.  When the rules are based on an infinite and ever-changing variety of circumstances, you cannot expect the Legislature to keep up with everything.  
e. One way of justifying this is to take an expansive reading of the “necessary and proper” clause.  
i. It may be necessary and proper for Congress to delegate.

f. Minn Rate Case [1888][40]:

i. Complaint from shippers to Minn Railroad Commission that rates are too high.  Commission sets rate. What is nature and extent of powers granted to Commission?

ii. ( legislature may authorize others to do things which it might properly do, but cannot conveniently or advantageously, do itself.  
g. Agency’s findings of fact: Crowell [1932]: 
i. Under Longshoremen’s Act, injured employees could seek compensation from their employers in administrative tribunal.
ii. employers objects to award of damages on ground that he was entitled to initial hearing before Art III court.

iii. ( sustained award.  
iv. agency’s findings of fact as to matters clearly within its authority could be treated as final as long as they were sufficiently supported by evidence. 

v. Questions of fact going to issue of jurisdiction of the agency had to be reviewable de novo by the district court.  
6. Non-delegation doctrine in federal law
a. Non-delegation doctrine: vesting all legislative powers in a Congress of the US.

i. Doctrine only had one good year—1935: Panama Refining and Schechter.   

b. Need to provide standard: Panama Refining  [1935]: 

i. Challenge NIRA petroleum code; challenger won when official version of code mistakenly did not make violation of oil production unlawful.  

ii. But President also had issued executive order, under NIRA, to prohibit transportation of interstate commerce of oil produced in violation of state-imposed production quotas.
iii. ( that part of NIRA granting President power unconstitutional 

iv. failed to provide standard governing when the president was to exercise the authorized power.  

c. Need for constitutional method or procedure: Schechter poultry [1935]:
i. Ps violated live poultry code, promulgated under National Industrial Recovery Act; challenged code on basis that it was adopted pursuant to an unconstitutional delegation by congress of legislative power.  
ii. The Act authorized the President to approve codes of fair competition, and the Code was approved by an executive order. 

iii. ( unconstitutional delegation of legislative power to executive branch

iv. the Act prescribed no constitutional method or procedure for ascertaining unfair methods of competition. 

v. Instead of prescribing rules of conduct, the Act authorized the making of codes to prescribe them. 

vi. The discretion of the President in approving or prescribing codes was virtually unfettered and, thus, the code-making authority conferred was an unconstitutional delegation of legislative power.
7. Delegation: Limits and Justifications 
[C60-87; S175-176, 182-206]
a. Intelligible Principle: Amalgamated Meat Cutters [DDC 1971][p51]: 

i. P Meat Cutters union sought injunctive relief from D’s enforcement of the Economic Stabilization Act of 1970 and challenged its constitutionality and the Executive Order.

ii. P argued that Act unconstitutionally delegated legislative power to the President, in violation of the general constitutional principle of the Separation of Powers, and in contravention of the art. I, § 1. Congress was free to delegate legislative authority provided it had exercised the essentials of the legislative function of determining the basic legislative policy and formulating a rule of conduct. 
iii. ( Act is constitutional 

iv. there was not such an absence of standards in Act that would have made it impossible to ascertain whether the will of Congress had been obeyed. 
1. Rule: “there is no forbidden delegation of legislative power if Congress shall lay down by legislative act an intelligible principle to which the official or agency must conform.”
v. Congress limited the President's authority to stabilize prices and wages at levels not less than those prevailing on May 25, 1970. 
vi. The President was required to impose controls on the entire economy, not just a single sector. The time frame of § 1904 was limited.

vii. Notes:

1. Opinion questioned by SC:

2. Leventhal focuses on procedural elements to eliminate arbitrary; procedural safeguards; 

3. Goals promoted by non-delegation doctrine?  
a. Political accountability: kind of accountability that comes from requiring specific decisions from a deliberative body reflecting the views of representatives from various states of the union ( so encourages accountability and reflectiveness. 
b. Law can amount to infringement of liberty; important safeguard of freedom, if no law can be enacted unless diverse members of Congress agrees to it.
c. Rule of law values: 
i. Give people sense of what is permitted and forbidden 

ii. Cabins discretionary authority of enforcement officials, who might otherwise act abusively or capriciously.

b. Benzene case [1980]:
i. OSHA develops standards and gives broad authority to Secretary of Labor to promulgate different kinds of standards.

ii. At issue was whether such a showing was a sufficient basis for a standard that placed the most stringent limitation on exposure to benzene that was technologically and economically possible. 
iii. ( remanded.

iv. Act required the Secretary, before issuing any standard, to determine that it was reasonably necessary and appropriate to remedy a significant risk of material health impairment. 
1. not to eliminate all risks; must show that it is significantly risky.  
2. otherwise, OSHA could impose all kinds of costs on industry, with little or no discernible benefit.  

v. Secretary did not make the required threshold finding, so cannot determine whether costs had to be weighed against benefits. 
vi. Secretary relied squarely on a special policy for carcinogens that imposed the burden on industry of proving the existence of a safe level of exposure.  
vii. Where an administrative rule would result in imposing huge costs on society, absent very clear statutory mandates, it cannot be presumed that congress would delegate such power to an agency.

viii. Notes: 

1. Court’s approach interprets statutes so as to avoid the non-delegation problem.  Instead, it talks about the agency acting ultra vires.

2. Why OSHA?  Save 20 lives by reducing the ppm level; why if only 3 lives saved and cost is low?  
3. Delegation principle helpful in choosing among three readings
4. p.65—reference to schechter; marshall approach is a plain language approach; stevens is more activist; less delegation; 
5. which interpretation is more likely to be corrected by congress?  
c. American Trucking v EPA [DC 1999] [73]:
i. D (EPA) issued final rules revising primary and secondary national ambient air quality standards (NAAQS) for particulate matter (PM) and ozone.

ii. D’s construction of the Clean Air Act, on which it relied in promulgating the NAAQS, constituted an unconstitutional delegation of legislative power because its construction of the act left it free to set NAAQS at any point between zero and concentrations which would yield "killer fog." 
iii. ( The cases were remanded to allow D to develop a construction of the act that would constitute a constitutional delegation of power. 
1. statute violated non-delegation doctrine, but will allow EPA to provide missing intelligible principle.

iv. The court rejected claims that § 7409(d) allowed D to consider costs and that NAAQS revisions violated several other Congressional acts. Moreover, defendant's ability to enforce new ozone NAAQS was limited, its choice of PM[10] as the indicator for coarse particulate matter was arbitrary and capricious, it was not required to treat PM[2.5] as a new pollutant, and defendant was not required to set secondary NAAQS so as to eliminate all adverse visibility effects.

v. Notes: 

1. Made front page of NYT; Sec 109 of clean air act sets up process for deciding set air quality standards for each air pollutant; here, ozone; a spectrum of risk, no bright line
2. EPA’s line of thinking—more ozone, more risk, less, less harm.

3. Violated non-delegation doctrine?  Struck down clear air act; 
4. Why not .07 instead of .08?  if cannot give reason, then no intelligible principle.
5. Cannot take into account costs—not part of the clean air act; just look at benefits?  But cannot weigh it w/o costs; 

6. Judge Said 109 remand to agency, can prevent it from struck down, if agency can come up with intelligible principle if it can narrowly construe it; 

7. Supreme court rejects agency narrowing , cannot cure a non-delegation problem; 
d. Whitman v American Trucking Associations [Scalia 2001] [75]:
i. The court found that § 109(b)(1) of the Clean Air Act, which required the EPA to set air quality standards at a level to protect the public health with an adequate margin of safety, fit comfortably within the scope of discretion permitted by its precedent. 
ii. ( did not violate non-delegation doctrine

iii. Act requires setting standard at min based on latest scientific knowledge.

1. “requisite” means not higher or lower than necessary to protect health.
iv. never suggested that an agency can cure an unlawful delegation of legislative power by adopting in its discretion a limiting construction of the statute.  

v. Only found two cases in past that lacked “intelligible principle.”

vi. Also, the court affirmed the court of appeal's holding that § 109(b) of the CAA unambiguously barred cost considerations from the NAAQS-setting process. 
vii. Other standards are equally as vague…there is no delegation here; 
viii. [suggests that amalgated meat cutters is weak…]

e. Notes:

i. rejected DC Cir approach: if non-delegation principle violated, then the problem could not be repaired by having the agency adopt a narrowing standard.

1. Court found that there was a principle; non-delegation not violated.  
ii. Anything left for nondelegation doctrine after American Trucking?

iii. Some argue that non-delegation should be strengthened, so as to ensure that basic value judgments are reserved for legislature.

1. forces legislatures to be more careful 

iv. some argue doctrine should be dead, except in extraordinary case.  

1. absence of judicially manageable and defensible criteria to distinguish permissible delegations 
2. requiring congress to write detailed commands in statutes could well produce unsound and less responsible government.

v. non-delegation: 

1. always a matter of degree—how much is too much power? How would courts decide?
vi. ( American Trucking repudiates Amal. Meatcutters, that an agency can “save” an otherwise unconstitutional delegation through a narrowing construction.  
1. AMC takes a more functionalist (as opposed to formalist) approach to a separation of powers issue. AMC indicated that procedural protections can act as a counterweight to delegation concerns. At least as a policy matter, that reasoning is still important if you see things as a functionalist, and not as a formalist.
8. Appointments, Removal, Legislative Veto (87-120)
a. Introduction:

i. President has power to appoint agency heads; approved by Senate.

ii. No congressional appointments—congress cannot appoint members of agencies engaged in rulemaking or adjudication.

iii. congress may, by law, vest appointment of inferior officers with president alone, courts of law, or in the heads of departments.  
iv. Question is who are inferior officers?

b. Coordination problem w/ federal government: e.g., 16 different agencies borne some responsibility for energy prices and supply.
i. Coordination is made more difficult by legal and political circumstances

1. legal—statutes give regulatory decision power to heads of agency, not president

2. political—constituencies affected by a particular regulatory decision often have ongoing relationship w/ congress and special agency, but not white house.

ii. President and Agencies:

c. Old cases governing president’s control over administration:

i. Power to remove: Myers [1926] [p89]:
1. Facts: President Wilson removed the Postmaster of Portland prior to the expiration of this term.  Postmaster position is appointed with the advice and consent of the Senate.  Myers said that he could only be removed with the advice and consent of the Senate.  He claimed that to do otherwise would be unconstitutional.  

2. ( OK to fire.  

3. President is the one who is responsible for insuring that the laws are properly carried out.  

4. He needs to have complete freedom to fire his subordinates as he wishes, even if they were subject to Senate confirmation. 

5. President could, by virtue of his general power of appointment, remove an officer on the ground that the power of removal inhered in the power to appoint, even though he was appointed by and with the advice and consent of the Senate, and notwithstanding specific provisions for his removal for cause. 
6. Notes:

a. The narrow reading of this case is that it only applies to Postmasters.

b. Postmaster, appointed by Wilson, wanted him removed; but refuses

7. taft wrote opinion—pro-president; concludes, P can always remove agency head based on his best judgment; even if officials have duties that president doesn’t have power over it, e.g., , veto it.

8. several theories of removal…inherently with president power, not assigned by congress can use necessary and proper clause, etc.

9. president has broad power of removal over executive officers in order to assure that his policies could be carried out by persons in whom he had confidence; congress could not limit this power. Myers probably only apply to high ranking officials who work closely with president.

ii. Restrictions on power to remove regulatory commissioners/independent agencies: Humphrey [1935]

1. P sued government to recover a sum of money due P for his salary as a Federal Trade Commissioner from the time when he was allegedly relieved of his duties by the President until the time of his death. 
2. P contended he is entitled to money b/c P had not been removed by the President under one of the causes enumerated in the Federal Trade Commission Act. 
3. H member of federal trade commission; nominated by Hoover, Roosevelt want him to resign; refuses; removed by FDR; 

4. ( held that the provisions of the Act restricted the power of the President to remove a commissioner only upon one or more of the causes listed in the Act; such a restriction was constitutional. 
5. Not all executive branch agencies can be considered an extension of the President.  

6. Some agencies, like regulatory agencies, carry out legislative mandates and not to further the President's executive function.  

7. Notes: 

a.  [same day came out as Schecter]; 
b. restricts Myers to purely executive officers, who perform only executive functions [but this is rejected in Morrison v Olson…]
c. do removal impeded president’s ability to perform duty?  decision is too formalistic?  
iii. Look at the function vested by Congress/legislative courts: Weiner [1958]: 
1. To figure out whether the President can fire someone, you need to look at the kinds of powers that person or his agency has.

2. Facts: president removed petitioner as one of commissioners on war claims commission.  

3. ( Petitioner was entitled to recover his salary from the United States because the President did not have the authority to remove petitioner as a member of the War Claims Commission under War Claims Act of 1948.
4. Although Congress made no provision for the removal of a commissioner, Congress did specify the mode by which tenure was defined. 
5. The most reliable factor for drawing an inference regarding the President's power of removal was the function that Congress vested in the War Claims Commission.  
6. Notes:

a. a way to reconcile myers and humprey—look at nature of office; all have adjudicatory functions; 

iv. What is the difference between an independent and an executive agency?

1. "Independent":  FTC, FCC, SEC, etc.--sit indirectly under President's control (commissioners nominated by President, confirmed by Senate, can be removed for cause, under EO 12866 have certain obligations).  Executive:  cabinet departments, EPA, etc.--sit directly under President's control (heads nominated by President, confirmed by Senate, can be removed at will (but see Morrison v. Olsen, under EO 12866 have more obligations).  From the cases we read, it seems like there can be no restrictions on removal for principal executive officers, restrictions for cause for principal independent agency officers, and at least in some cases restrictions for cause for inferior executive officers.  The restrictions either come from statute or are assumed by the courts.  (Side note:  EO 12291 did not apply to independent agencies; EO 12866 changed that.  Also, EO 12291 applied to legislative and nonlegislative rules; EO 12866 typically applies to legislative rules).

d. Modern Developments: Legislative Veto:

i. Clause in statute that states that a particular executive action will take effect only if Congress does not nullify it by resolution within a specified period of time.  

1. Basic goal is to allow Congress opportunity to oversee or veto agency decisions, especially if agencies acted under statutes that gave them broad discretion amounting in practice to a form of lawmaking.  

ii. INS v Chadha [1983 Burger]:

1. R, deportable alien, challenge the constitutionality of statute authorizing the House, by resolution, to invalidate the decision of the Executive Branch, pursuant to authority delegated by Congress to the Attorney General, to allow R to remain in the US.  
2. ( affirmed and held that the House's action pursuant to statute was legislative in function and did not fit within any exceptions authorizing one House to act alone. 
3. As a result, the House's action was subject to certain checks contained in U.S. Const. art. I, such as the bicameral requirement [all legislative power in House and Senate], presentment to the President [every Bill must be presented to Prez], and the Presidential veto. 
4. Because the House failed to act in conformity with the express procedures for enacting legislation, the Court held that the congressional veto provision in § 244(c)(2) was severable from the Act and unconstitutional.  
5. White dissent: 
a. Veto is negative action, doesn’t create law; What is legislation?  
6. Notes:
a. The legislative veto has been seriously curtailed.  Unless a legislative veto passes both houses, and is approved of by the President, it violates both presentment and bicameralism.

b. Legislative veto says that the particular executive action only take effect if Congress does not veto it.

c. While it is possible to have a legislative veto that passes muster under Chadha, legislative vetoes no longer really exist.

d. Legislative veto is a constitutionally quid pro quo for the downfall of the non-delegation doctrine?  [much delegation, so at least allow Congress some power to check agencies…]

e. Chadha too formalistic?  White’s opinion may be seen as a less formal effort to keep faith with founding commitments under new conditions.  
i. Should not treat constitution as set of rigid, formal instructions 
f. Chadha takes a more formalist (as opposed to functionalist) approach to a separation of powers issue. The reasoning is important for seeing how separation of powers questions might get resolved.
7. class notes:
a. advantages—good accountability device; balance need for expertise and political control
b. disadvantages—slow down agency action by adding another layer of control; 

c. White lists all statute with legislative veto; looked at when actually used veto; really low; really did not undercut bicameralism?

d. Hypo: waiting period? Violate Chadha?  Wait and see provisions are likely OK; not seen as legislative action, so will be OK.  
e. Hypo: congress delegated agency to X, said must report to president and congress about what you are doing…probably OK, but if president’s lawyer, what is best argument against this…agency should be under direction of executive, should not be reporting to congress.  
iii. Separation of Powers: Bowsher [1986][burgher v white round II]
1. Congress passed the budget/deficit control act (1985), under which the Comptroller General [Bowsher] prepares and submits to the President a report specifying deficit reductions for a fiscal year. 
2. The President then in turn orders those reductions.  The Comptroller General was removable only by Congress. 
3. Comptroller General's role violated the constitutionally imposed separation of powers? 
4. ( affirmed: unconstitutional.  
5. Responsibility for execution of the Act was placed in the hands of the Comptroller General, and since Congress retained control over such execution, it intruded into the executive function in violation of separation of powers. 
6. The Act was unconstitutional because it gave the Comptroller General, an officer of the legislative branch over whom Congress retained removal power, the ultimate authority to determine the budget cuts to be made, functions plainly entailing execution of the law in constitutional terms.  
7. [does official have executive powers? Yes, then Congress cannot supervise him; therefore cannot delegate;]  
8. Notes: 
a. Background: huge deficits, across the board spending cuts.

b. Congress cannot enforce the laws.  It cannot give the power to carry out certain laws to people who are in offices controlled by it.

c. Consistent with Gramm-Rudman-Hollings, Congress empowered the comptroller general (the head of the GAO) to make spending cuts across the board if the budget was not balanced.  But since Congress controls the GAO, Congress was effectively enforcing its own law.
iv. Mistretta [1989]:
1. At least 3 Commissioners are judges; can be removed by president by cause.
2. ( upheld, constitutional.  
3. Congress had provided guidelines under which the Commission was to operate and that it had not delegated excessive legislative power to another branch of government. 
4. Congress had not upset the constitutionally mandated balance of powers among the branches of government. 
5. ( the Act was constitutional and therefore affirmed the trial court's decision.
6. Notes:

a. Consistent with Bowsher?  Suggests that Bowsher should have come out the other way.

b. Sentencing commission is not adjudicative, only setting guidelines; not invading prerogatives of another branch; removal power does not worry court; 
c. Still good law post-booker and fanfan—guidelines were binding, apprendi, facts must be decided by jury, beyond a reasonable doubt; cannot be decided by judge; sentencing increasing facts must be found by jury or admitted by D; sentencing ranges are now advisory.
9. Appointments, Removal, Legislative Veto in Modern Practice

a. OLC memo
b. Office of legal counsel—AG’s lawyer.
i. Pro-executive—likely to be against congress; 

ii. Morrison v Olson—
iii. Appointments—officer

1. Three element test

a. employment; not contractor 

b. employment w/I federal government; 

c. carries significant authority pursuant to the law of US

2. Principal vs inferior?

a. only responsible for president, exercise significant discretion—likely officer—Rumsfeld, senate has to confirm, 
b. inferior—subject to control and removal

i. no need for senate confirm

ii. agency heads can appoint

iii. courts can appoint

iv. congress is not head of department; cannot appoint inferior officials 

3. e.g.: US civil rights commission 8 members, 4 appointed by president, 4 by congress; president chooses chair and vice-chair; 
a. violate appointments clause?  Do not carry significant authority, so not officers, 

4. FEC: 2 from president, 2 from senate; 
a. pass all three elements for officer 
b. principal vs inferior? Struck down by FEC; 

iv. Shoemaker test:
v. Appointments Clause sets a default: President appoints, Senate confirms, but Congress may allow inferior officers to be appointed by the President (with no Senate confirmation), by Heads of Departments, or by court of law.  See Article II.
vi. Removal 

1. Rule: If P did not appoint, then cannot remove.
2. Removal=power to fire; Impeachment=only way Congress can "remove" an officer (House charges, Senate convicts)
vii. Some conclusions:

1. Formal restraints vs informal restraints: things may be restricted…
2. Harvey Pitt, sec commission; … can president remove him?  [can go in for cause to remove]; or simply ask for resignation; make newspaper accounts; 
3. Congress wants Pitt to go; pass resolution; sent letter to president bush to oust him; budget pressure; investigatory/oversight process; when own party is unhappy with you;
4. Statute-- 
viii. Reading:  
1. The appointment clause: president shall nominate by and with advice and consent of senate, shall appoint ambassadors, other public ministers and consuls, judges of supreme court, and all other Officers of US…
2. Issues:

a. Who is Officers?
i. Employment by government

ii. Significant authority 

iii. Appointment to position of employment w/i federal government 
b. Who may be inferior officer?

c. who may appoint inferior officers?

d. legislation lengthening the tenure of an officer 

e. legislation imposing additional duties on an officer 
f. Ineligibility and incompatibility clauses 

g. the recess appointments clause 
h. acting and interim appointments
i. other issues…

j. Removal power issues:

i. The executive’s removal power… 
10. Presidential control of the regulatory state:

[C120-144; Supplement:  270-286, 296-298 (notes 2-3)]
a. Control:  
i. Many argue that the White House should examine and coordinate regulatory policy more closely.  
ii. All presidents have tried to do this through various counsels, executive orders, and things at OMB.  
iii. Appointments

iv. Removal

v. EO 12,866: 

b. Executive Order 12,866 [Clinton 1993][p.125]: regulatory planning and review.

i. imposes substantial controls over major rulemaking proceedings.  
ii. Unnecessary regulations should be avoided.  

iii. Each agency designates a Regulatory Policy Officer.  
iv. Each agency has to prepare an annual regulatory agenda that is sent to OIRA.  
v. Coordinated review through OMB and OIRA will continue.  
vi. This was President Clinton's order that replaced the earlier, Republican orders.  It basically reiterated most of the main points, like cost benefit analysis.  
vii. apply only to economically significant rules [“significant regulatory action”].  
viii. applies to rulemaking that has the force of law.  
ix. requirement of cost justifying benefit could be trumped by statute.  

1. Generally, only "legislative" rules have to be cleared by OIRA under EO 12,866 (p.133); policies announced through adjudications do not have to go through OIRA (unless they are expected to lead to the promulgation of a rule). Though an agency has to announce to OMB and the public its regulatory agenda twice a year.
c. 1995 Unfunded Mandate Reform Act

i. before an agency can promulgate a rule, it must look to see whether that rule will mandate a local government to spend money.

d. The Paperwork Reduction Act

i. you have to reduce paperwork.

e. What is power of executive order vs. statute?  
i. president take care laws are faithfully executed.  
ii. ceremonial executive orders, e.g., take your child to work.  
iii. national security—directives.  
iv. same legal effect as statute [e.g., desegregation schools, integrate armed services].  
v. 12,866 apply to independent agencies?
vi. Hypo: OSHA, new limit on benzene; order covers both independent and dependent; OIRA looks at proposed rule, disagrees with OSHA, at impasse, what happens…president can resolve conflict to the extent allowed by law.  
vii. Required to choose a rule that meets cost-benefit analysis; order cannot trump statute governing agency action.  
f. Notes:

i. OSHA, thinking about benzene rule—12,866, seen as a economic significant rule, so OSHA has to do regulatory impact analysis; submit this analysis to OIRA, within OMB, under president’s control.  
ii. Lesson: if conflict between EO and–benzene case trumps EO; “to extent required by law”—so can be trumped.  
iii. Unfunded mandates law—any federal mandates that requires government or private entities that spend more than 100 mil dollars; must do CB analysis, and choose most cost effective way of doing it.
1. Unfunded mandate law trump benzene case?  Same phrase in EO “inconsistent with” so can be trumped by benzene case.  
2. assume that benzene case had not been decided and that 12,866 is governing; court could overturn it later.  
3. hypo: gas industry concerned about benzene regulation; regulation been sent to OIRA, been submitted, can you just call OMB about your concern? Sure; advantages (expertise with industry); disadvantages (cost).  
4. can pass super-mandated law—supercedes all previous laws.  
5. what is regulatory impact analysis?

a. statement of need for proposed action

b. examination of alternative approaches

c. evaluation of cost and benefit—qualitative and quantitative—of proposed action and alternatives you identified.
d. bunch of other requirements: e.g., impact on small business; unfunded mandate analysis; paperwork reduction act; if applicable, environmental impact analysis; impact on children, energy.  
iv. Presidents and admin state:

1. can set up agencies by EO

2. fire at will certain officers—rumsfled, w/ restrictions other people
3. sets broad agendas; 
g. Notes on OIRA:

i. Critics: 

1. Its analysis is weighted too heavily towards minimizing costs when costs are hard measure.

2. OIRA lacks the relevant technical expertise; lacks sufficient staff; lacks the necessary political clout.  

3. OIRA confers off the record with agency officials.

h. The courts have said little about the legality of OIRA.

i. Is not clear that the President has the power to require agencies to make cost benefit analysis the basis for decision-making.  
ii. It is not clear whether the President can ever tell an agency what to do.

1. The President's only recourse is usually to fire that agency head.

2. But what if we are dealing with the Commissioner on an independent commission?
3. All of the relevant executive orders say that they apply only to the extent permitted by law.

11. Presidential Control of Agencies; Congressional Control of Agencies
a.  (Supplement:  286-295, 298-300 (notes 4-8))

b. Washington post series

c. Congressional control

i. Review and study—agency action; 

ii. Rise of congressional hearing as oversight

iii. Committee chair calls meeting for hearing; for agencies run by appointees, run by President Bush; 
iv. Distributive view--

v. Informational view—
vi. Hearings

vii. investigations

viii. Any member of congress can call up to complain; 

ix. 4th mechanism of control—reporting requirements; 

x. 5: budget control; 

xi. congressional review act: used only once; joint resolution of disapproval; used once to cancel ergonomics rule; [skips phillibuster acts;]
xii. why can congress do all of this?  

1. helps congress legislate 

2. has informing functions; help public learn; 

3. oversight has balancing function; 

d.  Other forms of control

i. inspectors general—reporting duty to congress and to their agencies; consider principal officers; 
ii. whistleblowing…
e. delegation of judicial authority to agency 

f. PO patrol oversight;
12.   Delegation of Judicial Authority to Agencies (144-164)
a. Issue: whether adjudicative power will be delegated to such a great degree that it undermines Article III courts.

b. Crowell v Benson [144]: 
i. Some judicial fact-finding can be farmed out to administrative agencies.  
ii. The question to be determined was only question of fact.  

iii. Courts farm stuff out to special masters all the time.  

iv. The jurisdictional facts must be reviewed de novo by court.
c. Private right/public right distinction 
i. when an Article III Ct. can and cannot decide factual and legal questions de novo.
ii. Depends on public or private right
1. Public rights may be delegated.  Private rights may not be. Murray's Lessee v. Hoboken land, 1856.
a. Part of the reason for this is sovereign immunity.
b. Since Congress does not have to allow any public right claims, it can exercise the lesser power of delegating adjudication.

d. Three classes of cases were Congress can delegate judicial responsibility. 

i. Territorial courts.

ii. Courts martial.

iii. Legislative courts ( administrative agencies can adjudicate cases involving public rights.  
1. Public rights are defined as rights that arise between the government and others.  

2. But public rights cases need not revolve around the government as one party.  Private rights closely integrated into a public regulatory scheme may be tried outside of Article III courts.  Granfinanciera, S.A. v. Nordberg, 1989.

iv. There are different kinds of private rights.  

1. Some are created by  Congress and some are common-law/state law rights.  

2. Congress can delegate rights that it created.

v. If the court only deals with a particularized area of law, then the constitutional threat may not be so grave.  

1. The public right/private right distinction is not dispositive (talismanic).

vi. Ancillary claims may be assigned to administrative adjudication.

1. Commodity Futures Trading Commission v. Schor, 1986.

2. Ps sought reparations from a commodity broker before the Federal Commodity Futures Trading Commission, an administrative tribunal.

3. Broker counterclaimed for money owed under state law; voluntarily dismissed state law counter claim to allow it to be brought before the commission; later claims that commission has no jurisdiction.  

4. ( sustained jurisdiction of the administrative tribunal over the counterclaim as a “de minimis” intrusion on Art III courts.  
5. [makes sense to have multiple matters involving same parties heard in same court—a matter of efficiency, especially since it is agreed that some matters can be heard outside Art III courts]

6. [but why is the first suit heard not heard in Art III court?  Private parties?  Public rights—this is stretching the definition really.]

e. At this point, all of these exceptions reflect that courts have moved away from the public right/private right distinction.

f. Focus instead on the purposes served by the statutory delegation and the impact of that delegation on the judiciary's independence.

g. Based on the jurisprudence in this area, there does not seem to be much to stop Congress from farming out nearly all of the Article III cases to administrative bodies.  

i. But it is clear that criminal proceedings may not be delegated.

1. If an administrative fine is huge, it might be interpreted to be a criminal sanction.

h. why better for courts to decide law than agency?
i. Judges are experts

ii. Say what the law is—strange for agency to say what law is…
iii. Factfinding—why give to agency but not courts?  
iv. Crowell w/ factfinding—no due process problem—b/c supervision, etc.  any separation of powers problems—no; why? 
v. Crowell, Marathon, Northern Pipeline: 
1. public [citizen v government] vs private [citizen v citizen]
2. Crowell—courts continue to decide questions of law; supervises fact finding; review de novo; no separation of powers problem
3. private getting more protection—why?  
4. who creates the right matters in Marathon, as opposed to pre-existing common law right; 

5. Schor functional approach: O’ Connor—extent to which court retains supervisory control; 

6. Can congress take all K cases from art III courts and bring it to meditation agency?  

13. Review:
a. Understand basic structure of government—cabinet, white house, etc.
b. Goals of admin state—efficiency, fairness, democracy 
c. What is admin state?  How agencies get set up, appointed, taken away…separation of powers concerns…how congress delegate powers, what are limits of this…
14.  Rulemaking v Adjudication: Constitutional and APA Distinctions 
(641-669, Appendix A (APA §§ 551, 553-554, 556, 558)) 
a. Sources of procedural requirements of agency
i. Organic statute often specifies applicable procedures 
1. Always look to the organic statute and other authorizing statutes.  These can be even more important than the APA.

ii. Agency may have adopted procedural regulations
iii. APA
1. but not all agencies subject to it.  § 551 (1) says which agencies are subject APA.

2. The President is not an agency.
iv. Courts and federal common law

v. Judicially defined constitutional requirements of due process

b. issues:
i. why insist on procedural formalities?

1. promoting accuracy in agency factfinding

2. securing agency conformance to statutory directives

3. enhancing quality of agency policy judgments

4. …

ii. to what extent could procedural requirements be viewed as a functional substitute for detailed legislative specification of policy choices?

c. Londoner v Denver [1908]:
i. Ps, owners of property, challenged assessment of tax against them to cover costs of paving a public street on which their property fronted.
ii. Procedure, per CO law:
1. Board of Public Works might after notice and opportunity, order paving on petition of majority of owner of property

2. this order had to be approved and implemented through adoption by City Council of an ordinance authorizing paving

3. after completion, Board determines total cost and apportion it amongst property owners

4. again, assessment need to be approved by city council 
5. before taking action, council must provide notice and opportunity to file written objections
iii. here, paving ordered, approved by council, completed, assessments but before action by council, Ps filed written objections—saying invalid for a number of reasons: no hearing on issue, hearing procedure inadequate.
iv. CO courts rejected challenge; SC…
v. Issue one: council’s action authorizing improvements w/o notice and opportunity violated due process
1. no: not needed provided that a hearing upon the assessment itself is afforded.

vi. issue two: whether the council’s approval of the assessments w/o opportunity for oral hearing was constitutional

1. when legislature of a state, instead of fixing tax itself, commits to some subordinate body the duty of determining the tax, due process of law requires that at some stage before tax becomes irrevocably fixed, the taxpayer shall have some opportunity to be heard.

2. something more than just written objections required…

3. here, hearing denied, therefore assessment void.  

vii. (  Where an administrative decision would uniquely affect a discrete group of individuals, there must be some right to hearing.  

viii. Questions: why need for hearing when done by administrative arm of state, but not when state does it?
d. Bi-Metallic Investment [1915]:  
i. Action to challenge defendant-assessor from obeying order of boards increasing valuation of taxable property in Denver; argues that given no opportunity to be heard, therefore property taken w/o due process of law.
ii. ( affirmed; order sustained.  
iii. impracticable for every person affected to have a direct voice in adoption of rule; their rights are protected by their power over those who make the rule.

iv. There must be a limit to individual argument in such matters if government is to go on.

v. Londoner—relatively small number of people, exceptionally affected; in each case upon individual grounds; 

vi. ( Where a rule would apply to many people, there is no right to be heard.  To allow such a right would be impractical.

e. when is trial-type hearing required?

i. Adjudicative vs legislative facts

1. adjudicative facts concern the parties and their activities, what, when, how, motive, etc.

2. legislative facts—general facts to help tribunal decide questions of law and policy and discretion 

ii. Londoner: no review of agency’s decision in state courts; Bi-Metallic—taxpayer could challenge validity of tax in courts.

iii. Rule: Constitution does not impose any procedural requirements when either legislatures or administrative agencies adopt general laws or rules is recognized in many decisions.

f. Southern Railway v VA [1933]:

i. Highway commissioner, w/o prior notice, advised appellant that public safety and convenience required elimination of grade crossing; also directed construction of overhead passage.  
ii. Railway co refused, denied validity of Act. State SC approved action
iii. ( reversed.
iv. Act permits commissioner to abolish designated grade crossing unless shown to be “arbitrary.”

1. corporation commission, upon petition, may consider the proposed plans and approve/modify.  
2. No review by court; but court of equity may give relief where “arbitrary” action can be established.
v. violates 14A:

1. gives administrative officer power to make final determination in respect of facts, w/o notice, hearing, evidence; not subject to general review
2. a finding w/o evidence is arbitrary and baseless; otherwise, would mean an administrative officer with power possessed by no other…
vi. ( Where you would be deprived of property, even if the statute has no provision for judicial review, you always must be allowed a chance to participate.  -- can't order the railway to build an overpass without giving a chance to respond.
vii. argues that legislature could have made decision to eliminate crossing, so why not allow same result with highway commissioner?  
1. but there is a difference: in theory, legislature acts upon adequate knowledge after full consideration and through members who represent the entire public.

viii. Lower court said there is equity relief.
1. but by sanctioning the order directing the Railway to proceed, it in effect approved action taken w/o hearing, w/o evidence;

2. this is to rule that such action not “arbitrary.” 

ix. Notes:

1. even in court, a trial-type evidentiary hearing is not necessary if relevant facts are not in dispute 

a. no need for hearing if accidents occurred at the crossing 

2. Bi-Metallic, Londoner, Southern Railway reconciled on basis that a hearing is required in adjudication but not in rulemaking?

g. Procedural requirements of the APA and the Interplay between Rulemaking and Adjudication 
i. APA’s procedural requirements often are supplemented or overridden by specific provisions in particular statutes.  
ii. Provides basic structure of procedures for federal administrative agencies 

iii. Distinctions

1. rulemaking vs. adjudication

a. not quite the same as distinction in constitutional cases

b. broad, residual definition of adjudication—almost every variety of administrative decision other than issuance of rules and regulations.  

i. E.g., expenditure of federal funds to build highway through a park was not exercise of rulemaking function; but an adjudication for APA purposes.
ii. Thus, many management and administrative functions are adjudication under APA but not so in the conventional sense.

c. APA grants right to trial-type hearing in adjudication only where a relevant statute provides for decision on the record after opportunity for agency hearing.  

2. whether organic statute establishing administrative function in question requires that the agency act on the basis of a “record” after opportunity for an agency “hearing.”  
a. Yes: for formal rulemaking [553(c)] and adjudication [554] 

b. No: for notice-and-comment rulemaking [has become the primary engine of law and policymaking in contemporary administrative state]; and informal adjudication.
Does Organic Statute Require Decision on the Record after Opportunity for Hearing?

	
	Yes
	No

	Rulemaking
	Formal Rulemaking --        § § 553 (c), 556-57
	Notice and Comment Rulemaking -- § 553

	Adjudication
	Formal Adjudication --       § § 554, 556-57
	Informal Adjudication --  No APA Procedures Are


iv. Formal on the record adjudication:  
1. if statute governing the agency’s action in an adjudication requires a decision be made on the record after opportunity for agency hearing, §554, 556, 557 apply.  
2. how does a court know when statute provides for decision on the record after opportunity for agency hearing?  
a. Many times, contains quoted language.   

b. Courts tend to interpret statute as providing for a hearing on the record in cases where the agency is imposing a sanction or liability on a party.  
c. Seacost [1978]: APA formal adjudication procedures applied to initial licensing of a power plant; Act specified decision after hearing but did not say on the record; EPA makes specific factual findings about the effects of discharges—exactly the kind of quasi-judicial proceeding for which the adjudicatory procedures of the APA were intended.  
3. Agencies seek to avoid burdens of trial-type hearings and courts sometimes agree with them.

a. Chemical Waste Management: No formal adjudication needed; upheld EPA regulations specifying procedures to be followed in connection with issuance of corrective action…requires public hearing on issuance of such orders; 
i. Submission of evidence in written form and oral argument

ii. No testimony or cross examination

b. Penobscot [1999]: FAA also avoided adjudicatory hearing requirements

i. P filed complaint re preferential treatment to competitor; FAA dismissed w/o oral hearing.
ii. FAA provides that agency can dismiss complaint w/o hearing when complaint does not state facts that warrant investigation.
iii. ( court rejected P’s claim that its complaint stated a violation 

iv. accorded Chevron deference and relied on agency’s regulations;
4. 554, 556, 557 establishes an administrative version of civil trial:
5. How do you know if the case is about formal or informal adjudication?

a. A:  Often hard to tell.  In fact, I mentioned in class that I was pretty confident that Syracuse Peace Council was informal adjudication.  Well, I have done some more reading of various FCC orders, etc. and parts seem to be formal adjudication.  The statute the agency is operating under typically states whether the agency has to issue a decision after a hearing on the record (magic words for formal procedures).  Moreover, many informal adjudications incorporate certain formal components, what I call "bells and whistles".
v. Formal On the Record Rulemaking
1. where rules made on the record after opportunity for an agency hearing, 553(c) requires compliance with 556, 557.

2. ??
vi. Informal Notice and Comment Rulemaking:
1. no provision for hearing on the record…553 applies.
a. Notice of proposed rulemaking in Federal Register, specifying the time, place, legal authority relied on, content and subject matter of proposed rules; 
b. Opportunity for interested person to comment on proposed rules by written submissions; and at option of agency, oral argument 
c. Issues of a concise and general statement of their basis and purpose of rules 

d. In case of substantive rules, not effective in less than 30 days after promulgation.  

2. emulate model of legislative hearings

a. rules thought to be made on information in agency’s own files and its general knowledge and expertise, so not on the record and substantial evidence standard of review does not apply.

3. Exceptions—many including…
a. Agency management or personnel or to public property, loans, etc.—excluded altogether from the requirements of 553; heavily criticized; 
i. Many agencies adopted regulations providing for use of notice and comment procedures for issuing certain types of rules relating to these subjects.

b. Federal Register notice does not apply to interpretative rules, general statements of policy, etc. ; or when agency has good cause to find notice impracticable.
vii. Informal adjudication:
1. statute does not provide for adjudicatory decisions to be made on the record after opportunity for agency hearing—APA provides no procedures.
2. since “adjudication” is so broad, it includes a vast number and variety of agency decisions…  
h. Choice of rulemaking vs adjudication as a means for developing agency policy:

i. Many agencies are statutorily enabled to do adjudication and rulemaking…
ii. National Petroleum Refiners Assoc. v. FTC [DC Cir. 1973]:
1. whether Federal Trade Commission can promulgate substantive rules of business conduct; gives specificity to broad standard of illegality, which agency is empowered to prevent. 
2. rule at issue: failure to post octane rating numbers on gasoline pumps at service stations was an unfair method of competition and an unfair or deceptive act or practice.

3. (
4. statute creating FTC: directs FTC to prevent unfair competition; accomplish this goal by means of an issuance of a complaint, hearing, cease and desist order; may make rules and regulations for purposes of carrying out provisions. 
5. FTC has substantive rulemaking power…gives agency an invaluable resources-saving flexibility.  
6. benefits:
a. vast amount of data had to be compiled and analyzed, FTC, armed with vast data, had to weigh conflicting policies of consumer decision-making vs. alleged costs to gasoline dealers which might be passed on to the consumers.
b. Bright-line standard might have been evolved by FTC in adjudicatory proceedings; but often a slow process and has disadvantage of acting w/o the broad range of data and argument from all those potentially affected that may be flushed out through use of legislative-type rule-making procedures.
7. ( interpret statutes giving agencies the power to make rules to authorize agencies to adopt binding legislative rules, rather than mere interpretative or procedural rules.

8. Notes:
a. Why not adopt per se decisional rule, and apply that rule in subsequent adjudications?

b. Why not espouse rule in interpretive rule or policy statement?

c. But note: 

i. “legislative” rules ( are binding on both the agency and private parties until and unless the regulations are changed; in subsequent enforcement action, respondent and agency precluded from arguing that a different rule apply.
ii. If rule is in interpretative rules or statements of policy, respondent free to advocate and litigate for a different position in a subsequent case.
iii. Also: courts give greater deference to agency decisions on questions of law when such decisions are made by “legislative” as opposed to “interpretative” regulations or simple case-by-case adjudication…

d. What’s wrong with case-by-case adjudication?

i. Uncertainty and inconsistency 

ii. Rulemaking procedures are superior for formulating policy of general applicability b/c facilitate input to the decision by all those affected.  
iii. Rulemaking encourages agencies to make clear choices among alternative policies, promoting both the efficacy and political accountability of the agency.  

9. Some considerations for deciding between rulemaking vs adjudication:

a. Procedures 
i. More procedures vs less

ii. Databases from written comments of interested persons?

iii. Burdens?

b. Degree of Agency Commitment to New Policies
i. Rule promulgation seen to commit an agency to a given policy then case adjudication.
c. Retroactivity/Prospectivity: 
i. Rules interfere less with expectation interests.

d. scope of judicial review:
e. consistency and uniformity vs individuation: 
f. clarity and publicity: 

g. Fairness to parties in adjudicative proceedings 

h. Planning

· Some of the key considerations in choosing between adjudication and Rulemaking are.

· Procedures -- adjudication involves much more formal procedures.

· Degree of Agency Commitment to New Policies -- promulgating a rule ties an agency into a position.

· Retroactivity/Prospectivity -- Rulemaking does less to interfere with the expectation interests.

· Scope of Judicial Review -- because of the rise of hard look review and informal Rulemaking as a paper trial on the merits, adjudication is now probably less prone to judicial review.  

· Consistency and Uniformity vs. Individuation -- Rulemaking promotes more consistent and evenhanded treatment.

· Clarity and Publicity -- a large-scale Rulemaking procedure hides the ball less than incremental policymaking through adjudication.

· Fairness to Parties in Adjudicative Proceedings -- trying to fashion rules for future guidance to adjudication sometimes means an unfair result for the parties involved.

· Planning -- agencies have less control with adjudication since they have to wait for case to get on their docket before they can set the policy.

Rulemaking vs. Adjudication

	Rulemaking 
	Adjudication

	· Usually prospective.  Only retroactive with statutory grant.

· Applies across the board.

· Inflexible.  Bright line rules can lead to absurd results

· Binds the agency with respect to everyone.

· Conducive to broad public input.

· Few restrictions on separation of functions and ex parte contact.

· Published in CFR and Fed register for public accessibility.
	· Usually retroactive and can frustrate reliance interests.

· Singles out individual or individual company.

· Can be tailored to particular facts.

· Only binds the particular parties.  It is precedent for everyone else.

· Input only comes from parties in the case.

· Strong restrictions re: separation of functions and ex parte contact.  

· Not readily accessible to nonparties.


(a) The Use of Judicial/Official Notice.

· A basic rule of adversary procedure is that evidentiary facts that a decision rests on must be part of the record.

· But this is never taken literally.

· The trier of fact always has discretion in deciding what facts will be heard.  They can always take judicial notice of facts.

· Because ALJ's have so much expertise in the giving area of policy, do they have more discretion to take judicial notice of facts?

· § 556 (e) says that when agency decision rests on official notice of a material fact not in the evidence, a party is entitled an opportunity to show the contrary.

· But would this just allow an agency to officially notice all relevant facts, and then shift the burden to the petitioner.

· The agency can notice technical or scientific facts that are within agencies area of expertise.

· McLeod vs. INS, 1986.

· The use of annual reports filed with regulatory commission is beyond the scope of what may be put on judicial notice. 

· The issue is not the validity of the information.  It is the matter of being put on notice about what evidence you'll be confronted with.  You need to be given the opportunity to rebut the evidence.

· United States vs. Abilene and Southern Railway, 1924.

· But see Market Street Railway vs. Railroad Commission, 1945 for a basically alternate opinion.

· The protesting party had submitted the numbers themselves in regulatory filings.

· There were no plausible arguments to be made.

· Extending an opportunity to respond would have served no useful purpose.  

· A regulatory agency can not use judicial notice to shield the sources it used in calculating the rate base in rate of return regulation.  Due process demands more.

· Information noticed must be appropriate for official notice.

· The agency must follow proper procedures in using the information.  Must disclose it to the parties and afford them a suitable opportunity to contradict it.  

· You must be given the opportunity to challenge the inferences drawn from such information

· Ohio Bell Telephone vs. Public Utilities Commission, 1937. 

· Union Electric Company vs. FERC, 1990.

· If you appeal to (use) published facts, then the issue of judicial notice does not come into play in challenging how those facts are used.

· Boston Edison vs. FERC, 1989.

15.  Rulemaking: Constitutional and Procedural Requirements 
(490-515 (skim 511-515), 669-685)  
a. What is fair agency behavior?

i. Two basic and conflicting notions of justice 

1. treating like persons alike…

2. treating different persons differently.—argues for exceptions or equity.  
b. Does the Constitution require agencies to make rules?

c. Boyce Motor Lines [1952]:

i. B charged with violation of regulation promulgated interstate commerce commission.

ii. ( 

iii. Note:

1. commission may authorize promulgation of regulations, violation of which is a crime.

2. but agencies themselves not delegated with authority to determine whether violation of their regulation is a crime, must be done by legislature.  

d. Davis [treatise 1978]:

i. Purpose of non-delegation should be changed; should be to protect private parties against injustice on account of unnecessary and uncontrolled discretionary power.  
ii. how to deal between law and equity? 

e. Soglin [7th 1969]:

i. Students charged with misconduct for obstructing representatives of Dow Chemical Co from conducting interviews.
ii. ( too vague; no guideline as to what is misconduct.  

f. Hornsby [5th 1964]:

i. Unsuccessful applicant for a license to operate a retail liquor store; 

ii. ( upheld complaint: no way of knowing what the objective standards are for obtaining license.  
g. Holmes [1968]: 

i. Applicant for low-rent apts sued claiming that its selection procedures violated the federal Constitution.  

ii. ( Ascertainable standards needed.  

iii. Notes: 
1. due process clause is constitutional basis

2. non-delegation doctrine argument—
3. davis argument …american trucking 

h. Fook Mak [2nd 1970]

i. INS states that AG has discretion to change status to lawfully admitted citizen; refused, b/c rule said his type of visa granted on condition that he will not apply for change of status. 
ii. ( AG has discretion, and can apply to entire class of people.

iii. Judge friendly: Agency can set rules, thereby take away individual review.  

iv. no case-by-case 

i. Asimakopoulos [9th 1971]

i. Sometimes even if agency promulgates a rule, basic principles of fairness would call for individual review 

ii. How reconcile?  

j. Heckler v Mathews [1984]:

k. Formal on the record rulemaking: 
i. US v Florida East Coast Railway [1973] [669]:  
1. railroad companies want to set aside per diem rates established by Interstate Commerce Commission 
2. a vast number of rulemaking, see formal rulemaking as onerous, put into informal notice and comment category; make formal rulemaking only if statute says so; 
3. Dissent: 

ii. ( under APA, if statute calls for hearing on the record in rulemaking, agency is obliged to use a process called formal rulemaking, which is very inefficient; so if statute calls for “hearing,” it shall not mean “hearing on the record.” 
iii. if barebones requirement seem inadequate, expansion of requirements governing notice and comment…swings towards more and more process…
iv. FPC v Texaco, Inc [1964] [678]: impact of rulemaking on adjudicatory hearing rights
1. regulation—no escalator clauses; interested parties submitted comments; respondents applied for license; rejected w/o hearing; 

2. respondent should have asked for waiver of the rule complained of; must provide reasons why in the public interest the rule should be waived; they did not do it; 
3. no hearing, no facts in dispute; 
4. Take home lesson: allows agencies to remove interesting issues from adjudication and decide them in rulemaking where rights of parties to appear is far more limited; [in adjudication, you get hearing]; 
5. Rulemaking may be used to determine issues in adjudication that do not require case-by-case analysis.

v. Heckler v Campbell [1983] [680]:
1. An agency can predetermine through Rulemaking general issues that will tend to come up in adjudication.  

2. A woman was injured on the job.  She applied to Social Security or disability benefits.  The service had a preset chart that showed whether certain injuries would preclude other employment for which the person was qualified.  

3. efficiency and consistency; 
vi. judicial transformation of 553 notice and comment procedures

1. Nova Scotia Food Products Corp [2nd 1977]:

a. Fish smoking; 

b. Cannot suppress meaningful comment by failure to disclose the basic data relied upon; comment unlikely to be of quality; leads to arbitrary decision-making.  
c. Not in keeping with rational process to leave vital questions, raised by comments which are of cogent materiality, completely unanswered.  Agencies do not have the prerogative of obscurantism reserved to legislatures.  
d. Disclose data that agency relies upon; provide that info to public so that there is opportunity to comment; 

e. Take home lesson: barebone procedures of APA, major material on which agency rely has to be distributed so that people can actually comment on it
i. Second, materially cogent objections 

ii. Two additional requirements so that courts have easier time to review; 

iii. More meat on bone

f. Note:
i. Agencies must disclose the evidentiary and analytical documentation relied on in proposing a rule.  

ii. This is the only way to allow informed and effective comment.

iii. If you do not disclose basic methodologies, then you have suppressed meaningful comment.  This is the same as not allowing comment at all.  

iv. If the agency did not disclose the science it was relying upon, then it was impossible to adequately comment on what was going on.  Without this record of comment, it is impossible to evaluate the evidentiary record.  United States vs. Nova Scotia Food Products Corp., 1977.

v. Vs Texaco: process vs substance distinction; also bad lawyering on behalf of government; 
vii. No need to subject every change to notice and comment: Weyerhauser v Costle [DC 1978] [690]:

1. regulations limiting discharge from paper mills; 
2. absent coherent discussion on the record of factual basis, unable to presume that agency relied upon…
3. take home: how to avoid endless hearing and commenting; put forth notice, take comments, change proposals; does not have to subject every incremental change in its conclusions; 

4. if it is “logical outgrowth” of preceding notice and comment process, then OK, no need to subject every change to further public scrutiny before final action.  
viii. Without an adequate evidentiary record, it is impossible to assume that the agency rationally exercised the duties delegated to it by Congress.

1. After comments were submitted, the EPA changed the level of permissible waste in a way that disadvantaged business.  It was not clear on what basis this recalculation was warranted.  And

a. Weyerhaeuser vs. Costle, 1978.

ix. The agency need not subject every incremental change to a new round of notice and Comment.  

1. The agency's final conclusions need only be a logical outgrowth of the preceding notice and Comment process.  

a. Weyerhaeuser vs. Costle, 1978.

16.  Notice & Comment Rulemaking, Combination of Functions in Agency 
(685-705 (read), 907-935 (skim))
a. Advantages and disadvantages of adding these additional requirements [nova scotia and weyerhauser]:  
b. Halting Judicial Transformation: Vermont Yankee v NRDC [1978] [701]: 

i. Rehnquist—where does court find authority to impose rules not mentioned in 553?  What is legal authority to go beyond 553

ii. How to courts know what to do beyond 553?

1. answer—no authority to do so.  
iii. why does court want to curtail adding of procedures by agencies…

c. Reviewing courts cannot impose procedures above and beyond what is required by § 553.  Agencies may do more, but courts cannot require that they must do more.

i. Judicial review becomes unpredictable when courts always look to see whether the agency action was perfectly tailored to the circumstances.

ii. The uncertainty would lead agencies to eventually adopt full adjudicatory procedures.

iii. Since notice and comment is akin to legislating, there should not need to be a formal hearing process.

iv. Courts can manipulate procedural requirements that should properly be made by agencies.

d. take home lesson:
i. courts stops if not holds back additional procedures required of notice and comment rulemaking.   
ii. Some courts, when blocked by Vermont Yankee, will just interpret the organic statute creatively.
e. what are advantages and dis of putting more procedures?

i. accountability 

f. Mobil Oil [698]:
i. substantial evidence standard—vermont yankee said mobil oil is no longer good law.

ii. other lower courts…

g. record 

i. what is it?  

ii. informal rulemaking—adequate record to support informal rule; comments, etc.
17.   Exceptions to Notice & Comment Rulemaking, Negotiated Rulemaking 
[C705-742; S365-372, 374 (note 8)]
a. See §553: contracts, military affairs, etc.  [grants…]
b. rules of agency organization, procedure, or practice 

i. tricky…no case on point.  

ii. so long as they do not affect substantive rights of parties

iii. no need for 553 if just procedure—that do not affect rights of parties.. [civ pro II stuff]

c. good cause exception, §553(b).  
i. good reasons for not going through notice and comment rulemaking; 

ii. agency must show good cause; 
d. interpretative rules and general statements of policy

i. trickiest; lots of tests; no consensus on one test; comes down to case to case; no bright line; 
ii. first test: 707 [Bowen]

1. legislative rules create law; interpretative rules—statement of agency as to what agency thinks a statute means; 
a. force of law = legislative rule

b. not helpful!  Circular.
iii. 2nd test: [708]

1. does rule creates rights and obligation?

a. Create, then like a rule…

2. Any discretion left to agency?  

a. Takes away, then like rule…

iv. SFW test: [715]—4 parts test—yes to any, then legislative rule.  
1. Published in CFR?

2. Provide a means of enforcement 

3. Invoke legislative authority in promulgating the rule

4. Does it effectively amend prior legislative rule 

v. Parole example:

1. Adopts rule to change amt of time for incarceration before eligible for parole 

vi. annuities example:

1. interprets term in the statute; changes amt of money people get…
2. both are important—parole is legislative rule; annuities example is not legislative rule; upshot is case by case; 
vii. hypo:

1. pesticide law: 

2. EPA issues statement, 5 ppm unsafe; 

a. Legislative or interpretative?  

b. Community institute [710] [holding must comply with 553 rule] test: if rule is not enough to let you know whether you violated rule, then 

c. What does this mean for agency?
3. Hoctor case [719]:
a. If agency treats it as legislative rule, then it is? Real enforcement consequences, then binding, then looks like legislative rule; 
b. How often agency deviates from rule that it puts forth…  
viii. why many tests don’t work…

1. both interpretative and legislative can have substantive effect on public…

2. procedures agency used—cannot used this, because this is the question before the court!

3. Statute that delegates authority—cannot rely b/c statutes delegates –doesn’t tell you much; doesn’t mean you can’t use it; 
4. CFR, b/c, everything is getting published!

e. Even if these exceptions apply, it is not clear how such a decision can be reviewed by a court.
i. Generally a court will remand.
ii. But § 552 (a) says that each agency should publish in the Federal Register policy/Interpretation along with rationales. 

f. These exceptions are-non legislative rules. Interpretative Rules and General Statements of Policy.  The rules for these two are pretty similar.
g. Interpretative rules 
i. A purpose of this exception is to allow agencies to explain ambiguous terms in statutes without having to undergo Rulemaking process.  
ii. Substantive rules/legislative rules create law.  They grant rights or impose obligations.
iii. Interpretive rules are statements as to what an agency thinks the law is.  They clarify or explain.  American Hospital Association vs. Bowen, 1987.
iv. How to define an interpretative rule.
1. Agency intent -- if the agency lacked delegated legislative power it is clear that it did not intend to use it.  Otherwise, you just have to guess.
2. Does the rule interpret -- does it actually explain language in a statute.
3. Does it create new law -- does the rule create rights, assigned duties, or impose obligations that are not already outlined in the law itself?

v. There are two lines of tests to see whether it is an interpretative rule.
1. Substantial impact test -- did the rule have a substantial impact?  If yes, then notice and comment was required.
2. This test pretty much went out with Vermont Yankee.
3. Legally binding test -- if the rule is legally binding and has a present effect, it cannot be interpretative.  There are several factors to look at.
4. In the absence of the rule would there be an adequate basis for enforcement action.

vi. Does the rule interpret a legal standard or does it make policy.

1. An indication that it is making policy is to look at the level of specificity of the rule and compare it to the standard being interpreted.

2. If the statute says "a reasonable time period," seven days would be a reasonable time period, but not the only one.  This would require notice and comment.

a. Hoctor vs. United State's Department of Agriculture, 1996 (fences and tigers).

vii. If interpreting a legislative rule, is the claimed interpretative rule consistent with the legislative rule it is supposedly interpreting.

viii. Is the interpretative rule consistent with the prior interpretative rule.

ix. Has the agency contemporaneously indicated it was issuing an interpretative rule.

x. Publication in the CFR has been mentioned, but this is doubtful.

h. The fact that an interpretive rule may have a substantial impact does not mean it becomes a legislative rule.  American Postal Workers.

i. Agency interpretations are not controlling authority.  They may be resorted to, however. They get weak Skidmore deference.  Skidmore vs. Swift & Co., 1944.

j. Policy statements 

i. Court's review this exception with the same vigilance as they do interpretative rules.
ii. Allows agencies to announce their tentative intentions for the future without finding themselves.  
iii. The agency indicates the manner in which it intends to exercise a discretionary function.
iv. The basic question to ask is whether the agency drew a line in the sand.  Look to the practical effect.
v. But this leads agencies to draw elaborate caveats that function as a wink and nod.
vi. There is a two-part test.  American Bus Association vs. United States (Judge McGowan).  
1. Unless something acts prospectively, it is a binding norm.  A statement of policy may not have a present affect.
2. Does the statement leave the agency and its decision makers free to exercise discretion. 

vii. Rough applications of the two-part American bus test.
1. If an agency, by its own acts, seems to show that a nominally non-binding enforcement policy is always enforced, then that can be enough to show that it is, in fact, not a policy statement.  Community Nutrition Institute vs. Young, 1987.

viii. If an agency says you can either enroll in a special program that goes beyond normal regulatory requirements, or face the prospect of more intense inspection, that threat can be enough to make the policy statement a rule that requires notice and comment.  Chamber of Commerce vs. Department of Labor, 1999.  

ix. Even if the agency makes clear that it retains discretion, if it sets out a detailed schedule penalties, then it is hard to see how that framework was not intended to cabin discretion.  United States telephone Association vs. FCC, 1994

x. Judge Williams' alternate test.  American Mining Congress vs. United States Department of Labor, 1993.  If the answer to any of these questions is yes, then we have a legislative and not an interpretive rule.
xi. In absence of the rule, would there be an adequate legislative basis for enforcement. 

1. Has the agency rule been published in the CFR.
2. Has the agency in both its general legislative authority.
3. Has the rule effectively amended a prior legislative rule.

xii. This effort to create bright line rules reflects a trend a way from looking at whether the rule has a significant practical impact.
1. By creating bright line rules, it becomes easier for agencies to make sure that their rules will be deemed interpretive, and not legislative.

k. Agency Interpretation of Its Prior Regulations.
i. Significantly amending a prior rule is itself a Rulemaking.  The question is at what point do you interpret the rule so creatively that you effectively have amended it.
ii. When agency promulgates a legislative rule it cannot subsequently repudiate the announce meaning and substitute totally different meaning.  National Family Planning and Reproductive Health Association vs. Sullivan, 1992.

iii. The Interpretation must actually follow from the previous agency rule.  
1. a Department of Agriculture rule said that animal cages must be structurally sound.  A memo was sent around saying that this should be interpreted as saying that cages needed 8 foot fences for Tigers.  This 8 foot requirement did not follow from the "structurally sound" language in the rule adopted by notice and comment.  Hoctor vs. United States department of agriculture, 1996.

iv. If an agency acts as if an Interpretation of a prior rule is binding, then that Interpretation effectively becomes the rule.  Appalachian Power Company vs. EPA, 2000.  

l. Rules of Procedure.

i. The exemption is for: matters involving agency management for personnel, public property, loans, grants, benefits, and contracts.
ii. This ensures that agencies retain latitude in organizing their internal operations.  Batterton.
iii. Procedural rules often deal with the procedures applicable to adjudications.  This can have a real impact on people.
iv. Does the alleged procedural rule impact of persons conduct outside the proceeding  itself.
v. Also look to see if the agency action also imposes substantive value judgment.  If so, then it will not merely be procedural.
vi. The FAA issued procedural rules governing the administration of adjudicating civil penalty actions.  This was up merely procedural.  This substantially affected your due process right to hearing.  Air Transport Association of America vs. Department of Transportation, 1990.
vii. Most agencies have adopted rules voluntarily waiving in whole or in part their exemption from § 553.

m. The Good Cause Exception.

i. Where notice and comment is impracticable, unnecessary, or contrary to the public interest, it is not necessary.
ii. Example of contrary to the public interest -- announcing consideration of a rule on price freezes would lead to everyone raising their prices before the rule goes into effect.
iii. Impracticable -- time is too short.
iv. An actual emergency.
1. But if the agency creates the emergency by waiting to the last minute, a court may not approve.
v. Technical amendments or very uncontroversial rules often fall under the unnecessary exception.
1. But where a technical revision to a methodology would have a significant effect on allocation of funds or other public policies, there still needs to be notice and comment.  Batterton vs. Marshall, 1980.

18. Big picture:

a. Adjudication v rulemaking: 

i. APA treats everything as not rulemaking to be adjudication

ii. agency choice—rulemaking or adjudication?  

iii. Florida East Coast—closed off formal rulemaking; if statute does not say hearing, on the record, then no need for formal.  Effect is a lot stuff ends up in informal 

iv. Informal—barebones; notice and comment; 

1. So courts add procedures…like nova scotia, weyerhauser

2. Limited in Vermont Yankee…
3. Enough added that agencies begin to look around; 

4. Exceptions in 553; 

19. Negotiated Rulemaking Act:
a. Joesph doesn’t trust this; congress passed this act; append c of book
b. Create committee to discuss, choose a facilitator, etc.  

c. Takes place before agency issues proposed rule; steps in before notice; does not get rid of APA, added process before notice and comment requirements; 

d. Agency creates committee of representatives; firms, trade assoc, NGOs, etc.; lists names of proposed members, subject, published on FR, notice and comment to set up committee for negotiated rulemaking;
e. Agency usually but not always proposes rules committee agrees on;
f. Why doesn’t this violate non-delegation doctrine?  Private issues come up with code of fair practice; how OK in light of schecter and poultry?  

i. still notice and comment even if hanky-panky; 

ii. 741: Posner… 
g. empirical facts:

i. 1983-96: 67 initiated negotiated rulemaking; EPA used it the most; not used as much as expected
ii. does not decrease time needed to get regulation out; 

iii. judicial challenges?  Decrease litigation

1. There is difference—only ¼--so better.  
h. ad vs disad:

i. better info; decrease time

ii. disad: accountability issues, power issues; 

iii. [private parties know more than agency…

iv. possibly rule that no one is happy with it; ]

i. What is it?
i. Agency selects a facilitator to convene meetings of interested parties.
ii. The parties meet with staff to discuss concerns.
iii. The agency than promulgates a final rule based on the negotiations.
iv. In 1990, Congress passed the Negotiated Rulemaking Act.
v. It authorizes agency to employ negotiated Rulemaking when it determines that it would be in the public interest.
vi. EPA has made the most use of this procedure.  They are pretty much the only ones who do this.
vii. That time for major Rulemaking is cut from 3 1/2 to 2 1/4 years.
viii. Fewer rules are challenged in court.

j. It works best when:
i. There are relatively few parties.
ii. The issues are focused and fit for decision-making.
iii. All of the parties feel pressure to decide.
iv. The parties have something to gain by negotiation.
v. Joint proposals can be easily implemented.

k. Why is it bad?
i. You can't always get everyone to the negotiation.
ii. The proposed rules can bear scant resemblance to what the enabling statute intended.
iii. The end result may not be in the public interest.  Patricia Wald.
iv. It views the regulatory process as a political process that is they are dissatisfied organized interest groups.
v. It raises unrealistic expectations.

20. Rulemaking in Practice
a. EPA, Cap and Trade 

21. Records and Communications 742-754 (skim), 754-779 (read)
a. Off the Record Communications In on the Record Proceedings.
i. Formal proceedings have traditionally barred off the record communications.
ii. But it is unrealistic to completely forbid communication between agency and affected industries.
iii. Formal proceedings are one part of continuous and often informal process of policy choice and implementation.
b. There are three principles guiding ex parte communications in formal proceedings.
i. § 557 (d) only applies to communications to or from "interested persons."

1. Interested person is a wide inclusive term.  It is anyone who has a greater interest than the general public would.

2. If the head of 1 union inquires about proceedings against another union, the head of the first union isn't interested party.  The precedent would likely affect his union.  PATCO vs. F. L. R. A., 1982 -- Albert Shanker having dinner with his old friend who sat on the F. L. R. A.

ii. § 554 (d) fills the loophole of § 557 that allows agency personnel to communicate off the record with ALJ's.

1. § 554 insulates ALJ's by making sure that any agency employee involved in investigative or prosecutorial functions will never be in a position of authority over the ALJ.

2. This is the separation of functions part of the APA. 

iii. The Government in the Sunshine Act excludes the requests for progress reports from the prohibition on ex parte communications.

1. But a request for status report may be a subtle or indirect effort to influence the outcome.  In doubtful cases, the communication should be treated as an ex parte communication.

iv. § 557 (d) prohibits communications relevant to merits of the proceedings.

1. This terminology should also be construed broadly.

c. Improper and undisclosed ex parte communication does not void agency action.  It only makes it voidable.
i. The court should consider whether the decision-making process was irrevocably tainted.  Harmless errors do not void the proceedings.

ii. But does this deprive the act of adequate deterrent effect.
iii. The gravity of the communication.
iv. Whether the party making the communication benefited from the ultimate decision.
v. Whether harmed parties new about the communications and had no opportunity to respond.
vi. Whether vacating and remanding would serve a useful purpose.

d. Remember that the issue only comes up after formal proceedings have been initiated.
i. Just because something is of relevance to pending adjudication, doesn't mean it is improper.
ii. You can still have general meetings even while the adjudication is pending.

iii. Informal contact is the bread-and-butter of regulating.  Louisiana Association of Independent Producers vs. FERC, 1982.

e. Off the Record Communications in Informal Agency Decision-making.  

i. There is only unlawful prejudice where there has been a clear and convincing showing that the agency member has an unalterably closed mind on matters critical to the disposition.
ii. The relaxed standards here for informal decision-making are another incentive to pursue informal Rulemaking.  This further contributes to ossification.
iii. Basically, things have to be really bad to void an informal proceedings.
iv. You have to send the Commissioners turkeys and take them out to lunch to void the proceedings.  Sangamon Valley Television Corp. v. United States, 1959.
v. There is a huge amount of undue industry influence that remains.
vi. As rule-making has substituted for adjudication, and more adversarial issues are resolved through rulemaking, this approach is cause for concern.
vii. Once a formal notice of proposed rulemaking is issued, any agency official who would be expected to be involved in the decision-making process should not discuss matters relating to that rulemaking with any interested party. Home Box Office vs. FCC, 1977.
viii. But this rule should only apply in notice and comment rulemaking proceedings that involve conflicting private claims to a valuable privilege.  Action for Children's Television vs. FCC, 1977.

f. Off the Record Communications by Agencies with Other Federal Government Officials.

i. In informal proceedings, Congressional pressure, and probably pressure from other government officials, must be egregious before it will be considered problematic.
ii. Arguments for greater protection.
1. There are lots of lines overlapping jurisdiction.  
2. Government officials need to be able to work out turf conflicts in private.
3. The fear of having conversations disclosed would chill frank communication come on government officials.  This coordination however is necessary for good governance.

iii. Arguments for no greater protection.
1. Government officials have much greater influence over agency decisions.
2. If they represent private interests then this is a problem.
3. The President should not be allowed to impose too much control over the administrative process.

iv. There are special rules in executive orders that regulate communication between OIRA and people outside government.
v. Where another statute besides the APA has procedures outlined regarding ex parte communications, the court cannot impose greater disclosure requirements regarding off the record meetings.  This would violate Vermont Yankee.  Sierra Club v. Costle, 1981.
1. HBO addresses communications with non-governmental actors; Sierra Club addresses (predominantly, though not entirely) communications with government actors.  The DC Circuit takes a pretty hard line approach in HBO (narrowed considerably in Action for Children's Television) and a much more relaxed approach in Sierra Club. To the extent that Sierra Club is more recent, it arguably is a better case to use to think about ex parte communications, of all kinds.  It also post-dates Vermont Yankee.  Now, given all that, given a specific content, a communication from a government actor arguably is less problematic than the same communication from a private party.  The President needs to be able to coordinate activities in the Executive Branch; Congress needs information to pass laws.  Nevertheless, hard data on which the agency is relying needs to be disclosed.

vi. None of this applies to formal adjudicatory proceedings.  The same restrictions apply to government officials as they do to anyone else.  Portland Audubon Society v. Endangered Species Committee, 1993.

22. Freedom of Information Act [872-885]
· FOIA requires agencies to promptly make available to any person information in the agencies’ possession unless it fits in one of nine exemptions.

· An agency may disclose records if it falls in one of the exemptions.

· In litigation, the agency has the burden of showing that the information fits in the exemptions.

· This doesn't apply to information that is otherwise made available in the Federal Register.

· Agency is defined more broadly than it is elsewhere in the APA.

· History of the act.

· First enacted in 1966 and incorporated as § 552 of the APA..

· Significantly amended in 1974.

· In 1996, it was again amended to allow for dissemination of materials through electronic means.

· The FOIA does not obligate agencies to create or maintain records.  They only have to turn over what they have.

· Kissinger vs. Reporters’ Committee for Freedom of the Press, 1980.

· What this FOIA commonly used for.

· FOIA is most frequently used by business rivals to obtain sensitive information.

· Also used by people litigating against the government.

· You do not have to explain why you want the information.  That is irrelevant.

· Although great deference is usually shown to agencies when they withhold information, it should not be.

· FOIA is a statute that reflects this trust and suspicion of agencies.

· Review is supposed to be de novo.

· The exemptions.

· Where these exemptions apply, you have to redact where reasonable.  You cannot withhold the entire document.

· #1 -- National security.

· There is in camera judicial review of withheld records.

· In practice, a court will be reluctant to review.

· #2 -- Internal personnel rules and practices.

· The purpose of this exception is.

1) Protect personal privacy.

2) Protect agencies from harassment.

· Important cases here involved enforcement manuals used by federal law enforcement agencies.

1) They can show the secret law that FOIA was designed to open to the public.

2) But these cases are not successful.

· #3 -- Documents governed by statute that specifically direct nondisclosure.

· This exemption does not apply in cases where the statute gives the agency discretion.

· The statute must explicitly mandate nondisclosure.

· #4 -- Confidential business information.

· Privileged and confidential business information submitted in filings are not subject to FOIA.

· What is a trade secret?

1) FDA must disclose documents relating to new drug approval.

· The standard seems to be that disclosure must cause substantial harm to the competitive position of the person who submitted it.

1) It should be all information that would not be released to the public by the person from whom it was obtained.

· #5 -- Privileged agency materials.

· The government is allowed to assert attorney client privilege.

· But this only applies to intra- and inter-agency communication.

1) Doesn't apply communication between agency and outside entity.

· #6 -- Personal privacy.

· Protects personnel and medical files that disclosure of which would constitute an unwarranted invasion of privacy.

· Balance public need against privacy interests involved.

· #7 -- Investigatory records.

· Basically, this is stuff the agency would normally deem to be confidential.

· Disclosure withheld if it would:

1) Deprive a person of a fair trial.

2) Interfere with enforcement proceedings.

3) Create an unwarranted invasion of privacy or disclose confidential source.

4) Disclose investigative techniques.

· Great reluctance will be shown in overturning an agency decision.

1) But agency must still show with specific evidence that the material really should be treated as confidential.

· #8 -- Financial institutions.

· This is superfluous.  It could fall under #4.

· #9 -- Geological exploration.

· This is superfluous.  It could fall under #4.

· Reverse-FOIA litigation.

· Plaintiff wants to enjoin government release of information it submitted.

· Prior cases have recognized such a cause of action.

· Even if you win, all this means is that the agency is not mandated to disclose information.

· However, to then release the information would likely be deemed arbitrary and capricious.

· The practical problem is notice.

· If someone doesn't know his information is being disclosed, he doesn’t have a chance to contest disclosure through reverse-FOIA suit.

(b) B.
Government in the Sunshine Act.

· In 1976, Congress passed this act.

· By this point, many states already had a version. 

· The act requires that:

· Multimember federal agencies have meetings open to the public.  

· This defines agency relatively narrowly.

· Deliberations mean a meeting of what would be a quorum of the agency.

· Everything that happened at the meeting must be made public.

· The act is supposed to apply to any discussions that effectively predetermine official action.

· The agency must notify the public a week in advance of proposed meeting agendas.

· Meetings can be closed if they fall within one of the 9 exemptions.

· National defense.

· Internal personnel rules.

· Exempted from disclosure by another statute.

· Trade secrets/confidential commercial information.

· Invasion of personal privacy.

· Investigatory records.

· Bank/financial institution reports.

· Accusing a person of a crime or formally censuring someone.

· Frustrate implementation of proposed agency action if prematurely disclosed.

· Concerns the agency's participation informal rulemaking/litigation.

· What has been the effect?

· Public access to information has been enlarged.

· Now Commissioners tend to make up their minds before meetings.

· Less debate in meetings.  

· Decision-making shifts to individual member offices.

· Collegiality and negotiation become much more difficult.

23. Introduction to Scope of Judicial Review; Judicial Review of Questions of Fact

a. APA 706 governs scope of review:
i. 706(2)(E): Reviewing court may hold unlawful and set aside agency action, findings, and conclusions that are 
1. unsupported by “substantial evidence” in a case subject to 556 and 557 (i.e., formal adjudication or rulemaking—decision on the record, opportunity to be heard).  
ii. What standard of review?: NLRB v Universal Camera (I) [2nd 1950]: 

1. employee petitions to enforce NLRB’s order.  
2. Examiner found that respondent employer discharged an employee over a disagreement with a supervisor (insubordination—OK to fire for this)
3. Petitioner, the National Labor Relations Board, reversed the examiner's ruling and found that employer had discharged the employee for giving testimony hostile to employer at a hearing before NLRB—employee was statutorily protected from discharge for such reason, so NLRB ordered the employee’s reinstatement. 
4. ( upheld NLRB’s order to reinstate.
5. What standard of review for examining NLRB’s reversal of the examiner's findings?  Confined to the findings as substituted by NLRB in reviewing the examiner's ruling.  
6. ordered that NLRB’s order for reinstatement be enforced, holding that given the evidence, a reasonable person could find that employer had discharged the employee due to his testimony.
iii. Consider the entire record: NLRB v Universal Camera [1951]:
1. ( a reviewing court could set aside NLRB’s decision when that court could not conscientiously find that the evidence supporting that decision was substantial.  
a. If not substantial evidence to support NLRB decision, then could set it aside.
2. case was remanded.
3. court erred in holding that it was barred from taking into account the report of the examiner on questions of fact insofar as the Board rejected that report.  
4. APA indicates courts could consider the whole record—including examiner’s report.  
iv. NLRB v Universal Camera (II) [1951]:

1. found that the examiner's determination supported a finding that the employee was not discharged as the result of any joint plan between the officers of employer (but really for insubordination).
2. basically found that NLRB did not have substantial evidence.  
3. ( reversed order and NLRB should dismissed employee’s complaint.  
b. Second-guessing agency fact-finding: Allentown [1998]: 

i. appeals court enforced NLRB order that required the employer to recognize and bargain with a union. 
ii. The NLRB found that the employer violated the NLRA by holding a poll to assess employee support for the union without an "objective reasonable doubt" about the union's majority status. The employer appealed, challenging the facial rationality of the NLRB's test for employer polling and its application of that standard to the facts. 
iii. ( reversed; remanded with instructions to deny enforcement. 
iv. "reasonable doubt" if fine, but the NLRB's factual finding was not supported by substantial evidence. 
v. On the evidence presented to the NLRB, a reasonable jury could not have found that the employer lacked a genuine, reasonable uncertainty about whether the union enjoyed the continuing support of a majority of unit employees.
vi. Notes:

1. Sometimes the standard might be posed as being whether a reasonable jury could have reached the same conclusion the agency did. 
2. Where the agency's decision rests on its refusal to credit probative evidence, its decision cannot stand. Allentown vs. NLRB, 1998.
3. It is possible that Allentown represents a new trend toward significant second-guessing of Agency fact-finding.
4. True. Part of it is about factual determinations, but lots is going on: the choice of one standard is reviewed under the arbitrary and capricious metric (p.244); the application of another standard is broken down into (1) whether the test was rational and (2) whether the application of that test is supported by substantial evidence (p.248). You could also see an overlap between fact and policy here.
c. Judicial review of agency factfinding [250]: 
i. Why not reserve all factfinding to agencies?  Has the expertise. Let courts preserve integrity of statutes and rules of law

1. if free rein in factfinding, then could possibly alter operation of statutes or legal rules so as to change their meaning.

2. e.g., NLRB could find many instances to be motivated by anti-union bias, thereby ensuring employee tenure.  
ii. Doesn’t mean there should be de novo factfinding—destroy reasons for having agencies in the first place—speedy, cheap resolution of controversies.
iii. How to find intermediate position? 

iv. Similar to appellate review of juries or factfinding by trial judges? 

1. should reviewing courts give more or less leeway to agencies than they give to trial judges’ factfinding, which will be set aside if “clearly erroneous”?  

2. universal camera suggests administrators have greater discretion in factfinding than that accorded to trial judges under the clearly erroneous standard.  

3. but why should there be any difference between two standards?

v. claims of agency expertise—should this be granted more deference?  Generally, the more technical the matter, the more likely it is the judge will grant deference to factual inferences.
d. ALJ: created by APA.
i. What does reviewing court do when agency rejects ALJ’s findings?
1. if court pays no heed to ALJ, then agency would have no reason to listen to ALJ at all.

2. if pay conclusive weight to ALJ, could destroy some of the virtues of admin factfinding—such as, limited ability of examiner to talk with staff or consult staff experts; agency may use case to elaborate on or change agency policy.

ii. Do what universal camera does—undefined weight to ALJ record, and set aside agency decision if it does not meet the substantial evidence test. 
1. also remand the case if agency did not state reason for overturning ALJ decision.

e. Burdens of Persuasion and Burdens of Production:
i. Burden of persuasion falls on party who will lose if evidence does not preponderates in his favor to meet a given standard of proof.
ii. Burden of production—must bring forth some evidence to avoid adverse decision, then either side can persuade trier of fact of the proposition’s truth or falsity.
iii. Distinction is important in some cases [see p256].

iv. APA § 556 (d) says that a proponent of a rule has the “burden of proof.
1. for many years, thought this included burden of production.

2. According to a 1994 decision, this includes the burden of persuasion as well.
v. Agency rules shifting the burden of persuasion once a prima facie case is made are not allowed.
f. Alternative Standards of Review [258]: 
i. Review of formal proceedings -- on the record.
1. Substantial evidence is the dominant standard for judicial review.

ii. Review of informal proceedings -- notice and comment rulemaking.  
1. Arbitrary and capricious standard.  

iii. Sometimes the standards are broadened by particular statutes.  
1. "... supported by weight of the evidence."  Commodity exchange act.
2. The court decides whether the preponderance of the evidence favors the agency.  
3. "... unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing court."  

a. This was supposed to apply to informal proceedings that do not generate a trial type record.  But such a broad de novo review is rare.  Courts are reluctant to do this.
iv. Sometimes statutes narrow the scope of review of Agency fact-finding.  

1. The statute will include a provision that the findings of Agency are final.  
2. However, courts rarely respect these provisions.

24. “Rule of Law” Rights
a. 515-529, 590-608, 619-622, 625-639, 780-782, 798-813 (skim), 828-833 (skim),


      833-843, 843-847 (skim), 847-872 (skim, but skim more heavily)
b. Requiring Consistent Explanation: SEC v Chenery Corp (I) [1943] [p515]: 
i. Chenerys—officers, directors, and shareholders of Federal, registered the company as a holding company under the Public Utility Holding Company Act of 1935, and filed reorganization plans. 
ii. While the plans were pending, Cs purchased additional preferred stock in the company. 
iii. SEC refused to treat Cs’ preferred stock on equal footing with the other preferred stock, because C had a duty of fair dealing. SEC approved an amended reorganization plan. 
iv. The appellate court set aside the order. 
v. ( remanded 
vi. SEC said its decision was based on equitable principles in case law, so review of its decision must be based on these grounds.

vii. Court reviewed judicial principles but found that it does not support SEC’s order.  Nor was C’s action prohibited by Congress.
1. could have relied on special administrative competence; etc.
viii. an administrative order cannot be upheld unless the grounds upon which the agency acted in exercising its powers were those upon which its action can be sustained.
c. Federal [SEC]
i. No proof of intentional wrongdoing, but answer is the same—fair dealing is required, and this action is not. SEC has duty to ensure that it is fair and equitable.
d. Chenery (II):
i. This time, SEC based order on proposed transaction’s inconsistency with certain standards of the Act; plus drew on accumulated experience, expressed its reasons.
ii. SEC could have made new rule—could have used this new case to announce and apply a new standard of conduct.  
iii. Dissent:
1. sustains the identical order that it had held invalid.

2. no additional evidence in the record, no amendment of relevant legislation.

3. new problem, so how can it have accumulated experience?
e. Notes:

i. Requirement that agencies explain their decisions, and that principle of consistent explanations.

ii. Remands for more agency explanations improves administrative decisionmaking.
1. BUT time consuming; accomplish little except satisfy judicial instincts for tidiness and order.

f. Consistency: Agency must follow own rules 
i. An agency cannot depart from its own prior precedent without recognizing that it is doing as such and explaining why.  
ii. An administrative agency must follow its own rules. 
1. Facts: Railway was regulated and had a maximum allowable price.  This was the just and reasonable rate.  Shippers later claimed the rate was too high, and asked for refund.  They were given one.  But the Court said that the railway was allowed to rely on the determination that its rate was reasonable.  The regulators couldn't change their mind afterwards.  Arizona Grocery [1932] [p597]. 
2. Consistency requirement apply to formal regulations? 
a. Some courts, no: This requirement of consistency also applies to long-established though unofficial procedures. Gardner vs. FCC, 1976. 
b. even guideline manual in one case, but generally not followed. 
c. Sometimes consistency requirement is waived to afford lenient treatment to persons. 
iii. The rule does not apply rigidly.

1. The rule only applies in cases falling under the APA.

2. In a criminal case, evidence collected in violation of agency rules cannot be excluded in a prosecution simply because the agency must follow its own rules. US vs. Caceres [1979] [p602]. 
iv. Due process does not require this rule.

1. If it did, there would be a federalization of state administrative law.
v. The three ways an agency might change its policies.

1. The policy is adopted through adjudication and is later changed through adjudication.  Generally this is OK.

2. The policy is adopted through Rulemaking and is later changed through adjudication.  As per Arizona Grocery, this is invalid.

3. The policy is adopted through Rulemaking and is later changed through Rulemaking.  As long as there are no retroactivity problems, this is OK.
g. Estoppel 607

i. rule of rare or no estoppel of government. [estoppel = make a representation, other person reasonably relied on it, cannot deny truth of it]. 
h. Res Judicata [p619]
i. When an agency acts in a judicial capacity and the parties have an adequate opportunity to litigate, the decision has preclusive effect on future agency and court decisions.
ii. The government can be precluded from re-litigating issues as well.

i. Retroactivity in Adjudication and Rulemaking: consistency to safeguard expectations [p625]
i. Adjudication: harshness of policy making by adjudication is that it is retroactive with respect to the litigants.
ii. However, to say it is always unfairly retroactive is unwarranted:
1. The change may be foreseeable.

2. The magnitude of reliance may be small.

3. Always consider nature, extent, and legitimacy of expectation interests.

iii. Chenery II suggests a balancing of the harm to expectation interests vs. the justifications for changing the policy.  
1. In some courts, retroactive adjudication has been invalidated, thus, requiring agency to use rulemaking or some other prospective method to change policy.  
2. In other cases, they have sustained it. 

iv. Rulemaking
1. Agency promulgates new rule; can it apply to prior, unchangeable behavior?

2. Look at how a person's conduct would have differed if the rule had been applied from the start.

a. Unfair to retroactively apply rule if it overturns settled expectations, has severe impact, etc. 

3. Weigh that against the public benefit in applying the new rule retroactively.

a. But it's definitely disfavored.

b. Bowen suggests that absent clear statutory authority, this is never allowed.

4. Why is retroactivity disfavored in rulemaking.

a. An agency only has the power that Congress delegates to it.

b. Congress generally cannot make retroactive laws.

c. To really figure this out look to congressional intent about acceptability of retroactivity.

d. Use traditional tools of statutory interpretation.

5. The APA also probably does not allow retroactive rules.

a. A rule is defined in the APA as something that has future effect.  Scalia dissent.

b. Bowen vs. Georgetown University Hospital [1988] [p.632]
i. Health and Human Services sought to reinstate a cost-limit rule that had been previously struck down by courts some four years prior for failure to provide notice and an opportunity for public comment before issuing the rule. 

ii. HHS provided notice and public comment, then reinstated the rule and proceeded to recoup sums then due for that period. 

iii. The result was that HHS had promulgated a rule retroactively, and the net result was as if the original rule had never been set aside. 

iv. PH: Hospitals filed suit and were granted summary judgment by the district court. The decision was affirmed on appeal 

v. ( affirmed invalidation of retroactive cost-limit rules.

vi. Act provides for some retroactive action, but no express statutory authorization of retroactive rulemaking. 

vii. Analyzed Medicare Act: concluded that the retroactivity provision applied only to case-by-case adjudication, not to rulemaking.  
viii. Scalia concurrence:

1. APA independently confirms judgment.

2. 551(4): read to mean that “rules” have legal consequences only for the future. 

v. Notes:

1. secondary retroactivity? A rule with exclusively future effect can affect past transactions.  
a. Ex: a rule on how a trust is taxed in the future relates to the fact that you set up a trust with the expectation that it would be taxed a certain way forever.

b. Unreasonable secondary retroactivity—such as altering future regulation in a manner that makes worthless substantial past investment incurred in reliance—may been invalidated as arbitrary and capricious.  

j. Due Process Hearing Rights and the New Property
i. Traditional model ( no remedy if the government causes injury by withholding or terminating benefits.
ii. Procedural due process protections. 

1. Goldberg v Kelly [1970]: ordered government welfare agency to provide welfare recipients with extensive admin hearing rights prior to termination of benefits on grounds of eligibility.  
2. Balancing test.

iii. what process is due?

1. Matthew v Eldridge balancing test:

a. ( Additional safeguard balanced against the increase in administrative costs, harm to private interest, and risk of error.

2. Usually, the balancing mandated by Mathews comes out in favor of the government and restricted rather than elaborated process.

3. Mathews v Eldridge (1976), held that no evidentiary hearing necessary before government terminated SS disability payments. 

iv. Balance of private, state interests, and risk of error

	Case for additional process
	Private interest
	Government interest
	Risk of Error

	Strong case
	High
	Low


	High

	Weak case
	Low
	High


	Low

	Difficult case
	Medium
	Medium


	Medium


v. Problems with test

1. Due process is not just about risk of error; it is also about individual dignity, equality, and tradition [c18].

2. Test appears scientific but highly subjective; how to quantify all three factors?.

3. BUT Mathews takes into account significance of procedural costs, which must be taken seriously considering the number of hearings.

4. Administrative procedures are intended to be alternatives to civil procedure.

vi. other cases:
1. medical school student dismissed

a. procedures constitutionally sufficient; academic evaluations are not judicial or administrative 
2. Walters v Nat Assoc Radiation Survivors (1985).  $10 fee limitation denied opportunity for counsel and thus denied due process

a. ( held, no, marginal gains outweighed by societal costs, system designed to favor veterans at every point, can’t achieve zero error.  

3. Cleveland Board v Loudermill (1984). P fired for lying on application before notice and hearing.

a. ( held, violation of constitutional guarantee of due process; firing from state job is a deprivation of property; deprivation of life, liberty or property must be preceded by notice and opportunity for hearing to minimize error before action. 

25. Judicial Review of Questions of Law: pre-Chevron to Chevron [268-304]
a. The line between what is a question of fact and what is a question of law is usually very blurry.
i. Wild bird = parrots?  This can especially be the case where a statute defines a term in an odd way.  Is interpretation of the term a factual or legal question?  United States vs. Fifty-three Eclectus Parrots, 1982.
b. Pre-Chevron: when should court defer or give weight to agency determination of legal question?
i. if never defer, then courts lose advantages of agency—knowledge, familiarity.
ii. But hard to justify turning authority over to agency—reason we have courts is to let them decide questions of law.
iii. NLRB v Hearst [1944]: 
1. questions of statutory interpretation reviewed by courts
2. but when application of a broad statutory term in which agency must decide it initially, then court’s function is more limited—suggesting review for reasonableness.
c. Weak Deference: Skidmore vs. Swift [1944][277].

i. Historically, an agency's interpretation of the statutes that it enforced got weak deference. 

ii. “The rulings, interpretations, and opinions that the Administrator of the Wage and Hour Division, U.S. Department of Labor, issue under the Fair Labor Standards Act, while not controlling upon the courts by reason of their authority, do constitute a body of experience and informed judgment to which courts and litigants may properly resort for guidance.”
iii. Factors: “The weight of such a judgment in a particular case will depend upon the thoroughness evident in its consideration, the validity of its reasoning, its consistency with earlier and later pronouncements, and all those factors which give it power to persuade, if lacking power to control.” 
1. Note: Theoretically, the agency should lose more often under Skidmore than under Chevron.
d. Strong Deference: Chevron [1984][p284]: 
i. With respect to an agency's construction of the statute it administers, the construction will be analyzed in two steps.
1. Step 1: Has Congress directly spoken to the issue at hand?  If Congressional intent is clear, then the agency must give effect to Congress’ unambiguously expressed intent.
a. if using traditional tools of statutory interpretation, meaning of statute is not clear, then go to step 2. 
2. Step 2: If the statute is silent, is the agency’s construction based on a permissible or reasonable construction?  This is analogized to the arbitrary and capricious standard under hard look review.  
a. is the interpretation outside the range of ambiguity in statute? 
ii. The Chevron doctrine reflects an understanding that congress has given administrative agencies authority to resolve ambiguities in statutes.

1. but if Congress is clear on the issue, that means it has made law on the issue, and the courts enforces the law w/o regard to what agency thinks.  

2. if not clear, then deemed to have delegated the issue to agency.  

iii. Chevron deference is strong deference; allows agencies substantial leeway in their interpretations.

1. true of step 2, but step 1 is performed w/o this strong deference—courts independently addresses whether statute is ambiguous or not.  
2. difficult sometimes—use canons of statutory interpretation; legislative history.

iv. what does court do when it disagrees with agency under chevron analysis?

1. If Chevron, Step 1 is determinative, the court typically remands for agency to adopt the unambiguous intent.  If Chevron, Step 2 is determinative, the court typically remands for agency to come up with a permissible reading (though sometimes the court steps in and comes up with such a reading; this raises some tricky issues: Scalia hints at this issue with regard to Skidmore in his Mead dissent; it's unclear whether Scalia is right).  If 706(2)(A) is determinative, the court typically remands for agency to improve its process.

v. How clear is clear:  Scalia comment

1. strict constructionist often finds meaning apparent in statute and from its relationship with other laws ( finds less often the triggering requirement for Chevron.
2. one who hates plain meaning and likes legislative history ( more frequently find agency-liberating ambiguity, and will discern a much broader range of reasonable interpretation.  
3. ex: Brown Williamson: 5 conservative justices said ambiguous, congress never prohibited tobacco as drug; 4 liberal justices more receptive to government regulation of businesses for health and safety purposes. 

vi. The rule is supported based on two strains of argument.
1. Agencies have comparative advantages over courts.
a. They are more politically accountable.
b. They have technical specialization.  
c. There can be greater policy coordination.

2. A rule of deference can reduce disparate and Balkanized interpretations of federal administrative law.  
a. It limits circuit splits.
b. That there are now 174 circuit judges.  With so many cases of judicial review, there would be too many differing interpretations.

vii. Notes:
1. Scalia view: Chevron is an interpretation of Congress’s interpretative instructions—Congress told courts to defer to reasonable agency interpretations where there is ambiguity.  Does APA support this? 
viii. Chevron or Skidmore? factors to consider… 
1. Barnhart v. Walton [2002]
a. "In this case, the interstitial nature of the legal question, the related expertise of the Agency, the importance of the question to administration of the statute, the complexity of that administration, and the careful consideration the Agency has given the question over a long period of time all indicate that Chevron provides the appropriate legal lens through which to view the legality of the Agency interpretation here at issue. See United States v. Mead Corp., supra; cf. also I K. Davis & R. Pierce, Administrative Law Treatise §§1.7, 3.3 (3d ed. 1994).
ix. Trumping Chevron:

1. I discussed three options in class:  (1) thin constitutional avoidance principle (interpret statute to avoid constitutional question that if reached would lead to the statute being struck down as unconstitutional); (2) thick constitutional avoidance principle (interpret statute to avoid any arguable constitutional question, even if reached would not lead to statute being struck down); (3) important social/public policy (interpret statute to avoid major change in policy).  (1) is favored over (2).  O'Connor talks about (3) in Brown & Williamson but it's unclear how important (3) is.
x. Cases: 

1. INS vs. Cardozo Fonseca [1987][p298]: Pure questions of statutory construction belong to the courts.  This is where there is no mixed question of law and fact.
a. issue was over INS interpretation of two standards in Immigration Act. 
b. traditional tools of statutory interpretation = the two standards are different.  
2. Chemical Manufacturer [1985][p300]: deferring to EPA interpretation of complex statute, sufficiently rational

a. dissent: chevron only when traditional techniques of statutory interpretation is ambiguous; found that statute’s history shows forbidding variances issued by EPA.

3. Young vs. Community Nutrition Institute [1986]: A statute said that the Secretary shall do something.  The agency argued that shall in the particular context was understood to imply that he shall only do it where he deems it necessary.  The Court deferred to this.
4. United Food Workers: 
5. Agency litigation positions are owed no deference. Bowen vs. Georgetown University Hospital, 1988.
e. exam approach:

i. Chevron: if the law being interpreted is ambiguous, the court must defer to the agency’s reasonable interpretation 
ii. Chevron may not apply to interpretive rules, or the statute may not be considered ambiguous. 
26. Scope and Application of Chevron [304-339]
a. Chevron dealt with an interpretation contained in a legislative rule, but agencies interpret statutes in many formats other than legislative rules.
i. Sort of a step 0: should courts go to Chevron at all?  what kind of agency decisions implicate Chevron?  
b. Unofficial interpretations owed no deference: Christensen vs. Harris County [2000]:

i. What kind of agency interpretations owed Chevron deference? 
ii. An agency opinion letter is owed no deference. [same goes for legal interpretation contained in an interpretive rule or policy statement]. 
iii. This is too unofficial and is not the product of any formal deliberative process—adjudication or notice and comment rulemaking.

iv. ( Opinion letters entitled to Skidmore deference, but only if persuasive—here, unpersuasive.

v. Note: vitality of Skidmore?

1. no deference to litigating position 
2. Christensen leaves open a new question—which agency interpretations have the force of law?  specifically mentioned formal adjudication and notice and comment rulemaking as types of action that have the force of law.  
3. Mead resolved this issue. 

c. Force of Law: Mead [2001]:

i. A tariff classification ruling is entitled to no deference: 
1. There needs to be an indication that Congress intended the given ruling to have the force of law. 
2. Ruling letters written by Customs Service owed no deference.  

3. There would be chaos if these were entitled to deference, since any of the 46 port-of-entry customs offices can issue a ruling, and many times, these rulings do not offer reasoning. 
4. ( vacate and remand b/c possibly entitled to Skidmore deference.  

ii. Test: 
1. qualifies for Chevron deference when: 
a. congress delegated authority to the agency generally to make rules carrying the force of law and
b. the agency interpretation claiming deference was promulgated in the exercise of that authority.  
c. Ex: delegation of authority may be shown in a variety of ways, agency’s power to adjudicate or notice-and-comment rulemaking; or other indication of a comparable congressional intent.  
i. so express authority for adjudication or notice and comment rulemaking is not a requirement for Chevron deference; could find other congressional intent to delegate law-making powers.  
d. If either 1 or 2 fails, then go to Skidmore: 

iii. so unclear whether agencies with no adjudicatory or notice and comment rulemaking powers are granted Chevron deference and allowed to impose their interpretations on the courts.  

iv. Agency’s reaction to Mead: what to do in light of mead?  

1. go through formal adjudication or notice-and-comment; 

2. issue bare-bones, vague, rules interpreting statutes, and then issue policy statement interpreting their rule; so second part does not implicate chevron, which only applies to agency interpretation of statute; make it really vague to get through chevron; policy interpretation of rules get high deference.  
d. Notes:
i. Agency litigation positions owed no deference. Bowen

ii. Agency acting as prosecutor( no deference. 

iii. Chevron deference for legal interpretations adopted by agencies in adjudication. [but, after Mead, all interpretations get this?]

iv. Agencies not permitted to interpret the APA
v. No deference for interpretation of statute that is enforced by many agencies. 

e. Chevron Step 1: textualism, literalism…
i. Determining whether step one has been passed can involve in-depth statutory interpretation to determine whether there is ambiguity (this is kind of ironic).

ii. Babbitt vs. Sweet Home [1995] [p319]: 

1. It is possible to thwart deference through a strongly literal/textual interpretation of a statute.  

2. But this can get bogged down in fighting over dictionaries.

3. Facts: Secretary of Interior issued regulation defining “harm” under Endangered Species Act of 1973.

a. harm includes significant habitat modification or degradation where it actually kills or injures wildlife.  

4. Appeals rules in favor of P.

a. P argued that S’s regulation exceeded authority granted by Act. 

5. ( for Secretary

a. ordinary meaning of harm; prohibits indirect as well as deliberate takings. 

b. Reasonable interpretation, regulatory expertise, entitled to some degree of deference. 

c. Legislative history also agrees that construction is permissible.

iii. MCI vs. AT&T [1994] [p330]: 
1. Facts: ruled that FCC exceeded authority in authorizing permissive de-tariffing.  

a. FCC ruled that MCI need not file tariffs; other communication companies objected and won in lower court.

2. ( affirmed: exceeded authority.

a. Issue is over meaning of “modify”—MCI argues that FCC entitled to make basic and fundamental changes.
b. An agency's interpretation of a statute was not entitled to deference where it went beyond the meaning the statute could bear.  
c. Here, “modify” does not mean this, and therefore, FCC exceeded authority.  
iv. Public Citizen vs. Young [1987] 

1. It is very difficult to find implied exceptions to clear language.

2. Facts: Watchdog organizations challenge FDA decision to list two color additives b/c quantitative risk assessments ( trivial cancer risk.  

3. issue is whether Delaney Clause was subject to an implicit de minimis exception. 
4. ( no

a. plain language ( no listing if found to induce cancer. 

b. FDA had made precisely the finding.  
v. Major policy change cannot be left to agency interpretation: FDA v Brown and Williamson [2000] [p339]:
1. Congressional intent regarding a statute can be gleaned from many sources.  Among them are the history of congressional inaction.
2. This case can also be taken as a statement that large issues of public policy will not be allowed to hinge on statutory interpretation by an agency.

a. less likely that congress would leave issue of profound political or social important to agency. 

3. Facts:

a. FDA asserts jurisdiction by 1) nicotine is a drug, and 2) cigarettes are drug delivery devices. 

4. finds that congress directly spoke on issue:
a. misbranding and device classification of FDCA would have made it evident that the agency should ban cigarettes and smokeless tobacco
b. but congress foreclosed the removal of tobacco products from the market.  specifically said tobacco market is one of basic industry of US and important and necessary for welfare.  
c. many instances rejected proposals to grant FDA jurisdiction. 

5. dissent:

a. what about congress’s overall desire to protect health. 

vi. American mining congress v EPA [DC 1987] [p350]:
vii. The Cotton Dust Case [1981][p356]:
1. "To the extent feasible" cannot be taken to imply the requirement of cost benefit analysis.

2. issue: OSHA act requires OSHA to weigh costs and benefits in framing standards?
3. Facts:

a. Act states that shall set standard to the extent feasible on the basis of best available evidence.

b. this means no requirement.

viii. Notes on Chevron, literalism, and statutory text
1. issue is whether agency bound by literal meaning of statutory term or whether it can bend the term, based on its knowledge and democratic accountability, in a direction that makes sense.
2. post-1990 trend towards less deference and more reliance on plain meaning.
a. dictionary approach good idea, if agency decides other way?
b. plain language approach imposes rule of law values. 

3. sometimes court allow bending of statutory text so as to avoid non-sense.

a. but that would conflict cases that impose plain meaning interpretation…disregard text in the interest of rationality.  
4. MCI and Brown create exceptions to Chevron?

a. large public policy issues cannot be resolved by agencies, but must be resolved by Congress? 

b. DC circuit’s de minimis exceptions to regulatory requirements—argues that these acts permit de minimis exemptions upon adequate factual showing.  
27.  Chevron, Agency Discretion, and “Canons” of Construction [389-415]

a. Clear statement principle: Kent v Dulles [1958][p389]:

i. reads agency authority narrowly so as to avoid a serious constitutional question 
ii. ( congress must provide a “clear statement” for courts to allow certain results to be reached. 

b. Notes:
i. sometimes courts interpret statutes narrowly to avoid invalidity

ii. sometimes do so to avoid ruling on a serious constitutional issue.

1. this approach allows far more judicial bending b/c it allows statutes to be construed away from the domain of constitutional doubt even if they would not be found unconstitutional if they had reached the constitutional issue.
2. a modest, targeted version of the non-delegation principle?  forces Congress to make particular decisions when constitutionally sensitive interests are at stake; so courts should not allow agencies to make such decisions when Congress has not thought about the issue with particularity. 
iii. when clear statement principle conflicts with Chevron deference:

1. some cases hold clear statement takes precedence over Chevron—agency may not interpret an ambiguous statute so as to raise a serious constitutional question.  
iv. Rust v Sullivan [1991]:

1. “no funds for programs where abortion is a method of family planning.”  
2. secretary of HHS reversed long-standing policy, and said federally funded project could not inform clients of abortion as a means of terminating pregnancy.  
3. ( found statute ambiguous, so chevron deference, and secretary’s interpretation holds. 

4. rejected argument that this reversed the agency’s prior position.

5. the statute should not be interpreted to invalidate the regulations to avoid constitutional issues
a. did not present the sort of grave and doubtful constitutional questions that would lead us to assume that Congress did not intend to authorize their issuance. 

c. Chevron Step 2:

i. It is easy to conflate the two steps of the Chevron doctrine.  

1. Wouldn't an impermissible interpretation consist of one that runs contrary to congressional intent.

ii. Step two can wind up being a wide-ranging policy analysis because it is analogous to the arbitrary and capricious review.  

iii. Ohio v Dept of Interior [DC 1989][p397]: 

1. state and environmental groups as well as industry challenge DOI regulation. 

2. DOI promulgated regulations relating to CERCLA. 

3. The regulations governed the recovery of money damages from those responsible for spills and leaks of oil and hazardous substances—allowed for recovery of “the lesser of” restoration or replacement costs OR lost use values. 
4. Pet argue that this was directly contrary to the clearly expressed intent of Congress. 
5. ( agreed
6. restoration value is paramount;

d. Notes: 

i. legislative history—courts use this for step 1.  Hence, agencies will likely lose if the history counts strongly against them. etc.
e. Agency interpretations of agency regulations:

i. administrative interpretation is controlling weight unless it is plainly erroneous or inconsistent with the regulation.  
f. Smith v Jackson [2005]:

i. city gave raises to POs, but older POs got disproportionately less; sued under Age Discrimination in Employment Act.

ii. PH: 

1. SJ for city

2. Appeal: affirmed

iii. ( affirmed:

1. disparate impact claim is narrower under ADEA than under Title VII.

2. b/c age does have a relevance to capacity for work.  city has reasons for this.
iv. Scalia concurrence:
1. classic case for deference to agency interpretation

2. ADEA confers upon EEOC to issue such rules and regulations as it may consider necessary or appropriate for carrying out the ADEA.

a. EEOC then promulgated, after notice and comment, a regulation. stating that RFOA claim and causes adverse impact, then must be justified under business necessity.  
b. O’Connor would not defer to this regulation, b/c it did not interpret language of ADEA 4(a), only 4(f)(1), which is not an issue.  but 4(f)(1) incorporates 4(a). 
c. so Scalia thinks the EEOC’s regulation interpreted ADEA section on point, and Chevron deference should be enough for resolving the case. 
g. Chevron’s Non-delegation doctrine [s214-20]:

i. potential for another delegation: from agency official to bureaucratic underlings, and this should determined rigor of judicial review.
ii. if congressional delegatee of relevant statute takes personal responsibility for the decision, then deference
1. if not, then courts decide ultimate interpretative decision.  

iii. Congress can turn Chevron on or off—but it almost never does so, never say what kind of judicial review. 
iv. so under this doctrine, in Mead, invalid because no relevant decision maker adopt the decision after meaningful review.  
v. advantage of this approach:

1. promotes accountability and disciplined decision-making, in much the same way as congressional non-delegation doctrine

2. given Congress’s usual silence, this is the best way to guide deference inquiry

h. Empirical Study of Federal Administrative Law:

i. what happens after remand to agency?
ii. 40% of remanded cases—no further proceedings occurred; settled, etc. 

iii. 30% led to procedures in which record revised.
iv. 15-20 issued a new opinion

v. reaffirmed decision in 20-25% of cases; Chevron did not alter %
vi. 37% after Chevron lead to major changes
1. why did agencies change original position after remand?

vii. type of remand—law or fact-based had not effect:
28. Arbitrariness and Capricious Standard and Hard Look Doctrine 
[415-447, 447-458 (lightly skim)

a. The APA tells courts to set aside agency action when it is "arbitrary, capricious, or an abuse of discretion.” No record produced (if record, then review for substantial evidence).  This deals with an agency's exercise of policy discretion.
b. How broad is court’s power to overturn the exercise of discretion? 
c. The Origins of Hard Look Review.
i. Some early cases said that all the agency had to do was show a minimally plausible connection between statutory goal and the choice made.
ii. Under this standard, an agency would almost always win a challenge. 
iii. But this very loose standard was never really implemented.
1. In some cases, the APA seems to call for de novo review.  § 706.
2. One goal of the APA was to strengthen judicial review.
3. There are still the due process issues that surround fact-finding in constitutional cases.
iv. The 1960s, there was a new push to strengthen judicial review of agency fact-finding.
1. Courts began requiring agencies to consider in their own proceedings all the relevant factors that guide a discretionary decision.
2. Pretty soon, the courts began to take their own hard look at what the agencies did.  
3. hard look approach requires agencies to develop evidentiary record; explain reasoning; give adequate consideration to the evidence and analysis of private parties.  
d. Overton Park and the Hard Look Doctrine
i. What did this hard look approach look like?
ii. Courts would closely scrutinize the logic and factual bases for choices that were made.
iii. Courts would not condemn an agency policy choice as faulty.
iv. They would simply condemn the choice as not adequately justified and remand.
1. Where an agency adequately justified its decision on remand, the court will not allow its personal views as to the desirability of policy choice to influence the judicial review.  Scenic Hudson Preservation Conference vs. FPC, 1972.  
v. Even with language like "feasible and prudent alternatives," there should be a searching and careful inquiry into an agency's consideration of the relevant factors in the factual foundations of its policy choice and whether there has been a clear error of judgment. 
1. perform substantial inquiry

2. But the court is not empowered to substitute its own judgment for that of the agency.  There should be a presumption of regularity.  but presumption should not prevent a “thorough, probing, in-depth review.” Citizens to Preserve Overton Park vs. Volpe, 1971.

e. Notes on Overton:
i. What is scope of judicial review of the agency’s exercise of discretion conferred by the statute? 

ii. Impact of Overton: application of presumption of reviewability to informal administrative action effectively converted what had been thought to be exclusively political and administrative matters into legal ones as well as represented a significant innovation that substantially expanded the reach of administrative law over the workings of government.  
iii. Overton’s Multi-step process:

1. agency acting within authority?  looks at relevant statute to determine the scope and terms of the agency’s authority—leads to determination of extent of agency’s discretion.  

2. if agency has discretion to choose amongst alternatives, then court looks to see if agency considered relevant factors

3. then decides if the weighing of the relevant factors and choice were arbitrary, capricious, and an abuse of discretion, or otherwise not in accordance with law.” 

4. [followed all proper procedures?]

iv. One reading of Overton:

1. to ensure that pro-highway DOT does not ignore underrepresented environmental interests.  
f. Relevant Factors

i. normally, statute determines factors that are relevant. 

ii. if court finds agency erred in concluding that a factor is relevant or irrelevant, then will make agency make decision again.
g. Clear Error of Judgment—often called Hard Look Review
i. Overton said court will review if clear error of judgment.—very difficult to prove this if plaintiff.
ii. that is, even if agency exercised discretion within statutory bounds and considered all the relevant factors. 
iii. courts have to become familiar with record and see if agency decision is reasonable.  

iv. No consideration of reasonable alternatives.

1. When is an alternative reasonable?  

v. It offers an explanation that runs counter to the evidence before it.

vi. The rule is so implausible that cannot be ascribed to agency expertise.

h. Hard Look Now:

i. Agency action to revoke prior rulemaking can be overturned as arbitrary and capricious.
1. arbitrary-capricious standard applies to the policy or discretionary determinations embodied in the adoption, modification, or revocation of legislative rules. 

ii. Revocation of an existing regulation is very different from failing to act in the first place.  Motor Vehicle Manufacturers’ Association vs. State Farm, 1983 (seat belts). ( revocation of rule is arbitrary and capricious. basically, not enough explanations for its decision.  
iii. An important question is whether the election of a new president is a reasonable explanation for the rescission of a prior rule.  thinks this is perfectly reasonable for reappraisals of costs and benefits.  entitled to evaluate this in light of philosophy of the administration. Rehnquist's dissent in State Farm.  
29. Arbitrariness and Capricious Standard and Hard Look Doctrine; Recap [458-488]
a. Syracuse Peace Council [DC 1989]:  
i. Judges basically just do the best they can, based on help from their law clerks and their own study.  Rules that rely on predictions of future effects and are based on pure policy expertise may be immune from this intensive hard look.
ii. The severability of the statute is determined by congressional intent.  Where an agency sits in quasi-judicial and quasi-legislative capacities, it is allowed to decide about severability on its own.
iii. ( uphold agency ruling, not arbitrary or capricious.  
iv. Note: 
1. Often a court will skip a Chevron Step 1 analysis if everyone agrees that the case cannot get resolved on Step 1 grounds (in other words, there is no unambiguous statutory command on the issue in question).
b. American Dental Association v Martin [7th Cir 1993]:   
c. Corrosion Proof Fittings [5th 1991]:   
i. Where the legislation talks about "least burdensome regulation to achieve minimum risk" a harsh rule must be justified vis-a-vis the less burdensome alternatives.
ii. This can invite the court to do risk-risk analysis. 
iii. An agency cannot just ignore the cost side of the equation where the statute implicitly tells it to balance.
d. Notes:

i. Syracuse reconciled with State Farm? 
ii. Martin and Corrosion represents the new wave of admin law—cost-benefit analysis.  
iii. Ossification of rulemaking:

1. extraordinary time-consuming nature of any effort to produce a rule; 
e. Why should courts do hard look?  Agencies have expertise for discretion; why should courts defer to agencies in terms of legal determinations?  
i. if society is interested in accuracy of results, why bring courts into this?  how about a policy review board, consisting of scientists, economists, etc. to review admin decisions.  
A Summary of the Scope of Judicial Review

	Basic Fact
	Conclusions of Law
	Application of Law to Fact
	Exercise of Discretion

	Court must affirm agency's decision is finding was reasonable (substantial evidence on the whole record) (formal adj or rulemake)
	Court must defer to agency's reasonable interpretation is interpreted law is ambiguous (Chevron doctrine)
	Court must accept agency's application of statute to facts if (i) it is reasonable (ii) Chevron applies, or (iii) legislature delegated authority to agency
	Court should scrutinize the facts to determine if they support agency discretionary action.  But court should not substitute its own judgment (arbitrary-capricious/hard look)


I think I have referred to two flowcharts at various times.  The main one applies to Mead/Chevron.  The second applies to the meta decision:  apply Mead/Chevron v. apply 706.  In this meta decision, I said that factual and policy (including application of law to facts) decisions get reviewed under 706 (if formal proceedings, they get reviewed under 706(2)(E), substantial evidence; if informal and no statute trumps, they get reviewed under 706(2)(A), arbitrary and capricious; rarely, 706(2)(F), de novo review, applies.  If the application of law to facts falls under a statutory ambiguity (determined after a Chevron, Step 1 analysis) and Skidmore does not apply, that application arguably can be thought of as either a Chevron, Step 2 analysis or a 706 analysis.  I recently said the following in an email: "Q:  What about the overlap between Chevron and Arbitrary/Capricious?  A:  You can follow a suggestion in one of the notes in the Casebook:  do Chevron/Mead first, then do an arbitrariness analysis.  Just be clear about why you are applying a particular line of analysis."
30. Availability of Judicial Review: Standing 
[C951, 1023-1026, 1033-1038, 1060-1072, 1080-1097, 1115-1116 ]

a. Standing—sometimes the statute will spell out who can sue., but many times, it is silent.
b. APA 702:  “person suffering legal wrong because of agency action, or adversely affected or aggrieved within the meaning of a relevant statute.” 
c. private law model—standing only if the action of government official, if he had been a private person, would be actionable under common law.  but this is controversial—why shouldn’t a person be able to sue for government illegality? 
d. Data Processing (1970): 
i. must show injury in fact.  
ii. prudential requirements—any injury is “arguably within the zone of interests protected or regulated” by the statute.  
iii. [note that injury in fact is a novel idea; ]
e. Lujan [1992]:
i. Defenders of Wildlife filed action against secretary of the interior, claiming that recent regulation misinterprets the Endangered Species Act.
ii. Act provides that any person may commence a civil suit on his own behalf to enjoin the US who is alleged to be in violation of the Act.  
iii. Issue: May Congress convert the public interest in proper administration of the laws into an individual right such that all citizens may have standing to sue?
iv. ( No [but if could show injury in fact, then possible]
v. P raising a generally available grievance about government does not have standing under Art III; neither P nor any of its members suffered any injury in fact. 
1. at least two Ds traveled abroad to observe endangered species and intended to do so again, Court found these averments insufficient to establish “imminent” injury: no concrete plans to visit again
2. also no redressability: withdrawal of American funding may not cause projects to be terminated and threat to endangered species thereby eliminated.
vi. Standing depends on the ‘citizen-suit’ provision in ESA, any person may commence a civil suit on his own behalf," but…
vii. Cannot permit Congress to convert undifferentiated public interest in the executive officers' compliance with the law into an 'individual right' vindicable in the courts--this would permit Congress to transfer President's most important duty (to take care of that laws be faithfully executed Art II, sec 3) to the courts.
viii. With that said, Congress may not eliminate the requirement of a concrete personal injury; this does not preclude Congress from creating legal rights, the invasion of which creates standing.
f. Lujan [1990]:
g. Steel Co v Citizens for a Better Environment [1998]: 

i. dismissed complaint; even assuming injury in fact, there is no redressability.  none of relief sought would remedy injury. 
h. Friends of Earth v Laidlaw [2000]:
i. rejected notion that standing must continue through the existence of lawsuit. 
1. Friends of Earth bring citizen suit to enjoin violation of environmental laws; after Ds violations ceased after filing of suit, lower court held moot.
2. ( reversed.
3. There are circumstances in which the prospect that a D will engage in (or resume) harmful conduct may be too speculative to support standing, but not too speculative to overcome mootness.  
4. May take years for litigation to come through; so wasteful to abandon it at advanced stage—argument from sunk costs.  However, not to say that mootness does not eliminate cases where parties clearly have no continuing interest.  
i. Note:
i. Constitutional requirements
1. injury in fact
2. caused by D’s unlawful conduct 
3. redressable 
ii. Prudential requirements
1. within the statute’s zone of interests 
2. injury must not be of 3rd party 
3. injury must not be broadly generalized 
iii. If P is an organization, then three more requirements:

1. members would have standing 
2. interests at stake are germane to the organization’s purpose
3. individual member’s participation in the suit is not needed.  
31. Timing of Judicial Review; Agency Inaction; Recap [C1123-1130, 1145-1149]
a. Abbott Laboratories [1967]:

i. Judicial review will not be cut off unless there is a very good reason to believe that Congress wanted it to be cut off.

ii. Court must “evaluate both the fitness of the issues for judicial decision and the hardship to the parties of withholding court consideration.”  
b. Exhaustion:
i. Judicial review is not available until the plaintiff has exhausted all administrative remedies that could possibly resolve the controversy.
ii. There are three sets of circumstances that usually provoked the exhaustion doctrine.
1. A litigant may seek review of a claimant never submitted to the agency.  They want to avoid the administrative process altogether.
2. A litigant may seek review of a claim rejected by the agency, but where other claims are still being considered by the agency.
3. A litigant may seek review of a claim not raised at the administrative level.  This is the problem of waiver.
c. § 704 says that exhaustion is only required in two circumstances.

i. Where expressly required by statute.

ii. Where an agency requires it by rule and provides an automatic stay while the agency action is pending appeal.

d. What is the point of this doctrine? 

i. Judicial efficiency -- You don't let the agency development necessary factual background.

ii. Agency autonomy -- You disrespect the administrative agency when you don't let it finish its job.  
iii. Myers v Bethlehem [1938]: 

1. Jurisdictional issues cannot be raised before the administrative process is exhausted.
e. Norton v. Southern Utah Wilderness Alliance (U.S. 2004)
i. The Bureau of Land Management (BLM) manages the Utah land under Act (FLPMA)—identified certain federal lands for special protection.
ii. Ps seek injunctive relief for BLM's failure to protect land from off-road vehicles, based on APA standard: "compel agency action unlawfully withheld or unreasonably delayed." 
iii. ( remanded…no remedy.  
iv. BLM's alleged failures to act are not remediable under the APA.
v. A § 706(1) claim can proceed only where a plaintiff asserts that an agency failed to take a discrete agency action that it is required to take. 
vi. The discrete-action limitation precludes a broad programmatic attack such as that rejected in Lujan, and the required-action limitation rules out judicial direction of even discrete agency action that is not demanded by law.
vii. argues that BLM violated non-impairment mandate by permitting ORV use
1. No: statute mandates the object to be achieved, but leaves BLM the discretion to decide how to achieve that object. 
2. The principal purpose of this limitation is to protect agencies from undue judicial interference with their lawful discretion and to avoid judicial entanglement in abstract policy disagreements which courts lack the expertise and information to resolve. If courts were empowered to enter general orders compelling compliance with broad statutory mandates, they would necessarily be empowered to decide whether compliance was achieved. The APA does not contemplate such pervasive federal-court oversight.
viii. failed to follow own plan—but plan is only a statement of priorities, not a prescription for action, not a specific statutory command requiring an agency to promulgate regulations by a certain date; plan guides and restrains actions, but does not prescribe them. 
ix. APA’s "agency action," = agency rule, order, license, sanction, or relief.  
1. All of those categories involve circumscribed, discrete agency actions, as their definitions make clear: an agency statement of future effect designed to implement, interpret, or prescribe law or policy (rule); a final disposition in a matter other than rule making (order); a permit or other form of permission (license); a prohibition or taking of other compulsory or restrictive action (sanction); or a grant of money, assistance, license, authority, etc., or recognition of a claim, right, immunity, etc., or taking of other action on the application or petition of, and beneficial to, a person (relief).
x. a failure to act is not the same thing as a denial.
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