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Why Water Is Different Than Other Natural Resources

1. In motion: because it is a moving resource, it can be difficult to identify
2. It can be re-used: because it can be reused, there is no exclusivity to the water
3. Public ownership: it is a communal resource, therefore there are public policy problems with privatizing it.  Early courts were worried that someone would try to monopolize water resources and gouge the public.
4. Includes a bundle of rights: some rights can be owned, while others cannot.  One can own the right to use water for irrigation, but no one can own the publicly held navigation servitude.

5. Necessary for public health and safety: the public interest is tied up in access to water  

Prior Appropriation

I. The Appropriation Doctrine (98)

A. Elements of Appropriation Doctrine: to acquire an appropriative water right, one must:

1. Diversion: remove the water from the“Natural Stream”: flowing in a “natural stream”…and
2. Application to Beneficial Use: applying it to a beneficial use No waste: in a non-wasteful manner…
3. Due diligence: with due diligence  (bringing the work to divert water to completion in a reasonable amount of time) establishes the right; allows it to relate back to the date of first construction (104)        
4. State administrative procedures: western water law is state constitutional law.  Therefore, states can require that appropriators take administrative steps (including limitation to unappropriated water) before they will recognize an appropriation.
a. Typical modern process- 1) apply to water bd for hearing to determine if there is unapropriated water; 2)build diversion; 3)get license for the right
i. LA applied in 1936 to take water from Mono Lk. After 4 years of hearings- the bd granted a permit b/c it said it had no right to prevent the approp of unapprop water- said its function was ministerial; construction of diversion complete & license issued 1973.

b. Prior appropriation states: AZ, CO, ID, MT, NV, NM, UT, WY. 
c. States converted to prior appropriation: AL, KS, ND, OR, SD, TX, WA. (AL went to prior appropriation in 1966, converting riparian rights to appropriative rts.)
B. Characteristics of Appropriative Water Right:

1. Priority Date: First in time, first in right.  The appropriator holding the earliest appropriation of water will have the most senior right.  Uses of water that are more beneficial or commercially useful DO NOT gain priority over earlier uses.
a. Junior appropriators lose the right to take water from the stream when there are low flows.  

2. Quantity of Appropriative Right: quantity that can be put to beneficial use within a reasonable time, using reasonable diligence, not the amount the water system is capable of delivering.  
a. Water not applied beneficially IS NOT part of water rt.: Ex. if A appropriates 100 cf for agriculture, but 20 cf evaporates/is lost through transmission, then A’s water rt. is only for 80 cf if A wanted to transfer his waste rt.  The reason: only 80 cf is being applied beneficially.

3. No individual ownership of water: although a user can appropriate water, they do not own it themselves.  They only own a usufructuary right in the water, not a possessory right.
4. Loss of appropriative rights through non-use: appropriative water rights may be lost if they are not applied to a beneficial use, depends on the state. §1241 in Ca

C. Discussion of the Elements of Prior Appropriation:

1. Natural Stream: 

a. A stream of water, river, lake-flow need not be constant, but must be more than mere surface drainage occasioned by extraordinary causes

b. DOES NOT include: 

i. Underground water, diffuse surface water, springs & seepage (although OR requires a permit for these waters), runoff, sewage effluent (see Arizona Pub. Serv. Co. v. Long, (AZ S. Ct. 1989).

2. Diversion: one must take water from its natural bed to appropriate it
a. Instream flows: some states allow for instream flows for environmental purposes, but there are strict controls.  Means of allowing for instream flows include:
i. Not allowing more permits after a certain point, or require bypass flows from permit holders when their permits are renewed

· Wild and Scenic Rivers Act – certain stretches of water can be put off limits to appropriators

· Clean Water Act – a state agency setting water quality standards can specify minimum stream flows

ii. Allow state agencies to appropriate water for instream flows (AL, AZ, ID, MT, NE, NV, OR, UT, CO, WY):

· Allow state agency to purchase rts. from holders, or to lease them (MT)

· Allow private citizens to purchase rts., but require them to be transferred to the state to be held in trust (OR)

iii. CA – in the absence of “actual diversion,” no appropriation can be had for instream flows. See California Trout, Inc. v. State Water Resources Control Board, 90 Cal. App. 3d 816 (1979). Although conversion of an appropiative right to an instream right is allowed (114)

· Per Rossman- may have been a good thing- makes the state use public trust/ESA instead of what would be very junior appropriative rights

Policy: Allow instream flows?

YES
NO

Protect environmental values
Cut off supply for future demand


May encourage water speculation as people hold their water rts. not for instream flows, but to capitalize on their increase in value.


Reduced use, b/c instream flows are 100% consumptive use

3. Applied to Beneficial Use: 
a.  the state defines what is a ‘beneficial use

· Commonly recognized beneficial uses: irrigation, manufacturing, power production, domestic/municipal use, recreation, and sometimes fish & wildlife.

· Some additional beneficial uses recognized by the CA Water Code:
a. Seepage can be considered beneficial and reasonable since underground storage of water for future use (§ 1242).

b. Enhancement of fish & wildlife resources (§ 1243).

· CA constitutional principle of ‘maximum beneficial use water my require that users “endure some inconveniences or to incur reasonable expenses” in order to comply.  People ex rel. State Water Resources Control Board v. Forni, 54 Cal. App. 3d 743 (1976).

ii. Reasonableness – riparian’s demand for right to the whole, unobstructed flow of the stream to mine gravel was and remained beneficial but became unreasonable when balanced against the social utility of competing city water needs. Joslin v. Marin Municipal Water District, 67 Cal. 2d 132 (1967).

iii. Reasonable (judged against the social utility of competing uses) and Beneficial (having social utility) are not the same thing. Beneficial is objective, remains fixed (?); reasonable changes based on relative social utility.

b. Location of beneficial use: 

i. The property where the water is used DOES NOT have to be adjacent to the source of the water, or even in the same watershed as the source.  

c. To what extent custom defines “beneficial use” – 

i. State Department of Ecology v. Grimes, 121 Wash. 2d 459 (1993) – stating that custom can only define “beneficial use” when it is based on necessity.  Public policy will not allow water to be wasted just b/c it is customary.  π  was restricted in less than he requested based on the idea that his water duty was less than his requested allocation.  The holding required “reasonable efficiency” of water use, but not “absolute efficiency.”

· Water duty – amount of water nec. to produce max. amt. on land w/o waste.

ii. CA Water Code § 100.5 – local custom of water use is not solely determinative of reasonableness.  Local custom is just one factor to be weighed in the determination of reasonableness of use, method of use, or method of diversion of water.

4. Intent to appropriate – “intent to appropriate requires a fixed purpose to pursue diligently a certain course of action to take and beneficially use water from a particular source.” City & County of Denver v. Colorado River Water Conservation District (CO S. Ct.)
5. Due Diligence – 

a. CO ct. requirement – CO requires…that applicant for appropriation show that it “can and will complete the appropriation of water with diligence.”

i. Applicant show reasonable diligence (the steady application of effort to complete the appropriation in a reasonable expedient and efficient manner under all the facts & circumstances; Dallas Creek Water Co. v. Huey (CO S. Ct. 1997)).

ii. Cities get considerable leeway, and must only show “reasonably anticipated requirements based on substantiated projection of future growth.” City of Thornton v. Bijou Irrigation Co. (CO S. Ct. 1996). 

6. Unreasonable Use/Waste: 2 types

a. Quantitative waste: water that is appropriated for a beneficial use is wasted due to inefficient application to the use. 

i. Erickson v. Queen Valley Ranch Co., (Cal.App.1971): holding that a water transport system that lost 5/6th of stream’s flow during transport may or may not be unreasonable under Art X §2 enforces physical solution. (Calif courts have somewhat curtailed the use of the physical solution see Mojave case.)

ii. Imperial Irrig. Dist. v. SWRCB, (Cal.App. 1990): holding that IID’s allowing water to run into the Salton sea use was “unreasonable,” and declaring that IID had no vested rights to continue this water use. 

iii. CA Const., art. X, § 2: state policy to achieve max. beneficial use of water and prevention of waste, unreasonable use, and unreasonable method of use.

iv. Water Code § 100.5: conformity of use, method of use, or method of diversion of water with local custom SHALL NOT be solely determinative of [use’s] reasonableness.  It will be a factor, but look to CA Const. art. X, §2 for context.

v. But see…Tulare Irrig. Dist. v. Lindsay-Strathmore Irrig. Dist., (CA S. Ct. 1935): an appropriator cannot be required to divert according to the most scientific method, but is entitled to make a reasonable use of water according to the general custom of the locality, so long as the custom doesn’t involve unnecessary waste.

b. Qualitative waste: the use to which the water is being put is wasteful in and of itself.

c. Does unreasonable use constrain new appropriation? – 
d. POSSIBLY, see Environmental Defense Fund v. EBMUD (Cal.App. 1975): remanding case to trial ct. for evaluation of whether EBMUD’s lack of recycling its wastewater was a violation of CA Const. art. X, §2. BUT the case was later overturned by CA S. Ct., which held that the question of wastewater treatment was one for SWRCB. 
e. Until the EDFv.EBMUD case ArtX §2 was primarily seen as imposing reasonable use on riparians as to appropriators.This case says that the duty of reasonable use also protects the environment. 
i. One claim was preempted b/c this is a CVP case-governed by federal law. See the Ivanhoe case; California v. US – where there is a clear cong’l directive federal law preempts, otherwise state law controls 

ii. Eventually a physical solution between Sacramento & EBMUD was reached.

iii. Art X §2 used with the public trust to prevent environmental harm 

iv. Can also use against economic harm b/c that was its original thrust as a response to Herminghouse (303,4,324)

f. Should waste be more strictly applied to encourage efficiency? –
i. NO – 

· Water that leaks out of water systems recharges g’water, or eventually gets back into surface water, or evaporates. 

· More efficient use of water would just mean more water would be used, as TX found when it subsidized efficient water use practices & water use went up.

· More efficient use of water may hurt environmental interests through less return flows, i.e. the Salton Sea, & valley oaks in the Central Valley.

· Cts. are often reluctant to force appropriators to upgrade their ditches b/c the appropriator may not be able to afford it.

ii. YES –

· Water is such a precious resource, it should be carefully administered.

· If efficiency isn’t enforced, those who are the most wasteful will have the most water to use, while those who are the most careful, will have the least.  This is especially inequitable if water rights can be sold, so that the most wasteful users have the most profit motive.

7. Salvaged water: states split on whether actions to salvage water should result in water rights for the party who is salvaging the water.  Salvaged water – implies water in the river or its tributaries which ordinarily would go to waste, but somehow are made available for beneficial use.  Salvaged waters are subject to call by prior appropriators.

a. States that DO NOT allow water rights for salvaged water – 

i. CO – (see Southeastern Colorado Water Conservancy District v. Shelton Farms, Inc., 187 Colo. 181 (1974), p. 151 (Δ removed plants & trees in a stretch of river, freeing approx. 442 af of water; Δ asked for water rights despite prior appropriators b/c w/o Δ’s actions, the water would be available to no one. Δ got no water); and 

ii. AZ – Salt River Valley Water Users’ Association v. Kovacovich, 3 Ariz. App. 28 (1966). p. 154 (“Any practice, whether through water-saving procedures or otherwise, whereby appellees may in fact reduce the quantity of water actually taken inures to the benefit of other water users and neither creates a rt. to use the waters saved as a marketable commodity nor the rt. to apply same to adjacent property having no appurtenant water rts.”) 

b. States WITH incentive to salvage water – 

i. CA has an incentive to conserve water – Pomona Land & Water Co. v. San Antonio Water Co., 152 Cal. 618 (1908)(granting water rts. to Δs who had conserved water by decreasing loss due to seepage during transport).

· Water Code § 109: state policy is to facilitate water transfer where consistent w/ public welfare; this includes tech. asst. to identify conservation methods to facilitate transfers.

· Water Code § 1011: 

a. (a): water conservation does not decrease the appropriative water rt.

b. (b): conserved water can be sold, leased, exchanged

· Water Code § 1244: sale, lease, exchange of water in itself shall not constitute unreasonable method of use, or unreasonable diversion, or waste.

8. Water Quality: senior appropriator only has a right to water  “of a quality and continuity to meet the requirements of use to which.[it] has been put.”
a. No guarantee of flows to maintain water quality – City of Thornton v. Bijou Irrigation Co., (CO 1996)(holding that a company that had not had to treat its wastes due to sufficient flows in the river to dilute them was not entitled to maintain those flows in order to avoid putting expensive wastewater treatment program in place to protect downstream appropriator’s right to quality)
D. Reuse of Appropriated Water by Original Appropriator

1. No right to reuse return flows – Water Supply & Storage Co. v. Curtis (S. Ct. CO, 1987)(holding that the owner of a water right may not reuse or make successive uses of return flow independent of the priority system. 
a. Reasoning – NO speculation in water – the ct. was worried that if it allowed users to reuse return flows that they would speculate in water, which is a big no-no in water law.   

b. Must take steps to appropriate return flows – to make a beneficial use of return flows, appropriator must get in line with other appropriators. 

2. EXCEPTION – CO statute allowing reuse of ‘foreign water’ – when an appropriator has introduced ‘foreign water’ from an unconnected stream system, such appropriator may make a succession of uses of such water.  Section 37-82-106(1), 15 C.R.S. Ex. Appropriator imports Colorado River water.
E. Junior Appropriator’s Right to Imported Water 

1. Jr has No right to appropriate runoff of foreign, imported water – Stevens v. Oakdale Irrigation Dist. (CA S. Ct. 1939): D imported water from Stanislaus R., which ran off into Lone Tree Creek, and Stevens then appropriated some of that water.  S. Ct. held that Stevens was an incidental beneficiary – he did nothing to produce the water and was not entitled to any of that water (like a seepage appropriator) and had no recourse against D when D started to recapture runoff.  “The producer of an artificial flow is for the most part under no obligation to lower claimants to continue to maintain it.”
2. Exceptions – the CA S. Ct. has never tested its statement in dicta that “the rule may have exceptions, as perhaps where the artificial condition has become inherently permanent and there has been a dedication to the public use, or where the drainage is stopped wantonly to harm a lower party, without other object.” (181)
3. Hypo- What if not Stevens but the city of Oakdale had established reliance – see the exception above- dedicated to public use.
4. Application-Eel river- there is a small power facility on the Eel R that utilizes a tunnel down to the Russian R to produce power, also effecting a water diversion . The Eel is a wild and scenic river. Over the years, many communities on the Russian R have been built up relying on the diverted Eel water( it May be an importation by PG&E and a dedication to the public.

a. Should FERC adjust this flow
What should be done if PG&E abandons the project b/c it makes so little money?

Or runs it at peak demand only?

FERC’s authority is conditioned on respecting state water laws re distribution

b. SWRCB adjudicated the Russian R in the 1960’s. SWRCB can prioritize rights to abandoned water between the appropriators of it. However it is questionable whether this would bind holders of rights on the Eel

5. No abandonment for imported water in Groundwater Storage

a. LA v San Fernando Valle (see 10/10 handout)-LA pumps water from Owens Valley (importer), sells some to farmers – stores it in SFV groundwater basin, then pumps to LA. SFV starts pumping it claiming its abandoned. The court says LA never looses its claim to the water that, but for LA’s work, would not be there. Also see p 30 outline.
b. Similar case- Jensen

F. Storage Rights:

1. Do different laws govern ‘direct use’ and ‘storage’?: NO
2. Is the storer & ultimate user the same entity?

a. YES – no special problem

b. NO – 

i. Storage right – to validate the storage rt., there must be a definite plan of use and actual application w/n a reasonable time after the reservoir is completed.

· Nonuse can result in loss of water rights through abandonment.

· Storage appropriation date relates back to the commencement of the project, just as long as the project is pursued with reasonable diligence. 

· For-profit irrigation companies/federal or state projects – usually both the storer and the ultimate user get appropriative permits.  The storer & user are sometimes called “joint appropriators.”

ii. Storage appropriator only entitled to fill reservoir 1x per yr.? – depends on the original appropriation.

G. Problems with Prior Appropriation Doctrine

1. No incentive to conserve - Southeastern Colorado Water Conservancy District v. Shelton Farms, Inc., 187 Colo. 181 (1974), p. 151. 

2. But see…CA Const. & §100 – which both prohibit unreasonable methods of use 
II. Loss of Appropriative Rights

A. Abandonment, Forfeiture

As described in Jenkins v. State, Dept. of Water Resources (ID S. Ct. 1982)

1. Abandonment – common law doctrine, with 2 elements:
a. Intent to abandon – must be shown by clear and convincing evidence of unequivocal act, and mere nonuse of water right, standing alone, is not sufficient for per se abandonment.  It is a question of fact, for trier of fact. 
i. Beaver Park Water, Inc. v. Victor (CO S. Ct. 1982): nonuse alone will not establish abandonment if owner introduces evidence to show that during the period of nonuse there was never any intention to abandon.  An “unreasonable” period of nonuse, however, is a basis for a prima facie case of abandonment.  

b. Actual relinquishment or surrender of the water right –  

2. Forfeiture (‘reversion’ in CA, § 1241) – based on the statutory declaration that all rights to use water are lost where the appropriator fails to make beneficial use of the water for a continuous 5 yr. period.  
a. Clear and convincing evidence – required to support forfeiture declaration, because forfeiture is not favored. 
b. Water is forfeited if not used for intended purpose – see Hennings v. Water Reservoir Dept. (OR App. 1981): holding that water is forfeited if it is not used for the purpose for which it was appropriated, even if the purpose it was used for was beneficial.   

3. Prescription, Adverse Possession

a. Prescription – see People v. Shirokow (CA S. Ct. 1980):P fails to pursue a permit for his diversion and continues to take water. Ct held there is no prescriptive right to water use in CA b/c to allow such a right would “substantially impair the board’s ability to comply with the legislative mandate that appropriations be consistent with the public interest.” CA Water Code § 1255. (narrow reading) state can sue for trespass to unallocated water §1052

i.  P did not show evidence of injury to others = no prescription

ii. Water rts have been controlled by the state since 1914, can’t be otherwise acquired – broader reading

iii. Public rights cannot be lost by prescription – a prescriptive water challenges the state’s sovereign governmental interest in regulating the use of public waters rather than any proprietary interst in the water claimed by the defendant.  

III. Permit Systems

A. CA Water Permit System

1. 1914 – Entry into force – some water rights were around before 1914, so they are unregulated because they are pre-permit system.

2. Significant Problems- when the state took over california’s water system little was know about how appropriated the streams were at that point so the State issued many more rights than could ever be met even on a good year. These are refered to as paper rights. See the PCL v DWR case for a case of an agency selling its paper rights.
3. Prerequisites to receive a permit – CA Water Code §1375
a. Application must be in correct format –

b. Intended use must be beneficial – 

i. Prohibition against unreasonable use – CA Const. art. X, §2 & CA Water Code §100 both prohibit unreasonable use of water.  The SWRCB can always declare a use unreasonable.

ii. SWRCB is to allow the appropriation for beneficial purposes of unappropriated water which will best develop, conserve, and utilize water in the public interest.   

c. Unappropriated water must be available - §1243: whenever it is in the public interest, SWRCB must take into consideration the amount of water necessary for recreation and natural habitat conservation when determining the amount of water available for other beneficial uses. Beyond this, case law has held that the bd’s primary std is the public interest. (188)
d. All fees must be paid 

4. Most permits apps are heard by a hearing officer, if it remains a matter of controversy then a full rehearing may be had by pettion to the board.
5. Permits can turn into licenses – CA Water Code §1394 (2)(b): when a permit turns into a license, it limits SWRCB’s ability to change the terms of the permit, but even license holders cannot unreasonably use water.
6. Example – what outcome if a permit holder is obeying its permit, but an animal is declared endangered downstream and permit is cut back 50% to preserve endangered animal?
a. No recourse for permit holder – 

i. Any use at all is subject to reasonableness of use; if permit is unreasonable, then it is unconstitutional under the CA Const.  Water use is unreasonable if it threatens survival of an endangered species.

ii. Public trust doctrine – 

b. Taking has been committed that must be compensated – the other view is that a taking of a private property right has occurred, and the govt. must compensate permit holder for that. 
i. Tulare Lake Basin Water Storage Dist. v. United states-  49 Fed. Cl. 313- said there was a physical taking- this is pretty silly.   

B. Administration: agencies do the following…

1. Determine beneficial use of appropriation: this is determined before the appropriation is permitted.

2. Create records: create accurate public records to track valid appropriative water rights.

3. Determine availability of water: before appropriation, agencies determine if there is water to divert.

a. Bypass flows: permits can include conditions that require appropriators not to take water when flow is at or below certain levels.

C. Public Interest Standard

1. In CA:

a. Role of the water board: SWRCB is in charge of defining what the public interest is.
b. Public Interest is the guiding standard: the “public interest is the primary statutory standard guiding the SWRCB in acting upon applications to appropriate water.” Johnson Rancho County Water Dist. v. State Water Rights Board (Cal.App. 1965). [the State Water Rights Board is now SWRCB].
c. Terms of permits, and “recapture clauses”: based on the public interest, SWRCB has the ability to impose terms & conditions on new permits.  SWRCB asserts the right to put a “recapture clause” in a permit that would limit the right to appropriate water until a subsequent appropriator sought to put the water to a more reasonable use, or a higher beneficial use. 
d. Impact of the state water plan on “public interest” analysis – the plan is not binding in permit proceedings, but can be considered as a factor in permit-granting decisions. Johnson Rancho County Water Dist. v. State Water Rights Board (Cal.App. 1965).
e. In Bank of America v. SWRCB (1974)(196) Ct fd that the Agency could not require the Bank to allow public access to the lake in order to mitigate recreational losses caused by the diversion. It said that this was an onerous burden-the agency could only impose conditions for the specific reasons based on the record evidence.
i. Prof- This is pre Nolan- Dolan; now the Agency could establish a nexus between the losses and the burden to substantiate its requirement 

f. See 10/31 hand out with ommited footnotes from 548 of text- the cts will review an agency decision under the subs evidence std, but an Art X, §2 claim must be reviewed de novo.

2. In Idaho: Shokal v. Dunn (S. Ct. ID 1985): not every element will have impact or equal weight in every situation.  Relevant elements & their relative weights will vary with local needs, circumstances and interests. 
a. Burden of proof – Applicant – has burden to show the ultimate impact of the proposed use on the public interest;  Protestant – has burden to show the impact of harm peculiar to the applicant, but IT IS NOT the protestant’s burden to show that the proposed use is not in the public interest – that burden belongs to the applicant.

b. Applications to amend permits also subject to ‘local public interest’ standard – see Hardy v. Higginson (ID S. Ct. 1993), holding that applications to amend permits are also subject to the ‘local public interest’ standard, including the provisions that were not sought to be amended.
3. “Area of origin” impact on public interest analysis: the common element of water-poor areas appropriating water is that they get the water from less-developed, water-rich areas. (ex. Owens Valley water going to LA, etc.).  The “area of origin” question attempts to weigh the rights of the local people vs. the rights of the other potential appropriators. 
a. Question – how to evaluate the public interest when weighing the rights of local people & the value of their culture/future development, to the needs of water in other areas?    
b. Possible ways to address “area of origin” question – 

i. Water marketing – allow market to decide where water is most demanded.

ii. Allow local area to call appropriated water back when it needs it

iii. Public trust to protect natural conditions

iv. Develop corresponding water projects (CO) – a compensating reservoir must be built on the Western slope of the mountains when a trans-continental divide diversion is made to serve the more populous Eastern slope. 

v. Allow appropriation for future use (MT) – allows public agencies to apply to reserve water for future use, with a priority date as of the date the application is made.

vi. Make development demonstrate that there is available water before construction, as a limit to arid region demand – CA Costa bill, SB672 (Machado – looking to recycling of water) 

c. CA legislature has subordinating rights of regional, interbasin projects to local rights – CA Water Code §§ 10505, 10505.5, 11128 (Central Valley Project); §11460 (State Water Project); §§ 12200-12205 (Delta Protection Act). 

i. The first Stats were passed in the 1930’s (too late for the Eel diversion) in response to the Owens Valley –projects can’t deprive county of origin of reasonable use, may even require giving water back.

ii. Now these stats are being applied for the first time in El Dorado, Solano Counties

iii. A 1955 Ag opinion sustains the stat agst a constituional charge.

iv. In Inyo v. Yorty, one of Inyo’s args was that the reasonable use doctrine now includes area of origin protection.

v. Hydrological Rationale- importing areas have options that a of o don’t  b/c the a of o are at the headwaters- you can’t justify pumping water uphill.

d. Modern trend recognizes local authority to a larger extend. (Baldwin v.Tehama)

i. Calif has no statewide groundwater law requiring counties to regulate; in this case the court of appeal on affirmed the counties right to regulate, did not reach transfer prohibition.

e. Why can’t Inyo just tax the water export? The Calif constitution prohibits. So Inyo and Mono tax the riparian properties held by LA, not the value of water sent to LA
D. Complicating issues in administration

1. Mixed riparian/appropriative systems: see CA, where riparian rts. still exist
2. Groundwater: groundwater is often connected hydrologically to “natural water,” but appropriative rts. don’t deal with how to administrate it.
3. Reserved rts: Indians, the federal govt., and national parks can have reserved rts. that allow them to take water that may already be appropriated.
4. Pueblo rts.: carry overs from Mexican law, granted prior to the Treaty of Guadalupe Hidalgo of 1848. There is No such thing (312)
5. Prescriptive rts.: some states allow prescriptive rts., but they may or may not be integrated into the record-keeping system.

6. Unexercised riparian rts.

IV. Water Markets

A. CA Water Code transfer provisions: 

Water Code §
Title
Description

Chap. 3.6 – Deference to Decisions by local/regional agencies


§ 382
Right of local/regional agencies to transfer water
Every local/regional agency authorized to serve water may sell, lease, exchange, or otherwise transfer, for use outside the agency:

1) water that is surplus to needs of water agency

2) water that is voluntarily not used by a water user

§386
SWRCB can only approve transfers that don’t injure and are reasonable
SWRCB can approve transfers only if it finds that the change may be made w/o injuring any legal user, and w/o unreasonably affecting fish, wildlife, or other instream beneficial uses, & not unreasonably affecting the overall economy of the area from which water is transferred.

Chap. 10  – Change of Pt. of Diversion, Place of Use, Purpose of Use


§1701
Changing Pt. of Diversion
SWRCB can grant permittee permission to change pt. of diversion once the permittee has filed an application to change the pt. of diversion.

§1702
No injury to water users
Before SWRCB can grant permission to change pt. of diversion, permittee must demonstrate that there will be no harm to other users.

§1707
Petition for change of use to preserve wildlife
Any water user can petition the SWRCB for a change of purposes of preserving or enhancing wetlands, fish & wildlife, or recreation.  SWRCB can approve the petition if it matches public interest, and meets following criteria:

1) will not increase amt. of water the person is entitled to use

2) will not unreasonably affect any legal user of water

Chap. 10.5  – Change of Pt. of Diversion, Place of Use, Purpose of Use Involving Water Transfer


§1725
Temporary Change of Pt. of Diversion, Type of Use, Place of Use to a transfer
A permittee or licensee may temporarily change pt. of diversion, place of use, or purpose of use due to a transfer/exchange of water or water rts. if:

1) the transfer would only involve the amt. of water that would have been consumptively used/stored in the absence of the proposed change

2) no legal user will be injured

3) will not unreasonably affect fish, wildlife & instream bene. uses

§1727
SWRCB findings for temp. change of use
1) no injury to other users

2) no unreasonable affect to fish, wildlife, & instream bene. uses

§1735
Long-term transfers
Long-term > 1 yr. 

§1736
Approval of long-term transfers
SWRCB will permit long-term transfers, after giving Dept. of Fish & Game an opportunity to review & comment, if the transfer won’t hurt other users or unreas affect fish, wildlife, & instream bene. uses.

B. Dormant Commerce Clause

1. Applied differently in water context

a. Hudson County Water Co. v. McCarter (S. Ct. 1908): upholding the constitutionality of a NJ statute that prevented the export of NJ water over state lines.

b. Sporhase v. Nebraska ex rel. Douglas (S. Ct. 1982)(761) upholding the constitutionality of parts of a NB statute restricting the withdrawal of g’water from any well intended for use in another state. 

i. The Dormant Com Cl serves to limit the states ability to preserve water within its bndies from export to other states.

ii. “a demonstrably arid state conceivably might be able to marshal evidence to establish a close means-end relationship between even a total ban on exportation of water and a purpose to conserve and preserve water.” p. 765. 

iii. NB- the op says the state has plenary rights to surface waters, ct may be looking fwd at a future cong’l reg of g’water- Oglalla aquifer underlies several states

2. But see Philadelphia v. NJ (S. Ct. 1978): holding that NJ cannot put restrictions on out-of-state garbage that are not also put on in-state garbage.
3. Why is water treated differently in Dormant Commerce Clause analysis? – the special nature of water seems to be the only reason…
a. State owned – water rts. are not absolute property rts., only usufructuary rts.
b. Health & safety – “For Commerce Clause purposes, we have long recognized a difference btw. economic protectionism, on the one hand, and health and safety regulation, on the other.” p. 764. 

c. Multiple uses of water – if water is exported outside the state, then it can’t be reused in another form by other in-state users.

4. Pros of water marketing:

a. Allow water reallocation – gives water allocation an opportunity to adjust to changing water demands
b. Promote conservation – by allowing people to market & profit off of water, they are incentivized to conserve so they can benefit from sale.
c. Decrease need for new diversions – instead of relying on new diversions for additional water sources, a water user that needs more water can go to the market.
d. Reduce water contamination by decreasing contaminated return flows – users may find it more profitable to purify & sell their waste water than to return it to the stream. 
e. Opportunity to purchase instream flows – mkts. allow govt. & environl orgs. to purchase water for instream flows.  
5. Cons of water marketing

a. Lead to monopoly – Elwood Mead, early critic of water marketing, thought it would eventually lead to monopoly of the free public resource. 
6. Water marketing today: all states allow water marketing, in some form or another.  Most transfers are from ag. to big muni. & corp. buyers.  
7. Barriers to more water marketing:

a. Institutions – agencies that represent water users & distribute water to them jealously guard their water resources, so even if users wants to sell water, the agency may not let them.
b. Technology – transfer infrastructure doesn’t exist, and may be prohibitively expensive to build.  
c. State specific barriers – 

i. AZ – water rights cannot be transferred without land rights, although a land purchaser can then apply to use the water at a different location.

ii. NV – technically permit water transfers only where the seller cannot make beneficial or economic use of the water 

8. How water marketing works – see example on p. 228-33.
9. Challenges to water transfers – frequently, water rts. holders that are attempting to transfer their rts. are legally challenged on waste, and abandonment, forfeiture grounds. See Santa Fe Trail Ranches Property Owners Assoc. v. Simpson (CO S. Ct. 1999)(237): two questions for CO ‘change of use’ proceeding:
a. What historic beneficial use has occurred pursuant to the appropriation that is proposed for change? – the ct. found a 1903 decree  about a diff use to be insufficient to prove beneficial use of water for an 1861 water rt.  Ct says Rt.s may be abandoned, can’t transfer.
C. Sale of Appropriative Rights

1. Basic Principles – 

a. Right to sell amount of consumptive use – water rt. holder is entitled to sell only the amount of the consumptive use, not the total appropriation.
b. No injury to other appropriators – most states allow transfer of appropriative rights unless the rights of other appropriators will be harmed by the transfer.
i. CA Water Code § 109 (b): DWR & SWRCB are directed by Legislature to encourage voluntary transfers of water and water rights, including providing tech. asst. to persons to identify and implement water conservation measures that will make additional water available for transfer. [Sax says that this provision was passed in order to facilitate a water transfer from IID to San Diego] 

2. Permit requirements – 

a. CA Water Code § 1701 – owner of water rts. must get a “change of use” permit before sale can be consummated.  Permittee can change point of diversion, purpose of use, and place of use, as long as no harm is done to other appropriators. 

b. Nebraska- Catherland (244)- court says you can’t market an application for a water permit. Speculation not allowed, can’t get around prior appropriation or extort from legit users.
3. Changing Place of Discharge – no permit is required to change place of discharge, and there is no requirement that changing place of discharge cause no injury to other appropriators!  
a. Example – Problem on p. 176 – can City change discharge from one stream to another?  Can City deprive fish of water? 

i. Fish have no water rts. – City can diminish flows, even with harmful effects to fish

ii. Can City protect recreation water from jr. appropriators? 

· CA Water Code §§ 1210, 1212 – City can introduce waste water into creek, and no new appropriations can be made if the water is for recreation, wildlife, etc. 

D. Protecting 3rd party Interests when there is a transfer

1. Area of origin question – if water rights are being transferred out of the area, this issue arises
2. Legal Users & Redress- 

a. As recently as 2 yrs ago the SWRCB said that they only recognize “legal water users”-those holding permits.

b. This is big b/c the only permit holder on the State Water Project is DWR; and on the Central Valley project the only legal user is Bureau of Rec.

c. There is no statutory right for others to seek redress except under §1253, does it extend to 3d pty effects?

d. It has been suggested that the right way around this is to mount a constitutional challenge based on Art X §2 –reasonable & beneficial use is a constitutional duty- if challenged on a constitutional basis the court will review de novo, not just substantial evidence.
3. Changing the character of use – sometimes the water use is changed, from ag. to something else (ex. Milagro Beanfield War, In the Matter of Howard Sleeper (D. Ct. NM 1985) p. 252).  How to assess the “public interest” when it is rural communities & values being pitted against urban communities & values? 
V. Alternatives to Conventional Water Rights

A. Anticipatory Water Rights

1. Beneficial use can result in bad outcomes – Waste – caused by premature or economically unjustifiable water diversion in anticipation of future water needs
2. NEW proposal - Anticipatory Water Rights

a. Hold an auction to sell anticipatory rights – 

i. Benefits – Money to state coffers, avoids windfalls to private holders, equates supply with demand, avoids “merit” or “public interest” judgments by objectifying the process

b. Dealing with anticipatory rights – 

i. Monopolies – can be prevented by regulating that no single user can have > X% of the water

B. State Leasing Programs 

1. MT program - Montana’s innovative water law on leasing – all major consumptive uses (> 4K af/yr and 5.5 cf/sec.) and most trans-basin diversions can only be acquired by leasing from the state.
a. Gives term rights, not permanent rights – allows the public interest to be reevaluated over time.
b. Prohibits extra-state water transfer

c. Protect ag. water from energy co. use

2. Problem w/ leasing – Uncertainty – a real killer for waterusing industries(ag., corps., etc.)

Evolution of Western Water Law

VI. Federal Laws Affecting Water Rights

1. Treaty of Guadalupe Hidalgo (1848) – Mexico gives lots of land to US, including CA.  
2. Mining Acts (1866, & 1870 & ’72 amendments) – subordinate riparian rights to appropriative rights, in order to protect the customary appropriative rights of miners & other users. 1870 amendment said that all patentees of land after 1870 would be subject to any vested and accrued water rts.  
3. Desert Lands Act (applying to 11 western states) – severing land & water rts. in federal patents of land.  So that federal govt. gives land, but not water rts.

a. Did fed. govt.grant water rts when it gave patent? NO, the US never granted water to people.
b. Platte River case (S. Ct. 1945) – holding that the fed. govt. severed water rts. from land when it patented land, but it didn’t reserve the riparian rts. for itself.
c. Affect of Desert Lands Act:

i. In states like CO – if the state has distributed water rts. to holders, then fed. govt. has no right to appropriate any more.  If stream’s flow is not wholly appropriated, then fed. govt. can appropriate some.  Also, fed. govt. can commit a Taking under 5th A. 

ii. In riparian states – fed. govt. is in the same position on fed. lands as any other riparian.  

4. Equal Footing Doctrine – at moment when state became a state (excluding TX & original 13 colonies), the state gets the right to administrate the waters running within its borders from the federal govt.  Determination of water rts. conveyed by federal patent of land is determined by state law.   

VII. Pure Appropriation States: Colorado Doctrine

A. History of CO appropriation system

1. 1861 & 1862 territorial statutes – CO becomes the 1st western territory (or state) to adopt a general statutory scheme for water allocation.  The system draws heavily from riparian doctrine, although non-riparians can use water too.  
2. 1876 statehood & Const. – clearly recognized that prior appropriation system is most advantageous for CO, but what to do about prior riparian doctrine use?
3. Federal riparian rights issue – for those who got fed. land patents before 1876, did water rts. come with those patents?  If so, what kind, riparian or appropriative?  
B. CO becomes a Pure Appropriation state – 

1. Broder v. Natoma W. & M. Co. (S. Ct. 1886): pre-patent appropriations are protected; as a patentee of federal land, the water rts. the federal patent gives you depends on state law.  

2. Coffin v. Left Hand Ditch Co.(CO S. Ct. 1882): destroying by judicial fiat any riparian water rts. that had existed in CO up to Coffin.
a. Facts in Coffin:   

i. Patent to Coffin prior to 1866 (when fed. Mining Act was passed)

ii. 1861 & ’62 – adoption of territorial statutes that allow for appropriations

iii. 1864 – territorial legislature approved priority system in appropriation

iv. 1876 – CO becomes a state & adopts new Constitution – at the time of the change the 14th amendment had not been passed so the 5th Amendment Takings rule didn’t apply to the states.

b. Other pure appropriation states – - WY, ID, CO, AZ, NM.; ND, SD, OK, NE, OR.   

VIII. Mixed Appropriation-Riparian System: California

A. Riparianism

1. Usufructuary right – it is a usufructuary right, not an absolute property right.
2. Entitlement- originally was a right to uninterrupted flow except for upstream domestic uses. During the industrial revolution the doctrine changed so that the downstream riparian could not insist on undiminished flow and could not harm fellow riparian by his use. Introduction of reasonable use doctrine; extension of nusiance law to deal with offenders

3. Beneficial & Reasonable use – water rts. holder must make a beneficial and reasonable use of the water.  Users is allowed to use reasonable amt. of water for the use, regardless of the size of the land. 
a. Herminghouse – The appropriator wanted to impound water at Friant dam (for power) above the P’s farm, the P had been using the spring flood flow to fertilize her land. The ct held she had no duty of reasonableness to an appropriator (she had as to other riparians)
b. In response to this case the CA Const. changed to include the reasonable use provision; imposing a duty of reasonableness on both appropriators and riparians. Thus Art X §2 was originally enacted as a pro development act.
c. Reasonable use  may be related to both quantity & quality. Snow (1856)  
d. Joslin- stands for the proposition that there is no property right in the wasteful and unreasonable use of water. Joslin sued for takings compensation when Marin water built a dam and cut off the seasonal flow he used for gravel mining in Nicasio Creek.. The court said his use was no longer reasonable so  it was gone without the need for compensation.
4. Land must be riparian to source of water – land must adjoin the source of water

a. Use of the power of condemnation to gain riparian rights

i. In the Owens Valley LA condemned all the riparian parcels along the Owens River b/c riparians could otherwise enjoin the taking- riparian doctrine- can’t take water out of streams unless it is surplus above the reasonable needs ot the riparians.

5. Can go unused w/o being lost – rt. to use water exists regardless of whether use is actual.  
B. Priority in the mixed system: a Gordian Knot – 

a. Riparian  v. riparians – no priority.  All riparians must share water reasonably, considering other riparians.  Martin v. Bigelow (1827). No one has a quantified share- determinations of what is a reasonable share  will change as the # of users change Pyle v Gilbert

b. Riparian v. later appropriators – riparians have priority over all later appropriators.
c. Riparian v. earlier appropriators – earlier appropriator trumps riparian
d. BUT…post appropriation riparian still has the same priority wrt other riparians, who may be pre-appropriation riparians.
C. Other riparian v. appropriative comparisons

1. Riparian rights depend on ownership, appropriative rights don’t
2. Riparian rights are not strictly quantified, Approriative rights are strictly quantified by priority in time and physical diversion to put water to beneficial use  

D. Status of Riparian Rts. 

1. Unused rts. can be subordinated to appropriative rights – unused riparian rights can be subordinated to appropriative rts.  

2. 1913 CA attempted to kill riparian rts. – legislature tried to kill riparian rts. when it adopted the Water Code in 1913, but the CA S. Ct. declared the action unconstitutional.  
E. Interbasin Water Transfers & Riparian Rts

1. Cases superceding C/l doctrine of riparianism:

2. Hudson River (59)- NY passed a stat requiring a permit for interbasin transfers.Admin agency okays trfr; P brings suit under state NEPA. Ct: Riparian C/l doesn’t apply b/c the state has regulated the riparian rt.
3. Virginia Beach (65) City of VB wants to transfer water from the Roanake R in NC to meet its need in VA. P’s sue to prevent on 4 COA’s- §10 of Rivers&Harbors Act-Navigation; §404 of CWA-permit for dregdging & filling; Corps Regulations-Water supply; NEPA ( Prof thinks the NEPA COA was the most important
a. Declaratory judgement case- VB trfr okay, but still have to deal with the riparians. They didn’t want to buy them out so they filed a declaratory judgement to declare that the waters were surplus and used FRCP 23 to bind all the riparians.

i. Could this class of D’s be certified( Does a common q of law exist?

· Maybe not the reasonableness will vary as to each

ii. The district court probably should have abstained and sent case to State court b/c it was a novel q of significance.

iii. The State of NC should have been a named D b/c the ct is deciding their rts (74 para 33)

b. In Calif the City would not have had to do a Dec Judgement b/c a remedy exists- can get the riparian rights adjudicated.

F. Common Law Riparianism no longer works

1. Prof- even in the humid east the doctrine is inadequate to handle water issues- the “answer” is  the Model Code (80-92) Similar to Ca system.

2. Important-(88) stds for interbasin transfer §6R-3-06(3) requires contributions to a fund for people in the area of origin- 3d party effects

a. Ie rafting co owner; school if everyone moves out-when champion shuts down b/c no water

b. Radical change, third parties normally not compensated.
G. Show Down between Riparian & Appropriative Rts.

1. Irwin v. Phillips (1855)-although Calif had adopted English C/l in this case the Cal supreme court recognized appropriative rights to settle a dispute between 2 appropriating miners. In 1857, the court sided with a riparian over an appropriator.(285).

a. Justice Jackson in Gerlach- “it was the neccesity of the miners that made the water law”. this opinion is a great summary of Calif water law.

2. Lux v. Haggin (CA S. Ct. 1886): holding Irwin v. Phillips did not apply to non-trespassers and [wrongly, according to Beaver Portland Cement Co.] that because US had riparian rts., all patentees received riparian rts with land must be respected b/c Ca had adopted c/l of England.  
a. Also riparian rts favors instream uses particularly navigation which was vital at the time.

b. In the end a compromise- Lux financed Haggin’s improvemts- so he could store the spring flow.   

3. In 1928,the California constitution was amended (art X, §2) to reconcile the 2 doctrines. 

a. See 160 fn b. Can be read to reserve to the courts the ability to decide what is reasonable.

H. California Doctrine States

1. States who followed CA’s lead in Lux: KS, NE, ND, OK, OR, SD, & WA;TX – persons who acquired public lands on a waterway acquired riparian rts. superior even to previous appropriations, if  irst acquired before an 1895 statue cutting off riparian rts. from future grants of public land). 

I. California Oregon Power Co. v. Beaver Portland Cement Co. (S. Ct. 1935)

1. Holding: S. Ct. interpreted several fed. statutes (Mining Acts, Desert Lands Act) as effectively severing the water from the vast federal public domain land holdings, making the water available for appropriation under state law.
2. Thus there was no common law federal riparian right conferred on a federal patentee as a matter of law.  State law controls whether riparian rts. are recognized or not.  The state controls the water in its sovereign capacity- passed at statehood. (Oregon did not abolish riparian rts til 1909)

a. Fed gov’t reserves navigational servitude and federal law still applies to federal property.

3. What about states that entered the union and lands patented before the Mining Acts? 
IX. Constitutional Issues

A. Preemption

1. Where there is a clear cong’l directive federal law preempts (supremacy cl).

a. United States v. Rio Grande (786) federal navigational servitude & property cl control over state law.(Property clause is the fount of reserved rts- congress reserves enough water to carry out its purposes.-Winters doctrine.

b. What about where federal reclamation prohibits ownership of more than 160 ac?

B. Takings

1. Recognized points in water law – 

a. Constitutionally protected – water rts. are constitutionally protected property rts.
b. They are different, however – water rts. are different, however, because they are usufructuary and must be used or they can be lost.
c. Doctrines affect water rts.- the ‘public trust’ doctrine.

d. Gerlach- state law will detemine compensation

2. Is changing the status of unused riparian rts. a taking– 

a. Riparian rts. – 

i. OK – the 1963 Act abolishing unexercised riparian rts. is unconstitutional Franco-American Charolaise Ltd. V. Oklahoma Water Resources Board (317), Ownership of the riparian right includes the right to use it at any time. Might try a case by case reasonableness attack

ii. BUT constitutionality of abolishing riparian rts upheld in federal cases (316 a)

iii. CA – allows subordination of unused riparian rts. to appropriative rts. (see In re Waters of Long Valley Creek Stream System (CA S. Ct. 1979)(325), the stream was over appropriated; the State Bd is quantifying all parties rights to bring rights into line with actual amount of water.  holding that Ct may subordinate unused riparian rts-to get priority based on date of exercise. OK  to do w/o compensation b/c Art X, §2 allows for redefining rights/ imposing duty of reasonable use (made herminghouse’s rights unreasonable); uncertainty in the water system creates waste, which is against CA Const.

· Distinguishing Gerlach, Joslin

· Relief sought in Gerlach was damages (Herminghouse was inj)

· Joslin’s use was not a traditional domestic use riparian right

b. Joslin compared to Gerlach -see MATT’S 10/3 notes re Tulare too

i. California SC; US SC

ii. The riparian uses taken in both are beneficial and may or may not be reasonable.

iii. The Courts characterize the uses differently:

· Joslins use is characterized as having no social utility

a. Ct says as matter of law- unreas. under constitution. (141 top supp)9/26

b. Decided while the SWP Oroville Dam was being built- perhaps political state didn’t want to be open to a ton of claims

c. Also Joslin’s use was not a traditional domestic use riparian right

· The court found Gerlach’s use reasonable as a matter of fact.

a. But didn’t Art X §2’s response to Herminghouse show that the Leg thought that use of the seasonal flow was an unreas. Use.

b. Yet Jackson found compensation due for unreasonable use, says otherwise might have to conclude that Art X§2 was unconstitutional –Shouldn’t this case have been decided by the Calif SC?Prof says Q shld have been cert.

c. The state filed an amici asking for compensation for Gerlach from the federal gov’t –wanted to make sure all parties who suffered due to CVP were paid

· In  Gold Run (899 n2) 1884 should the state have had to compensate the miners when the competing interest of navigation was more important? Ct says no, nav is para mount. Also see Peabody should we be bound by expectations that are now defunct?

iv. Did Art X§2 deprive riparians of a property right?

· Is water part of the riparian’s property ownership rights? Or part of the state’s sovereign rights- a public trust?

· Shouldn’t this be decided on a state law basis? Beware of Fed Cts making State law

· Is there a federal limit on the power of the state legislature or courts to change a property right?

· constitutionality of abolishing riparian rts upheld in federal cases (316 a)

· Compare Gerlach & Joslin to Robinson fn 39 340- niether the court nor the leg. Has the right to say that b/c water can be used more beneficially by others that it may be freely taken by them. (Lux 1907)…use. . . eminent domain. (before Art X, §2- was it the court’s place to say what the leg could do?)

3. Judicial takings – when cts. announce a new rule of property, is it a taking?
a. it can’t be a taking, otherwise it would  violate the common law tradition.

b. But see Stewart concur in Hughes v.WA- sudden change in state law can be a taking(341 n2)

c. NB in Lucas we look to a sudden and unexpected change, investment backed expectations, and the court fd there was a total taking unless “background principles of state law permit”9/26

d. McBryde v. Robinson (339)(mostly incl dissent- actual op is 337 on).- holding that because previous interpretations of theGreat Mahele had been wrong, the water was subject to a public trust and could not be adversely possess and neither could it divert either the appurtenant rights or the surplus rights (b/c these rts were subj to the rule of natural flow). See 9/26 p 3

i. Previously surplus rts could be diverted and prescriptive rts were good agst all other rts.

ii. Robinson files a takings claim but it was not ripe b/c the Hawaiian cts can do equity. McByde is good law.

e. Tulare Lake Case (9/26 supp) Lousy decision

i. Held (1) Omnia rule that frustration of a contract expectancy does not constitute a taking was not applicable to claim that right to use water was taken when the government imposed water use restrictions under the EPA, and (2) restrictions effected a physical, rather than regulatory, taking of property in the case of water users who had contract rights entitling them to the use of a specified quantity of water.

ii. Narrowly reads the contract language provides a significant limit on the right

iii. Due to knowledge of ESA, Perph Canal flop, Wild & Scenic Rivers the investment back expectation here is Zero per Rossman SEE PCL Fn7 p42 of supp.

iv. So the judge decides that it is a physical, rather than a regulatory taking.

f. POLITICS – in Tulare CA Ag’s wrote an amici brief but Davis had the brief pulled b/c the prior admin had given affadavits to Kern.

4. Is Storing your imported water under someone else’s land a taking?

a. Central Nebraska Public Power (432) the court says that if someone imports water into a basin, that water is not considered to be co- mingled with the natural water (ala Jensen) and the importers storage rights are recognized even tho they don’t own the overlying land.

b. Here, the P’s say there has been a taking of their land but the court finds NO INJURY- (no standing, not ripe)

i. What if there had been an injury? Possibilities- lower water quality; ground swell/ subsidence; or that o’lying owners also wished to bank imported water there.

ii. Much tougher case.

Groundwater

X. Hydrology & Informational Limits

A. Basic Principles of Hydrogeology

1. Characteristics of g’water – 

a. Commonly occurring – 95% of unfrozen fresh water on Earth is g’water.
b. Relatively recent increase in exploitation – 

i. 1937 – invention of centrifugal pump, which allowed great increase in pumping

ii. Federal campaign to bring electricity to rural areas allowed > pumping

iii. Result in g’water pumping – 1950 – 38 maf; 1980 – 93 maf; 1995 – 85 maf

2. G’water vocabulary – 

a. Zone of saturation – the zone in which all interconnected openings underground are full of water
b. Water table – the line marking the top of the zone of saturation
c. Groundwater – the  water in the zone of saturation.

d. Aquifers – geological formations in which groundwater is stored, and which will yield that water in a usable quantity to a well or spring.
i. Unconfined aquifer – no layer of impermeable material is above the aquifer, so the upper surface of the saturated zone is free to rise and decline

ii. Confined aquifer – aquifer with a layer of impermeable material above it.  May not recharge easily or readily.  There is no “water table” in a confined reservoir – instead there is a “potentiometric surface,” which is the measure of the energy of the water and indicates the height to which water will rise in a well drilled into the aquifer.  The potentiometric surface always lies above the top of a confined aquifer.  Artesian wells – drilled into a confined aquifer and tightly cased (lined w/ impermeable material, like concrete or metal pipe)

e. Interaction of g’water & surface water:

i. Gaining stream – a stream that is gaining water from groundwater through its streambed

ii. Losing stream – losing water from the stream to groundwater, through its streambed 

· NB – Rec thinks almost all IID g’water is Colo R seepage.

iii. Some streams gain in reaches and lose in reaches. 

iv. Disconnected streams – separated from groundwater by an unsaturated zone

3. Well interference – when a cone of depression expands, it may intercept nearby wells and adversely affect their capacity to withdraw water
a. Effect of water withdrawal – water beings to move from the aquifer into the well, forming a cone of depression (see pg. 352)
b. Cone of depression – important differences exist betweens cones of depression in confined & unconfined reservoirs.

i. Unconfined – cone of depression tends to expand slowly

ii. Confined – cone of depression tends to expand rapidly, b/c confined reservoirs have a very small “storage coefficient” (volume of water an aquifer may store per unit of surface area per unit of change in head.

c. Extent and shape of a cone of depression – depends on several factors: Rate and duration of pumping; Amount and location of recharge; Hydraulic properties of the aquifer (Transmissivity, and Storativity) 
d. Legal descriptions of well interference – 

i. Overdraft – a court may say that an aquifer is in an “overdraft” condition, meaning its water level is declining.

ii. Mining – suggests removal of water that may not be replenished for an unreasonable amount of time (what a reasonable amount of time is, is open to interpretation)

iii. Safe yield – amount of water that can be withdrawn from an aquifer in perpetuity, where the rate of extraction just equals the amount of recharge.  The US Geological Survey no longer uses the term “safe yield.”

iv. Optimal yield – yield that balances the benefits of groundwater pumping vs. the costs of adverse effects of the removal.  May allow some g’water mining. 

4. Effects of g’water pumping

a. Ground subsidence

b. Saline intrusion (in coastal zones)  

B. Informational Limits

1. Require registration of wells over a certain size with govt. & permit process before new wells – some states require that now…CA-1955, NE-1957, MO-1983, WI-1986, OH-1988, VA-1992.  

XI. Five Doctrines of Groundwater Law

A. What is “Legal” G’Water?

1. Certain kinds are subject to same law as surface water:

a. Underground stream groundwater – where water runs underground in streams
b. Subflow to a surface stream – that water that gains or loses out of a surface stream, so close to the stream itself that it is difficult to tell whether it is surface water or percolating ground water. [NOTE: this concept was recognized by the CA S. Ct. in Hudson v. Dailey, 156 Cal. 617 (1909).  If one is looking to narrow or obliterate the difference btw. surface & groundwater law, subflow definition is one way to do it]
c. Tributary groundwater – where groundwater is a tributary to a surface stream. States using this definition usually have a presumption that groundwater is tributary to a stream.  Ex. CO has the most developed law in this area.  CO ruled that groundwater taking > 100 yrs. to reach the surface is NOT tributary groundwater. 

2. Certain kinds are ubject to separately developed groundwater law:

a. Percolating groundwater – water that oozes through small interstices.  Most states recognize a presumption that water is NOT in an underground stream.
b. Certain types of groundwater may be exempt from standard law – ex. mining groundwater for minerals, or open-pit mining (where huge amts. of groundwater are pumped away to keep the mines in operation).   
B. Absolute Ownership (English rule)

1. Elements:

a. No legal protection for any user – whomever can capture the water owns it.
b. Exception – no malicious pumping – one cannot pump g’water just to deprive a neighbor of g’water.  

2. TX only – TX is the only state w/ this system, and it is subject to change. See Sipriano v. Great Spring Waters of America (TX S. Ct. 1999)(affirming absolute ownership rule for g’water in TX).

C. Reasonable Use (American rule)

1. Elements:

a. Reasonable use – water must be put to reasonable use…
b. Overlying tract – on the overlying tract
2. Conflict btw. overlying users? – if both uses are reasonable and are being applied to the overlying tract, the user with the biggest pump wins 
3. What is ‘overlying use’? see Martin v. City of Linden (S. Ct. AL 1995), where city’s application of g’water was held to violate reasonable use rule b/c use of g’water as municipal supply was not an overlying use, and such a use was going to hurt a user who was applying g’water to an overlying use.    

D. Correlative Rights (CA system)

1. Elements:

a. Reasonable & beneficial use – (subject to CA Const.) and equitable towards one another (a sharing regime)
b. Equitable sharing among g’water users – 
c. Off-tract use is subordinate to overlying tract use – off-tract uses are only legally protected in the event of that ‘surplus’ water is available (recharge > withdrawals).  
2. CA correlative rights doctrine – 

a. Katz v. Walkinshaw (CA S. Ct. 1903)(overturned absolute ownership in CA b/c ct. thought that absolute ownership system would leave g’water users in constant threat of losing their water)
b. Statement of the CA doctrine – see Tehachapi-Cummings County Water Dist. v. Armstrong (Cal.App. 1975):
i. Each user is limited to a proportionate fair share of the total amt. available based upon reasonable need.

ii. Reasonable need is NOT based on past need, but on currently reasonable and beneficial need for water.

c. CA Water Code §§ 2000-2001: any g’water user can initiate an adjudication in ct.  The ct. can then can refer the adjudication to the SWRCB to act as a special master.  
i. § 2100 – the SWRCB can restrict g’water pumping

d. § 2500 – statutory adjudications exclude g’water [Legislature didn’t give SWRCB the power to adjudicate g’water basins on its own authority] 

e. No Ca Statewide Groundwater Regulation Exists- Modern trend recognizes local authority to a larger extend. (Baldwin v.Tehama)

i. (Baldwin v.Tehama)1994-Calif has no statewide groundwater law requiring counties to regulate; in this case the court of appeal on affirmed the counties right to regulate, did not reach transfer prohibition.

E. Reasonable Use, RS 2nd Torts

1. Elements: 

a. Reasonable use – see p. 380-1
i. Comment e – a factor in determining reasonableness of use IS NOT place of use, but whether withdrawal of water is unprecedented for purposes not common to the locality.

ii. Application of reasonable use, RS 2nd Torts probably wouldn’t have changed the outcome in Martin v. Linden. 

b. Equitable sharing among g’water users – users not allowed to unreasonably lower water table & injure other users.   
c. No distinction btw. use on overlying or off-tract land -  

F. Prior Appropriation (CO system)

1. Elements:

a. First in time, first in right ;Specified point of diversion;Withdrawal is quantified in amount – 

b. Rts. can be lost due to non-use;Rts. can be transferred as long as they cause no harm to other users;Users must sink wells to a ‘reasonable depth’ –

c. May be integrated w/ surface water system – ex. CO has an integrated g’water & surface water system
2. Tributary groundwater – CO cts. say that where groundwater is a tributary to a surface stream, groundwater taking > 100 yrs. to reach the surface is NOT tributary groundwater.  

XII. Modern Groundwater Management

A. Legislation

1. Trend – the trend in g’water mgt. is toward legislative intervention in what has traditionally been a common law area.
2. Harloff v. City of Sarasota (Ct. Apl. FL 1991): 
a. Bad example of a modern g’water system – FL tried to implement a modern g’water system, but it didn’t manage the g’water basins.  Although it required g’water permits, it didn’t provide for a comparing process so that a ct. could order a user that was protesting an increased use by another applicant to deepen its well. 
3. What standing do re-applicants for permits have? – usually re-applicants for permits start at zero; but usually there is a presumption that they are going to receive another permit. 

B. Legislation & Property Rights

1. When does legislation create a taking of water rts.?

a. Bamford v. Upper Republican Natural Resources Dist. (Neb S. Ct. 1994): after State Dir. of Water Resources placed restrictions on max. g’water withdrawal in an area, πs exceeded the max.  The Dir. ordered πs to cease pumping & πs sued claiming a taking.  π's claim fails:
i. G’water is owned by the public;G’water mgt. is w/n the State’s police power

ii. π's right to g’water is usufructuary only; not an absolute property rt. 

iii. Neb. uses correlative rts. system. 

b. Sax on when g’water legislation may be a taking – 

i. Cutting back existing water rts. to leave water in stream for env. purposes

ii. Shifting from one type of g’water use to another – may be a judicial taking

iii. Implementing a § to increase the efficiency of the use of an acquifer.

C. Groundwater-Surface water interconnections

1. Different g’water & surface water mgt. systems – often the system to mgt. g’water & surface water are different, which leads to problems b/c they are hydrogeologically connected.  Often g’water is tributary to surface water (gaining stream), or surface water adds to g’water (losing stream).    
a. Tributary g’water – when g’water adds to a stream.  In CO, g’water is not tributary if it will take >100 yrs. for the g’water to reach the stream.
b. CO & NM are only states that mgt. g’water & surface water jointly. 
2. City of Albuquerque v. Reynolds (NM S. Ct. 1962): upholding the decision of the NM state engineer Steve Reynolds on how the g’water aquifer would be drawn down and how that would effect Rio Grande flows (b/c aquifer & Rio Grande R. are connected).  The state engineer allowed Albuquerque’s appropriation of aquifer water, as long as Albuquerque retired Rio Grande R. rts. to account for its draw down of the river.   

3. Possible solutions to the tributary g’water problem – 

a. Market – have g’water users buy future surface water rts. on the river, so that the future shortfall caused by g’water user pumping tributary g’water today will be covered by the future rts. 
i. Problems – Very expensive to determine what the g’water hydrology is w/ sufficient accuracy to make this type of system work;  not a very active water mkt. 

b. Evaluate impact on aquifer – prevent g’water pumping if the pumper is damaging the acquifer. 


D. Well Interference

1.  Prather v. Eisenmann (Neb. 1978): how to compensate g’water users when another user causes well interference?
a. Neb. statutory rule:

i. Statute institutes hierarchy of g’water uses: domestic use > ag. use > ind./comm.. use

ii. Sufficient supply – American use rule (beneficial use)

iii. Insufficient supply – Correlative use rule – if there is insufficient supply, each user has a rt. to a share of water. 

b. Holding: domestic water user must be compensated for the cost of deepening her well (but not for the higher operating costs of drawing water from deeper well).   

E. Groundwater Mining

1. Mathers v. Texaco Inc. (N.M. 1966): upholding the state engineer  decsion that allowed g’water mining to point that would leave 1/3 of water in aquifer storage at end of 40 yrs. of use.  The ct. upheld the state engineer’s decision based on the fact that they thought it was a reasonable method of administration that gave the public the ‘maximum beneficial use of the waters’ in the basin.  

F. CA Surface water & g’water system – 

1. Types of water & how administrated: 

a. Surface water – riparian rts., appropriative rts. (by permit system run by SWRCB)
b. G’water – 

i. Overlying uses – correlative rts.

ii. Non-overlying uses – can just use surplus water, and system is appropriative

iii. Prescriptive g’water rts. – can arise when g’water user makes an appropriative use of water that is ‘actual, open and notorious, hostile and adverse to the original owner, continuous and uninterrupted for the statutory period of five years, and under claim of right.’ California Water Service Co. v. Edward Sidebotham & Son (Cal. App. 1964).

· Prescriptive rts. can be interrupted if the owners engage in self-help and retain their rts. by continuing to pump nonsurplus waters. 

c. No Ca Statewide Groundwater Regulation Exists- Modern trend recognizes local authority to a larger extend. (Baldwin v.Tehama)

i. (Baldwin v.Tehama)1994-Calif has no statewide groundwater law requiring counties to regulate; in this case the court of appeal on affirmed the counties right to regulate, did not reach transfer prohibition.

d. 3rd category of water in CA – ‘subterranean streams’ & Water Code § 1200 – “subterranean streams, flowing through known and definite channels.” In CA, this has been interpreted to apply to stream subflow.  The CA Legis. implemented this def. b/c they didn’t want g’water pumpers putting their wells right next to a stream.
i. It seems clear that CA Legis. didn't intend to give SWRCB control over g’water; but it also may be possible to expand the definition of “subterranean streams” broadly enough to allow SWRCB to mgt. g’water, (, SWRCB could create an integrated water system.  

ii. Farmers & other g’water pumpers don’t want an integrated system, b/c they rely on g’water pumping when surface flows are insufficient.

2. When can SWRCB manage?

a. Surface water – through permit system 

b. Subterranean streams ​– the classic case is water running close to the banks of the stream, in the same direction as the stream, just slower b/c it’s running through ground (ex. in a narrow valley, with a stream running down the middle.  The g’water that runs down from walls of valley hits the stream and will start to move with it downstream.  The area where the water turns and starts to flow with the stream is a classic definition of “subterranean streams.”  
c. Where surface water contributes to g’water – SWRCB can control surface water permits for those flows that affect the recharge of g’water basins, so in one way it can control g’water pumping b/c it can affect what there is available to pump.  
3. What happens with conflict btw. g’water & surface water users? – cts. can adjudicate
a. La Canada (CA S. Ct. 1904): ct. protected prior appropriation from surface stream from later g’water appropriators.
b. City of Lodi – ct. protected prior g’water user v. appropriator of surface water.
c. City of Barstow v. Mojave Water Agency (CA S. Ct. 2000): (state did not appear)
i. Trial ct. holding – Adjudicating rts. would lead to inequitable apportionment of water, and would cause lots of hardship, so no priority will be recognized.(Cites Kansas v. Colo 449 fn 61) See pg 265-6 of 10/10 handout. Instead, trial ct. imposed a physical solution that apportioned water among users.

ii. Court of Appeals holding –Trial ct. erred by not valuing the water rts. of Cardozo users, although if the other parties want to stipulate to a judgment, that is w/n their prerogative.  Trial ct. erred by not using same standard to judge free water allocation for Jess Ranch that was used for other users. 

d. City of Barstow v. Mojave Water Agency SC holding –  Re the trial ct.’s physical solution:

i. priority has long been a central principle in CA water law, so a physical solution MUST ‘preserve water right priorities to the extent they do not lead to unreasonable use.’

ii. In case of overdraft, riparian and overlying uses are paramount, and the rts. of the g’water appropriator (off-site user) must yield to the rights of the riparian or overlying owner.

iii. Why case law doesn’t support trial ct.’s use of equitable apportionment, w/o regard to water rts. (This summary has been expanded- shows some contradictions)

· City of Pasedena – Area went into overdraft in 1913( creates adversity( in 30yrs suits were brought, development happened. The CA S. Ct. held that all water users in the Pasedena water basin had achieved prescriptive rts. against one another because they let this happen; so it proscribed equal priority to all of the users, and pro rata reduction to a safe yield level- maintain status quo. (This holding started a race to the pump)

· Glendale-  (10/10 handout) P claimed LA’s water was abandoned; Court says LA’s intention doesn’t matter- LA can’t lose a pueblo right by prescription. 

City of San Fernando (10/10 handout) – (P tries to get around Glendale holding by claiming changed conditions- SFV is no longer irrigated ag- now a competing interest) Ct holding Glendale is binding, that CA Civ. Code § 1007 prevented Δ (City of San Fernando) from obtaining prescriptive water rts. against City of LA rts. b/c pueblo rts. Even though these pueblo rights are hokey- the court says there has been too much reliance to abandon them now.

a. Ct uses the Stevens v. Oakdale rationale to allow LA to recapture its water.

b. See p 265 handout fn 61 referring to Neb v. Wyo

· Nebraska v. Wyoming (S. Ct. 1945, fn. 12) – stating that for just & equitable apportionment of water btw. states, adherence to the priority system may not be possible. 

· Kansas v. Colorado- Ct here says don’t treat competing in state g’water users like competing states (17 of Lexis handout)

· Why CA Const. art. X, § 2 doesn’t justify the physical solution –

a. In a limited fashion, a ct. can use its equitable powers to implement a physical solution, but a physical solution is often a practical remedy that doesn’t affected vested water rts.

b. The CA Const. require s greatest # of beneficial users that water supply can support, but that is subj to the rts. of those  w/ lawful priority to the water.

·  Regarding appellant Cardozo & appellant Jess Ranch’s water rts.:

a. Cardozo – apl. ct. was right in saying that the trial ct. erred -G’water pumpers have no requirement to file an action to adjudicate a g’water basin when overdraft conditions begin to become apparent b/c g’water pumpers retain their rts. by pumping. 

b. Jess Ranch – reversing the app. ct.- trial ct. did not abuse its discretion by calcing Jess Ranch’s free production allowance based on the use for aquaculture (the 1st use) and not use for ag (recirculated use), esp since Jess Ranch was transitioning into a residential use & would need less water.      

e. POLICY:

i. Litigation-based administrative system for g’water & surface water conflicts benefits lg. users v. sm. users b/c sm. users don’t have the resources to litigate.   

ii. SEE Mojave in handout p 19 fn 13. Changes discussed in Wright are a possibility- Physical Solution( regulate with County groundwater ordinance.

iii. Upshot C/l can be redefined by stat esp one implementing Art X §2.

Public Rights in Water

Public Rights

Federal Title Test
State/Navigation
Federal Regulatory Nav.
Admiralty Jurisdiction

Utah v. US, Daniel Ball, Phillips Petrol
McElroy (AR); Douglaston Mann (NY), Emmerty (CO)
Kaiser Aetna, Appal. Elec., SWANCC – in CWA, Congress extended jurisdiction to navigable waters defined as waters of the U.S. SWANCC Ct. said that did not include isolated wetlands
Generally uses federal nav. for title test

Nav. servitude – Willow River, Rands
Property law rule of title – riparian title goes to bottom
Implementation of Congress’ Commerce Power


Physical public trust, Illinois Central




Right of Public Use – Kaiser Aetna




Ownership of Bottomlands




Private Rights

Riparian Rt. to Surface
Scope of Riparian Rt.
Limits on Public Use


Thompson v. Enz
Botton

Branch v. Oconto – if state acquires riparian by eminent domain, what is the value… does the state pay for diminished value of other riparian lands?

XIII. Navigability 

A. Navigability-for-Title Purposes

1. Test: was the waterbody “navigable in fact” when the state entered the Union?  The Daniel Ball (S. Ct. 1870).  
a. Navigable in fact – used, or susceptible to being used, in their ordinary condition, as highways for commerce, over which trade and travel are or maybe conducted in the customary modes of trade and travel on water.  See Utah v. US (S. Ct. 1971):(466) finding that the Great Salt Lake met the ‘navigable in fact’ definition b/c a few small boats were used in trade on the Lake when UT at date of statehood. Ca- 9-9-1850
2. Effect: if the waterbody is ‘navigable in fact,’ then ownership of the beds underlying the waterbody passed to the state upon statehood under the “Equal Footing” doctrine, whereby each state was admitted to the Union upon ‘equal footing.’ 

a. Idaho v. Coeur d’Alene Tribe of Idaho (S. Ct. 1997): holding that even the submerged lands beneath navigable waters on reservations passed to the State upon statehood.   

B. Tidal Waters 

1. Test: federal govt. also held in trust and then conveyed to states the beds of non-coastal, non-navigable tidal waters. Phillips Petroleum Co. v. Mississippi (S. Ct. 1988). 
2. But actual sovereign status is based on state law -a long line of Mississippi cases holding that ( no effect on investment backed expectations – penn central, hughes concurrence)

a. Compare Kaiser Aetna- (486) The Bishop estate  leased the pond in question in conjunction with a marina project and applied for a permit to dredge a channel to the bay. The Corps  told them they did not need a permit to do so. A dispute arose later as to whether the  Bishop estate was required to apply for a §10 of Rivers & Harbors permit for future construction in the pond and as to whether they could keep the public out..  
b. The court found the Congress could regulate the pond under the commerce clause independent of its “navigability”.(489) but that this power did not necessarily mean imposing a right of access would not amount to a taking. 
c. The court said that the existence of a federal navigation servitude often means there is no taking but here the gov’t’s attempt to create a public right of access to the improved pond goes so far beyond ordinary regulation or improvement for navigation as to amount to a taking. 
d. Prior to the improvement the pond was only 2’ deep and separated form the Bay by a barrier beach- it was not the sort of stream the court has previously recognized as incapable of public ownership. Hawaii was an independent nation before statehood and Hawaiian law had long considered certain types of tidal lagoons to be private property. Thus even though these ponds were tidal they were not sovereign lands and there was no inherent navigational servitude. 

e. The Corps could have conditioned a permit on this but they did not and the court will not frustrate the expectations of the developers.

3.  All land below mean high water mark belongs to the state.  
a. Affect of erosion – if the beach erodes, lowering the land level v. mean high water line, then the state’s area increases. 
4. Ownership of beds under…

a. Navigable  or Tidal waterways – riparians own everything above mean high water line, while state owns everything below.  

i. In Ca the state granted the area between the mean high water line and the mean low water line for non tidal waterbodies, to the upland owner, reserving a poublic trust easement

ii. Fogerty- the Lake level at Tahoe has been elevated 6’since 1902, this is such a long period that for all intents and purposes it is the high water mark.

b. Non-navigable waterways – usually passed from the federal govt. to riparian landowners.
5. Rules for accretion and erosion in Calif

a. If it is naturally gradually occuring the boundary will move with it

b. If it is a sudden, avulsive change, the boundary line will stay with the property it belongs with.

i. In a rare case this may make a riparian property non riparian

c. Artificial erosion – upland owner loses land

d. Artificial accretion- if the source in nearby, the upland owner does not own the accretion, if the source is greatly removed, he does (Lovelace)

XIV. Federal Navigational Servitude

A. Powers

1. Test: if a river is navigable-for-title, fed. govt. can require that wharf be removed w/o compensation; also, govt. may place a structure on the bottom, build a levee that cuts off access of riparian w/o having to compensate.  Fed. govt. can intrude on any private rts. in the river w/o compensation b/c the fed. nav. servitude is a fed. property rt.
2. Property right: fed. navigation servitude is a property right held by fed. govt. – no compensation is necessary when govt. exercises its property rt.
a. US v. Willow River Power (S. Ct. 1945): (483) fed. govt. doesn’t have to compensate power co. for raising the water level (they lose 3’ of head ) b/c there was no state created property rt.in the flow of the navigable river. Ct says not all economic interests are property rights and this right was but a convenience appurtenant to riparian ownership, permissible as long as it is compatible with navigation but not protected in the event that it becomes incompatible.
b. US v. Rands (S. Ct. 1967): S. Ct. upheld fed. govt. use of navigation servitude to condemn Rands’ land (which was valuable as a port) and only pay the dryland value of the land (w/o value of site as a port added in).  Then fed. govt. sold the land to State of OR, basically enriching OR at Rands’ expense.  Congress then overruled Rands by enacting a statute that says that any real property taken by US for use in navigation improvements must be paid for at full value for that purpose. 
3. Basis for fed. nav. servitude: Commerce Clause (see Gilman v. Philadelphia)
4. CA nav. servitude – see Colberg, Inc. v. State ex rel. Dept. of Pub. Works (CA S. Ct. 1967), holding that no compensation was due when construction of freeway over a navigable channel denied shipyard owners access to a deep water channel.
XV. Recreation

A. Commerce Clause Navigability v. Navigability-for-title

1. See Kaiser Aetna v. US (S. Ct. 1979) previous page
B. State Law Navigability

1. Federal navigability-for-title test: public may float on waters that meet the federal navigability-for-title test.  
2. Public floating over private land: a matter of state law.
a. Conventional rule – see Arkansas v. McIlroy (AR S. Ct. 1980): river is legally navigable if is is commercially valuable.  Recreational use meets the navigability test. 
i. Meander lines are prima facie ev. of navigability (b/c they show the lines used by surveyors to mark the border lines of the stream).  

ii. The river need not be navigable the whole year in order to be navigable under state law.   

C. Public, Private, Common Rights for Recreation

1. Riparian access to waters:

a. Riparians have rt. to wharf out – may not obstruct navigation, often subject to permiting

b. Riparians have rt. to use entire surface of lake in common (27)– 

c. No right to fill.

2. See Thompson v. Enz (S. Ct. MI 1967): holding that lots in a subdivision did not get riparian rts. just b/c they fronted on canals, which were attached to a lake.
3. Navigation over artificially created bodies of water-

a. Landowners adjacent to artificially created waters don’t have a right to navigate. Anderson (49)

b. Golden Feather(552) v. Fogerty- both have artifical aspects to the water body but the base title in Golden Feather is private, in Tahoe is public.

4. Providing Public Use Through Land Acquisition

a. People ex rel. Younger v. El Dorado County (Cal. App. 1979): state CANNOT legislate away a public rt. of access to protect riparian landowners. 
b. Botton v. State (WA S. Ct. 1966): holding that state had a rt. to allow public access to lake but it cannot permit such use to constitute an unreasonable interference w/ the rts. of riparian owners.  Ct. issued an injunction against public access until state presented a plan for controlled operation of public access that safeguarded riparian owners.     

XVI. Public Trust

A. Responsibilities of State

1. Definition: the public trust doctrine addresses the responsibilities of the state in regulating use of navigable waters and the lands beneath them.  Use the federal nav.-for-title test to see if land is navigable.  
2. Illinois Central RR Co. v. Illinois (S. Ct. 1892):Important-the state holds its sovereign lands in trust for the people and can’t alienate away the public right in those lands to a private party. Also holding that the state may not divest itself of authority to govern the whole of an area in which it has responsibility to exercise its police power (hence, the public trust).  The mere granting of property to private owners does not ipso facto prevent the exercise of police power, but state have a special power over trust lands, & (, a special responsibility. Pre Erie- Probably Illinois law but widely followed
3. Marks v. Whitney (CA S. Ct. 1971): Whitney has standing as a member of the public, court may take judicial notice of public trust burdens in quieting title to tidelands.  Buyer of tidelands receives bare title to the soil, subject to the public trust easement. Dicta expands trust scope. 

B. A New Trust Responsibility –Water Quality?

1. US v SWRCB- (558) Saltwater intrusion into the Delta (SWP)from overdrafts.Ct says the board’s duty is not to protect water rts but to protect beneficial consumptive uses- its mission is to protect the “quality of all waters of the state”. Bureau of Rec argues that  the bd can’t change its permit to take water for CVP once it is issued, but the bd reserved the rt to modify. Independent of this the bd is authorized to modify permit terms under its power to prevent waste or unreasonable use (Art X§2) (561). “state as trustee of the public trust  retains supervisory control over the state’s waters and may reconsider allocation decisions to make them consistent with current needs. (564)

a. Compare to Tulare Lake case – physical taking by such an action

C. Public Trust As A Limitation of Private Use

1. National Audubon Society v. Superior Ct. (1983)(Mono Lake case)(543) in 1940 when the Water Board granted LA’s permit to take water from Mono L., it believed it had to give priority to domestic uses under the 1913 Water Comm. Act. Ct. held that the public trust doctrine protects navigable waters from harm caused by diversion of nonnavigable tributaries.(546)  That the public trust and the appropriation doctrines are part of an integrated system of water law, since no responsible body had weighted public trust values against LA’s application for a permit, the ct. remanded to the Water Board to make that determination.    

a. Procedural diagram- see 11/7 notes. Didn’t go to US SC b/c it was not ripe then

b. P’s need not exhaust admin remedies (550)

c. Before this case the CA public trust only extended to title in sovereign lands not in the water itself. (the US  view was the closest to this case- protect the public trust wherever poss.)

d. The Actual re-watering was due to a very wet 1983 & Cal Trout v. Superior Ct using the fish & game codes to mandates releases to restore the fisheries below the DWP dams (553)
2. Public Trust in Non-Navigable Waters –People v. Truckee Lumber (552) to protect fish

3. McBryde v Robinson – goes further than National Audubon Society, by applying the public trust doctrine to streams, natural resources, and g’water for domestic use and use by native peoples.  HI case holds that the public trust doctrine is a continuing obligation that applies to pre-existing uses.  No property rts. can be acquired and asserted against the public trust.  
a. Unique aspects of HI case- 

i. Applied to protect uses of indigenous people

ii. Preserved water for domestic use – unusual b/c this was a diversionary use

iii. Applies to g’water – in CA, public trust doctrine doesn’t apply to g’water. 

4. Could public trust apply to g’water that is tributary to surface streams in CA?

a. CA Water Code § 275 – SWRCB should take all appropriate jurisdiction to prevent waste, unreasonable method of use, etc.  (, if you are pumping g’water in a way that is destroying fish life in a river, SWRCB claims it can take jurisdiction over g’water b/c pumping g’water is an unreasonable use.   

XVII. Environmental Statutes as Limits on Appropriations

A. CEQA & NEPA

1. Some history

a. 1969 – NEPA; Stryker Bay case- consider socioeconomic impacts (not in CEQA) Vermont Yankee but need not consider uncommon unknown alts.

b. 1970 –LA’s second aqeduct completed in June. In November CEQA enacted, requires EIR on “projects”. Originally had no statute of Limitations, very short now. 

c. 1972- Friends of Mammoth v._______- CEQA applies to projects that need gov’t approval- Inyo County decides to bring suit.

2. Compare CEQA & NEPA

a. CEQA can be paired with other doctrines like public trust to give it substantive bite; NEPA can be paired with CWA, ESA to give it teeth

b. Project description (CEQA) = Purpose & Need (NEPA)

c. CEQA requires an “honest project description”and reqs proponents to consider alts that meet most of their project objectives; NEPA allows agency to state the purpose and need however thay want – if this is done narrowly (build fwy, not move people from A to B) there are few alts.

d. CEQA reqs mitigation, NEPA doesn’t

3. County of Inyo v. Yorty (not in book, 11/7 notes)- Originally a 1972 TRO action in Inyo Sup Ct to prevent filling LA’s 2d aqeduct, moved to Sacramento Sup Ct. where a prelim injunction was denied; appealed to Cal Ct of Appeal on a writ of supersedas- asking them to make the Sup Ct put a prelim inj in place pending appeal. The Ct of Appeal treated the appeal as a writ of mandate b/c issue of great importance, quickly resolved (ha!) – thus the trial was conducted in the Ct of appeal- this only works if you are dealing on the record without factual disputes. The Court mandates that LA must do an EIR for filling the second aqueduct; although the construction was begun in 1963 there was still part that was incomplete (only taking 89 cfs of planned 140)in which the court has ongoing discretion and the groundwater pumping is separate from the aqeduct. Ct uses Sup Ct as special master- much back & forth- then in exasperation they set an interim pumping rate 149 while LA does the EIR.

a. Major drought 76-77 LA asks for 315. Ct says no, must do water conservation first or it is unreasonable (Art x, §2)

b. 1977 – LA produces lame EIR- ct invalidates, it says that CEQA, in combination with Article X, §2 limit the approving agency’s power to authorize an environmentally harmful proposal when an economically feasible alternative is available.

c. 1979-81, 2d EIR also rejected.

d. 1980 (before Baldwin v. Tehama), Inyo county adopts an ordinance prohibiting the export of groundwater. 1982- the ordinance is overturned. 1983 – really wet year.

e. 1984-LA- Inyo Truce – they settle the case, but the ct of Appeal tells LA they still must get the EIR right. LA slacks off so the court drops them to 89 cfs. State lands, F&G, others join the case.

f. 1997-Finally EIR is accepted it includes a annual pumping review by LA and Inyo, sets up mitigation for the unquantifiable past impacts by re-watering the Owens R.
B. ESA, CWA § 404

1. See Tulare Lake, Public Trust Cases, SWP-PCL case

Water Organizations

I. History

II. Formation and Control of Water Districts

A. Mutuals 

1. Usually small scale, 20-30 farmers on a corporate model.

B. Water districts are public agencies 

1. thus can condemn. They have a board of directors, either elected  by 1farmer/1vote or by acerage (IID is rare, all district residents vote)

2. Why do courts allow such voting schemes – it has to do with the funding.Districts are funded either thru ad valorem taxes by acerage w/in the district or water rates 

3. MWD- in order to construct the aqueduct they had to get bonds secured by land within the district- thus priority\voting  within MWD is based on the real property tax paid over the years. Which is why LA who started it has a 25% interest\entitlement and SD who joined in 1944  has a 7-9% interest\entitlement

a. SD is challenging this voting scheme under Equal Protection; will probably fail b/c agency has discretion to set up voting. Per Ball v. James (611). But see dissent- the district was formed legitimately but now conditions have changed radically – the district is asserting public perogatives w/o being subject to regulation by a PUC- having it both ways.

4. In the era of transfers does this continue to make sense? Is the common interest of the water users the only interest at stake now? Do absentee owners desrve this control?

5. Per Rossman- PG&E has acountablity thru PUC, SMUD has accountability thru direct election, DWP is appointed by the Mayor of LA –almost no accountability

6. In Ca, Districts are created by a petition by the majority of landowners in the proposed district (gen’lly reqs large majority of owners & acerage); probably must be coterminus; 

C. Cal Leg & Districts Powers

1. Article 11 § 7- Powers of Cities & counties- the Districts powers must be expressly delegated by the legislature; the leg can redefine any district’s authority. (although see Ball v. James – leg not likely to do anything). For a district to expand must have electors/area.

III. Obligations to Supply Water

A. Water Dist cases. 

1. Swanson-Marin(619) the district can impose a moratorium on new connections even if the reservoir is full. (proved out in 1977)(622) 2d case- hard to force a district to expand

2. Robinson – CO case – Anti trust issue- City wants to expand into county, keeps out water co.s out.

3. Doughtery Valley-EBMUD- Contra Costa Co gave them bldg permit, based on EBMUD but they were o’side of EBMUD svc area.They sue EBMUD to try to force to expand. This didn’t fly so they went after Kern water.

IV. Who Owns the Water

A. Can individuals get out and take their water (638)

1. Johnson v. Redfield(627); Ivanhoe- individ doesn’t have standing to break away and keep his rights to receive water b/c the dist’s water is subject to a trust.

2. East Jordan (629)UT- the other side of the issue. Note dissent

3. This applies to districts, not mutuals (636)
V. Authority over Transfers

A. SWP example (640) 

1. CVP (bot 644)
B. Water wheeling (645)

VI. CVP & SWP

A. CVP

1. Originally intended to be a state funded water project, CVP was turned over to the feds in the depression. Shasta Dam, Folsom Dam, Friant Dam, and Trinity River diversion.

2. How does the project relate to existing state law? who controls funding, priorities for the water developed? which law controls?

a. Is it governed by fed c/l  or equal footing or what?

b. See §8 of the Reclamation Act of 1902.(658) . A case by case determination of preemption
c. Calif v. US-(663) (New Melones case)Calif can impose conditions which are not inconsistent with clear cong’l directives. 
d. NEPA is a clear cong’l directive (madera case 683), also probably ESA. 

e. 160 acre irrigation limit is a clear cong’l directive ( it first shows up in the NW ordinance)(but prof says case overstated effect of fed law)

i. John Wesley Powell –critic- not enough land to support a family in the arid west

ii. But b/c irrigated Central Valley is not arid- 160 ac is enough

f. Unanswered Q- Reclamation Act requires that water be beneficially used, written into water K’s. Does state or fed law define beneficial? Reclamation act says irrigation is first priority not municipal. (MWD says this is state law b/c of §8)

3. Reclamation Act amendment-1982- break up lg interests created by shadow holdings; 960 acre max, however held is limit, pay full price above that.

4. ‘92-renewal of  50 year K’s. congress imposes further terms- recapture subsidy, NEPA. Madera (678)

B. SWP

1. State funded 6 mil built- Oroville Dam, Feather R.,1960

2. Originally planned to deliver 4.2 maf, only delivers 2.0 maf .  So all K’s held by the 29 contractors are 50% paper rights w/o any expectation that they will ever be met.  So if they sell you 8 af you get 4af

3. DWR is the only permit holder, all others work through K’s w/ DWR.
4. Art 18- In shortage, Ag users must cut back 50% first w/o compensation before muni users hit.(18b)

5. 1991 many crops that should have never been planted in Kern died.

6. After ’92 drought Kern worked to get the SWP K’s amended- the Monterey Amendments.

a. Removed the ag cut back provision to get equal dignity (by threatening to get perm shortage declared)
b. In exchange gives 45,000 af of paper rts to state, promises to sell 135000 af to muni use, gets the State Water Bank given to it.

c. Amendments also makes water transfers allowable. ( makes Kerns entitlement more valuable)

d. Also removes the provision to deal with paper rights without compensation.
e. There was (at least putatively) only one vehicle to challenge this-CEQA -Kern hadn’t let DWR do the EIR, had turned over to central coast water authority.

i. Also maybe a gift of public property arg, an article X §2- reasonability challenge

ii. N.B. law is now made by K. How could this be?

7. PCL v. DWP (2000) in supp

a. Court of Appeal: DWR to prepare new EIR, but doesn’t require return of state water bank or say that K is void. Discusses §1736, art X§2, board decsion 1631, CEQA, NEPA, & ESA
VII. Bureau of Reclamation

A. Reclamation Act

1. Law enacted in 1902 dramatically changed the western landscape.

B. Newlands Project

1. started around 1905. Put dams on the Truckee and Carson R to irrigate communities in Nevada, but at great environmantal cost. Lots of litigation follows. Decrees on both rivers, Fed bought out the rights.

2. In 1990 Congress apportioned these interstate rivers to try and fix the problems esp those of the Pyramid Lake Paiutes.

C. US v. California 

1. Discusses the pertinent parts of the Reclamation Act (see pre-emption section)

Colorado River

VIII. The IID Transfer to San Diego

A. History- 

1. Initially IID diverted water from the Colorado in 1901 by a canal part in Mexico and part in the US. IN 1905 there was a 500 year flood on the colorado that wiped out a lot of people and broke dikes and filled the Salton Sea. 

2. In 1929 MWD began diverting from the Colorado thru the Colorado aqueduct

3. In 1944 San Diego (SDCVW) joined MWD

4. In 1998 San Diego started pursuing the purchase of  200,000 af of IID’s water rights, which have a high priority on the Colorado, above MWD’s from whom the currently purchase; they claim this is to have a more reliable supply, others contend it is aimed to foster sprawl.

B. The Salton Sea

1. Filled in 1905 by the Flood and with its only source being the IID tailwater, the sea is very saline, and its salinity is increasing- the rate of increase is disputed.

2. As the sea becomes more saline the fish populations will die, it will be come inhospitable to the many birds that stop there and air polluion will increase

3. The sea currently has 50 million non native fish, 400 spec of migratory birds (2/3 of cont US) very important to flywayb/c of loss of other habitat, also sport fishing.

C. Beneficial Use & the Salton Sea- 

1. In 1984 the Salton Sea was being overfilled by the tailwater from IID’s irrigation and a proceeding was brought before the state board in which the State board declared that the water that goes to the Salton Sea serves no beneficial consumptive use.

2. What may be a reasonable and beneficial use? “ what may be a reasonable & beneficial use where water is present in the excess of all needs, would not be a reasonable and beneficial use in an area of  great scarcity and great need. What is a beneficial use at one time, may b/c of changed conditions become a waste of water at a later time. (162) EDF v. EBMUD(1975) quoting Tulare dist v. Lindsay –Strathmore dist (1935)

3. The 1922 Interstate Compact Art 3 apportions “ beneficial consumptive use” . . . which shall include all water necc for the supply of rights that may now exist . (706) These are the “present perfected rts” referred to elsewhere. 

a. Are these rightsperfected as state c/l rights, as federal rights, or there by the grace of gov’t?

b. Is IID’s 1901 right controlled by state law as a perfected right or by fed law?

c. They have different definitions of reasonable use (although MWD may concede that state law controls that definition thru federal law concession)

D. Policy Questions

1. Should IID be entitled to 1/3 of the water that flows thru the lower Colorado?

2. MWD & SD knew this was coming, what have they done to prepare, conserve?

3. Allocation by water marketing- does it really operate for the public good and allocate according to need (eg 4 LA hotels make more money than all the farmers in IID).
4. Are farms in the desert a reasonable use; what about residences in SD(a desert, too)

5. What about damages to third parties in this poor county? We don’t normally compensate, but here other parties are making a profit from the transfer

6. Should individual farmers be allowed to sell; IID holds the rights in trust for the farmers (but the board is elected by popular vote)

7. Does IID actually have a property right in its uneeded water that it can sell? Under Joslin, it could be taken w/o compensation, probably for the next unmet jr.- MWD.
a. Would MWD then need to file a new permit? Would the priority date of the new water be 1901 or 2002? Cts are split.

b. Who would take this wasted water- Ca or Fed? (Compact intimates State – top 708, but 1963 decision doesn’t support- the Secty is the watermaster) Also IID’s K may control b/c this is how IID got the reliable water supply-AAC & Hoover Dam-that is why they signed

8. Is there a risk of a paper rights only transfer here?
9. Will the intermediate appropriators located btwn the new pt of diversion (Colo Aq) and the old one (All american Canal) be hurt? What about the fish there? 

E. Calif Law Only Oks transfer if:

1. The change can be  made w/o unreasonably affecting fish, wildlife or other instream uses and does not unreasonably effect the overall economy of the area from which the water is transferred. §386,§1736 (n2 253) and §1810. Only § 1810 applies to IID b/c of its contract – SD’s water is wheeled thru MWD’s aqueduct
F. Law of the River

1. The legal doctrine that controls the Colorado is based on several documents & decsions and the meaning of these and the doctrine as a whole is disputed among the parties

a. The 1922 interstate compact

b. The 1928 boulder canyon Act

c. The 1963/64 Supreme Court Decisions in Arizona v. California

d. The Secretary of Interiors Water contracts

e. The california seven party agreement

G. Significant Disputes

1. Meaning of present perfected rights(Art VIII-Compact)

a. Are these the same as the prior appropriation rts ?

b. Or are they some kind of federal right?

i. The 1963 decision said they were the prefected appr rights existing as of the BCA in 1929

2. Whether those rts are only important in a shortage & what makes a shortage

3. The meaning of “beneficial use” and “beneficial consumptive use”

a. Per Osias- could argue that turning fresh water into salt is consumptive

4. What role for SWRCB?

a. Met thinks very limited

5. Whether the “law of the river” controls intrastate transfers

a. Does§14 & §18 “the rec law & state law cl” of the BCA have any meaning?

b. The 1963 decision says no, that BCA & the Sec’ty Ks, not prior appr that control

c. In the decree the ct also defined “water controlled by the US”as waters in the mainstream below lee ferry

d. But the 1963 decision was about interstate conflicts not intrastate use

H. Non- law of the river disputes

1. When will the Sea cease to support life?

2. Farmland Issues – see p4 of 12/4 notes

3. Why do the transfer when it will only meet SD’s projected needs til 2015?

4. Did the proponent provide subs evidence of  “not unreas” wildlife impacts- Audubon: No

5. Third party impacts- should they be paid?

a. SD says no, the right is standardless, even CEQA doesn’t req.

b. Bd thinks it should pay ( based on art X§2? Wc§1736?, recent cases?

6. Is the CEQA compliance adequate?

a. Did not discuss air quality, fallowing adequately

b. Used the wrong baseline analysis for the Sea

i. Supposed to use current conditions and then cum effects of all projs

ii. Instead analysyed worst case only, makes people think why bother with the sea

c. Lease is 75 yr, mitigation, monitoring for Sea is only 15 yr.

d. Should consider the growth inducing impacts in SD

I. Goals of the transfer (per SD)

1. To meet the federal QSA interim surplus“soft landing” reqs

a. Benefits MWD the most but b/c of drought on Colo may not mean much. Also if goal met later can get back on bandwagon. Not totally clear that this trfr is req to meet the goal.

2. To allow IID to flexibly conserve (bd thinks IID met)

3. To make IID’s use “reasonable”

4. To not cause “unreasonable injury” to the environment/wildlife (bd thinks IID met)(§1736)

5. To increase the reliability of SD’s sources (SDWCA holds no Colo R rt)

J. Actions to Facilitate the Transfer

1. By California

a. Passage of Water code sections 1011, 1012, 1013

b. Rationale- Time, Transaction Costs, Certainty- per rossman the other way doesn’t work; this way farmers will spend money on conservation and the transfer will provide the money.

2. By MWD (LA)

a. MWD’s position is that  Federal Law has controlled since the dams were built and that State Law has only a very limited role in such transfers and that if IID has surplus water it should go to the parties in next priority in the 7 party agreement- perhaps reaching MWD’s unmet priorities

b. IID maintains that state law controls the transfer b/c its within the state

c. But MWD has stood aside fom challenging the transfer

interstate apportionment other than law of the river

I. Congressional Apportionment

A. Newlands 1990 Apportionment

1. States suggest what they are looking for; Congress does what it wants (like boulder canyon)

II. Interstate Compact

A. 1922 Colorado R Compact

1. States submit package, it gets state legislative approval, then congressional approval.

2. The most consensual method

3. Didn’t do a compact in Newlands truckee carson apportionment b/c Calif wasn’t very interested in those rivers

4. Advantages- after approval by Cong, one pty can’t withdraw w/o following specified procedures. A court can’t overrule it, it supersedes state law, and can get around the dormant commerce clause.

5. Example of a good compact- Delaware (after several apportionments)

a. The compact could have superceded the apportionments and the parties could have asked the SC to remove those decsions. Instead they chose to work within the framework of the decrees

6. A bad one –Texas

7. Courts role defined- 751
III. Equitable Apportionment

A. Kansas v. Colo (738)

1. The states are on an equal footing and the Supreme Ct does equity. States have only a limited voice.

2. KS is riparian; CO is prior appropiation.(not so important in this context)

3. Factors for consideration- top 741 
4. Still being litigated.
IV. Private Lawsuit

A. Private Adjudication is rare

1. Bean v Morris (755) here the prior appr would govern across state lines. Under Montana choice of law court would resolve the neighbors claim under the law of his state-Wyoming. See sketch p 3 of 11/21 notes
State Law Based Federal Water Rights

A.  US v. New Mexico: 

1. if no federal res. rt. exists, then “the US would acquire water in the same manner as any other public or private appropriator.” @ 702. 

B. Can fed. govt. claim riparian rts. under state law? 

1. In re Water of Hallett Creek Stream System (CA S. Ct. 1988): YES – but unexercised riparian rts. are subordinated to appropriative rts. under Long Valley, which held that on an adjudicated stream, unused riparian rts. can be subordinated to appropriative rts.

2. Fed. govt. wants water for instream flows – can you have riparian instream flows?  How do you exercise a riparian rt. that is for instream flows?  

i. Sax – b/c you cannot appropriate water for instream flows (although you can convert an appropriative use to instream flows), Sax doesn’t think that you can have a riparian use for instream flows.  

ii. What about using evidence of water use instream, like for boating? 

· Depends on state law definition of appropriation – in CA, can’t appropriate water w/o diversion.

3. Can fed. govt. claim appropriative rts. under state law? State v. Morros (NV S. Ct. 1988): holding that fed. govt. can appropriate water for instream flows through state permit system.  
a. 2000 Congressional statute – statute allows for a state law water permit to be interpreted to allow water for instream use, using the Property Clause of the Constitution.  This is a signal to the state legislatures not to push Congress to declare more wide-ranging interpretation of state permit systems.  
4. Controlling water by regulating access to federal lands – this is an extremely controversial way to get instream flows (was part of Forest Service strategy).  The basic idea is that the US govt. uses its leverage over those applying for renewal of expired permits for rt. of way, grazing, etc. to make the permit applicant leave instream flows in the stream.  There is action in Congress to prevent fed. agencies from using this kind of leverage.   

Federal  Water Rights 

I. Federal Reserved Rights

A. Old & New Views of Federal Water Rts.

1. Old view – federal govt. had riparian water rts. (see Rio Grande D & I, Winters v. U.S., Haggin v. Lux), which would have been an enormous claim on water b/c the federal govt. owns so much land & such water rts. aren’t lost by non-use.
2. New view – federal govt. didn’t get riparian rts., they got federal reserved rts.  Some water people grumble over the superiority of fed. reserved rts. over other water rts., but in actuality, fed. reserved rts. are much more limited in scope than a fed. riparian rt.  

B. Basic Nature of Federal Reserved Rights

1. California Oregon Power Co. v. Beaver Portland Cement Co. (S. Ct. 1935): S. Ct. interpreted several fed. statutes (Mining Acts, Desert Lands Act) as effectively severing the water from the vast federal public domain land holdings, making the water available for appropriation under state law.  
2. Constitutional basis of fed. res. rts. – 

a. Property Clause, art. IV, §3, cl. 2 – “the Congress shall have the Power to dispose of and make all needful Rules and Regulations respecting the Territory or other Property belonging to the United States.”
b. Supremacy Clause, art. VI, cl. 2 –

c. Treaty Clause – 

d. War Power Clause -  

3. Who owns unappropriated water? – 

a. In admitted states – THE FEDERAL GOVT.  States are just allowed to administrate the use of such water.  So, the fed. govt. can appropriate water for its purposes if it not yet appropriated.  
b. In the original 13 colonies, TX & HI? – 
i. TX & HI were independent nations before they came into the union.  (, they may claim that the US NEVER OWNED the water in the state, & ( couldn’t appropriate it.  

ii. Also, 13 original colonies may have arguments about owning the water w/n the state. 

iii. To solve this question, have to look to the original understanding btw. states & US abot what rts. they gained when entering the Union.  Also, “Equal Footing” doctrine would operate to prevent states from having no more/no less rts. than any other state.   

4. Two categories of federal lands – 

a. Reserved lands – land that have been reserved from disposition for particular purposes
i. Water rts. for reserved lands – as much of the then-unappropriated water in or on the reserved lands that is needed to fulfill the purposes for which the reservation was made. See Winters v. US and Cappaert v. US, below.

ii. Types of reserved lands – 

· Indian reservations; National parks, forests, monuments 

b. Public domain lands – 

i. Water rts. for public domain lands – can be appropriated through state system if there is water that is unappropriated.

5. Federal reserved g’water? – could be very troublesome if the govt. wanted to maintain g’water levels b/c it could stop pumping.
a. Constitutionality – constitutionally, there is no reason why the fed. govt. can’t appropriate unappropriated g’water.  (there is an AZ case recognizing fed. g’water reserve rts.)
b. But see In re General Adjudication of Big Horn River System (WY S. Ct. 1988) holding that fed. reserve rts. couldn’t attach to g’water. 
c. US v. Shoshone Tribe of Indians (S. Ct. 1938): holding that although the treaty reserving the land for the Indians was silent about minerals on the reservation, it ought to be interpreted in the sense in which naturally the Indians would understand it.    
6. McCarran Amendment (1970): waives immunity, allows the US to be joined as a Δ in any suit in state ct. for:
a. Adjudication – adjudication of rts. to use of water of a river system or other source,
b. Administration – administration of such rts., where it appears that the US is the owner or is acquiring water rts. 
c. Outcome – most of federal reserved rts. adjudication is occurring in state cts., which is not the most friendly place for fed. claims. 
7. Priority battles – fed. reserved rts. v….

a. Appropriative rts. – fed. govt. wins
b. Riparian rts.& Correlative g’water rts. – there has never been such a case, but it would pit the fed. govt.’s rts. v. an equally strong local rt.
i. Vesting – vesting of the correlative or riparian rt. would be very important.  To vest riparian rts., one major component will be use.  The same interpretation will apply for correlative rts. 




















































































































































































































































NOTE: if the stream is a losing stream (meaning it is giving water to g’water sources, it may be the g’water users who need to be protected from surface water users, not the other way around.  
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