Exam Strategy

I Relevant special rel’p?

A Does the rel’p affect the nature of the duty?

1 Ex: landowner-entrant

B Does the rel’p affect the scope of the duty?

1 Ex: gvt’l immunity

II Is P a third party who is owed a duty based on a special rel’p betw D and another?

A Ability to control necessary; failure to address risk increases risk

III If no special rel’p, did D enhance risk of phys injury to P?

A Was D’s act negl or non-negl?

1 Non-negl act can trigger duty

a Rest. -- subsequent realization; if non-negl act results in risk to others

B If risk was enhanced, was P a foreseeable victim?

1 Some juris’s consider public at large foreseeable, so this is irrelevant

IV If no special rel’p exists and no enhancement of risk, did D voluntarily assume a duty?

A When duty is voluntarily assumed, r’ble care and no detriment

Theories of liability

I Theories answer question: when should liability exist?

II No-fault liability

A Costs of injury borne by injured party only

B Policy considerations

1 Injury prevention

a Under-deterrence in some cases (e.g., product liability)

2 Economic

a Parties could contract with each other to avoid harm (not really feasible in cases like auto accidents due to tx costs)

b Parties could self-insure (save for accident).  Would encourage hoarding.  And people prob’y wouldn’t do it

3 Moral fairness

4 Institutional

III Universal liability

A Burden of paying damages spread across citizenry

B Policy considerations

1 Injury prevention

a No disincentive against dangerous behavior = UNDER-DETERRENCE

2 Economic

a Private enterprise can provide insurance more efficiently

b Ultimate form of loss-spreading

c Less administrative cost, perhaps, b/c injuries aren’t adjudicated.  But processing claims takes a lot of resources

d But huge public cost to compensate injured

3 Moral fairness

a Injured party is always compensated

b Not fair to make others pay for reckless people’s behavior

4 Institutional (should judge or jury decide?)

a No adversarial relationship with state here

IV Strict liability (COURT-ADMINISTERED)

A Injurer is liable for damages regardless of fault

B Strict liability exists in two circumstances

1 Product liability

2 Extremely hazardous activity (e.g., blasting)

C Policy considerations

1 Injury prevention

a Encourages utmost care all the time (or perhaps not, if actors become inured to risk)

2 Economic

a Discourages beneficial activity (e.g., driving) since you’re risking liability any time you act

b Encourages insurance (loss-spreading)

c Less administrative cost b/c injuries aren’t adjudicated as often

3 Moral fairness

a Not fair to impose liability against the careful when accidents are unavoidable

b Party most able to bear costs may not always bear them (insurance ameliorates this)

4 Institutional

a No latitude for judge/jury -- big fairness issue as a result

D Absolute liability

E Hammontree v. Jenner

1 Parties injured by epileptic driver sought to impose strict liability.  Court declined.  Driver did not have control, and took reasonable steps to avoid seizure

V Negligence (COURT-ADMINISTERED)

A Injurer is only liable if he acted negligently

B Main issues: Was harm foreseeable?  Did injurer act reasonably under the circumstances?

C If injurer did not have control (e.g., epileptic seizure), no liability exists unless loss of control was foreseeable, preventable (room for argument on prevention)

D Policy considerations

1 Injury prevention

a Encourages safe behavior since recklessness = liability

2 Economic

a Encourages optimum efficiency: safety measures are taken when benefits outweigh costs

b Encourages insurance (loss-spreading)

c High admin costs since many injuries are adjudicated

3 Moral fairness

a Unfair when accidents occur through no fault since injured party always bears costs

b Party most able to bear costs may not always bear them (insurance ameliorates this)

4 Institutional

a Lets judge and jury decide

Duty
Duty Generally

I Scope: To whom, if any, is a duty owed?

II Nature: Assuming a duty is owed, what is the SoC?

III Breach: Assuming a duty is owed and given the SoC, was the duty breached?

Duty - Scope

I How to establish a duty -- four ways -- NO GENERAL DUTY 

A Special relationship

1 Special relationships are often based on one party being DEPRIVED of ordinary opportunity to protect self (e.g., common carrier, innkeeper-guest)

2 Family --> Duty to rescue (see Immunities)

3 Fiduciary --> See Landowner, Landlord, etc. 

4 Friends on a social venture (minority view)

5 Dependency/custodial (Harper v. Herman)

B Enhancement of risk

1 Two scopes (depends on juris): public at large and those foreseeably injured

2 Two types of enhancement:

a QUESTION: Is it foreseeable that your action will lead to dangerous result?

b If YES, then NEGLIGENT

i Your action is NEGLIGENT enhancement of risk (Gene tells Art the water is shallow; Art is dumb and gullible) 

ii DUTY here to avoid injury AND to rescue if injury comes about

c If NO, then NON-NEGLIGENT

i Your action is NON-NEGLIGENT enhancement of risk

ii NO DUTY -- but EXCEPTIONS

1 Ex post facto (Rest)

a If you act, then SUBSEQUENTLY realize or should realize your act created unreasonable risk of PHYSICAL INJURY, you have duty to exercise due care to prevent risk from occurring even tho at the time you had no reason to foresee harm

2 If you injure someone non-negligently, you have a duty to rescue

3 If you enhance risk non-negligently, you must take r’ble steps to prevent harm from coming to pass (e.g., your car wreck knocks a tree across the road; you must try to move tree or set up flares)

C Voluntary assumption of duty

1 Rescue

a No duty of easy rescue

b If you do get involved, you’ve assumed a duty to:

i Act r’bly

ii AND to not stop care if by so doing you leave person worse off than when you started to help (that means this duty > r’ble care)

c Some states modify duty to rescue by statute -- three types:

i Obligation to stop and aid someone injured (motor vehicles); docs protected if they stop and aid unless grossly negligent (also protect Good Samaritan); obligation to report

2 Interference w/ assistance (ex: bartender/emergency call)

D Statutes and private rights of action

1 Statute may create common law duty when three elements met:

a Ct is examining legis intent here.  ELEMENTS:  (Uhr v. East Greenbush)

i P must be member of class intended for benefit

ii Private RoA must be consistent w/ legis PURPOSE (e.g., to promote early detection of scoliosis)

iii Private RoA must be consistent w/ legis SCHEME (e.g., do other mechanisms for enforcement already exist?  Would private RoA be good from a policy standpoint?)

2 Negligence per se compared

a Statutory right of action deals w/ establishing SCOPE OF DUTY, while NPS establishes NATURE and BREACH

Duty - Scope - Contract

I Duty to third-party beneficiaries of contract if beneficiaries are limited and identifiable group

A Justification is tort liability for f’ble victims (in contrast to privity req’t for strict contract interpretation)

II Need not nec’y be intended third-party beneficiaries

Duty - Scope - Vicarious Liability

I Employer-employee: respondeat superior

A Negligence in hiring

B Scope of employment test - ELEMENTS: (Christensen v. Swensen)

1 Conduct of general kind employee was hired to perform

2 Substantially within time/space of employment

3 Conduct motivated in part by employer’s interests

C Employer’s DEFENSE against respondeat superior

1 Employee was acting outside scope of employment (bartender who punches customer) OR act was prohibited by employer’s regulations (no drinking on the job)

2 BUT IF risk was foreseeable, liability may still exist (drinking and driving on job)

D Frolic & detour: modern focus on whether act was reasonably foreseeable by employer

1 Ex: Traveling salesman detours from SF to Vegas en route to LA.  Accident SF - Vegas, employer not liable.  Accident Vegas - LA, employer liable under employee’s intent.  Under reasonable foreseeability, employer not liable (unless pattern of detours to Vegas)

II Employer-independent contractor

A Employer of independent contractor gen’y not liable

1 Employer has less control over means; relationship is episodic

B Liability can be established in two ways: NON-DELEGABLE DUTY and OSTENSIBLE AGENCY

C Non-delegable duty

1 Situations:

a Highly risky activities (stringing high-voltage wires); risk to public at large (clearing ice in front of mall entryway); landowners’ duty to keep premises safe for business visitors; where statute has created non-delegable duty (Maloney v. Rath)

2 Justifications for imposition of non-delegable duty: moral fairness; encourage care in hiring; liability is necessary to safeguard injured parties; injured party may have no other way of recovering

D Ostensible agency (Baptist Memorial Hospital System)

1 Different from respondeat superior in that EMPLOYER’S BEHAVIOR matters here

2 Employer’s liability for indep cont’s acts exists when employer has acted to imply agency 

a Principal, by its conduct

b Caused party to reasonably believe indep cont was agent of principal

c AND party JUSTIFIABLY relied on appearance of agency 

i (Rest. skips the justifiable reliance criterion)

III EXAM APPROACH

A Is agent an employee?  Then liability through respondeat superior

B Is duty non-delegable?  Then liability through non-deleg duty

C Is agent an indep cont?  Then liability through ost agency

D If no liability through above (e.g., employee acting outside scope of employment), then negligence in hiring?

Duty - Scope - Duties to Third Parties 

I Negligent misrepresentation

A Liability exists for AFFIRM MISREP = MISFEASANCE.  No duty for NONFEASANCE.  If you undertake to provide info on someone’s CHARACTER, you have assumed a duty.  You are obliged to disclose all material facts.  (Randi W. v. Muroc Unified)

B Restatement view:

1 NEGLIGENT provision of

2 FALSE information

3 REASONABLE reliance

4 LIABILITY for PHYSICAL HARM

5 3rd party must be r’bly expected to be in peril

II Negligent entrustment

A Requires two acts of negl: negl of entrustment, THEN negl of operator of chattel in getting into accident

B Rest. view (390): Person is negl for supplying chattel to someone (incl through 3rd party) whom the provider KNOWS or has REASON TO KNOW is likely to use chattel to create unreasonable risk.  (Vince v. Wilson)

C Two views on WHEN we impose RESPONSBILITY, both hinging on right of control:

1 Negl at TIME OF ENTRUSTMENT

a If you have right control at time of entrustment, you are liable.  (Vince v. Wilson, both aunt & salesmen)

b Entrustment does NOT end when you hand over the keys.  If you see your friend getting into your car drunk later, you’re still liable

2 Negl at TIME OF ACCIDENT 

a If you have right of control at time of accident, you are liable.  (Vince v. Wilson, aunt only --> she could have repo’d car)

i But if aunt had GIVEN money, no right of control

D Exam approach:

1 Can entruster repossess?  If not, then look at time of entrustment.  If so, then look at time of accident

2 Reason to know or should know?

3 Did accident occur b/c of factors entruster knew about or should have known?  If not, then no liability

III Duty to control

A Psychotherapist - patient

1 Based on notion that spec rel gives doc some ability/obligation to CONTROL actions of patient

2 RULE: Psych has duty to take R’BLE STEPS to prevent harm if psych knows or should know that patient poses a r’ble threat to a third party’s BODILY INTEGRITY (not prop damage) due to spec rel betw doc and patient.  Potential victim must be r’bly IDENTIFIABLE.  (Tarasoff)

3 Statutory response: Duty to WARN when serious threat of physical violence against reasonably identifiable victim or victims.  Duty discharged by reasonable attempt to communicate threat to victims or to law enforcement

B Parent - child, master - servant, possessor of land/chattels - user of land/chattels

1 Rest. view ELEMENTS:

a When actor knows or should know he has:

i Ability to control the third person

ii Need to control

b Then duty exists

IV Social host

A Commercial vendors: Imposed by statute in most states

B Social hosts: No duty in most states

C Special case of underage drinking

1 No common law duty to third party injured by underage minor served alcohol by social host (Reynolds v. Hicks)

2 No common law duty to MINOR either b/c no spec rel’p -- some states impose duty statutorily

3 In CA, liab on comm vendors only if they sell or furnish to OBVIOUSLY INTOXICATED minor

Duty - Scope - Landowner/Entrant 

I Traditional common-law approach

A IMPORTANT NOTE: Only under r’ble care do you have a duty to take into account whether people might forget warning; whether they might not understand, etc.

B Classifications and correlative duties (three types):

1 Trespasser

a Does not have permission

b Duty owed = no willful, wanton, or intentional misconduct; no traps

c A trap is: artificially created; deceptively innocent (e.g., concealed); inherently dangerous

2 Licensee

a Has permission

b Ex: social guest (Carter v. Kinney; expected INTANGIBLE BENEFIT from social guest’s presence doesn’t make him an invitee)

c Duty owed = warn of known dangers licensee won’t likely discovery -- no duty to inspect

d Licensee has SAME expectation of safety as owner of the prop himself -- owner might NOT fix tricky step and might just avoid it.  Landowner must warn, but need not continue to warn.  Licensee might forget and fall; that’s not owner’s fault

i Thus, if condition is open and obvious, NO DUTY

3 Invitee

a Has permission

b Meets one of these criteria:

i Invited onto land w/ expectation of possessor’s material gain

ii Member of gen’l public invited onto land

c Duty owed = reasonable care; r’ble inspection to find hidden dangers

d Exs:

i Entrant onto hospital during visiting hours to see patient -- hosp throws its doors open to public for that purpose during those hours (Heins v. Webster County)

II Exceptions to traditional approach

A Trespasser

1 Child trespasser

a Attractive nuisance

i DUTY = r’ble care to eliminate danger or otherwise protect kids.  NO DUTY to investigate

ii Rest. view: liability for physical harm due to artificial condition.  ELEMENTS:

1 Reason to know kids likely to trespass there

2 Reason to know/should realize will involve unr’ble. risk of harm to kids

3 Kids don’t realize the risk

4 Utility of maintaining and burden of safeguarding outweighed by risk

2 Discovered trespasser

a DUTY = r’ble care

b If you tell trespasser to leave and he’s leaving by most direct route possible, he’s converted into a licensee

3 Frequent trespasser

a Constantly intrudes upon limited area (e.g., door-to-door salesmen EVEN w/ “No solicitors” sign b/c frequently disregarded)

b Same duty as LICENSEE

B Licensee

1 In some juris’s., owner actively engaging in enterprise that leads to harm can trigger same duty as invitee = R’BLE CARE

a Ex: Social host making flaming drinks

b Ex: Owner using earthmover; backs over social host b/c he doesn’t have a reverse warning 

C Unification of SoC

a California has unified SoC -- duty of r’ble care to all, but circums of entry will have some bearing on duty owed (Rowland v. Christian)

b In some juris’s, r’ble care to take account of the following:

i Foreseeability of harm

ii Purpose of entry

iii Time, manner, circumstances of entry

iv Use to which premises are put

v Burden on landowner

2 Partial unification

a Some juris’s impose r’ble care for trespassers; some juris’s also impose r’ble care for crim trespassers; others keep old duty for trespassers / crim trespassers

Duty - Scope - Landlord/Tenant 

I Physical condition of premises

A Landlord is liable ONLY if injury is due to:

1 Hidden dangers known to landlord and not discovered by tenant

2 Premises leased for public use

3 Common areas

4 Negligent repairs; some jurisdictions add failure to make a repair as promised (quasi-contract) (note this is NOT duty to make reasonable repairs)

5 QUESTION: Why don’t we impose full duty of care here?  Landlord and tenant have a contractual relationship -- this is a special relationship

6 ANSWER:

a Landlord and tenant can NEGOTIATE

b If we impose reasonable care across the board, we restrict freedom in establishing the contract

c We’ll let some tenants accept less care in exchange for cheaper rent

d Since prop rights are so important, we want to preserve flexibility

e Note that this explains landlord’s responsibilities EXCEPT public use one -- here landlord is probably liable simply b/c he is better-equipped to deal w/ dangers

II Criminal activity

a Some cts impose duty on LL to take r’ble steps to protect from crime -- locks, etc.  (Kline v. 1500 Mass. Ave.)

Duty - Scope - Merchant/Customer

I When does duty arise for business owners to protect customers from criminal activities of others?

A NO GENERAL DUTY

B DUTY ONLY WHEN ACT WAS REASONABLY FORESEEABLE to the owner of the business

C How do we determine foreseeability?  Four approaches:

1 Specific harm rule

a Duty only when owner is aware of specific, imminent threat to THAT PARTICULAR CUSTOMER

i So if rowdy customer gets into a fight with A, then A leaves, and customer suddenly attacks B, then store isn’t liable for harm to B

2 Prior similar incidents test

a Evidence of previous crimes on or near the premises puts owner on notice

b Factors considered:

i Nature and extent of previous crimes

ii Did crimes happen recently?

iii Frequency

iv Similarity to crime in question

c Ex: if there were lots of muggings on the premises, then suddenly there’s a rape, the owner is NOT LIABLE for the rape b/c the prior incidents are prop crimes 

3 Totality of the circumstances test

a Factors considered:

i Nature, condition, location of land

ii Crime in surrounding areas

iii Considers minor crimes to be precursors of more serious crimes (diff. from prior sim. incidents test in that regard)

iv Owner’s observations

v And anything else, presumably

vi THIS TEST IS THE MOST ONEROUS ON BUSINESS OWNERS

b Duty = reasonable measures

4 Balancing test (Posecai v. Wal-Mart Stores)

a NARROWER than totality test

b Balances foreseeability of harm AND gravity of harm against burden of meeting duty

c FORESEEABILITY is greatly influenced by history of crime on the premises

d Location, nature, and condition of property are all relevant to foreseeability and gravity, too

e BURDEN IS ON PLAINTIFF TO ESTABLISH LEVEL OF DUTY

II Right to resist criminal activity

1 No duty to comply with armed robber’s demands to prevent harm to customer

2 But can’t take unreasonable steps -- say, taunt the criminal and dare him to do it

Duty - Immunities - Intrafamily

I Interspousal

A Virtually no immunities exist

II Parental immunity - doctrinal questions:

A Is person LEGAL parent?

B Do acts fall within parent-child relationship role?

C Is the act intentional, willful, wanton, or reckless?  Or is the act negligent or grossly negligent?

D If yes, yes, no --> then possible immunity; depends on jurisdiction

III Jurisdictional approaches to parental immunity:

A Limited privilege

1 Goller standard -- Immunity exists when:

a Alleged negl act involves an exercise of parental authority over the kid  (supervision, discipline)

b OR alleged negl act involves an exercise of ordinary parental discretion w/ respect to the provision of food, clothing, housing, etc. (necessities)

2 New York approach

a Immunity when claim involves supervision

i Reason is to prevent discouraging kid’s suit against third party (kid darts out into street, driver hits him, driver can’t sue mom so kid more likely to sue driver)

B Reasonable parent

C Extent of insurance: Immunity unless parent has insurance to cover injury

IV What is the SoC IF LIABILITY EXISTS?

A Reasonable parent test

1 Did parent’s conduct conform w/ that of a r’ble and prudent parent in a similar situation?

2 How different from r’ble person?

a Parent given more leeway b/c is on constant duty; chance of screwing up is greater

b BUT person is under no duty to report child abuse (unless statutorily imposed); parent is (though doesn’t this duty arise under spec rel’p???)

B MORAN SAYS std applied differently to men and women

1 Believes women held to r’ble woman std.  Basically, cts expect mom to be more protective of child; impose greater duty

V Exceptions to immunity

1 Parent is acting outside scope of parental role and within role of employment

2 Parent acts willfully, wantonly, or recklessly

3 Child is emancipated

4 Child or parent dies

5 Third-party contribution

a Ex: Mom isn’t supervising kid closely.  Kid runs out into street and is hit by speeding driver.  So both mom and driver were negl.  Kid sues driver.  Can driver now sue mom for failing to supervise?  In most states, no

b Minority rule: Third party CAN sue parent.  Note that this DISCOURAGES suit by kid b/c if kid sues, it encourages suit against mom

6 Tortfeasor is standing in loco parentis -- parent must be LEGAL parent to have immunity

Duty - Nature

I Queston: WHY do we have differing standards of care if our aim is to maximize efficiency?  Doesn’t negligence principle suffice?

A Answer: Increasing req’d standard of care has effect of shifting burden of proof.  We cut down on tx costs.  In most cases D is actually at fault.  We sort of presume negligence in certain cases by increasing std. of care.  We won’t have a lengthy trial in most cases b/c D won’t be able to rebut evidentiary presumption

II The reasonable person

A What would a REASONABLE person of ORDINARY prudence do in the D’s situation?  (Brown v. Kendall)

B Objective standard

1 Conduct, volitional acts relevant.  State of mind not

C How to define the SoC

1 Community norms

2 Cost-benefit analysis

3 Custom (NOT DISPOSITIVE)

a Is evidence tending to establish std of care, but is not determinative.  (Trimarco v. Klein)

b Frequency: need not be universal.  “Substantial minority” test

c Scope: within same calling or business

d Other ways custom is helpful:

i Alert juries that there are safer ways of doing things, despite D’s claims

ii May establish constructive notice

iii May warn of social impact of decision

4 Statute (may be NPS/breach, or may be evidence of SoC/nature)

D Under r’ble care you have to take into account foreseeability that a WARNING you give may be forgotten, disregarded, etc. -- under lesser standards simply giving the warning may discharge your duty

E What may be taken into account when determining std?

1 Physical disability

a But person w/ history of seizures might be negligent for driving at all

2 Old age no excuse

3 Children: three approaches:

a Reasonable child of that age --> typical approach

b Tiered system

i 1-7: irrebuttable presumption incapable of negl; 7-14: rebuttable presumption incapable of negl; 14-21: rebuttable presumption capable of negl

c Child participating in adult activity held to adult std

i Cts split on DANGEROUS activity that children DO often participate in (e.g. hunting)

4 Insanity

a Some cts recognize insanity as defense if insanity prevented person from UNDERSTANDING danger or CONTROLLING conduct

5 Knowledge

a Certain level of ordinary exp presumed

b Stranger to community no excuse

c P may have duty to investigate

6 Custom

a Not conclusive, but may be used as evidence

7 Emergency

a BUT if D caused emergency, no excuse -- it was his initial negl that caused the emerg

8 Skill

a Trained doctor, for example, has higher behavioral std when administering CPR, say

b BUT pro skier, for example, isn’t held to higher std unless he’s functioning AS A PRO

F What may NOT be taken into account?

1 Intelligence, unless retarded.  (Vaughan v. Menlove)
2 Intoxication
3 Old age
III SL

A Ultrahazardous activity

B Products

IV Utmost care

A Common carrier

B Innkeeper-guest

V Gross negligence

A Automobile guest

B Owners of rec land open to public (e.g., swimming hole)

Duty - Nature - Medical Malpractice

I Standard of care

A Std = r’ble doc under the circumstances

1 Set by: custom (substantial minority); some areas: statute, board cert standards (trend toward nat’l standard)

2 Factors taken into account: resources available

3 Factors NOT taken into account: insufficient staff, too many patients

4 Expert testimony REQ’D to establish the standard.  Doc need not be same type of doc as D; need only have knowledge in field of procedure.  Locale req’t fading.  (Sheeley v. Memorial Hosp)

a Where layman can tell what’s wrong, expert not required.  Ex: doc amputates wrong leg

II Res ipsa in medical cases

A Some juris’s: in med mal, expert testimony may be used to establish main elt of res ipsa: that accident ord’y due to negl.  (Connors)

1 Under ordinary circums, res ipsa must rely on knowledge of layman

2 But in med malp this would preclude recovery under many cases b/c patient usu. has little access to evidence

III Informed consent

A Doc must inform patient of procedures, likely risks/benefits, failure to undergo, chances of success, alternatives

1 Must tell of alternatives doc DOESN’T recommend.  (Matthies v. Mastromonaco)

2 Consent forms not enough if r’bly foreseeable that patient won’t assimilate all the info; must talk to patient directly

B R’ble patient standard (majority)

1 Two approaches:

a Objective

i What would r’ble patient want to know?

ii Answer: Material risks.  Material = potentially decisive

iii Burden of info generation is on patient

b Subjective

i What would this patient want to know?

ii Burden of info generation is on doc

C R’ble phys standard (minority)

1 Based on custom: what do most physicians tell their patients about the risks/alt therapies?

D Exceptions: where transmitting the info is unhelpful or harmful

1 Emergency

2 Incompetent patient (coma, insanity, age, etc.)

a But must make reasonable attempt to seek out a guardian

3 Hysterical patient (controversial b/c it’s all up to the doc here)

4 Common knowledge (e.g., surgery might leave a scar)

5 Remote risk

E EXAM APPROACH

1 Patient standard:

a Any subjective traits that would merit disclosure?

i Objective std, patient must disclose; subjective std, doc must inquire

b Do exceptions apply? 

Duty - Breach

I Statute (NPS)

A Adherence to statute may be evid contradicting negl, but is not conclusive

B Majority: violation of statute --> negl; minority: violation of statute --> evid of negl

C Statutes and admin regs apply.  Muni ords never conclusive; only evid of negl

D Statute must be relevant to accident (e.g., failure to keep wipers working irrelevant if it’s not raining)

E Even if statute is not found to be relevant, violation of statute can give evidence (e.g., how strong a fence should be to keep animals in)

F When does a statute apply?

1 Cts look at legis intent

2 ELEMENTS (Rest. view): statute is meant to...

a Protect this class of people

b Protect this type of interest (e.g.,bodily integrity, prop damage)

c Prevent this kind of specific harm (e.g., traumatic injury)

d Protect interest from specific hazard (e.g., a fall, a burn)

G Excuses for non-compliance -- some excuses turn NPS into rebuttable presumption of negl

1 Unavoidable accident: Ex: Battery on car fails, and while parked on shoulder w/o lights on, someone hits your car

2 Ignorance of non-compliance (e.g., brake lights burn out while you’re driving; no excuse for not knowing the law, though)

3 Incapacity (minor)

4 Inability to comply (blizzard prevents clearing snow from fences)

5 Emergency

6 R’ble non-compliance (compliance poses greater risk than non-compliance) (Tedla v. Ellman)

II Res ipsa loquitur.  (Byrne v. Boadle, McDougal)

A Generally

1 ELEMENTS

a Type of accident that, if it occurs, is more often than not the result of negl (establish through common knowledge and, in some juris’s, expert testimony) 

b D had exclusive control of instrumentality that caused the accident when the negl act was committed

c CA: no voluntary contribution by P -- see Neurig v. Cheathem, below

2 Must be able to show specific instrumentality that caused accident

3 Minority view: exclusive control can be imputed to a group.  (Ybarra v. Spangard)

a If you can get EVERYBODY who had control as a defendant, you can use res ipsa

b But an individual D can absolve himself by showing he didn’t have control

4 Neurig v. Cheathem -- voluntary contribution

a Voluntary contrib = ability to control instrumentality at time negl act occurred 

b This is different from contributory negl

c Three friends go down in a private plane: A = pilot, B = co-pilot, C = passenger.  Plane went down in clear skies, with fuel, no radio transmission.  Presume negl

d C, passenger, could use res ipsa against pilot.  C has no possibility of voluntary contribution -- had no control over instrumentality

e But C could have been contributorily negl.  All three were drinking.  C could have fired up a chugging contest before the flight.  C could be considered to have been contributorily negligent simply by getting on the plane, knowing that the pilot was drunk 

B Rebutting res ipsa

1 Show due care, or disprove one elt of res ipsa

C Can P use both res ipsa and specific evidence of negl? 

1 Majority: P can use res ipsa and specific evidence in the alternative

a This is probably the better approach -- it forces defendant to cough up what he knows

2 Minority: P can use res ipsa, or specific evidence, but not both

D Evidentiary effect of res ipsa (burdens = production and persuasion)

1 Inference (NY) (majority)

a Burdens don’t shift; res ipsa gets you to the jury; may not be dismissed as matter of law

b If D does not produce evidence, and does not persuade jury, is jury bound to find for P?  NO.  Jury may still find for P

2 Presumption (weak) (CA)

a Burden of production --> defendant; burden of persuasion --> plaintiff;

b If D does not produce evidence, is jury bound to find for P?  YES

c If D produces evidence, and evidence is in equipoise, jury finds for D because burden of persuasion is still on P

3 Presumption (strong) (LA)

a Burden of production --> defendant; burden of persuasion --> defendant

III Notice

A Constructive notice

1 Establishes element of breach -- that D should have known about dangerous condition

2 ELEMENTS: 

a Defect must be VISIBLE and APPARENT 

b Defect must have existed for SUFFICIENT TIME to permit discovery and remedy

3 Evidence of safety in the past NOT RELEVANT to c.n.

4 Evidence of danger in the past NOT RELEVANT to c.n. UNLESS that danger warned of another danger that existed then and NOW

B  “Mode of operation” or “business practice”

1 P need not show c.n. where business practice creates reasonably foreseeable risk of harm

2 P need merely show that business practice creates r’bly foreseeable risk of harm

3 Business then has duty to use r’ble measures to discover and remove dangers that come w/ method of business (e.g., self-service produce stand, hair salon exs)

Duty - Immunities - Governmental

I General: no SL, no punitive damages

II State and municipal liability

A Doctrinal questions 

1 Is D an employee of muni or state gvt acting w/in scope of employment?

2 If D were a private actor, would D owe P a duty?

a If no, then no liability

3 Does D have gov’l immunity? --> below

a Is act governmental or proprietary?

i If proprietary, no immunity

b If act is governmental, then is act ministerial or discretionary?

i Discretionary = requires exercise of reasoned judgment; ministerial = adherence to rule, w/ compulsory result

ii If ministerial, then no immunity

4 If act is discretionary, does gvt have blanket immunity or qualified immunity?  (qualified immunity ex: traffic decisions)

B Blanket immunity: except where spec rel’p:  (Schuster/Cuffy)

a Gvt promises to aid

b Victim relies on promise

c Direct contact between gvt agents and victim (Cuffy)

d Agents know inaction will lead to harm (Cuffy)

C Qualified immunity: immunity except where abuse of discretion or no r’ble basis

D Official immunities

1 Judges are immune; prosecutors are immune when acting w/in official capacity

E Traffic decisions

1 Muni has duty to keep streets r’bly safe

2 BUT has qualified immunity --> duties:

a Plan must not be plainly inadequate; must have r’ble basis

b Continuous duty to review plan in light of actual operation

c Once state made aware of danger, must undertake r’ble study w/ goal of alleviating

d One state has plan, must implement w/o unjustifiable delay

e Must investigate IF NO NOTICE

III Federal Tort Claims Act

A Gvt agency may be sued if claim is such that agency could be sued if it were private person

B Exceptions:

1 Activity-based immunities:

a Treasury (money supply), postal service (except incidentals, e.g., mail truck hits you); foreign activities

b Military: Feres doctrine confers immunity for all injuries arising in course of military svc, NOT JUST time of war -- incl med mal

c Military cannot be sued by civs for strict liability (e.g., ultrahazardous) 

2 Discretionary function exception -- two-part test:

a Does any fed statute, reg, or policy prescribe course of action?

i If YES, then ministerial --> no immunity

ii If NO, then next question --> discretionary

b Are the discretionary acts the type Congress intended to shield from liability?

i This includes acts based on PUBLIC POLICY considerations, and NOT merely budgetary issues.  Political, social, or economic judgment.  (Cope v. Scott)

1 Ex: Managing troubled S&L, allotting resources to fix a bad road surface (Cope v. Scott)

2 But NOT: Driving a car, placing road signs (Cope v. Scott)

Duty - Nonphysical Harm

I Intentional infliction of ED

A Easier to deal w/ b/c outrageous circumstances guarantee authenticity of claim

II Negligent infliction of ED

A Two types: direct and bystander

B Direct = breach of duty owed to P resulting in ED

C Bystander = breach of duty owed to third party, typically resulting in phys harm.  P observes accident and suffers ED

III For ALL these tests, some juris’s require PHYSICAL SYMPTOMS too

IV DIRECT ED tests for DUTY

A Special circumstances

1 Mishandling of corpse (leg in Gammon v. Osteopathic Hospital of Maine does NOT count)

2 Negligently-sent message regarding a death

B Toxic exposure cases:

1 Most juris’s require at least actual exposure

2 Some juris’s require that P more probably than not will actually contract disease

3 But if some adverse physical effects have already occurred, recovery may be allowed

C Parasitic recovery

1 ED accompanies a physical injury

2 Some juris’s allow recovery when accompanied by property or econ harm

D Impact rule (rejected in Falzone v. Busch)

1 ELEMENTS: 

a Physical touching

i Exposure to substance that could harm down the road doesn’t count (Buckley) 

b Fear for OWN safety based on ACTUAL risk of injury

c Severe ED

E Zone of danger (Falzone v. Busch)

1 ELEMENTS:

a ACTUAL risk of injury

b Fear for OWN safety based on ACTUAL risk of injury

i Fear based on OBJECTIVE RISK, see HIV cases p. 276 note 5

c Severe ED

F Physical manifestation

1 ELEMENTS:

a Physical symptoms

i But some cts include insomnia, headaches (p. 281, note 6)

b Touching NOT required

G Reasonable person

1 ELEMENTS:

a R’ble person, normally constituted, would experience ED (objective)

b Actual severe ED (subjective)

V INDIRECT ED tests for DUTY

A Dillon

1 ELEMENTS:

a Sensory and contemporaneous observation --> must understand what’s happening (though you could hear it and not see it)

b At the scene

c Close rel’p / serious injury or death

d Severe ED

B Portee

1 ELEMENTS:

a Observation at the scene (understanding maybe not nec’y)

b Intimate marital or familial rel’p

c Serious injury or death

d Severe ED

C ZoD (Bovsun)

1 ELEMENTS:

a ACTUAL risk of injury to SELF

b Injury to immediate family member

c Severe ED

D R’ble person (Rodrigues)

1 ELEMENTS:

a R’ble person, normally constituted, would experience ED (objective)

b Actual severe ED (subjective)

E Marzolf

1 Portee, but more flexible w/ arrival after accident --> can arrive shortly after accident before substantial change in victim’s condition or location

VI DIRECT v. INDIRECT

A No duty to interested bystanders who DON’T witness accident.  Mere foreseeability doesn’t establish duty (Johnson v. Jamaica Hospital)

VII Loss of consortium

A Gen’y predicated on phys injury -- but NOT DEATH.  That’s covered by wrongful death

B Spousal

C Parent can recover for kid, but kid can’t recover for parent 

Duty - Economic Harm

I Negligent misrepresentation tests

A Foreseeability 

1 ELEMENTS:

a Victim r’bly foreseeable

B Modified foreseeability

1 ELEMENTS:

a Victim r’bly foreseeable

b Detrimental reliance

c Victim gets information from client

C Near-privity

1 ELEMENTS:

a Justifiable, detrimental reliance

b D aware of use for SPECIFIC PURPOSE by LIMITED, IDENTIFIABLE class when info was prepared 

c Reliance related to intended purpose of info

d Direct link betw D and relying party

i Simply phone call doesn’t count

D Restatement (Nycal Corp.) 

1 ELEMENTS:

a Same as near-privity, minus direct link

E Privity

II Pure econ harm tests

A Particular foreseeability (People Express)

1 ELEMENTS:

a D had particular knowledge of consequences (ex: contractor misses deadline he knows is important)

B Special relationship

1 ELEMENTS:

a Ps were particularly foreseeable CLASS of victims

b Awareness of purpose and reliance

C Public nuisance

1 Fouled public resource -- must depend on resource directly

D Separation of ownership and use

1 Ex: A has contract to lease boat from B in future.  C damages boat, depriving A of use of boat.  Juris’s split on whether A can recover from C (note recovery from C allows end-run around contract between A and B, which may have been cheaper b/c no insurance in contract)

Duty - Wrongful Birth/Life/Living

I Wrongful birth

A Ex: parents sue for failed sterilization

B Types of recovery:

1 Limited recovery

a RELIANCE DAMAGES:

i Costs of preg; prenatal care, delivery, postnatal; loss of wages; another sterilization; ED from unwanted preg; loss of consortium

2 Full recovery

a As limited recovery, PLUS costs of rearing child

b WITH or WITHOUT offset.  Offset balances costs of raising against emotional benefits of having healthy kid

3 Kid health or unhealthy?

a Healthy = most juris’s choose limited liability

b Unhealthy = most cts allow recovery for extraordinary med and custodial care UNTIL age of majority

II Wrongful life

A Ex: kid sues b/c born unwanted or unhealthy

B Kid healthy or unhealthy?

1 Healthy = no recovery

2 Unhealthy = some cts allow recovery for extraordinary med and custodial AFTER age of majority

III Wrongful living

A Ex: doc ignores DNR order

B Cts gen’y unwilling to second-guess docs

Causation

I Actual causation

A Single cause

1 P must show that D’s negl was more probably than not the cause of P’s injuries

B Multiple causes

1 Where two events concur to cause indivisible harm, and either would have been sufficient, each is a but-for cause if it was a “substantial factor” in causing the harm

2 Where other causes might have been present, P must show w/ r’ble certainty that D’s action caused harm.  (Stubbs)

3 Loss of chance

a The harm = the loss of likelihood of avoiding injury

b Traditional approach

i P must show that D’s negl more probably than not caused P’s injuries

1 Ex: P came in w/ a 20% chance of survival.  D’s med mal reduced that chance to 0%.  P died

a No recovery.  P still likely died b/c of pre-existing condition

2 P came in w/ 60% chance of survival.  D’s med mal reduced that to 5%.  P died

a Full recovery.  Death was more likely than not due to D’s med mal

c Loss of original chance

i P must show that D more probably than not took away more than half P’s chance of recovery

1 Ex: P came in w/ 38% chance of survival.  D’s med mal reduced that to 5%.  P died

a P recovers 38% of value of his life.  D’s med mal reduced his pre-existing chance of survival by more than half

2 P came in w/ 38% chance of survival.  D’s med mal reduced that to 25%.  P died

a No recovery.  D’s med mal would have to reduce chance to < 19% in order for P to recover

d Reduction in chance

i P must show that D’s negl more probably than not took away some of P’s chance of recovery

1 Ex: P came in w/ 38% chance of survival.  D’s med mal reduced that to 25%.  P died

a P recovers 13% of the value of his life

4 Enhanced risk (not yet followed by actual damages)

a Traditional approach

i P must show that it is more probable than not that he will incur future harm as a result of D’s negl

ii If P cannot show future injury more probable than not, he may still recover monitoring costs.  But may not recover ED 

iii Some juris’s P MAY recover if he shows > 50% chance of future injury

b Emerging view

i P may recover for increased chance of future harm.  Ex: D’s negl causes P’s chance of future injury to increase from 5% to 25%. P recovers 20% of value of injury

C Multiple defendants

1 Indivisible harm (i.e., harm not attributable to specific D)

a Sequential --> all parties J&S liable

b Concurrent 

i If both parties caused harm, independent or in concert --> J&S liability

1 This applies even if either act is a but-for cause (two fires)

ii If only one party caused harm, independent, but both were negl --> 

1 ALTERNATIVE liability

a Burden of proof shifted to Ds.  Either can try to prove he didn’t cause the harm.  Else J&S liable.  (Summers v. Tice)

b Only used for small numbers of Ds

iii If only one party caused harm, independent, only one party negl --> no recovery.  (Garcia)

2 Divisible harm (i.e., harm attributable to specific D)

a Sequential --> 1st party J&S liable for later f’ble harm; later parties severally liable for their injuries

b Concurrent, independent --> S liability

c Concurrent, in concert --> J&S liability

D Market share liability

1 Many Ds.  Don’t know which D hurt this P.  Too many Ds for alt liability; not acting as a team (Ybarra) or in accordance w/ trade group (enterprise liability)

2 Approaches:

a Pure several: Ds pay in proportion to mkt share

b Proportional several: Ds cover missing or insolvent Ds’ share in proportion to their own.  Ex: A originally had 10% of mkt.  60% of mkt represented in suit.  A pays 10/60 of damages

c Some juris’s allow D to use evidence to excuse himself from suit

E J&S reforms (p. 373 for some of these)

1 Rest. “tracks”

a Track A: J&S

b Track B: several (this is comparative fault, I guess)

c Track C: Reallocation

i Ex: D1 = 10%; D2 = 20%; D3 = 15%; D4 = 30%; D5 = 25%.  $100k total damages

1 P sues D1, collects $100,000.  D2 is insolvent.  D1’s correct share then is (10/80)* 100,000.  D3’s is (15/80)*100,000.  etc.

d Track D: J&S if fault over a threshold (usu 50%); several otherwise

i Ex: If D1 is 65% liable, he’ll pick up D2’s tab if D2 is insolvent

e Track E: J&S for econ damages, several for non-econ

2 Others

a Abolition of J&S.  Risk of insolvency on P

b Abolition of J&S if P has some fault (even if only 1%)

c Abolition of J&S for certain torts (e.g., toxic, environmental)

F EXAM APPROACH for exposure cases

1 In-concert (J&S)

2 Alternative liability

3 Enterprise liability (J&S b/c of trade group)

4 Market share

II Proximate cause

A Main issue: was P’s injury a foreseeable consequence that the D should have r’bly anticipated?

B Req’ts:

1 R’bly foreseeable result or type of harm (unexpected manner, extent okay)

2 No superseding intervening force

C Extent

1 “Thin skull:” P responsible even if severity of harm unexpected.  (Benn v. Thomas)

2 Precipitating factor: Usu in cases of mental illness.  P responsible for loss of good years

3 Post-accident exacerbation of injury: P liable for further harm, even negl, if foreseeable

a Ex: P hurts D, and he is injured further by doc’s med mal

b But if D is injured when someone else rams the ambulance due to a heart attack, P is not responsible for that further injury.  Unforeseeable heart attack breaks chain of causation

D Type 

1 Direct: P is liable for all direct harm, foreseeable or not, unless superseding cause.  (Polemis)

2 Foreseeable:

a Liable when type of harm that is r’bly foreseeable, unless superseding cause.  (Wagon Mound I)

b Liable when type of harm is remotely foreseeable, unless superseding cause.  (Wagon Mound II)

E Manner

1 Foreseeable intervening force: P is liable for foreseeable intervening forces coupled w/ foreseeable victims (Kinsman icy river cases)

2 Unforeseeable intervening force: Chain of causation broken if:  (McLaughlin v. Mine Safety)

a Intervening act was unforeseeable to original actor

b AND intervening actor’s conduct was worse than original actor’s (e.g., gross negl v. negl)

F Victim

1 Only liable for f’ble victims, even if you were negl to someone else who WOULD be a foreseeable victim.  (Palsgraf, Cardozo)

G Rescue

1 Unless performed in grossly careless manner, rescue attempt does not break the chain of causation

2 D is liable to rescuer

3 And D is liable to original victim for add’l injuries sustained in rescue attempt, even if part or all of injuries are due to rescuer’s ordinary negl 

Defenses

I Contributory negligence

A Complete bar to recovery

B D’s burden to prove P’s contrib negl; can show via negl per se

C Exceptions:

1 Mental illness or physical disability.  Frailty taken into account.  Juris’s split on kids

2 Defense doesn’t apply to gross/reckless/willful/wanton -- unless P’s conduct was gross/reckless/willful/wanton too

3 P’s negl must be related to D’s negl which caused harm

4 Imputation of contrib negl only when there would be vicarious liability of Ps were Ds

a Ex: P was passenger in P1’s car.  Car hits D’s car.  Both P1 and D at fault.  P1’s negl does not bar P from recovery

b Ex: But where employee A of company B was contributorily negl in accident w/ negl driver C, A’s negl will be imputed to B.  B won’t recover for his property damage from C b/c of A’s contrib negl

D P’s defenses to D’s claim of contrib negl:

1 Last clear chance

a Sequence of events: P’s mistake, D’s mistake, P’s injury

b Oblivious peril: P is unaware of peril

i ELEMENTS

1 D has actual knowledge of peril

2 D fails to act to prevent

c Helpless peril: b/c of mistake, P has divested self of opportunity to self-protect

i ELEMENTS

1 D knows or should know of peril

2 D fails to act to prevent

II Comparative fault

A This is the law in almost every state

B Two approaches:

1 Pure: P may recover from D whatever % D is responsible for

2 Modified: (note last clear chance can still override and allow complete recovery) (see class 12/1/03 for example)

a Not as great as: if P’s negl < D’s, P recovers from that D

i w/ aggregation; w/o agg, w/ ratable allocation; w/o agg, w/ J&S allocation

b No greater than: if P’s negl <= D’s, P recovers from that D

i w/ aggregation; w/o agg, w/ ratable allocation; w/o agg, w/ J&S allocation

C Set-off

1 Ex:

a G has $10,000 damages, H has $40,000.  G’s fault = 60%

b G owes H $24,000; H owes G $4,000

i If no ins, G simply pays H $4,000

ii If both parties insured, H’s ins pays G $4,000, G’s ins pays H $24,000

iii If G has ins, G’s ins pays H $24,000; H pays $4,000 back to G

iv If H has ins, H’s ins pays $4,000 to G.  G gives it back to H

D Settlement

1 When settler E doesn’t have fault assigned:

a Ex:

i P injured for $100,000.  E settles for $30,000.  P is 25% at fault, F 75%

ii Two approaches:

1 Take out the sett’t on the top: $100k --> $70k.  P eats 25% of $70k; F pays 75% of $70k

2 Take out the sett’t on the bottom: P eats 25% of $100k --> $75k.  Take out the sett’t --> $45k.  F pays $45k

2 When settler E has fault assigned:

a P injured for $100k.  E is 60% at fault; F is 40% at fault.  E settles for $40k

i Four approaches:

1 Pro tanto:

a Subract $40k.  F owes P $60k

2 UCFA

a Subtract E’s fair share $60k.  F owes P $40k

3 Whichever is less

a Subtract $40k ($40k sett’t < $60k fair share).  F owes P $60k

4 Whichever is greater

a Subtract $60k.  F owes P $40k

III Avoidable consequences

A This affects damages, not liability

B Avoidable consequences

1 P must take r’ble steps to rehab after injury (but no duty to undergo risky surgery).  Failure to take steps leads to reduction in recovery

C Anticipatory avoidable consequences

1 Some juris’s (not most) reduce your damages for failing to take steps before the injury to mitigate damage.  Ex: wearing seatbelt

2 Other juris’s bar recovery entirely

IV Assumption of risk

A This applies to deliberate, knowing decision to accept risk.  If you don’t know about the risk, you may be contributorily negl, but you haven’t assumed the risk

B Traditionally complete bar

1 Express

a Contract rules of interpretation

i Rules of construction

1 Language must be clear and unambiguous (ambiguity is construed against the drafter)

ii Unconscionability

1 Procedural: unequal bargaining power?

2 Substantive: on its face, terms that suggest a failed process (e.g., P disclaims any right to sue for intentional, willful, wanton misconduct)

2 Implied

a Primary: D never had a duty to P, or didn’t breach it

i Ex: spectator hit by baseball at game

ii D’s duties -- ELEMENTS:

1 To transmit information about risk

2 To operate in manner consistent w/ risk presented

b Secondary: D had duty, but P’s assumption of risk caused D’s duty to dissipate

i Ex: LL negligently allows apt bldg to catch fire.  T dashes into bldg to save his favorite hat, and is burned

ii ELEMENTS:

1 Did P knowingly, voluntarily and unr’bly take on the risk?

a If so, then complete bar to recovery, or reduced recovery in comparative negl

b Ex of r’ble assumption of risk: above example, but T dashes into bldg to save infant son rather than hat

Damages

I Single-judgment rule

A Only get to recover once

II Types of recovery

A Two types of damages

1 Pecuniary (has market value; e.g., med expenses, prop damage)

2 Non-pecuniary (e.g., emotional harm)

B Physical injury

1 Pecuniary: med expenses

2 Non-pecuniary: pain and suffering

C Property damage

1 Pecuniary: repair/replacement, loss of use

2 Non-pecuniary: CAN’T RECOVER for these reasons:

a Predictability

b Consistency

c Fraud

d Promotes emotional attachment to property

e Ex.: Letter with sentimental value.  What about pets?

D Emotional distress

1 Pecuniary:  med expenses, lost wages

2 Non-pecuniary: loss of companionship

E Economic loss

1 Pecuniary: lost wages

2 Non-pecuniary: NA

III Special case of death

A Two approaches.  Recovery for, say, economic loss made under one theory may NOT be made under the other theory (no double-recovery)

1 Wrongful death

a This is for losses sustained by others as a result of victim’s death

b Wrongful death replaces whatever claim decedent would have had had he survived, so must show duty, breach, causation

i Damages, though, are not what the decedent suffered/would have suffered.  Damages are those statutory beneficiaries suffer as a result of the death

c Typically administrator of estate sues for benefit of statutory beneficiaries

d Pecuniary: loss of support

e Non-pecuniary: loss of companionship, guidance, affection

f Defense: if harm was derivative

2 Survival

a This is for pre-death losses for which victim could have sued had he lived

b Estate sues for harm for which decedent could have recovered had he lived

c SO: damage person’s death caused to OTHERS isn’t included

d Pecuniary: lost wages, med expenses

e Non-pecuniary: pain and suffering before death
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