Remedies-Infelise-Spring 2002

A remedy is anything a court can do for a wronged or potentially wronged party. The law of remedies is both substantive and procedural. 

I. Categories of Damages-Compensatory Damages – we look at damages based on value.

A. Fundamental Basis – Put P in his or her rightful position. This is shorthand for restoring the party, nearly as possible to the position he would have been in but for the wrong. P may be entitled to pos that is not always the same as his original position. Sometimes the P is entitled to damages based on a prospective position- one he never occupied.[lost wages, lost profits]

B. Hatahley illustrates rightful position and the problems in adopting the rightful position as the measure of compensatory damages.

1. 10th Cir says emotional damages should not be rewarded as a lump sum, individuals should be examined to determine extend of each ones damages.

2. Missed Ceremonies- p&s, very personal. Very hard to value, can testify as to   importance of ceremony, but value is det largely w/o guidelines.

3. 10th Cir says value of any horse is replacement cost; Trial court awards value based on training, breeding makes the horse unique. Very few courts would use the trial ct method of valuation b/c it is too indirect (horse=3 sheep, sheep sell for X on mkt). Modernly, a horse appraiser would be used.

4. 10th circuit wants records on lost livestock, such records don’t exist

5. Certainty is less important for Torts than recovery on Contract. But we strive for precision, hence the need for individual determinations.

6. 10th Circuit by insisting on certainty, individuation, etc – adds much to the cost of recovery by the P’s

7. 10th Circuit wants them to mitigate, how possible is that for the Navajo in the 1950’s

8. this case stds for the fund principle of damages is to restore the injured party, as nearly as possible to the position he would have been in but for the wrong. This is the essence of compensatory damages=rightful pos. but see n7(16)

C. 50 acres illustrates how the value of the thing at issue is used to measure damages. Illustrates Use of value as a proxy for rightful position. Condemnation case. Depreciated value (15yrold site,50ac=225K) chosen over Substitution Cost (new site, 113 ac=723K). 

1. City(P) says use value of new facility and discount for increased size, lifespan, etc. Court says no, doesn’t squarely address – too indirect, roundabout to use.  Also cost of new facility may not equal FMV b/c City may have overpaid for new facility, land may devalue as soon as used for landfill.

2. In Takings cases, no incidentals or consequentials allowed

3. The general rule is the P gets the lesser of diminution in value or cost to replace.

4. See (23) n6. O’Brien-can’t build barges during WWII (normally costs 45K new for this use, can’t be bought currently)- Currently old barge costs 50k to fix; As of date of trial, barge is not replaceable new. Should damages be capped at 45K?

5. N2 (22) Owner may testify as to value but its suspect; cf econ arg- used cars.

6. O’Brien & 50 Acres stand for P is entitled to be made whole but in the least expensive way to D.

D. Trinity Church (Hist landmark)- “Takedown Analysis” 26% of lifespan 1876-1968, damage 1968-72 used up 35% of lifespan, total = 65%.

1. General rule for damage to real property –“lesser of” standard –either diminution in value or cost  to repair.

(a) Exception- real property which is special purpose prop. Cost of restoration trumps diminution in value.  Also applies to property which is polluted b/c clean up is legally mandated. 

2. Award component #1-cosmetic repair of interior & exterior; #2 struct damage

3. O’Connor concurrence says no legally recognized damage (no loss of use), crack don’t effect use and/or its too speculative-will church fall down? 

4. But church can’t wait to sue b/c SoL.  Have to sue before claim is ripe, not when damage occurs –church falls down

5. The work is to be done in the future, why wasn’t it discounted to present value? You can’t discount it if you don’t know when it is going to fall.

E. Decatur Co. Ag v. Young(soybeans)- look for exceptions to the general rule dependent on circumstances

1. Is there suff certainty to make an award? D would try to prove that Young would get less yield anyway.

2. Generally damage is measured at the time of the loss. 

(a) Crops are an exception, meas at the time of harvest b/c provides relief to p, it is easier to determine value at time of harvest 

(b) This is a compromise btwn P’s speculative value and D’s low figure at time of injury

3. Is D entitled to an offset b/c P may have spent less time harvesting his reduced crop? 

(a) Value of time – often presented in form of labor costs. Damages = amt lost- savings due to loss.  Labor costs can require meticulous documentation.

4. P must defend his 50 bushel loss figure: weather reports, soil analysis, other to meet more likely than not- civil std of proof.

(a) In the US we use that std b/c we don’t think a higher std would be fair

(b) Value of work in progress = costs expended +profit=value-cost of completion.  If not, value of the thing produced doesn’t equal cost of producing it (or you made a  mistake). There is often more than 1 way to calc the damages- the results should be about the same. If they aren’t, you should know why.

(c) Decatur shows the convergence of the figures for 1)reliance+ expectancy and 2)value approach. 

(d) Expectancy= 50 bshl*profit. Young’s Reliance on Decatur leads to Expectancy loss (unless Decatur was only avail crop duster). Decatur’s promise to spray created expectancy of normal harvest

5. Young had tried to get price for 6 mo.s later (higher) saying I always hold my beans in storage. But if prices had been lower then he would not say that; this is why cts use day of harvest.

F. Summary –the system is committed to compensating tort, K breach victims using a measure of damages based on value. 

1. Some injuries are hard to reduce to a dollar figure: evidence may be incomplete, witnesses may be evasive, jury may not understand, may not have context for the decision, particularly for pain & suffering (p&s)

2. The trier of fact has enormous power in setting compensation, there are few guidelines

3. There’s difficulty in dealing with appellate court review b/c the appellate court has no relationship to actual trial, witnesses, can’t determine credibility.

4. Trinity, 50 acres, Decatur illustrate nuances in rightful position. 50 acres P is made whole by the least expensive means (takings case), Trinity illustrates an exception to the “lesser of” rule, Decatur involves the point in time to value the loss; an objective std as seen by the ct, not exactly rightful position. Damage measures-value measures work well where the P can cover.

5. Three typ types of value based damage award. (BoK, Prop damage)

(a) Value of prop taken

(b) Diff btwn K price and FMV of prop promised  but not delivered

(c) Diff btwn prop value before and after damage

II. Reliance v. Expectancy Measures– these two may eventually lose their meaning if BoK remedies move to a rightful position analysis

A. Neri –P sued for restitution based on unjust enrichment. He couldn’t have sued for BoK b/c he was the breachor. Unjust enrichment is a separate theory of liablity

1. P may elect reliance, restitution, or expectancy damages. However expectancy is P’s preferred choice when it can be proved. But when a Bad (losing) K is breached, P will often seek restitution.

2. Here, Neri says dealer recouped his losses by re-selling the boat. The dealer says no, I would have sold 2 boats otherwise. But Neri is still entitled to get back deposit –(seller’s lost profit and incidentals).

3. UCC (not on Exam) 

(a) 2-718(1) liquidated damages v. 2-718(3) seller’s offset agst restitution ---




leads to 2-708 (1) or if   2-708 (1) ----




doesn’t put seller in good enough .





position  use 2-708 (2)

(b) 2-708(2) is badly drafted(41)

4. Some vendors, unlike the Dealer here, only impose chgs based on reliance b/c they want the good will, repeat customers see n1,2 (41). Expectancy remedies for minor breaches may not be best for business where the freedom to change your mind is important-consumer transactions are often cancellable- hotels, flights). 

5. Defense of expectancy measure- 1) a credit economy basically makes present and future (promised) goods equal. If future goods are the same as present goods, when they are not delived= injury to that property-a trespass. 2) A promise has present value b/c the law enforces it ; policy of promoting reliance on business agreements, 3) moral value- people should keep promises; 4)Only the expectancy remedy tells us if the breach was efficient (item worth more to buyer2, buyer 1 no worse off).

6. Essential reliance are the costs nec to perform K, incidental reliance is lost opportunities

7. Important, sometimes rightful position means you restore the P to the position the D occupied before the K was entered into.   

8. Hypo what if the std was “what’s fair” how would that compete with other damage measures.  Expectancy looks like fairness, both are speculative. We use an expectancy measure for BoK b/c it validates the prevailing moral view that it is wrong to breach a K.            

9. Posner applied to Neri- most of his examples are based on breach by the seller.  He might say that Neri should take seller’s profit  into account  before deciding to be hospitalized.

(a) Anomalies must be discarded before using models, perhaps a distributor-buyer k doesn’t fit the Posner model

B.   Chatlos v. NCR(48) Breach of K case. extreme diff btwn reliance v. expectancy, expectancy awarded.

1. initial award 57K, 63K conseq; New trial ?(check) 2d award 201K-benefit of the bargain-difference between the value of goods delivered and the value of goods as warranted). Appeal: D wants a cap on remedy at 46K (what P paid for computer). P ordered a computer based on specific warrantied capabilities.

(a) The correct measure is 2-714(2), same as 2d award. FMV of computer sold is relevant but not controlling.  

(b) If NCR’s agents representations had been true, the computer would be worth far more than its cost; if the representation is false the computer is worthless to Chatlos. We don’t discourage buyers from trying to get a good deal, but we don’t usually give them a windfall

(c) The court gave deference to Chatlos and not to Hatahley b/c Chatlos could show a basis for their award with documents and papers and Hatahley’s decision was based on the fact finders judgement as to veracity.  It seems to Infelise that since the appellate ct is in no position to judge veracity, they should defer to the factfinder there. 

(d)  Also a K is easier to prove, trier might be more comfortable that there is proof Important (55)n1

(e) Dissent says 2-714(2) is limited by 1-106(1).  Is the award bounded by reasonableness or by reasonable expectations.  Should impossible expectations be met.

C. Smith v. Bolles (tort) (not UCC) reliance, not expectancy awarded.

1. Measure of damages- Expectancy = $8.50* 4000 shares; Reliance= $1.50*4000 shares

2. Smith gets reliance measure perhaps in part b/c it was felt he knew the deal was too good to be true.

III. Consequential Measures – all labels for these measures mean less every year. Courts are uneasy about the speculative nature of consequentials.

A. General rule about unpaid $, damages =unpaid $+pre-judgement interest, no consequentials. Important (59)n4. See FRCP 9(g) specificity req’d for consequentials

B. Texaco -Penzoil Stock-500M, Oil 7.53B, Profit 6.68B – Pennzoil bargained for 3/7 of Getty Stock. K had provision for division of assets if restructuring failed. If all Pennzoil was buying was stock, profit was 500M.  If they were trying to get Oil, 6.68 B profit. Texaco messed up their K, they sued in tort for interference w/ K. Received their expectancy measure plus consequentials(compare with Smith v.Bolles-difficult to reconcile)

1. Under what circumstance might they have been under compensated?

(a) Valuation was wrong

(b) They were awarded the profit on the oil, not the oil and the stock. (But what is the stock worth w/o the oil) I: In Oil industry stock value is unrelated to oil value.

2. Why did Texaco not rebut Pennzoil’s expert with their own?

(a) Texaco used the all or nothing theory – If Pennzoil ever had a right to an award, it was so fleeting as to amount to nothing.(kicking selves now- prob should have said only entitled to stock profit-500M)

3. (72) Present value analysis- ct says Pennz has an obligation to work toward restructuring in good faith, but also has a duty to its shareholders.  In any event, Pennz couldn’t get the oil until a year later but had interest immeditately. Perhaps the 6.68B should be discounted back by 1 year

4. (71) When uncertainty is due to an act of D’s conduct…

5. If K recovery-Texaco pays only for transaction see notes p 73 check

C. Kearney(75) Did repair and replace remedy fail to achieve its essential purpose? If it does the buyer could not have been bargaining for a machine that was down 50% of time. R&R will fail if the machine is down too much (this case) or when R&R is obviously designed to protect seller from his own negligence in mfg or repair. Under 2-718, 2-719 consequential damages may be limited. Trial Ct says R&R failed-award consequentials over it, appeals says even if R&R fails, limit stands. See comment 1 to 2-719 (77) minimal remedy must be avail. Most important: 2-719(2) &(3).

1. 2-719(3) Limitation of consequentials for inj to the person in the case of consumer goods is invalid unless it is shown to be not unconscionable. This holds out poss that disclaimer of conseq may be unconsc even in commercial setting ( unequal bargaining pwr, misprepresentation not rising to fraud)

2. Limitation of consequential damages clause when you refuse to stand behind your work. (Legit purposes- preclude consequentials where:1) risks vary (& are hard to calc); 2) misuse is likely; 3)there are fragile equipment & buyer may not otherwise maintain or 4) concievably cold be negotiated for a price break, but unlikely.

3. There are two cl for damages in this case, when R&R is invalid, does P get all remedies or only those remedies avail in the unchallenged no-conseq. Damages clause?

4. P Should try to prove damages under 2-714 ala Chatlos

5. Competing policies- Freedom to K, Guaranteed minimal remedy.

6. Sometimes it may be easier for the buyer to insure against losses than the seller. Lack of 2d sale may keep seller in line. 

D. Buck v. Morrow –direct(general) damages, indirect(conseq)damages. Ct says Buck may prove loss of cattle, cost of extra hand but must show it results from the loss of the pasture

1. Rule- a party may recover for consequential damages reasonably anticipated at the time of the K.

2. (58)n1. Is there any theory where Buck is restored to rightful pos. w/o compensation for extra hand &lost cattle. Only if you say Buck knew he might lose the lease and thus assumed the risk (but even then you have the “all losses” provison.

E. Meinrath-comment bott (65) Ct says he should have covered himself with a liquidated damages clause and thus eliminate the need for speculative analysis. (But LD must relate to actual or forseeable damages…)

1. Stds for rule that where mere exchnge of money is involved , the only consequentials allowed are prejudgement interest.s

2. LD clauses btwn arms length parties of equal power are usually enforced

3. I: LD ensures conduct (penalty bond).  

4. (67) n 7 describes bad faith insurance BoK (not true in CA) 

IV. Limits on Damages: Avoidable Harm, Offsetting Benes, Proximate Cause, Certainty Req.

A. Farmer’s Export, – see Mark’s sht for 1/31 (dock bills ship for overstay due to strike)

1. Is it a penalty: 1) is the actual or anticipated loss caused by the breach; 2) is it difficult to prove actual loss.

2. Ct says 2) determines how much leeway there is in 1). & yes, difficult to determine – but party challenging LD must prove it is a penalty.

3. LD not usually enforced if actual damages are 0. One purpose of LD is to reduce litigation, does it work?

4. Note 4 (87) Where LD is the same for violation of any of several obligations of varying importance, it is a penalty bond, Cts are split on enforcing PB. PB clauses arre voided b/c K remedy is compensation. Ct prefer to under rather than over compensate b/c K’s are intended to allocate actual risk. But aren’t the parties themselves best suited to allocate risk rather than the cts. LD may encourage one party to push the other to breach.

B. Northern Illinois Gas, – see Mark’s sht for 1/31.

1. Is the LD clause the exclusive remedy? Does 2-719(1) mean there is always a choice of remedy. The court says LD is an agreed measure of damages not a limit on the remedy. An overliquidated damage cl may be penalty; an underliquidated damage cl may be void under 2-718. How do LD cl apply in abnormal markets?

C. Sj Groves v. Warner(93), – see Mark’s sht for 1/31 Where a choice has been req’d btwn 2 reasonable courses, the person whose wrong forced the choice can’t complain that the wrong choice was made. Where both D&P may mitigate, if D fails to do so he is no position to blame P. P must cover, except where D has an equal opp’ty to cover

D. Helfend- Wouldn’t counting the ins policy provide a more precise meas of damages? Exception to the Offsetting Benes rule-Collateral source rule is an accepted distortion, tortfeasor should not bene from the victims wisdom or thrift. Also many policies have subrogation cl where P reimburses insurer so it may not be a double settlement. Vicitms Atty fees are not a good arg for this rule, amts are similar in this case, but unrelated

E. Small v. Combustion Engine, – see Mark’s sht for 1/31

F. Ford v. EEOC – see Mark’s sht for 1/31

V. Proximate Cause- the cases are a good illustration of related liablity doctrines that limit remedies. Some of these are thought to be substantive rather than rules of remedy. 

1. 1) Review of implications/doctrine of Proximate Cause, 

2. 2)Requirement of  notice for spec. consequentials in K 

3. 3) Sometimes in tort, party engaging in tortious conduct will not have a duty to the victim, 

4. 4) No recovery for economic harm unaccompanied by physical harm.

B. Pruitt v. Allied- Chemical spill in bay. Exception to General rule 4, where econ harm only; Much more generous than the general rule, but only compensate those on the water, not those on the shore.

1. (114) need to limit liability based on:

(a) certainty

(b) no double recovery

(c) judicial economy- secondary and tertiary effect of the spill affects huge # of parties

2. Discussion – will those on the water always sustain more certain damage than those on the shore? Certainty: Seafood harvest could decline for other reasons (overfishing, disease, etc.) Maybe a wholsaler’s damage is easier to calc. Foreseeability: Honestly, all of all P’s losses were foreseeable by any reasonable person.  Ct uses degree of foreseeability to draw the line. Double recovery: shrimp wholesaler hypo- 1) fisherman 2) wholesaler. Just giving the profit margin to each will not be a double recovery b/c whprofit =wh sales price minus fishermans price. Assuming no long term K, why should we compensate the wholesaler, we might compensate him if he has no other source of shrimp, but he must prove this. What if no shrimp due to overfishing, in that case fishermans risk is equal to wholesaler, if wh has no other source. But here we only compensate fisherman. Risk of Bankruptcy of P: If damages are high, allied will just raise prices- shouldn’t price take into account all externalities.

3. Is this subsidizing corporate America? Yes –the behavior is socially subsidized, allied doesn’t pay the true costs. Why should the wholsaler bear the cost of the polluter’s behavior? Ct says it is cheaper for wholesaler to handle loss than Allied b/c he can cover. But high transaction costs, may not be avail. May also effect rep of wholsaler (Chesapeake shrimp)Real Social Cost – intesection of econ. Efficiency & ? Infelise: Allied will spend exact amount on prevention it expects to pay in damages (#expected releases* expected damages). If there is less required compensation, they will pay less to prevent( more spills.(8) of supplement- Oil pollution Act provides for more externalities. Insurance requirements will also effect this.

4. We achieve a climate of economic inefficiency. Allied can’t know how much to pay b/c of such widespread damage-in this case it will always be a guess. Extending standing further out is not less precise, but it is larger amount. (8) of supplement- Oil pollution Act provides for more externalities. Insurance requirements will also effect this.

C. Ezra v. Swiss Bank – Missing wire transfer. (tort case b/c no k btwn parties)What could the bank do to avoid such losses. Tell customers 48 hrs is req’d for transactions, req email verification. Swiss Bank is a better actor than Allied, much less magnitude of harm, bank customers are in a better position to minimize risk than fishermen. This loss is much more foreseeable to the P than to D. 

1. If P told the Continental teller, a $2M deal hangs on this would it make Swiss Bank liable? No, not even if he told a Swiss Bank teller. Swiss Bank would tell him to go elsewhere rather than accept that kind of liability for the cost of a wire transfer or make him pay extra.

(a) The Doctrine of Special Notice is significantly eroded. Just notifying is not sufficient to transfer liability.

(b) Stds for Role of notice in limiting consequentials. I: Not a great case for this, tho b/c bank knows that big time deals are done by wire trfr. What case is really about is 1.50 is totally insuff to take on this liabilty.

2. Cabbie hypo- businessman tells cabbie I have to be at the airport in 15 minutes or I lose my $2M contract. Cabbie says he can get him there but fails. Loss is not remote or unforseeable.  Why can’t businessman sue & recover damages ? B/c businessman is the best cost avoider in the situation. But there are avoidable consequences (analagous to comparative negligence). Cabbie doesn’t have a duty to act illegally or recklessly.

D. SW Bell v. Norwood –coa is tort of negligence. Gen’l rule, tortfeasor is liable for all damages that flow directly & proximately from the tort, but not those that are remote

1. Important-read concurring op, very clear

E. Bigelow v. RKO – Certainty Requirement- limit on damages. Review case for analysis on certainty. D says can’t estimate damages –too uncertain(b/c anticompetitive measures are still in place). P tried to work around by: 1) using similar theater’s reciepts; 2) using prior reciepts. D says b/c distribution of films, audience approval is fickle, P might not have done better anyway. Ct says D may not use its own wrongdoing to try to prove damages are uncertain. FF dissent: No proof of causation for P’s damages. Not sure P was harmed or that D is liable.

1. Infelise: illustrates Cts must choose how much uncertainty to accept.  If certainty is req’d, P may not be restored to rightful pos., if not req’d P may be over or under compensated for harm. In most circumstances, if D is liable, he will bear the cost of uncertainty.

2. (135) n 3 what if P’s expert says damages are 0-115K. What does the law allow us to award? Possibly Nothing, P compensated at least price to D. but if expert says $20-115K- testimony establishes a credible basis for some damages ( then can PFA # in range.Hypo 2- says $20-115K “but likely in middle”- jury will pick # near middle. See (135)n2 what is it about p&s that makes us require certainty. 

3. Identifying appropriate remedies is not a mechanical process. COA alone does not determine remedy. Cts look at 1) reason for liability, 2)foundation of issue/law, 3) outcome if liability being imposed or not  when deciding on the presence of liability & proper remedy

4. Any certainty requirement works agst P but a jury’s estimate may be wildly innaccurate

F. Brunswick- Infelise: P should not be compensated for a loss of a potential monopoly using anti trust. P’s wanted D’s to close bowling alley so they would have less competition. Not really a conflict of remedy & substantive policy

1. Sometimes substantive mistakes and mismatches with a remedy will occur. Be aware. Brunwick is just a bogus claim by a P.

2. The rightful position of  P here is the pos he would have occupied but for the wrong (per I 5/2- may be mis-transcribed)

G. SureTan- classic conflict of remedy & substantive policy

1. How much longer were the undoc workers likely to work before being found and thrown out if the employer hadn’t called la migra on them for union organizing.

2. Usual remedy is back pay (but for the wrong, they would have been working w/o detection). SC agreed but said appellate ct could not award if not in original NLRB award (additur?)

3. What if victim is also wrongdoer? Big in illegal search and seizure cases.  Exclusionary rule may be more on the grounds of deterring officer’s behavior providing remedy to victims..

4. Remedies implement substantive policies and any remedy may have to be adapted or kimited when applied to Par--  substantial violation.(142)

5. Supreme Ct is more willing to use deterrent remedies defensively (exclude illegal evidence) than offensively (back pay damages for victim).

VI. Pain & Suffering- absence of a formula reflects the ultimate intangibility of P&S. Hard to value in dollars. The current approach doesn’t work.  The jury observes the witnesses and evaluates credibility, but the jury gets no neutral info about P&S damages. Then after decision, judge will decide if the jury has met a certain criteria. Last & most unfairly, appellate ct reviews, w/o ever seeing witnesses. What is wrong with telling jury about prior judgements- facts need to be analagous, judge could decide. Why should there be a check on jury’s verdict absent fraud.

A. Beagle- allows use of a per diem amount to calculate the lifelime award but doesn’t allow use of the golden rule –do unto others as you would be done unto. Says P&S must be personalized to jury, says golden rule is overcompensation compared to other methods; forces jury to abandon neutrality.  When do we know that some rhetorical argument is unacceptable?  Ct. says arg is unreas when it over or under compensates P (but it is all based on an arbitrary uncalculated standard.)

1. Traynor dissent- per diem can greatly distort a reasonable #. (could both #s be reasonable? Traynor never saw a witness.

2. (152) n8 consider minor short term injuries- should we use a market analysis based on paying someone to take your place.

3. Majority of states- no per diem but P can suggest a total # for P&S (except NJ, Pa). 15 allow per diem. Fed circuits are split.

B. Wrongful Death- how to value.  There are safeguards to exclude prejudice & passion, reserved for criminal trial.  Jury selection weeds out those who disagree with our client, Rules of evidence- designed to limit what the jury sees. Jury instructions.Even causes of action serve to limit: some coa have no remedy. Appellate ct check for reasonableness. Broadly, the process validates the outcome.  All juridictions allow funeral exp & some meas of financial support that the decedent would have provided; nurture, education, childrearing, homemaking also compensable.  Some jurs allow recovery for loss of society- love, care,etc, but most do not allow recovery for grief & mental anguish- stems from English pecuniary loss doctrine. Little value to children, adult w/o deps & retired people.

1. Tort reform movement – build more structure & according to proponents, more reasonableness.  But not so quick to step in when we disagree with trend or outcome. 

2. Infelise: large verdicts are not synonymous with passion & prejudice.  When it is impossible to distinguish btwn passion & reason, the legislature should step back. A Pers Injury trial, after liability determined, is mostly about present & future expenses. 

3. A wrongful death trial- you compute future support for heirs & family and… the verdict involves something wholly intangible.

4. I: likes Posner:s views (174), but not zero tolerance view.

5. Etheridge- Medical Cap Case- rightful pos less important, stability of Ins industry more important. In Medical Cap situations, savings come from the most injured. Smith (168) caps are not unconstitutional. View P&S are not “noneconomic damages” see (169 or 70) the real tort crisis (171)

6. Wims v. Barkus- Remedies are drastically affected by the facts. (155) n8 probably P’s credibility was undercut on the stand- Don’t oversell yr case; Gamble v. Hill- seems more correct; Barron v. NJ Transport (159)-maybe everyone hates NJ transport

7. Tort reform proposals (170-2)(a-h)the proposals pick on those least able to defend self-the victims. B,c –closest to rightful pos of P;e.f-concerned with rightful pos of D; except for f none can claimto be focussed on the least deserving.  Proposals tend to extract their savings from a small class –the most hurt.g-reduces ability to bring smaller claim, h –shorten SOL-eliminates claims w/o regard to merit.

C. Constitutional Violations –difficult to measure in dollars

1. Carey v. Piphus, P suspended for 20 days w/o hearing . The ct will only compensate for actual proven harm, if not there is no remedy beyond nominals, no matter how egregious the Const violation. P’s atty should show private school tuition for 20 days, say susp was excessive, arbitrary, clean up lad for trial

(a) Constitutional Rights should have a compensible value.

(b) See n2 (195), n6 (197) You can’t make up stuff but zealously representing client may mean helping them articulate their pain, “I’m just guessing, but maybe yr not sleeping…”

2. Strip searches- can saves lives in prison (weapons). Reveals drugs smuggling at border. Technology is avail that would eliminate them in most circumstances- viewed by many as a tool of intimidation, humiliation. With respect to arrestees- when strip, cavity searches are used, usually nothing is found.  In prison, probable cause is not req’d.

(a) Levka-(183) fd this award for emotional trauma “shocked the conscience of the ct” the foundation of the award was a 4A violation. Did ct apply the std appropriately?NO Once a Const viol is shown, we return to common law to value. (Infelise thinks award shld have been abt 100K)

(b) Damages usually flow from the incident and its consequence b/c using common law we must show tangible damages.  To the extent that her trauma results from the arrest & not the search, it is not compensable.  Best arg for Levka: public policy, as a deterrent- to prevent this behavior. See (185)n2 comparisons.

(c) Variations in damages b/c we measure consequences, poss also aberrant nature of violation

(d) Important -be able to critique the manner in which damages for constitutional violations are valued.

i. What is lost? This is not a mere tort or BoK, should we do more?

ii. Where on the reimbursement continuum is a constitutional violation. Is it more important than a BoK? Yes, but also more intangible.

iii. Infelise: Pub Policy shld discourage cons viols but damages may not be appropriate.  In current system, rarely will we correctly compensate. Damages may not discourage future violations/impact future conduct. Where P proceeds on a damages theory, the amt should bear some relationship to harms resulting- we should give some defference to trier of fact in evaluationg the viol. Injunctive relief works better to shape human behavior.

iv. Shasta’s idea b/c it is very hard to hold gov’t responsible for every awful act of its minions, and could result in great increase in damages (consider Ramparts) which taxpayers would have to pay. Const violations should include atty’s fees if injunction and econ damages only are pursued ( forgo p&s, puni’s). Otherwise they can go after them as they currently do.

v. I: would raise std for appellate ct- less easy to overturn jury award.

VII. Injunctive Relief

A. Features

1. Compared to Compens. Damages-both have a debate over what is P’s rightful position –other than that there is very little overlap. 

2. Ct rarely grants prelim or pern inj, TRO fairly common; most P’s prefer substitutionary remedy.  TRO-submit affadavit- all on paper, no witnesses; Prelim Inj no witnesses

3. Irreparable Injury requirement is deeply ingrained & will always be argued but over time has become less important and doesn’t explain modern cases.

B. Preventive 

1. Humble Oil v. Harang (1966)- proof must couple Irr Inj w real danger that conduct to be prohibited will actually occur. Ct did not give inj even tho the behavior was already illegal b/c admin costs, paint the D as evil doer & prohibition is already enforceable at law(usually true). ( In fed ct a CaseMgmt Order will get served on both)

(a) P could hav gotten affadavit for former emp to that they shredded or testimony from prior cases. 

2. Marshall v. goodyear (236)- Age Discrimination

(a) Principle: Scope of preventive inj should follow the ripeness rules & espescially the propensity rules w/in them. Propensity is the most critical. Scope shld go no further than evidence warrants.(cf Humble-no propensity for subs likelihood of irrep inj) here there is proof of irrep inj but P can’t show propensity to harm.

i. We won’t enjoin a D unless we think she’s going to commit the threatened act, then will only enjoin the threatened act. So if shredding Mgr says I made a mistake I’ll never do it again, no inj if he’s believed.

ii. Remedy scope here can go beyond P & protect similarly sit. Persons at that particular site. Won’t go beyond site w/o evidence of systemic pattern beyond site (eg a policy and procedure manual that says fire at age ___)

iii. Scope: what does P ask for, P has burden of proof to show reasonableness; P may plead in alternative.

3. US v.WT Grant (243)- Anti-trust

(a) this circuit holds inj depends on the believeability of an express promise not to do; operational steps taken to prevent repeat conduct & in some cases, the character of past violations.

(b) Distinction between threat of a congizable danger & mere possibility of repeat

(c) D should say that put H on the board innocently b/c Lehman financed each of these businesses. Have to be convincing.

(d) Note 4 (245) what is relevant? Hancock or Lehman Brothers. . . P- Lehman; D-Hancock. 

4. Nicholsen v. Conn Halfway House (246)–P’s are neighbors, D has permit to build halfway house for ex-cons.

(a) (247) Judge says P’s depreciation is speculative, based on fear, not harmful acts. Still seems like an economic loss from Stigma. The ct will sometimes ignore legitimate losses/fears due to Public Policy grounds.

i. P’s could try to document effect of other 1/2way houses in residential neighborhoods.

ii. The D in Nicholsen bears the risk if something bad happens- the issue may be ripe then.

iii. Highlight Note 3 (248), Note 6 (249) I: is result unbelievable?

(b) Distinguish Humble, Nicholsen: Both have have ripeness issues. In humble the issue is whether D intends to do wrongful act.  In N, Dintends to do but act may not be harmful.

(c) (? Check) –police spying in Chicago. Groups sue to prevent- during litiagation the cops bug P’s atty’s conf room. D’s still say ok, we promise not to do.

5. Ripeness- Mootness-Propenstity(aka equitable mootness see n1 (244)).

(a) Ripeness & Mootness are Constitutional (Art III) doctrines, about whether there really is a controversy before the court. Propensity is about repeatability.

(b) Ripeness can be an issue in all types of remedies. The other 2 typically don’t show up in cases about damages alone, show up in equity.

(c) Propensity is like Ripeness b/c there is a present day dispute.

(d) Mootness-no relief is nec or no relief  possible b/c the dispute is over.

C. Reparative Injunctions-prevents future hamful effects of past act.(258) Only appropriate if P will suffer additional harm in the future that can be prevented. Ripeness is less an issue in struct, rep ins b/c P has already been hurt.

1.  There is a spectrum of equitable discretion in remedies. At one end is Winston (rightful position) and the other end is Bailey (prophylactic).

2. Bell v. Southwell(253) 1967-election of a judge, Af Amer denied opp to vote. Trial fd. Egregious viol but felt it could do nothing b/c 1) prohibitory writs don’t operate on the past; 2) No proof that if voting had been fair that judge woulldn’t have won.

(a) Appeals- elections may be voided, issue 2 not a problem b/c potentially every voter, black & white is affected by this sort of itimidation. No effective relief was avail before the election (laches defense? Check.) Ripeness problem. But Ct Does not void election.

(b) Does remedy go far enough? In a full rep inj ct would declare el null/void, hold new supervised el. Ct’s commitment to full reparative justice is limited by practical cons( will not overturn judges election (think abt implications on his cases).
i. Injunction can undo the past harm

ii. Rep Injs often raise practical iss, sometimes too tough to unscramble. (Demo convention –party credentials dispute-judge says no TRO, no inj b/c going to be moot-ct doesn’t want to get involved in pty politics)

(c) Voting Rights Cases- these are difficult, present timing problems- the electoral process works much faster than judicial; also lie at the intersection of 2 branches(?). Voting is a very important right.

3. Gore v. Harris- I: ill fated intervention- cts did not have enough time to deal w/ issue. Fla SC & other cts should not have intervened, also self interest problem-( recusal. On the other hand, cts have a special responsibility to intervene to try to make result legitimate.  If left alone, the legislature would have made a decision but might not truly rep voters. [Bush said the difference is smaller than the margin of error of the count.]

(a) US SC overturn b/c no ability to guarantee an accurate count & time had run out 

(b) Law in Fla –every vote must be counted if intention can be ascertained. Fla SC on remand orders a recount of statewide undervotes

(c) Perhaps a new election would be best but may be too impractical & Gore didn’t ask for.

(d) Could Gore get damges-too spec- don’t know if he would win, also political implications.

4. Winston- Trade secret case

(a) illustrates use of inj to undo a past harm. About crafting an inj that tries to put P in rightful pos. Reparative- to restore P to pos before harm.

(b) Was length of time for inj rational? Inj should last as long as it would take someone w/skill but no inside info to figure out (how long would it take the unaided competitor to reverse engineer after product was avail)

i. Is the delay beyond 14 mos double counting? Check) (remember, no patent) what about unjust enrichment as to the cost that D’s saved by not having to reverse engineer.

5. Bailey – Stockholders v. Debenture holders. The trust is not illegal b/c it was grandfathered in new law, now these type trusts prohibited by Congress. Ct is skeptical – doesn’t believe that any rational, informed person would subject themselves to the risky position of debenture holder w/o any control. Also knows stock holders who control are forced into risky behavior. Would be much harder to dissolve the trust if Cong had not acted to prohibit such trusts.

(a) Illustrates that the court may go beyond narrow harm that gives it jurisdiction to enact remedies to prevent future harm.

(b) See Sup p22-24 9.2-3 think through what objective was ct trying to reach.

(c) Per I: Bailey is probably wrongly decided, it is an outlier now and at this pt prob not good law.

D. Structural Injunctions- this area has undergone the largest change of any remedy in the last 50 years. 

1. What we should get from this section is an understanding & informed opinion about equitable rightful position (Winston); be able to make an informed decision about rightful position where the facts are complex; and be able to argue both sides. 

2. There are 4 important SC cases & 1 Appeals case. Background: Brown I –dejure seg unconst; Brown II-deseg w/ “all deliberate speed”

3. Green v. County School Bd- eliminate discr “root & branch” immediately. Get to heart of discrimination. What was rightful position?

(a) What is the significance of parents who kept kids at non integrated school when freedom of choice plan avail.

(b) Cts rationale to bus these kids- need to protect kids, not parents who were incalculated into segregation.

4. Swann v. Charlotte Mecklesburg Sch.- racially neutral attendance zones is not enough, district must integrate every school.

5. Miliken I (1974)- Not consistent w/ Swann. Clearly committed to rightful position. Deseg in Detroit Sch Dist; ct had no right to involve adjoining suburban sch dist, even if otherwise impossible to integrate urban sch.

6. Miliken II (1977)-Ct of Appeals- Detroit only busing to achieve some level of integration, some remedial measures; State to pay for ½ cost of remedial measures (no allegation that State had discr) May be a shift away from rightful position in this aspect: ct making a 3d party pay may be Bailey-like. Also could look at as rightful position with only remedial programs avail as a remedy.

(a) Remedy must be related to the conditions that caused the constitutional violation. 

(b) Must restore victims to the position they wld have occupied but for the wrong. 

(c) Must take into interests of state & local gov’t to manage own affairs

(d) Cf Hill-ct may order wrongdoer to do things that effect innocent 3d parties. Distinction – Hill is funding, this case is compulsion.

7. Dayton 1977 CHECK Case–A very restrictive view of the courts ability to fashion a remedy. Ct should only impose a remedy to address the incremental segregative of  const viol. Remedy cannot go beyond const viol to adress defacto seg. Many commentators say it overturns Swann.

8. Goal: what is goal of integration? Is it truly “rightful pos”? Is rightful pos ever reachable w/o dealing w/ defacto seg & econ discr.

9. US v. VA (VMI) 1996- niether VMI or citadel is great school, SAT’s are in low. Military style school but only 15% of grads go into military. Both schools did not admit women. Here state offers to let VMI go pvt- but VMI declines.

(a) Is strict rightful position single sex state supported education?

(b) Ct must adress/ overcome assumptions on which rightful position is founded. Whose rightful position? The males right to seg school or the females denied entry. Is there a right to an unconst. rightful pos.?

(c) Ct says no right to gender integration under 14A jurisprudence(? Check)  Constitution viol. here b/c women’s military school not avail or not equal to VMI

(d) Seach for rightful position often boils down to what is the P’s Lawful position, not original position.

(e) Often turns on Judges assumptions- what is essence of VMI experience. Is it an all male experience or the history of school & military experience

(f) I: In hindsight, ct should also maintain jurisdiction, protect wmn entrants and water down program to eliminate hazing & increase pvcy. (the males have no const right to a military education)

10. Lewis v. Casey –jail case-alleged absence of access to courts.District ct  looked for nonfrivolous claims that were not brought; 

(a) Dist ct orders more paper in library, guards to maintain quiet in library (items nec but not sufficient). Orig order also penalized prision where there no proof of non frivolous claims that weren’t brought.

(b) SC ct suggest that d ct must ignore ancillary issues which are not part of the wrong, even when those issues contrib to wrong.

(c) This cases sugests that Bailey is no longer good law, but there is a separation of powers issue here. Take Lewis Seriously.

(d) CHECK this case, notes have holes.

E. Modifying Injunctions

1. Rufo (1970)

(a) What is the difference btwn 1)Consent Decree; 2) Settlement Agreement; 3)Litigated Decree.

i. The gov’t attny just hands this to other party, not very negotiable

ii. Private K; no court approval req’d as a matter of statute or common law

iii. Some processes of litigation, then agreement, court blesses agreement. Otherwise like consent decree.

(b) Inj can be modified if:

i. Change in factual conditions , chgs make compliance w decree substantially more onerous.

ii. Decree proves to be unworkable due obstacles unforseen at time of agmt

i. Modification is Not permitted where decree is premised on events that were anticipated (knew or shld have known)

iii. Enforcement is detrimental to the public interest on the day modification is sought

iv. If agreement is violated. 

i. If agmt is a consent decree or litigated decree, court can enforce

ii. If it is a pvt settlement agreement only BoK action avail.

(c) If the inj can be modified; the modification is not allowed to:

i. Perpetuate const viol

ii. Rewrite the orig decree so that it conforms to the const floor.

iii. Unduly interfere with deference to be given to public officials

(d) What should district ct do on remand (options- keep single cell, or revisit and see if there is still a problem)

i. Half the judges are reluctant to modify inj.

ii. Others will retreat from orig pos. if it seems reas to do so.

iii. The appeals process is never ending if the judge is bendable. Is there a res judicata issue here? See (313) federal rule 60 permits you to go back even if this is not a consent decree (all injunctions)

F. Rights of Third Parties- a third party is almost always affected by an inj

1. Hill –only diff b/c the 3p are more obviously affected (& may have been involved in the wrong). Illus that the ct may order wrongdoer to undertake activities that impact 3p even tho 3p has not been held to be a wrong doer

(a) Case is poorly drafted –see p330, mid 332

(b) Ct here has trouble b/c of Miliken I –can’t involve suburban schools, here suburban cities involved; schools no more immune than cities. 

(c) Ct handles by saying HuD is not restructuring these cities.

2. Genl Builders- Union, JATC found to be discr, not the contractors. 

(a) Ct says a party not subject to liablity for viol. can’t be forced to pay for remedial program. But

(b) There is a safe harbor. Innocent pty can be made to adhere to minor or ancillary provisions of injuntion. (require reports)

(c) See bott 337 last ¶. Means that ct could not find that every member of the class discr; P’s atty did not try to show contractors discr. Because of volume of test req’d judge is unlikely to allocate resources to hear testimony.

3. Missouri v. Dickens (53 supp) – dist ct seeking to remedy interdistrict segregation problem exceeds its authority by trying to implement an intradistrict remedy.

(a) Foundation- Miliken- fed ct decrees:

i. Remedy must be related to the condition which caused const violation

ii. Remedy must be designed to achieve rightful position but must allow local agencies to retain jurisdiction

i. Comment :Why should a non-party have to effectuate the remedy? In some class of cases, it would be impossible to have a remedy w/o drawing in non violating parties.

VIII. Posner section

A. Why study Posner

1. Efficient breach has not been adopted in our court however, posner is worth studying; The purest application of economics to remedies. Posner’s view approximates an economists view. Breyer is similar see (367) n 3 like Holmes same roots)

2. Gaps in Posners theories exist- they work pretty well on seller breach but not buyer breach; they seem silly in Torts. The biggest problem is the assumption that all judgements are collectible. Also his model fails to account for significant transaction costs. Another problem is that the measure of value is who is willing to pay most = highest & best use.  Assumes person willing to pay most will put it to best use.( Dog eat dog, deep pockets wins)

3. So Posner’s theories don’t explain that many cases. Efficient breach is only possible where there is a shortage, distribution problems or lack of info.

(a) Posner’s theory doesn’t result in bias against injunction. Where transaction costs of negotiating release price are low, he would issue inj b/c prices set in a voluntary transaction will be set better than by any ct. Where transaction costs are high, an injuction may be the final word on the status of a resource- allocating it to the victor; there is a risk of not allocating the resource to the most valuable use. Posner prefers to allocate to “most valuable use” by whatever means. (his belief in efficient mkt presumes those costs are low) Pos wld say that if mkt fn correctly that item wld go to best use no matter how judge rules. 

(b) So much depends on these transaction costs which are never fully accounted for. The critical model is irrelevant b/c these costs are unpredictable. Model also depends on perfect info, no irrational player

4. How does Posner handle release price, he doesn’t. CHECK: FMV1 that B2 is willing to pay.

5. Social costs of efficient breach are not accounted for: instability, reluctance to contract

6. Laycock says Posner doesn’t second guess decision not to sell, but it may mean sellers value is highest. (bot 368-9) Posner says mkt not efficient enough for buyer & seller to come together: if mkt was really efficient seller would sell at some price.

IX. Selection of Remedies

A. Substitutionary or Specific Relief (injunctive relief or damages). Specific Relief-deciding factors are: Undue Hardship (Ariola), difficulty enforcing (N Delaware), Constitutional Restraint (Willing), Other Public Policy Concerns (wolf). Irrep inj is not the lynch pin.

1. Irreparable Injury Rule

(a) Understand  purposes of Irrep Inj Rule

i. Impede granting injunctions. What makes a legal remedy inadequate?

ii. Answers to this Q are so broad that either the irrep inj rule is dead or it is misleading. 

(b) Modernly, inj not avail in 1A cases; injunctions are harder to get than damages but irrep inj rule is not why.

i. It plays no part in struct inj where inj is always assumed to be irrep. In those cases many things are argued but not irrep inj although thomas dissent in KS sch may say no irrep inj

2. Pardee (1911) (very few modern cases take the irrep inj rule seriously) what is the argument for letting D cut down trees and determine cost later? 1) D may have a better use, money approximates a commodity, trees are commodity 2) if either wants profits, cuts down. 

(a) For money to work as proxy for trees, there must be perfect info btwn P&D and a discernable market value.

(b) Legal remedy is inadequate, $ inadequate unless you can replace the very thing that you lost on the market. Pardee can’t buy new trees on mkt.

(c) Transaction cost problem- cost of suit, good atty

(d) Pardee should be the purest application of the irrepable injury rule.

i. For legal rem to be adequate it must be as complete, practical and efficient as equity.

3. Defense of Irrep Inj rule- Markets usually work, disappointed buyers almost never sue for specific performance if goods are immed avail on mkt. Thus if the thing is readily replaceable, choice of remedy doesn’t matter.

(a) Anytime the choice of remedy matters, damages are inadequate.

(b) Should we let D cut down trees, kill horses b/c you can buy new ones. Assume that people are rational profit maximizers w/o attachments – then it doesn’t matter.

(c) However, allowing destruction by those willing to pay… 

(d) SG- D will only transgress if it betters his position, so we can presume that the $ he pays out will be less than the value of prop taken. Either prop is worth more or Posner misses time value of money.

(e) see bottom 358-9 Illus when irrep inj rule satisfied-3 sentences.

4. Brook- replevin action get property back by action at law

(a) Both Brook & pardee don’t want substitutionary relief, want own property’. But since Brook is replevin need not show irrep inj.

(b) Is it inconsistent to allow replevin w/o irrep inj but not injunction?

5. Campbell’s Soup –carrots must be uniform-red, square = branding, case turns on need for uniformity, otherwise P could cover; what were the carrots sold for after breach? Why do D’s breach?1) The Wentz’ think they can get away with it, they thnk they’ll never have to pay. 2)there may be another party in the mkt who wants to pay more than $90. (this is what posner wants to encourage. He would say that the price is a surrogate for value, resource shld go to most valuable use; this view assumes Campbell’s damages are measureable/correctly compensated.

(a) If someone is willing to pay$95 and others $90, what is FMV? Is it the highest bid? No, it is what Campbells can replace the carrots at.

(b) It is important to see that the law rejects the economic view- when things are in short supply is precisely when SP is granted

(c) See n 4 b, d (367) are they correctly decided; 4d look like Decatur- diff btwn owning resources & having to cover.

(d) In dicta, the ct endorses P’s right to make the decision abt how it is going to do business & enforce its K’s.

6. Thompson v. Commonwealth of VA –could VA cover? Probably yes, but it would involve extra burden. SP compelled b/c state shld not be forced to have extra burden – thus machines are unique. This is the tiebreaker aspect of the irrep inj rule. the defect in the legal remedy may be minor so long as it is real.

(a) Value of time lost normally not awarded

(b) Here where replacement goods are avail, the “live up to your deal” arg is less inportant; the question is should the P be burdened with all the extra work to find replacement,

(c) (374)n2- if damages are adequate, P’s almost never ask for SP

(d) SP gets VA these things: spares effort of search to cover, reduces risk of D being judgement proof, no need to prove FMV to jury, avoids error in calibarating damages.

(e) But SP may be harder on judical economy, requires 2 parties who are not dealing well together to work together, may deprive D of jury, may lead to another round of negotiations for D to try & buy out of K.( will do this if hia manuf capability can be sold for more.

7. Van Wagener-ct melds irrep injury & undue hardship. This illustrates theory that whenever ct denies SP (SP is form of injunctive relief) & says no irrep inj, there is always a better explanation. Practicality, Undue hardship to D is explanation for no equitable relief here. If the billboard ad co (asch) were the P, not the billboard lessor, Asch would get higher award b/c the location really is unique, coca cola, if Ad lessee wld get damages, too. (probably excluded in their k).

(a) B/c whole bldg being torn down, if SP granted VW would get big bucks- in the hold out position. 

(b) The harm to the redeveloper for granting is much greater than the harm to VW for not granting.

(c) Undue hardship is the best embodiement of Economic approach in SP.

8. Ariola –deliberate raingutter enchroachment leads to damage to neighbors house. There is a damages remedy in trespass but it is not very good (sq ft based) The release price for the injuction will be large.

(a) Undue Hardship – the more culpable the D the less likely to get it.

(b) Ct decree did not create bilateral monopoly, it already existed, that’s why they went to court.

9. N. Delaware v. Bliss (1968)-Large construction K, P says D is not hiring enough labor to keep up his bargain. 

(a) How expensive is it for ct to enforce K, this is starting point here, not irrep injury.

(b) (388)n 10 permit doesn’t preclude state of relief.  Note the Difference btwn societal constitutional concerns v. largely private concerns. Also degree of supervision required v. degree of inadequacy. 

(c) I: thinks case is decided wrong unless the court makes sure that the subsequent damage award works right.  Otherwise the ct deprives P of relief for a clear violation. Ct could appoint a master- modernly, parties pay for.

(d) There is an old view (relic) that specific perf is allowed in construction if the constr was tied to sale of land.

(e) Ct will not run afoul of the personal servitude problem b/c 1) no one will be forced to work for free 2)only the corp will need to hire more.

10. Willing, and Wolf- these cases are in the book to demonstrate the many other reasons to deny specific performance for reasons not related to inadequacy of legal remedy. Cts are in the business of balancing interests.

(a) In Willing law firm reputation, econ sacrificed for larger principle 1A

(b) Should a ct turn a blind eye to the collectability of damages when evaluating adequacy of remedy- traditionally it does. 

i. If the adequacy of the remedy deps on damages being collectable shld we be able to get discovery to find out. Variables – d’s risk aversness, d’s financial status; 

ii. D can claim right to a jury if P waives by choosing to pursue equity, but juries are less friendly to 1st A

iii. Cases granting inj b/c damages are too small to deter repeat viols reject the econ theory (they are rare).

iv. Cf. abortion clinic cases- 2 fund rights –free speech & pvcy at stake. That is why it is easier for court to restrict picketers than in Willing.

v. Posner’s formula: P * Hp> (1-P)*Hd; where p =%probabilty, Hp is harm to plaintiff, Hd harm to D

(c) In Wolf, D has K that says btwn Mar 4(exp of K) and Jun 4, P has right of first refusal. Feb 4 D(wolf) signs with CBS. Ct construes K agst NBC(P)

i. Can you see an out for Wolf- yes, he signed new K before right of 1st refusal period began (K error). Even then, they couldn’t get SP.

ii. Should cts be reluctant to enforce pers servitude agst employee? If forced to perform no guarantee that they will do a good job.

iii. Rick Barry enjoined from playing n5(414) for 1 yr; no damages b/c they wld be speculative & redundant.This case stands for the proposition that employees are not fully bound by K’s. Cf lakers/Rockets- ct imposes damages for lost attendance on other team- can’t do that to employee, also in tort, not in K.

B. Preliminary or Permanent Relief

1. NFL (Raiders)v LA coliseum- about substantive standards for preliminary inj. 

(a) In NFL ct balances harm inflicted before trial that’s irrep versus harm after trial which can still be prevented; Focus on whether the irrep portion of the harm is serious. (I: we treat injury occuring after trial differently, irrep injury is Not a factor in a permanent injuction)

(b) Can coliseum have made a better arg for irrep inj? Hard to do b/c towns/teams are diff

(c) Prelim inj will not issue unless P shows 1)irrep inj 2)equities favor injunction, 3)likliehood of success on merits

(d)  (417)balance hardships1) strong likliehood of P success; 2) irrep harm to P; 3) harm to D; 4) advancement of public interests(in certain cases) allows ct to do equity

(e) assess harm to p &d differently- harm to P if inj erroneously denied; harm to D if inj wrongly granted. 

(f) I: whenever something really important depends on inj the factors are balanced not considered separately as notes say.

(g) [balances the irreparable harm agst the severity of the risk of error. Balances p’s probability of success agst D’s injury due to inj. An injury short circuits D’s day in court.CHECK] (probable success + irrep inj OR some questions + Hardship)

2. Lakeshore hills – preseving the status quo is a fund purpose of prelim injunction but not the only purpose of inj (429)n2  is this intellectually dishonest? Yes if trespass is the status quo. Last peaceable act is better.

(a) Apply Posner’s formula: P * Hp> (1-P)*Hd; where p =%probabilty, Hp is harm to plaintiff, Hd harm to D. hypo P’s prob of success= .70, harm =5, D’s harm =7    .7*5=3.5 ; (1-.7)*7=2.1, since P’s factors are higher shd get inj.

3. Coyne – about bonding requirements for preliminary injunction. There is a risk of error inherent in preliminary relief which is dealt with by 1) giving P damages remedy & 2) making P pay bond to protect D (check). 

(a) The risk of error is why prelim inj rarely granted, TRO easy by comparision.

(b) Bonds are a compromise; P is liable for D’s damages up to amt of bond, higher the bonding req, the more likely P won’t proceed (post bond, serv. Inj). Bond cost =1-1/4% of bond price per year, must pledge liquid assests to bonding co (not insurance!) =to 1-1/2 times amt of bond. (municipal, ct, civil rights, pub int may waive bond, but this means high risk of unlim liab in some states).

(c) Can D be held in contempt for violation before bond is posted?

(d) N 2d (431) due process issue. I: justices probaly look at whole situtation when deciding bond amount.

(e) If bond is too high, P may get nervous abt liability and prefer to settle; amt of bond may be raised by motion to reconsider (at trial) or on appeal

(f) Lawsuit may settle when prelim relief is granted

(g) P has 2 jobs: 1) convince ct th grant Prelim Inj; 2)convince st to keep bond low.  If bond is too high, proceed to perm inj stage instead of enforcing prelim inj.

4. Carroll v. President of Princess Anne –(Eleanor Holmes Norton, prominent Af Am lawyer is counsel for Nazi’s, Fortas- jewish justice.) there was a TRO granted w no notice & no expl of why there had been no notice (rule 65 or state comparable rule) Rule 65 has const sheen (due process)

(a) After Carroll, rule should provide for fed oversight of TRO on appeal on cert. But it doesn’t b/c TRO not appealable(not final). check

(b) This case is not moot b/c it is issue capable of repitition, if not heard on this basis, short term repetitive issues always moot, never appealable.

(c) After Carroll, must give D 24hrs notice for TRO in most cases. A TRO must be served –so in most cases P can serve notice (if can find for serving TRO, can find for notice)

(d) Note how law of 1A collapses into TRO reg.-great & imminent danger. Check

5. Compare TRO to Prelim Inj. TRO: no bond req’d; Most TRO’s in effect until prelim inj issued, prelim inj in effect until perm inj issued, TRO’s not appealable.

6. Sampson (439) –TRO with notice that lasts more than 10 days. Ct says TRO with notice can last only 10 days. Here TRO upheld b/c maj says really a prelim inj. Rule that TRO’s are not appealable is not codified but a D should never stip to permit TRO to run longer than 10 days- deprives D of bond that comes w/ prelim inj. 

(a) Compare w/ granny goose: TRO w/notice (but considered w/o); TRO lasts more than 10 days. D violates but is ok. Check (in both cases D is ok?)

(b) Most TRO’s are with notice. After 10 days may move into prelim inj (check)

(c) What are D’s options if rule 65 violated?

(d) When would you advise client to ignore TRO

(e) When can D appeal? D can move to modify TRO at trial level or violate it (can’t appeal)

(f) If ct favors D-will just say TRO not appealable- see (447)¶1-judge lost temper, not uncommon

X. Declaratory Judgemt-

A. Similar to Preventive Injunction, the difference is largely in form, not in function. They are issued when needed to resolve uncertainty in order to prevent a harm that uncertainty would engender.

1. Wallace- compare what the P gets from injunction to what he gets from DJ: 

(a) For Injunction P must prove Irrep inj, ripeness, real threat of harm (here collection of taxes); For DJ must show ripeness.

(b) For Inj orders say: stop collecting; for DJ there is a declaration that tax is unconst as applied to P

(c) On viol of Inj: Contempt, issue is res judicata in suit agst D to recover damages; On ignoring DJ: issue is res judicata in suit agst D to recover damages, can seek inj, then get contempt if viol continues.

(d) DJ would work in Pardee, probably not in Nicholsen b/c case not ripe.

2. Cardinal v. Morton: Important Aspects- both sides want/need Dj of validity of patent even tho no pending patent suit; DJ arises as counterclaim but that doesn’t matter; DJ will prevent future infringement action; Infringement and Patent issues are heard in fed ct under statute; the potential D, Cardinal wants decl of no infringemnt; In most cases the parties abide by DJ; the most common DJ relief: validity of stat (Wallace), patent infringement (Cardinal), Insurance Coverage. In these cases the reason for DJ is to eliminate uncertainty b/c that reduces harmful reliance.

B. DJ & Inj in the face of threatened prosecution

1. Ex Parte Young (1908) RR sues to enjoin enforcement of law. Suit is not barred by gov’t immunity. Injunction is nec to avoid irrep inj. The P is faced with a choice btwn forfeiting asserted Constit rights or Risking penalty.  Thos is the Young Dilemna

2. Younger v. Harris (1971) If state prosecution is pending, a federal defense must be raised in state ct. D can’t sue in fed court to enjoin pending prosection.

3. Samuels v. Mackel (1971) Once state prosecution is pending, D can’t run to fed ct to have the law declared unconstitutional

(a) (484-5) n 2-3 tactical uses of DJ (lessening now)

4. Steffel v. Thompson (1974) in order to avoid the Young Dilemna if no state prosecution is pending (no indictment), the D can sue in Fed Ct to declare law unconstitutional. Here the irrep injury is the threat of unconst prosecution.

5. Hicks v. Miranda –Federal DJ must be dismissed if state prosecution is filed before Fed DJ gets going.

6. Doran v. Salem – there are 3 nude dancing cases here: Salem Inn, Tim Rob Bar, M&L. 

(a) Salem complies with the state ordinace & sues for DJ agst ord, asks for Pr Inj agst enforcement. Can get DJ under Steffel. 

(b) Hypo:could Salem get get Inj under Young(irrep inj = bankruptcy). Did Younger change this? No, b/c no poss of insult to state judge if no indictment.  (Hicks reverse removal doesn’t apply here b/c PLI) check

(c) Holding: Fed DJ may seek prelim inj to prevent enforcement of unconst state law while DJ is proceeding

(d) M&L doesn’t try to get TRO, just gets popped, then looks for way out, says it will go bankrupt before crim proceeding. No luck. 

i. M&L’s viol was not req’d because for a brand new stat the ct will assume the threat of prosection; old dusty stats which are not commonly enforced will need viol.

(e) Proscutor’s point of view: afterDoran move asap to indict, so as to quash fed action. During 48 hrs before TRO, indict if poss.

(f) D’s: ask for TRO right away. During the 48 hours while waiting for TRO, D should refrain from viol ord.

(g) If stat is fd constitutional, can Salem Inn be prosecuted for the nude dancing that occurred during DJ? Can fed ct enjoin state from enforcing? Best way is Riley v. Ohio 360 US 43, uses due process. Injunction should issue b/c otherwise Salem is caught in Young Dilemna. Check. 

7. Principles involving DJ:

(a) Steffel-compare 2 remedies: 1)prospective-DJ or PLI; 2)crim defense

(b) D’s feel they are better in Fed Ct, more cognizant of Const, fed judges may see more Const cases

(c) The doctrine is applied to give deference to state ct action. Young was decided decades before Steffel, Young is probably the exception to Steffel rather than the other way around.Check

(d) DJ = its unconstitutional; PLI = you can’t prosecute (not a finding on merits)

XI. Restitution (v. Damages)– sources of Civil Liability: K, Tort, Statute, Unjust Enrichment. The restitutionary remedies, in addition to being avail in Unjust Enrichment, are avail in K & Torts. If  D is unjustly enriched P is entitled to restitution for that exact amount.

A. Three related Q’s. 1) what does it mean to say P can recover D’s benefits? Why does P recover more than P lost? 3)How do we measure the restitution remedy?

B. There are 3 types cases where P prefers restitution: 1)No other coa (Neri) –substantive restitution 2)Where D’s gain exceeds P’s loss (can maximize recovery); 3) where D is insolvent & P can get a preference in bankruptcy ct for the specific things which used to be his (puts him ahead of other unsecured creditors). Second is most important.If P’s election is not clear & D is not culpable, ct will award damages; where D could have bargained w P but chose to bypass, p will get restitution.

C. Neri- sues for unjust enrichment. Buyer Breaches & wants deposit back.He gets restituion for the amount of the dep above the sellers damages. A k can be unenforceable for many reasons but if one person performs, in whole or in part, he can be paid or paid back under unjust enrichmt.

D. Olwell –egg washer. P lost nothing restitution ignores this, also the damages remedy (rental value) would ignore this. Look at 4 Q’s: 

1. what are p’s damages?- in the absence of restitution we would use his rightful pos but for the conversion. Either use prior value:Egg washer new $1200,depreciated 12 yrs-value after conversion or Lost profits or a hypothetical rental value or assume conversion is permanent& award current value of machine. If P had not recovered machine, P might have gotten machine back plus rental in replevin action.

2. why should P ever recover more than he lost? There is a public policy goal to have parties bargain in the marketplace, this is an effort to deter D from deliberately bypassing negotiation. Even tho D had a better use for egg washer- the restitution remedy prevents this. (But if D had not been so culpable would have probably gone differently). Remedy protect order in society- extracts all profit from D’s action, deters tortious conduct. How far should P’s option to recover this way go? See n6, 532. Degree of culpability, emergency, act of god.

3. If this recovery is allowed, exactly when can P recover more than he lost? Rest. Is avaliable whenever D could have bargained in mktplace but chose not to. Culpable D overlaps with D who bypasses mkt- most act in secret & decide not to negotiate.  If a D is consciously tortious in acquiring a benefit, he should not only pay back, but also give up profit. See p 530, Cave case

4. How do we measure D’s gain? Check

(a) Here 1500 was awarded- D’s savings in labor cost. How would you calculate? Look at increse in profit. Here ct awards highest possible amt (covers P’s transaction costs)

5. You can organize these cases by the degree of culpability-

E. Mayer v. Fleishman- B&W case-illustr the breadth of the remedy, here the Lantham Act req.s restitution. 

1. But is the high brow B&W scotch’s reputation damaged by the lowbrow B&W beer? Probably not. Is damage based on lack of license to use trademark? Yes, like Olwell, but value of eggwasher is less speculative.

2. Direct competition = diverted profits v. indirect. If they had been in direct competition, remedy would have been limited to diverted profits.

3. But If no proof of direct lost sales- can get offenders profits. If D has big profits will go for restitution, if not will go for damages based on fee for use of trademark.

4. B&W could have gotten an injunction, is that all that’s needed? That would not make B&W whole for costs of lawsuit, tho.

5. Even Posner says must discourage certain behaviours- n1 p339

F. Snepp- Ex-CIA who did not let them review book first. P’s best arg- book does not really belong to Snepp until approved by CIA. D’s best arg-would have been able to publish anyway even if CIA reviewed & didn’t like. (like Frankfurter’s arg in RKO) D should say its just a procedural viol., only omitted giving book to CIA to let thm read.

1. Snepp’s profits are illegal? Is this an appropriate case for restitution? Justification here is Confidentiality-Deterrence- important public policy.  Ties in to CIA otherwise would not award. No arguments made about depriving him of livelihood  (will profit later “book CIA didn’t want you to read”)

2. If  restitution is precisely calculated it is supposed to be non puntive. D only gives up book profits, should be no worse off than if viol never committed. But Snepp loses the value of info in book, value of labor in writing. Would it be diff if instead of royalty he got salary plus profit?

3. Restitution is design to put D back in place he would be but for the wrong.

G. Keep in mind 4 types of Restitution devices: recission, Quasi K-promise to pay; Constructive Trust- on additional benefit or thing; Accounting for profits-pay for the thing (often done after constructive trust).

H. Restitution is avail in K or tort if theres a transfer from P to D,always in unjust enrichment, & sometimes by statute.

I. Sheldon- illustrates how to apportion on a pro-rata basis; USM illustrates how to apportion on an incremental cost basis .

1. Sheldon- identify profits, apportion profits btwn D’s own legal efforts and D’s  misappropriation (battle of the experts).

2. Why didn’t they use this in Snepp? Probably to deter future conduct. Also apportionment issue is harder there- only 1 person writing about his CIA career.

3. Read n3 (565) truck equipmt case- affect of misappropriation on sales & the damages.

4. Read n6 (566); n8- Da vinci hypo- a harsh result of the “bought and paid for” rule if DV gets nothing, prob wld get something. Another approach is to give the store owner an equitable lien agst the painting for the value of the supplies.

5. If you like restitution but not the occasional extreme values – apportionment can fix. However, if you prefer to emphasize the deterrence value, apportionment will reduce that.

6. Compare the award of the marginal contrib of machine to profits (olwell) v. apportionment (sheldon).

J. USM- two apportionments: a) apptn profits btwn blind rivets & all other products, b) apportion stolen part of blind rivets. (568-9) explains incremental cost approach to apportionment. (strange conclusion on 570). Case is a mess, not enough info given. Don’t worry abt tax ptn, taxes are not counted in these cases.

1. N3 (575) Bread song

K. In general, if you seek restitution sooner, your chances of recovery are better. If you wait, cts may assume you were speculating on outcome or racking up damages.

1. Profits are shorthand for improved economic condition- incremental cost approach.  Profits, if stolen item improves position 20%, are 20%*Profits.

2. If Costs are used it becomes more difficult to calculate. P will probably have more difficulty with recovery & recover less.

3. The other approach- “but for” the theft- D would have nothing, then all profit goes to P. Cts are reluctant to grant this b/c of commitment to rightful postion at lowest cost to D.

L. Recission (576) Recission must be based on a transaction. Why do P’s sometimes want recission instead of damages? B/C the value of the item changes significantly over time and so either getting it back or giving it back is better than damages. Recission unwinds transaction, essentially neutral, avoids judicial apportioning of profits. Our cts allow P to choose btwn this & after the fact judicial apportioning.

1. In damages, risk of uncertainty is resolved agst wrongdoer, most of the restitutionary devices should not make any difference in damages (check). Recission is an exception, the change in the items value is a windfall for P, usually b/c value of thing has dropped.

2. Hypo- chevronlies abt profits & 1000’s of investors rely on it; they can’r get recission b/c transact is btwn them & prior stockholder, not them &Chevron.

3. See n8 (581) preconditions

4. Farash (poorly decided) – no fraud or BoK claim- oral lease-SoF; Restitution where K unenforceable from the beginning (like Mutual). Not a recission case. P is not supposed to recover unless D rec’d bene. Is there a benefit in this case? Repairs done make things easier for T (check) (imaginary benefit) I: P is really recovering reliance costs, cts prefer to call it restitution. The amount recovered is what P paid to get ready to perform.

5. Losing K cases- K is enforceable but P looks for reliance, restitution instead of breach. But if P pleads reliance only will run into a cap=expectancy measure. If P pleads restitution only, may not be able to show that D profits. Four ways to recover on Loser K:

(a) Recover value of work completed w/o regard to K price (maj)

(b) Pro-rata portion of  K price (large min)

(c) Cost of wk completed up to K price ceiling

(d) Recovery that wld give him the same loss that he would have if he completed the K.

XII. Punitive Remedies-extremely rare.

A. Use of Cost-benefit analysis=econ approach. Posner says people can’t/don’t eliminate risk; people accept it, weigh it. (posner- indiffernce curve) But how to calibrate risk and reward. See (667) chart. Some costs not taken into account: lost sales, societal, secondary, tertiary costs. I: Everybody understands punitives intuitively, cost-bene analysis is superfluous. 

1. Remedies can effect punishment- criminal, administrative, restitution, but they are poor at detterence.

B. Grimshaw-(pintos) illus principles governing puni’s & some of probs. Before this case, Gov’t safety std compliance was enough. Ford was not under any oligation to provide a car safe at any speed. The pinto cost less than 2K.

1. After Grimshaw, have to produce a car that meet fed stds & any state stds where car is sold. Also have to take reas risks into account. Puni’s here b/c they knew it wasn’t safe. Ford knowingly refused to install an $11 fix- memo is a smoking gun.

2. Our remedial syst is commited to preventing as many inj as we can afford to prevent (pers inj, product liab). Would money for safety precaution needed to prevent accident be so much as to affect the availability of the product? If No, we expect safety feature, if Yes interests, must be balanced

3. Problem-that decision is in the hands of the jury with no information. This case is too easy to be a good teaching tool- what if the fix was 1K?- it would be harder.

4. Puni’s are desingned to deter, these class action damages were for all the problems. The likliehood of other suits may affect award, other awards. Puni’s could be linked to a recall action. P could have gotten an injuntion.

5. What do you tell jurors: Do what you think is right (this is what we do now; should you give them stds to use, like appeals ct uses. Think about BMW/gore factors –amt of compensatory dam awarded(what abt incentivizing P’s to bring suit earlybefore compensatory damages go up?), reprenhensiblity; amt of analagous fines 

C. Constitutional challenges to Punitive Damages

1. Browning Ferris (1989)- puni’s not restricted by 8A. 8A only applies to a sum paid to the gov’t.

2. Pac Mutual v. Haslip- endorse 7 prong test.

3. TXO (1993)- ct says we reject any bright line formula for puni’s, rejects rational basis & higher scrutiny

4. Honda v. Oberg (1994) First overturn of puni’s. Here Oregon’s Constitution prevents judicial review of puni’s- fd unconstitutional.

5. BMW v. Gore-Assumes puni’s shld be controlled. Says 2M for pattern of concealed re-painting is grossly excessive- violation of constitutional due process.

(a) Why can’t a state impose a nationwide remedy/ one problem- state is possibly depriving other states. 

(b) Ct gives 3 guideposts to predict puni’s 

i. Reprhensibility 

ii. Ratio to compensatory (cts today don’t insist on such a tight ratio)

iii. Rel to other admin, crim sanctions

(c) Punitive Damages are the least settled of any remedy- pay attention to to statutory remedies, pending legislation, etc.

D. Punitive Damages in Contract Related cases – the rule of no puni’s for BoK is crumbling at edge, but for now puni’s will be allowed when there is a statutory hybrid tort- K hybrid (check agst 5/8 sum)

1. Transco v. American National Petroleum(693)- Interference w/ K suit (tort). illustr-crumbling at edges of rule that says no puni’s in K, is rule worth retaining see sketch 4-04-02 notes. BoK at #1. 3Q’s as to specific facts:

(a) Is the tort claim independent of the BoK?

(b) What purpose (on these facts) is served by the independence requirement?

(c) Would some interpretations of the independent requirement convert every BoK into a tort?

2. Two potential BoK on these facts: 1) breach of take or pay; 2)set market price in bad faith-but this gets swallowed by the limit of remedy clause

3. The tort is 1) the interference with the balancing agreement- Transco sent letter operators & said don’t sell us ANPC gas (b/c ANPC wouldn’t sign release); 2) Transco’s initial refusal to buy also interferes w/ balancing agmt (but if so then most breaches wld interfere with distribution chain agmts (Van Wagener- interference w/ K w/ advertiser)

4. If letter is interference- this doesn’t expand the tort doctrine a lot- it is a preety egregious act, but if initial breach is interference, almost any breach will be interference.

5. Measure of Damages- BoK=volume left in K*kprice. (if other buyers live up to their K, ANPC may not be hurt) (?) check.  Tort- damages may be the same as in BoK. I: if damages are the same then the claims are not truly independent.

6. There are 3 exceptions to tortious intereference w/ K: 1) legit business purpose  2)Check 3) check

7. Avail of puni’s deps on whether legislature or cts recognize hybrid tort-K claim.

E. Punitive Damages in Statuory Remedies

1. This is widespread & growing especially in Consumer & Labor litigation (small penalties w/o stat punitives) often don’t work well. check. Eg Truth in Lending Act. (704) fn 3 assumption that there must have been a good faith dispute about how much P owed (otherwise case makes no sense)unless there is an outside rationale

2. The civil penalty may be: a) a criminal penalty in disguise (a crim penaly triggers crim penalty procedual protections ; b) civil punishment but not criminal prosecution; c)may be solely remedial. 

3. Protections for Criminal penalty: 8A-excessive fines, 5A due process, double jeopardy. Should the D get all these protections when face w/ stat civil penalties? Some cases say not all protections. Courts defer to the legislature in labelling the type of penalty

4. SC has not decided 1) whether double jeopardy applies to multiple civil puni awards 2)whether it applies where same conduct yields both punitive damages & civil punishment.

XIII. Ancillary Remedies

A. Contempt 

1. Bagwell-illus principles of 3 types of contempt w/ emphasis on what it means to have coecive contempt.

(a) Criminal contempt- government prosecutes, not pvt party, there is a jury

(b) Civil compensatory contempt – I: this is what Bagwell is.

(c) Civil Coercive contempt- judge tells D to do something or enjoins them from doing something; judge can imprison them until they do what the judge wants. Implies D can go to jail on lower “clear & convincing” proof of a wilfull violation.

i. Getting someone locked up or threatened is great leverage but very difficult to do. Draft inj carefully, it will need to withstand strict reading

ii. D would move to modify the inj at the time of the reading

(d) SC in Bagwell is more innovative than the VA Supreme Ct did. Blackmun was concerned about seriousness of the charges, severity of penalty, ability to resolve outside actions in trial ct setting. Ruling is constitutionally based &binding on st cts. Check this section- choppy.

i. D’s who refuse to comply –how to balance w/ judicial abuse possibility? Very fact specific. 

ii. Source of substntive prohibition in injunction. The rule to be enforced must be legitimate. Why should judge made rule be different than damages

iii. Contempt power can magnify the penalties that could be obtained in a criminal proceeding. Does the contempt power deprive the legislature of power to define penalty for behavior?

(e) See Kaetano(730)- perpetual contempt (5yrs)

(f) The Power of Contempt sets Specific Relief apart from Substitutionary relief. Contempt procedures are what distinguish criminal from coercive.

(g) Normative Args- people don’t have a right to disobey if they think the order is wrong –they don’t have a right to continue inflicting inj on other party. Humanitarian arg- if it does not coerce, contempt is useless at some point. Counter arg-risk of error-D is most likely to break when his arg that coercion isn’t working is turned down by Ct.

(h) Purpose of coercive contempt-is it partially punitive and deterrent-not part of theory, but certainly true in Kaetano. 

(i) No due process problem, b/c civil, also D “has the key”.

(j) In Kaetano, Morgan they were not criminally prosecuted b/c it is weaker- sentence is determinate and faced w/ higher proof std, D might win.

2. Morgan- options- 1)keep mom locked up til kid is 18.2)quantum of proof is almost impossible to prove in parent-child abuse. 3) she is not going to talk, let her go. But D is most likely to break if she thinks she’ll be there until kid is 18, or when she thinks law enf will find kid. 

(a) See 3d pg fn1 –interest of child

(b) Compare to Kaetano (no end pt, here end pt when kid is 18)

3. Yonkers- (724) forces legislators to comply

4.  Griffin – 4th Circuit-important Dangerous case- Outlier-anticipatory contempt. Was it appropriate to hold them in contempt, where judge could have issued TRO agst them immed & didn’t after clerk said D’s wouldn’t comply. Holds them in contempt w/o order in place, no viol of order?

(a) wld there be contempt if the schl had just continued normal actions? We don’t know.  Cf. Merrimack-no chance of reversal

B. Collateral Bar rule & criminal contempt

1. US v. Shipp fn12 (761) Fed judge orders Shipp to protect prisoner- maintian status quo. Shipp (sherriff) violates order lets mob kill prisoner. Local cts won’t prosecute, fed judge hauls him in on criminal contempt. 

2. Walker-illustr parameters of collateral bar rule. 1A issues. No permit for that march would ever issue in Selma, if this is true how can we punish Walker for exercising Const protected right. But if we relax rule for him, harder to deter future violatos of injunctions-possible decrease in respect of injunctions. The irreparable harm done by those who violate injunctions b/c they can beat crim contempt will be small, few people know of this rule anyway.

(a) An injunction can’t be attacked as illegal or unconstitutional in a criminal contempt proceeding. (Calif rejects rule) Doesn’t apply to civil contempt. Rule serves to back authority of injunction, serves jud economy by forcing would be disobeyors to litigate at time of the order. It is a prediction that the ct will usually be right in the end, aoids a proceeding where D would likely lose fighting the charge.

(b) If you are Dr King, Rev. Walker’s counsel, suggest immed motion to vacate or modify the order, advise them to go ahead since the day is important; if the day is not imp.shld appeal order (760). But can’t assure yr client he won’t be jailed. Caught in the Young Dilemna. Younger rule says can’t go to fed ct for redress during state prosecution. Is there a workable rule for what constitutes enough attempts at redress.

(c) Proposed exceptions (from dicta):1) patently wrong –invalid, frivolous 2)constitutional issue w/ redress attempted at time of order, (749) n6,(750); 3) absence of jurisdiction.(Green)(fed, others at state level)

C. Injunctions against 3d parties

1. Hall – (I: decision is just wrong) the court should have made him a party before issuing injuntion so he got his day in ct. Rule 65 –Camp A: the rule explicitly mentions “those in active concert”. Camp B: Hall’s situation is not described in Rule 65 – not acting in concert w/ any D’s and not given notice before the order was issued.

(a) The order named several people, but must be TRO, not injunction despite what ct says. But in Carroll v. Princess Anne even a TRO must have notice or very good reason why not.

(b) Hall viols order w/in 10 days. If it had been more than 10 days, ct will call it injunction, even if no notice

(c) Then there is the Griffin problem – anticipatory injunction. Ct wld find Hall bound by that order altho no notice & no hearing and even w/o an actual injunction, only possiblity of one.

(d) What court should have done is a new action in trespass agst Hall & gone thru proper procedures.

I. Contempt: Available to courts to ensure that orders of the court directed to a person are complied with.

A. Countervailing concern: ability for abuse of the power of contempt by the judiciary.  Complying with invalid orders of the court.

B. Collateral Bar Rule: in the context ONLY OF A CRIMINAL CONTEMPT PROCEEDING, the underlying validity of the order at issue is not subject to review.  It is on the subsequent appeal; but the offense is complete, when the failure is done.

1. ONLY EXCEPTION: challenge the jurisdiction of the court to issue the order.

2. In Walker, there is the suggestion by the court of two additional possible exceptions (orders that were facially unconst., and orders in which the Δ was frustrated in attempts to redress in the state court system).  

(a) These are not part of the doctrine at this point-no subsequent case has included these as exceptions to the collateral bar rule.  

(b) Problem: if the order of the court issuing the injunction not to demonstrate was clearly a prior restraint on the First Amendment, then this should have been the very case in which the exception applied, and it didn’t.  If this wasn’t an invalid order, what is?

i. In Walker, in hindsight, something should have been done on that Thursday – motion to vacate the injunction or modify it.  Δs should have done something, even though the result would have been the same.

3. Proposed solution: void the Younger rule and permit an appeal to the federal district court.  But who’s to say that the federal court would give better justice anyway.

C. Collateral Bar rule applies in criminal but not civil contempt cases

1. Never a time that you could advise a client not to comply with an order of the state court. 

2. Concern about the absence of predictability here, and the vice that puts attorneys in.  When is something so patently unconstitutional that you can advise a client to violate the order.  But later on, a client could come back and sue you if you were wrong, too.

II. Hall – Professor is troubled by outcome, just like Griffin
A. Shared characteristic – imperfect notice to the target Δ about whether conduct is or is not permissible.

B. In Hall: Δ is either

1. Exercising first amendment rights of speech (political and view about court order to desegregate the schools)

-or-

2. Frustrating the process of desegregation - Order of the court is sympathetic

C. What’s the right result?  

1. Result was: Third party who is given notice of an order whether he was given notice of the hearing in the first place.  (It was an ancillary order to the original order of desegregation.)

2. He was deprived of an ability to intervene in the action before the order was issued.

3. If he had been notified, result would likely be the same.

D. Some courts have upheld notice via a bullhorn (in notes)

E. Alternative solution: call the marshall to bring Hall into the courtroom and then hold him in contempt. (Like coffee note case).

F. In rem injunctions (ordering the whole world not to interfere with property) – arise from quiet title actions.   Only work in these types of cases – in others, withering quickly.

XIV. Remedial Defenses

A. Remedial Defenses –in Pari Delicto

1. The term, “Remedial Defenses” Necessarily implies that the Δ would only apply in equitable actions: but some of these defenses apply in equity and at law.  

2. Difference between a defense and an affirmative defense

(a) An affirmative defense means Δ carries the burden of proof

(b) If it’s not in your answer, you’ve waived it, but you can move to amend the answer which works well except for SoL.

(c) Mechanism in the federal rules and state procedure to move to strike portions of the answer.

(d) Defenses not only to a particular remedy, but also defenses to liability.

3. Three questions:

(a) When and where do these defenses apply?

(b) What are the parameters of these doctrines?

i. Elements of the Doctrine of estoppel

ii. Laches

(c) Are these defenses indicative of fairness in the system?

4. Pinter – Supreme Court held that In Pari Delicto will only be available where:

(a) π bears at least substantially equal resp. for the violation that he or she seeks redress on, and

(b) preclusion of the πs case would not undermine the effective enforcement of the underlying substantive law or statute

(c) SC Doesn’t permit in pari delicto in a strict liability situation, but this isn’t a strict liability situation.

(d) Assume that the π was principally an investor.  Assume that the π assisted the Δ in gathering the pool of investors. 

i. Under these circumstances, assuming a violation (rip-off, ill-fated scheme), why can’t the π recover?  Why was there a dissent at the court of appeals level?  

i. Because he had a small role in comparison to the Δ.

ii. BUT – he has nothing to lose.  If stock does well, okay, if not, then sue

ii. If we don’t let the π proceed though, there will be no prosecution of this Δ.  In pari delicto limits the pool of those with an incentive to prosecute

(e) SUPREME COURT: holds that in pari delicto applies in this case, but the Δ may not be able to satisfy this defense with this particular π.  Sent back on remand.  “Some πs may be barred, it may or may not be this π.”

i. What would the facts have to be for the π in this situation to be barred under in pari delicto
i. π must be an active, voluntary participant

ii. Suggests that one could not be barred as a result of a failure to act, and that any conduct that would constitute duress would void the ability to use in pari delicto.
ii. COURT says that the π must be primarily an investor and not primarily a promotor (not equal culpability for the π to be barred, just has to be substantially similar/close/near).

(f) In pari delicto: applies to underlying issue, not some ancillary one

i. Not merely a defense to equitable claims – also applies to actions at law (e.g. breach of contract)

ii. ***SO FAR, UNCLEAN HANDS HAS BEEN LIMITED TO EQUITABLE ACTIONS ONLY.  Make sure to know the difference.  Can be a more generalized harm, that would permit a πs recovery – does not have to be as strong a relationship to the harm as does in pari delicto. 

(g) TREND: allow the less culpable π to sue the more culpable Δ, even when there is a disparity in responsibility.  But, it’s rarely the operative reason for the result in the case.

i. Most often a party acting in concert rarely has the guts to turn around and file a claim

(h) Distinguish public and private disputes & in pari delicto
i. In Public cases: concerned with not dicincentivizing enforcement 

ii. Private: search for most just result for parties – including third parties (e.g., stolen goods cases)

(i) Dissent in Pinter is right, but doesn’t cost the system much to give the Δ another opportunity.

G. Remedial Defense-Unconscionability – in classic form avail in Equity only: 

1. Campbells Soup-Contract at issue is not deemed to be illegal – just too one-sided to be enforced by the court.Raises the question – why permit an award of damages, but not specific performance where the contract is deemed to be unconscionable?

(a) Specific performance is an award of the expectancy, here – in fact easily enforced.  So why apply to one claim, but not the other.

(b) Specific performance is the remedy that will result in the award of the expectancy, as opposed to damages where it’s a number and there’s a dispute at trial about that #.

2. Request for specific performance is all or nothing

(a) Unconscionability is a relief valve for specific performance is a relief valve in the same way that damages are a relief valve for expectancy.  Courts can fudge on damages

i. This equitable defense of unconscionability is confined to equity because actions at law don’t need the same outlet.  It’s a way for a court in equity to fudge on the result. 

ii. BUT why not apply unconscionability at law?

(b) What part of the contract was so unconscionable, keeping in mind that there are benefits of being a farmer for Campbell’s soup.  And, Campbell’s is giving the seed to grow the carrots, so they’re going to buy every carrot.

(c) Campbell’s did a poor job of speculating their damages in the liquidated damages clause: $50/acre.

A. Remedial Defenses -Estoppel & Waiver –see chart on notes 4-22-02 for relationship btwn reliance & intentional misleading conduct to these defenses, which are very similar. Increases judges ability to achieve fairness in spite of liability. Outcome is less guided than in most applications of law & remedies. Predictability & certainty disappear.

1. US v. Georgia Pacific- illustrates the elements of estoppel (905) & definition. Equitable estoppel prevents a party from assuming inconsistent positions to the detriment of another party, in its proper field prevails over all other rules.

(a) Party to be estopped must know facts

(b) He must intend that his conduct shall be acted on or must so act that the party asserting estoppel has a right to believe it is so intended

(c) The latter must be ignorant of the true facts

(d) He must rely on the former’s conduct to his injury. (reasonable rel.)

2. Compare with waiver & understand differences. Bndys of Nat’l Forest do not nec coincide w/US rights.  GP shld not rely on FS maps for this, the fact that they go out of way not to inquire suggests GP’s reliance on maps is unreasonable. If gov’t prevails US gets windfall, but GP could have investigated, w/ all its legal firepwr. Gov’t probably didn’t intend these consequences but possibly one branch did, the rest didn’t..

(a) GP gets expectancy meas of damages in injunction terms.

(b) If the key to estoppel is reliance, then should reliance be the measure of recovery? Did GP get a windfall? This depends on the reasonableness of the reliance.

(c) Estoppel & other remedial defs interefere with the gov’ts ability to act in the interests of the people.  Estoppel is not available agst the gov’t unles the gov’t is acting in proprietary not sovereign role.  These distinctions aren’t so clear.

(d) (920)In pursuit of gov’t interest you can’t trample people. I:should cost of gov’t mistakes be borne by the victims or by taxpayers.

(e) GP could have also used Waiver theory (916) Waiver is intentional reliquishment of a known right or intentional conduct inconsistent with claiming it.

(f) They are similar, different ends of continuum the more reliance you can show the less intentional misleading conduct you need to show. See chart on 4-22 notes.

(g) (911) gen’l equitable discretion also may occur where: there are harsh or oppressive K’s, pty has been wrongly paid $, but relied on it & it wld be hardship to repay. See top (912)

(h) in a commercial transaction a huge amt of reliance is required before estoppel works.

3. Bimco (916)- Waiver –Main issue is what is the meaning of “intentional”. D’s decision to pay for the door w/o proper papers was prob a don’t sweat the small stuff policy, did not intend to waive the wiring issue. Explores pivotal issue in all waiver cases whether the relinquishment or conduct was intentional & what intentional means in that context.

(a) Ct says subjective intent re wiring irrelevant; D did intend to adjust the door & that is the act giving rise to the waiver, the fact that he didn’t intend consequences is irrelevant. Only the act giving rise to the waiver must be intentional, knowingly peformed; the consequences/results need not be known.

(b) If Wilson & company can show they don’t know the proper paperwork was not timely filed when adjusting door, no waiver.

(c) Wilson should have siad: 1) we don’t owe you anything b/c paperwork not timely filed  but we will waive our right not to pay as to the door.

(d) Why do we have waiver? I:does it reflect presumption of reliance w/in waiver to reduce litigation or is it a judicially enforced gift.

(e) Definition implies reliance not a part of defense, but: n6 (918) late payment cases. Accepting late payments creates a waiver, this waiver can be retracted at will but the company must notify the buyer; if reliance wasn’t an issue, notice wld be irrelevant.

B. Remedial Defenses-Laches- Laches in equity only, hard to prove, very rare. 

1. 3 fact specific Q’s 1) what does it mean to say there was unreasonable delay? 2) What is predjudice?; 3)under what circumstances do laches apply?

(a) Typical reasons for delay are pursuit of other remedy, procrasination, no realization of claim, negotiations, delay by counsel.

(b) Traditonally need reliance in the form of  Predjudice to defendant. It is the requirement for laches; gen’ly in terms of lost evidence, fluctuating values (930) n5, difference in last minute application of injunction ? check

(c) (933) ballot legislation delay- McCarthy didn’t have enough atty’s to fight to get on all ballots at once.

(d) See 4-22 notes (1) for chart as to does right/remedy where laches applies.-only where equitable rem is only rem; if both legal & eq avail, & p seeks legal can’t use laches but can use SOL; if both avail & P seeks eq only its complicated.

2. NAACP v.NAACP LDF- when woulda length of  delay be unreasonable? Is this name so valuable would be unfair to deprive D. check

(a) Ct says mere delay is not enough to make a case for laches.

C. Remedial Defenses-SOL. SOL is a bright line (predictable, certain), laches are equitable. Both are affirmative defenses. Further policy considerations-claim is fresh in evidence & memory, the notion that the longer it takes to bring the claim the less valid  the claim, important of repose for D’s- esp reliance as time goes on, encourage people to go on with their lives. Subjective modifications to Sol:

1. Baker- SOL continuing violation rule. Block busting & giving Af Am’s jacked up interest rate loans. 5yr sol, claim brought later. 3 facts show continuing viol. (935) 1) injury continued to accrue after installment K’s signed; 2)D’s wrongful conduct continued after; 3) if D had ceased wrongful conduct further injury avoided.

(a) Compares day to day rule v. cumulative harm rule.

(b) Continuing violation as distinguished from continuing harm: car crash-violation, harm and discovery happen all at once, harm may continue;in Baker there was continuing viol. b/c D’s re-injured P’s with every payment, could have reformed K’s at anytime or offered fair refinancing. Violation continues.  Gov’t continuing harm was to continue redlining & discrimnatory practices. 

(c) (938) n4 –pattern & practive v. continuing viol. – add’l factors!!!

(d) There is a continuum –where continuing harm ? check

i. Continuing viol- typically the damages are measured by going back the length of SOL from date of filing b/c they are a series of independent wrongs & each w/in SOL may be compensated.

ii. Other approaches to measuring damages than length of SOL exist.

i.  where the violation is unitary-(there is a copyright case, not in casebook) the 7th circuit says the claim is not time barred, plus damages are avail for whole viol, not just the length of Sol.Ct says why shld D profit, not P’s fault he didn’t discover viol right away.

ii. Alternate interpretation of continuing violation –statute is triggered by last harmful act.

iii. Fraudlent concealment leads to tolling

(e) SOL may run from date of injury, date of wrongful conduct, date of discovery

2. O’Brien- SOL discovery rule exception (only for certain coa). DES case.                                SOL starts when P knows the facts and their relevance to the coa. Shows judges discretion. Ct focusses on P’s due diligence-could 19 yo P have discovered her coa & pursued even tho her mom denied crucial fact. Reasonable person test- knew or shld have known. P has the burden to show it was reas for her not to pursue. Dissent- reliance on the Mom’s statement is reas in a 19 yo who has suffered from cancer.

(a) Once discovery rule comes into play bright line is gone. Is reasonableness an objective test. Who shld decide reasonableness? Typically considered Q of law (check) is it really an objective test?

(b) Statutes of repose (949) n8- pushing up agst due process –sometimes these stats have two periods, bound by earliest one.

3. Knaysi-application of equitable estoppel where there is fraudulent concealment. 3 yr SOL. In 1972 P had Dalkon shield put in (didn’t know what it was)-aborted, then sterile; 1976 read  about shield problems, in 1977 found out, 1978-sued. AHRobbins, mfg, put out false info saying the shield was safe.  

(a) For equitable estoppel 1) D must have control and superior or exclusive knowledge of the facts necessary for the P to make out a cause of action and 2)D by affirmative misstatements conceals these essential facts from the P

(b) Majority allows suit

(c) Dissent -Equitable estoppel used to toll the SOL for period of  the misrepresentation, here there are 2 types. Either based on 1)affirmative mis-statements or 2) fraudluent concealment. P can’t use 1) b/c no evidence that there was communication btwn P &D or evidence that P’s dr relied on D’s statements. P can’t use 2) b/c it reqs fiduciary duty. It is P’s burden to show that claim is timely- P didn’t prove equitable estoppel.

i. P’s evidence must reach a point of  adequacy (remember Jorde’s chart)

(d) How does the ct deal with fraud on the market released to the general public( effects dr./public perception

(e) What is nature of duty to correct after this kind of publicity (957) n7

(f) There is a close relationship btwn the doctrines (supp 172) of discovery rule & due diligence and fr.concealmt & due diligence.

D. Remedial Defenses & Separation of Powers

1. Implied Rights of Action –rights & rems need not always be explicit

(a) Issue: what redress, if any, will our remedial system supply, if someone is harmed by the Const., a statute, or even a regulation formulated by an admin. agency, in the absence of a clear statement from Congress as to what the remedy will be.

(b) Answer: maxim of jp: for every right, there’s a remedy.  If there’s a violation of law, there must be a remedy. Questions raised if the right of action is implied:

(c) what is the basis for the right to a remedy – has to be a substantive violation of law?

(d) who can sue for the violation?

(e) what’s the statute of limitations going to be?

(f) what are the elements of the claim that give rise to the remedy – statute specific inquiry?

(g) what is the nature of the relief?

i. if equitable – injunction, restitution, or even declaratory relief.  If an injunction, prohibitory injunction, or an implied right to a mandatory injunction: forcing action by gov’t

ii. if damages – the very next question is what’s the measure.  If it’s implied, plenty of room for latitude.

iii. Could also be a combination

2. Bivins v. Six Unknown Named Agents: SC reverses Court of Appeal and finds that damages are available.  Reasoning: historical lesson that damages are regarded as the ordinary remedy for an invasion of invasion of a personal interest in liberty. Illus implied right to recover damages for const viol.

(c) Professor: court retreats to a semantical argument: Congress has not said that monetary damages are not available, so why not allow redress through mechanism like damages, that are normally allowed in fed. Courts.

i. Problem: Congress knows how to write a statute with a remedy

(d) Interest served by providing an implied right to monetary damages for Bivins: 

i. Benefit to public at large: deters improper behavior by agents; people are more likely to file suit if they get damages – gives incentive to Bivins of the world to file these actions.

(e) What if Congress enacted a law that instructed courts that if there’s a law with no explicit right of action, there will be no remedy available and no private right of action.

i. Due process concerns re: earlier laws – robs the courts of the ability to enforce the constitution and acts of Congress.

i. Courts more likely to be forced to apply this though.

ii. Congress can do a lot to enforce remedies, and courts would have a hard time to work around it to apply a cause of action.

ii. What about future laws enacted after such a Congressional fiat?  Issue of whether to apply prospectively.
3. Merrill Lynch: implies a private right of action in the commodities exchange act-Before the amendments, courts had routinely found private rights of action. There are pvt rights of action even when stat is silent.

(a) Issue: did congress intend to preserve the preexisting implied recovery – Congress did not fill a recognized gap.

(b) Court looks to legislative history – what did individual members mean,  Review of the leg. history does not make it clear that preservation was intended, but that the leg. history indicates the preservation of the remedy.

(c) Underlying concerns with implied rights of action: in the absence of clear, Congressional intent, isn’t the court permitted - almost asked to make it up, according to those judge’s values about what is appropriate under a given set of facts.  Allows multiple judges to decide, given the appellate process.
(d) With implied rights of action, always be concerned with the statute of limitations: practical concern of statute of limitations: if the right is implied how do you figure out the sol:

i. look for analogous state law

ii. resort to analogous federal law, if using analogous state law would frustrate congressional purpose

iii. pick it out of the air

(e) What about circumstances where congress amends a statute to inject an explicit private right of action?
i. On one hand, validates a prior implied right of action; on the other hand, Congress must not have intended a cause of action to exist until stepping into the breach and amending
(f) Supreme Court Cases on Implied Rights of Action: 

i. Texas v Rigsby (1916): if a statute is enacted for the benefit of a special class, courts recognize a remedy for somebody in that class
ii. Cort v. Ash (1975): 4 questions
i. 1) is π part of the class for whose special benefit the statute was enacted; If this is clearly established, then the other three prongs don’t matter.
ii. 2) is there a leg. intent to create or deny a remedy; 
iii. 3) would an impled right of action be consistent with the purpose of the legislation; and 
iv. 4) is the cause of action traditionally relegated to state law (i.e., inappropriate to imply a federal right).
iii. Touche Ross v. Remmington-Court says that the first question isn’t as important as the second question: leg intent is now dispositive on the issue.
iv. More recently, the Court has been more hostile towards implied rights of action: Alexander v. Sandoval (2001): Scalia: no private right of action under § 602 of the Civil Rights Act.  Court also holds that §601 only applies to intentional disc., so provate right of action under §601 can’t apply to §602 (disparate treatment).  

4. Criminal Remedies: Forcing the administration of criminal remedies (executive branch officials withdraw enforcment of laws for a variety of reasons).  
(a) Issue in these cases: Can private individuals force the gov’t to act (prosecutors and administrative agencies to initiate proceedings against third parties

(b) Linda R.S.: Stands as a nobody has a right to force the prosecutor to use a criminal punishment as a way to enforce a remedy (But, Child support prosecution is often used as a remedy for victims, c.f., victim restitution laws. – just can’t force it.)Would otherwise eliminate prosecutorial discretion
i. If facts were changed: instead of a strategy where only fathers of legitimate kids were prosecuted, what if the local prosecutor announced that he would not prosecute anyone for murder where the victim was black, an illegitimate child, etc. Court in this case would intervene under equal protection.  So why not in this case?  Why can’t illegitimate kids benefit from this statute?

ii.  Is there a difference between the decision not to prosecute the murderers of Black people and not to enforce the statute at issue in this case?

i. Difficulties in establishing paternity in 1973.

ii. Court is hostile to her equal protection claim because of slippery scope concerns.  Article III issues of whether there’s an actual case in controversy.

iii. Issue of standing in this case: no benefit to the π in this case to the proposed enforcement that she wants.

iv. Threat of criminal prosecution might result in fathers to pay support for fear that a prosecution would be brought. She really wants the threat of criminal action to get the guy nervous, get the check, etc.
v. Difference between this case, and legitimate kids: Court won’t make this an absolute right to force the prosecutor to bring charges.  Her remedy here is to get a prosecutor into office who will prosecute these cases.
vi. If she had sought declaratory injunction: court would have said that the problem is not interpretation, we’re just choosing not to enforce in these cases.

vii. She can also sue civilly – but would have to chase him to execute the money judgment, and she’d never get the money.  She needs the prosecutor to help her; but the Court won’t give her this right.

viii. Rationale: Court won’t let someone use a criminal prosecution as a bargaining chip.

5. WEAL II: decades-long lawsuit.  Caution for exercising claims for remedies.  The case may never go away if a remedy is available. Illustrates Pvt person can’t force gov’t to employ a certain strategy to enforce the law.

(a) Dispute is about identifying the best enforcement mechanism to implement the law and who will decide what the best mechanism is: the very heart of prosecutorial discretion.
(b) Court had doubts about executive enforcement, about whether racial balance was required, but that’s not how the πs presented the case to the district court: whether it’s legitimate for the executive to refuse to enforce a law that it disagrees with, and if not, whether there should be a judicial remedy to force a politician to act.

i. If answer is no to both: there’s still a political remedy.

(c) Ultimate conclusion (in WEAL III): Congress had not authorized a private right of action against the agency to force more vigorous enforcement.  ALTHOUGH - (Decision does not reach claims whether the agency is refusing to enforce the constitution, although agencies are not created to do so without an implementing lawsuit – so not so many cases on this issue.)

B. Government Immunities: explores the principle waivers of sovereign immunities and the issues that arise in suits for damages that arise in these cases;General Rules: 993-994
1. Riss case: Limits of Government Immunity. Riss calls cops, several times, worried abt stalker, but doesn’t get restraining order, cops don’t promise protection; then stalker hires someone else to throw lye in her face. She files tort claim agst Ny city. City has immunity, Riss is seeking exception

(a) Remember: when a state or city is sued in its own courts, the 11th Amendment doesn’t apply, even when the US is sued in federal court.  No consideration of the 11th A in this case because the City of NY sued in state ct. 

(b) Why shld tort victim go uncompensated?  Depends, ct says impractical to guard everyone. Does city owe Riss a duty? Prob. Not.

(c) Is it practical to protect everyone who is frightened? What could cops do to stalker w/o restraining order? Even then, would that have prevented other person from injuring her?

(d) Could we limit city to qualified immunity? 

(e) Highlight n2 (1001)

(f) The line between where immunity makes sense & where it doesn’t  is drawn by the legislature. One rationale is savings to the state, is that adequate  justification?

2. Harlow- qualified immunity (1011) and the clearly settled law rule. 

(a) Purpose of qualified immunity is to prevent chilling effects on employees/executives of the states.  If the protections didn’t exist people might not go into gov’t service.n6 (1023) They might be deterred from doing their job. The benefits of them doing their job accrue to the public whereas the liability for their conduct accrues to them as individua

(b) How does the clearly settled rule work?

(c) How can we use this test where the substantive test depends on the D’s motive? This test erects a huge barrier for P.

i. But there may not be a way to let the P go ahead and still meet the Harlow goal of protecting state officers.

ii. We could let P litigate motive and the D would lose his right to early dismissal or

iii. We could not let P litigate motive( de facto immunity for bad motives.

(d) How does the court determine if the law is clearly settled? An SC case, a state Sc case, what if only in dicta? An appellate case? What if there are conflicting appellate decisions?

(e) The court does not address the degrees of violation of the law- from minimal to egregious.

(f) See n5, 7 for Q’s about immunity, some answers are in note 8 (1024)

(g) Remedies are built on the principle that liablity for compensatory damages makes most people do whats right, but here liability may be too much see effects supra in (a).

3. Stump-(1029) absolute immunity- if judges are not immune every person convicted would sue them.

(a) Correct procedure would have had a guardian ad litem appointed for daughter – judge never had pers jur over daughter.

(b) Is an exceptionto the immunity for a)personal jur or b) subj matter jur appropriate? No smj is an exception now.

(c) Would a better exception be for actions which have no appeal?

(d) What about using the clearly settled law rule here?

(e) Compare with n6 (1040) Zarcone, judge didn’t claim immunity,perhaps b/c dragging the coffee vendor into chambers was beyond it’s scope. What else is different?

C. No fluid class remedies on exam.

IX. Exam- 10 pp, 2Q’s. organization of presentation is the key. Use case names eg rightful positon (Hatahley) you won’t have enough room to talk about generalizations. Discuss thoughtfully what you choose to discuss. Don’t mimic Infelise. Work out your ideas & be critical.

