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Dissolving the Marital Status

A. Fault Based Divorce Proceedings:  1850's - 1950's

1. Divorce laws of every state assumed an adversary proceeding between spouses where P had to prove D's fault.

a) Common grounds for divorce were adultery, abandonment/desertion, cruelty, insanity

b) Person "at fault" could not request a divorce

2. D could defeat a divorce action by showing that 

a) P had consented to D's absence, or 

b) D's departure had been justified by P's conduct

(1) But most divorces were uncontested, so undefended.

B. Criticisms of Fault Based Divorce

1. Based upon an unrealistic depiction of marriage.

2. Because divorce by mutual consent was not legally available, fault based system encouraged. collusion between the parties.

3. Resulted in even higher levels of hostility between divorcing parties
4. Legal system respected individual decision to marry.  Should accord the same respect to ending the marriage. 
C. No-fault Divorce

1. Development of No-fault

a) 1963:  CA Governor's Commission on the Family recommended the abandonment of fault based divorce

(1) Suggested extreme liberality in stating grounds for divorce.

(2) counterbalanced this suggestion by creating an elaborate system of family courts

(a) Purpose of the family courts was to attempt reconciliation, and/or work out a settlement for the dissolution of the marriage

(b) Most dramatic innovation was the elimination of guilt as a determinant in the decision about property settlement, alimony, and child custody

b) 1970:  Model Marriage and Divorce Act recommended no-fault as well.

(1) Divorce appropriate where the court finds that the marriage is “irretrievably broken”.  Irretrievable breakdown defined as a situation where

(a) parties have lived apart for at least a year, or

(b) such serious marital misconduct has occurred that it is impossible for the parties to reconcile.

2. In General

a) Allows unilateral divorce with no requirements (save a waiting period in some states).

b) All states allow no-fault divorce

(1) Some states simply added “irretrievable breakdown” to their list of grounds for divorce, in effect allowing a party to choose a fault or no-fault divorce.

c) But many states still retain the option of fault divorce

D. Pure No-Fault Systems

1. Model Marriage and Divorce Act

a) Dissolution of marriage (§302) shall be ordered where

(1) the court finds that the marriage is irretrievably broken

(a) proven by showing that parties have lived apart for 180 days, or

(b) serious marital discord has affected the attitudes of one or both parties to the marriage

(2) And the conciliation provisions of §305 have been met (or do not apply)

b) Irretrievable breakdown (§305)

(1) Defined as “no reasonable prospect of reconciliation”

(2) Court will find irretrievable breakdown when both parties attest to it

(3) If one party denies irretrievable breakdown, the court shall consider all relevant factors of the marriage, and either:

(a) find that irretrievable breakdown exists, or

(b) continue the matter for a month and order a conciliation conference.

c) Note that this is a pure no-fault statute, because it makes dissolution available to either party, without a long delay, by a “no-fault” showing of marrital failure

2. CA Family Code

a) Grants no-fault divorce in cases where there are “irreconcilable differences”

b) Allows summary dissolution procedures for marriages with no minor children and not a lot of marital assets

(1) SD dispenses with a hearing altogether.  Quicker and easier than no-fault even.

3. Note that in pure no-fault states, it is impossible to defeat a claim that the marriage is irretrievably broken.  But the statutes rarely recognize this explicitly,

a) So while the statutes don’t officially allow unilateral divorce automatically, that is what pure no-fault looks like in practice

E. Limited No-Fault Systems

1. MO Annotated Statutes

a) Grants divorce where both parties agree that marriage is irretrievably broken

b) Where one party denies that marriage is broken, petitioner must show one of the following in order to get divorce:

(1) Respondent committed adultery

(2) Respondent has behaved in such a way that petitioner cannot reasonably be expected to live with R.

(3) R abandoned P

(4) Parties have been separated by mutual consent for 1 year

(5) Parties have been separated for 2 years

(a) Note that separation defined as not sharing a bedroom.  Can live in the same house.

c) Court cannot require counseling.

(1) Ex:  Mitchell (MO App. 1976):  Court holds that the purpose of limited no fault divorce is to limit the power of a wrongdoer to be granted a divorce over the objections of the ‘innocent’ spouse.

2. NY Statute

a) Separation of the parties for a specific period of time is the only grounds available for no-fault divorce.

b) Separation only counts if it is codified in a legal separation agreement or a written agreement

c) Legal separations can only be obtained on fault grounds 

F. Pros of No-Fault Divorce

1. Makes it easier to get divorced

a) Good for the unhappy spouses, and their children, who will not be raised in loveless, hostile environment

2. Settlement may be the same as fault based divorce.  

a) In some jurisdictions under no-fault (like CA), marital property is pooled and divided based on equity principles.  The result of this can end up looking a lot like fault based divorce settlements.

(1) But the standard in these cases is equal division of property.  H. argues that this approach signals women to support themselves, rather than rely on a marriage for financial support (?)

3. Lowers hostility between parties

4. Fault divorce only protects the person who does not care about delaying the divorce.  Lots of innocent spouses have good reasons to want a legal break from their spouse.  So the “bargaining chip” of fault will often be given to the wrong spouse

G. Cons of No-Fault Divorce

1. Many believe that fault divorce was good for “innocent wives” and led to better financial and support settlements

2. Makes divorces easier to obtain, which some people think is a bad thing for both the spouses and the children.

3. Some argue it leads to higher divorce rate

a) But note that divorce rate increased in 1960’s, and no-fault was a response to, not a cause of, that phenomenon. 

4. Marriage is a contract and should not be able to be breached unilaterally without penalty

5. Interdependence key to successful marriage, easy divorce undermines this

H. Premarital Agreements Limiting Divorce

1. Courts have been lukewarm in enforcing these.  Depends on jurisdiction

2. LA domestic relations law now provides for covenant marriage, which only allows divorce in cases where spouse has 

a) committed adultery

b) been sentenced to death or hard labor

c) abandoned spouse for 1 year

(1) In cases where one spouse has physically abused other spouse, or has physically or sexually abused children, petitioner cannot get a divorce, but can obtain a legal separation, from which a divorce can be obtained later if separated for 1 year.

I. Gender impact of divorce – Benefits and Burdens

1. The Divorce Revolution (Weitzman, 1985) was a wildly popular book asserting that no-fault divorce robbed financially dependent women of bargaining leverage with husbands who abandoned them.

a) Although her stats were inflated, women do experience a 30% drop in standard of living, while men get a 10% increase.

2. BUT five years after divorce, women only had a 6% drop in standard of living (Duncan & Hoffman study (1985))

3. 66% of women remarry.  Those that do enjoy a 25% increase in standard of living compared with their first marriage.

4. Non-financial impact

a) Both women and men report increases in happiness, social life, parenting skills, and self-esteem after a divorce.

5. 66% of divorces are initiated by women

J. “Think of the children…”

1. In 1970’s and 1980’s, belief was that no-fault was bad because it resulted in more divorces, and divorce was bad for kids

2. Prevailing view today is that children are not harmed by divorce per se, but by other factors often surrounding (but not limited to) divorces:

a) Severe and protracted marital conflict

b) economic instability

c) difficult transition after separation of parents

d) loss of contact with non-custodial parent

(1) This has led, in part, to the increased incidence of shared custody arrangements

Marital Property

A. Community Property States

1. Marital property is pooled and distributed (relatively) equally between the parties.  Focus is on bringing assets into the community(?).

B. Common Law States

1. Marital property defined more broadly, so more stuff is on the table subject to division.

2. Individual title to property is ignored.  If it was obtained during the marriage, its marital property. (?)

3. Focus is on distributing assets equally.

a) Note that earning power not considered an asset

C. Issues in Distribution of Marital Property

1. Should each party’s contribution be taken into account?

a) Recognition of non-financial contributions.

2. Should fault be taken into account?

a) Most jurisdictions do not formally use fault as a factor in marital property distribution.  There is a general recognition that spouses behaving badly during a marriage do not give up their right to their share of the marital pie.

b) But the issue is not fully resolved.  There is a drift towards recognizing the difficulty of totally ignoring issues of financial and personal misconduct.

3. Standard of living maintenance?

4. Contract principles?

a) Expectant return on the investment of marriage

b) Restitution

5. Relevance of duration of marriage

6. Relevance of employability

7. Custodial Parent

Spousal Support

A. In General

1. Courts have lots of discretion in awarding spousal support

B. Traditional Rationale for Alimony

1. Originally a remedy of English courts, premised on the notion that women were limited to domestic skills and could not support themselves by employment.  

2. The Model Marriage and Divorce Act (1973) constructed alimony as a limited-duration benefit available only to homemakers in long term marriages.  Its principle purpose was to provide short-term transitional assistance to women.

a) This view based on the belief that divorce should signal a ‘clean break’ for both parties, and the expectation that the homemaker would develop marketable skills after divorce.

(1) It didn’t often work out that way.

3. Before 1970’s, many states had alimony statutes that provided that husbands, but not wives, may be required to pay alimony.

a) Orr v. Orr (US 1979):  SC held that gender specific statute violated the Equal Protection Clause.

(1) Alabama defended statute by claiming that sex was proxy for financial need.

(a) Court held statute impermissible because sex not proxy for need, and even if it were an accurate proxy, individual determinations could be made easily, as hearings on finances are a part of any divorce.

(2) Alabama argued that statute appropriate because women had experienced financial discrimination, and this had resulted in their inability to be similarly situated with men regarding financial opportunities.

(a) Court held that reducing the financial disparity of women is an important governmental objective, but this is already accomplished with individualized support hearings

(b) Additionally, legislative classifications based on gender reinforce stereotypes about women.

(3) Orr makes clear that the law must be neutral regarding marital roles – it cannot set rules which burden couples who choose to follow non-traditional roles.  Encouragement of the traditional familial organization is not a purpose that can be offered to justify gender classifications.

C. Struggle for a Modern Rationale

1. In General

a) Most opinions today stem from the belief that divorce should not dissolve all financial ties between former spouses if the result would be a significant disparity in the financial standing of the former spouses.

(1) It is not entirely clear what principle the above view is based upon.  This lack of principle has led to widespread disparities in support awards

(2) ALI consistent with above view, but provides no principle either.

2. Stated rationales for alimony

a) Duration – the critical factor for courts making spousal support awards.  Duration relates to:

(1) Financial need arising from the marriage

(a)  courts believe that the longer a person is married, the more plausible it is that her financial disparity is attributable to the marriage.  

(b) Also more plausible that spouse has benefited from homemaking labors that gave rise to financial disparity

(i) See Clapp, which discusses the right of both parties, after a long marriage, to maintain the marital standard of living  

(ii) And Wilson, where court denied support to wife who was disabled in an accident.  Because marriage only lasted two years and disparity not attributable to marriage, no support even though husband able to pay.

(c) The older one gets, the more they rely on the marital commitment because life course becomes harder to change, and the prospects of finding a new spouse decline

b) To balance equities whenever the financial contributions of one spouse enable the other spouse to enhance his or her future earning capacity (Clapp – Vt.. 1994)

c) To compensate a homemaker for contributions to family well-being not otherwise recognized in the property distribution (Clapp)

d) Entity view:  Pooling of emotional and economic resources in marriage makes equality in post-dissolution financial positions appropriate.

3. Problematic Rationales for Alimony

a) Need

(1) Need, without more, is inadequate basis for alimony (Wilson)

(2) Need not a necessary condition for alimony

(3) Note that need is defined differently in every case.  Too malleable a term to provide a basis for spousal support.

(a) Some have appealed to notions of ‘social need’ to justify alimony to maintain high standard of living to rich wives.

b) Expectation measure (contract principles).

(1) ALI Principles say that these won’t work because

(a) expectation can only be awarded after one party has breached the contract.  No-fault divorce principles preclude reliance upon a finding of breach

(b) contract principles would require defining marriage in financial terms.  This would not benefit homemakers

c) Unjust Enrichment

(1) Won’t work because there is no unjust enrichment where the benefit (such as homemaking) was conferred with donative intent.  No way to prove that stoking the home fires wasn’t done out of love.

(2) Would also fail because of indefiniteness of such marital arrangements regarding division of labor

(3) If one spouse is homemaker, one could argue that her work in the home was compensated through her spouses companionship and financial support

(a) Pyeatte case (AZ 1983) specifically denies restitution for performance of “usual and incidental activities of the marital relationship.” 

d) Contribution

(1) Often argued that homemaker spouse gave up other opportunities in order to support spouse’s career or education.  

(a) But neither homemaker contributions nor lost opportunities can be quantified.  

(b) Even if we could quantify them, we would also have to quantify his contributions to the marriage (including income) and balance them out.  Wife would often lose under this theory

(c) Also, little evidence that men do better financially because of their wives’ homemaking contributions

D. Amount and Duration of Spousal Support

1. Model Marriage and Divorce Act §308

a) Who gets support?

(1) Spouse who lacks property to provide for reasonable needs

(2) Spouse who is unable to support herself through employment

(3) Spouse who is custodian of a child, whose condition or circumstances make it inappropriate for spouse to be required to seek employment outside the home.

b) What factors to determine amount/duration of support?

(1) financial resources of obligee

(a) including marital property award

(b) ability to be self-sufficient

(2) time necessary to be educated or trained so as to find appropriate employment

(3) standard of living established during the marriage

(4) duration of the marriage

(5) age and physical/emotional condition of obligee

(6) ability of supporter to pay support 

2. American Law Institute Chapter 5 – Compensatory Spousal Payments (proposed draft 1997)

a) Principles (§502)

(1) Recharacterizes alimony as equitable reallocation of losses arising from marital failure

(a) as opposed to relief of need.

(b) Says that need based system has not produced a coherent rationale in its application.

(c) Specifies that some find themselves in need for reasons unrelated to the marriage, and they do not have the right to impose that obligation on their former spouse

(i) Replaces the term “alimony” with “compensatory award”

(2) Defines losses only as financial losses arising from divorce

(a) emotional losses not commensurable with financial losses, so no way to reduce/enlarge financial responsibility to reflect nonfinancial gains and lossess

(b) Any effort to consider emotional losses would require evaluation of parties’ marital conduct.  This veers too close to fault-based for comfort.

(3) Limitation to losses arising from divorce

(a) Financial conduct during marriage immaterial.

(4) Creates consistency and predictability in application

b) Compensable losses recognized in a long term marriage (§5.03 – Topic 2).  

(1) In a marriage of significant duration, the loss of living standard experienced at dissolution by the spouse who has less wealth or earning capacity (§5.05)

(a) Rationale:  as marital duration increases, so does the dependant spouse’s sense of loss of a more affluent marital living standard.

(b) §5.05 also establishes a presumption of entitlement in marriages of specified duration and spousal income disparity.

(c) The award to the claimant is a % of the income disparity between the spouses.  The longer the marriage lasted, the higher the % will be awarded.

(2) Earning capacity loss incurred during marriage but continuing after dissolution, and arising from one spouse’s disproportionate share of childcare during marriage (§5.06)

(a) Rationale:  as child care duration increases, so does the caregiver’s sacrifice of earning capacity.  Also, the longer a marriage exists, the deeper the obligations of each spouse to the other.

(b) §5.06 also establishes a presumption of entitlement to the custodial parent upon divorce

(i) This presumption can be rebutted by showing that the custodial parent did not provide more than ½ of the care for the children during the marriage.

(c) The award to the caregiver  is a % of the income disparity between the spouses.  The longer the claimant was the primary caretaker, the higher % of the difference in incomes can be awarded

(i) Rationale:  Rather than trying to figure out the difference between caregiver’s current earning potential and their hypothetical potential had they not stayed home with the kids, compare their current earning potential with their spouse’s income, which they would have shared in had the marriage continued.

(3) Earning capacity loss incurred during marriage but continuing after dissolution, and arising from one spouse’s care of sick, elderly, or disabled third party (§5.12)

(a) All Topic 2 awards are proportional to the parties’ income disparity, and are only available for long marriages.  The ALI Principles do not define what a long marriage is, but urges states to do so.

(b) Note the heavy reliance on marital duration and duration of child care in determining the size and duration of the award.  Here, duration acts as an indicator of the size of claimant’s loss and as a measure of the other spouse’s obligation to alleviate that loss.

c) Other compensable losses (Topic 3)

(1) The loss either spouse incurs when the marriage is dissolved before that spouse realizes a fair return from his or her investment in the other spouse’s earning capacity (§5.15)

(2) An unfairly disproportionate disparity between the spouses in their repective abilities to recover their pre-marital living standard after the dissolution of a short marriage. (§5.16)

(a) Note:  Entitlement to Topic 2 claims may preclude availability of Topic 3 claims.

d) Note the difference between equal sharing of the loss and income equalization

(1) Most courts reject income equalization as the goal of spousal support.  Easy to understand, but not as easy to rationalize as maintaining the marital standard of living

(a) note that maintaining marital standard of living is a goal, not a requirement.  It never happens in practice.

(2) Under ALI Principles, financially stronger party only required to share half of the other party’s loss, not to ensure income equality.

3. CA Statutes §4320: Determination of spousal support
a) Standard of living established during marriage plays a central role.  Takes into account:

(1) Marketable skills of supported party, employability, time and expenses required for the obligee to acquire education or skills to become marketable.

(a) Note that §4331(a) allows the court to order a party to submit to an exam by a vocational training counselor to figure out just how much time and money it will require to make party employable.

(b) Additionally, §4331(f) allows the court to order the supporter to pay for this education/training, above and beyond his spousal support.

(2) Extent to which obligee’s earning power was hindered by time spent helping the supporter.

(a) H. believes this goes to far in supporting belief that marriage should equal financial security

(b) Raises questions about spouse who wants to ease up on workload after divorce.  Not clear if this is taken into account, or, if it is, how one would separate a genuine claim from a self-serving one.

b) Extent to which obligee contributed to supporter’s education, training, or career
(1) When taking into account spouses contribution, contribution defined as more than just economic.  Also includes emotional support.

(a) But note that CA marital property law is limited to economic assets when dividing marital property

c) Ability to pay

(1) Remarriage of the supporter, and income of supporter’s spouse (if remarried) are not considered when determining or modifying spousal support

d) Needs of party

(1) based on SOL established during the marriage

(a) But see §4323, which states that if obligee is living with someone of the opposite sex, this establishes a rebuttable presumption of a decreased need for spousal support.

(i) Note that supporter’s cohabitation (or even remarriage) is not factored in when determining his ability to pay.

e) obligations and assets, including separate property 

f) duration of marriage

g) ability of obligee to be employed without harming the interests of children if in obligee’s custody
h) Age and health of each

i) Tax consequences to each 

j) Balance of hardships to each

k) Goal that obligee should be self-supporting within a reasonable period of time

(1) reasonable time defined as ½ the length of the marriage

(2) But court has complete discretion to accord as it sees fit.

(a) This is more than simply a factor.  §4330 requires the court to make the following admonition when making an order of support:

(i) “It is the goal of this state that each party shall make reasonable good faith efforts to become self-supporting as provided for in Section 4320.  The failure to make reasonable good faith efforts may be one of the factors considered by the court as a basis for modifying or terminating support.

l) any other just and equitable factors

4. How do these factors affect the parties’ bargaining?

a) H. says they make bargaining more attractive, and may act as an impetus for settlement.  I’m not sure how, though.

5. How much do statutes reinforce socially discriminatory roles?

a) supported party’s contribution to supporter’s success (equity notions) (?)

(1) Note that the ALI approach is not a property division approach, but is premised upon the belief that a supporter should be reimbursed for his/her contribution to the educational expenses (?)

(2) Payment limited to education (?)

b) §4323, which states that if obligee is living with someone of the opposite sex, this establishes a rebuttable presumption of a decreased need for spousal support.

E. Duration of Support

1. ALI Principles:  Support terminates

a) Never, if support award is permanent (unless modified later)

b) At a fixed time, set with the expectation that the obligee will be financially rehabilitated by that time

c) Or at such time that is appropriate given the amount of supporting spouse’s responsibility

(1) Consistent with the idea that the longer the marriage, the greater the obligations of the spouses to each other.

(2) ALI Principles suggest that fixed-term awards should be the norm for marriages of less than 20 years.  And awards based upon the supporting spouse’s responsibility lend themselves to fixed-term awards, because the extent of the obligation can be determined at the time of the divorce.

2. CA Statute:  Support terminates:

a) at the end of the period provided for in the order (§4335)

b) when one party dies (§4337)

c)  or obligee is  remarried (§4337)

(1) The remarriage termination is almost universally applied

(a) minority view:  if remarriage decreases SOL of obligee, the remarriage should not terminate support.

d) Note that court retains jurisdiction over spousal maintenance awards “indefinitely” in marriages of long duration (§4336)

(1) In Morrison (1978), CA Supreme Court held that fixed terms of rehabilitative alimony were usually inappropriate after a long marriage, unless it is absolutely clear that dependant spouse will be able to support herself at the marital standard of living.

3. Most states require a obligee to make reasonable efforts to financially rehabilitate herself and maximize her earnings.  Failure to do so can result in termination of spousal support

a) In CA, a “Richmond order” is an alimony award with a termination date based upon the expectation that with reasonable diligence the obligee will have become self-supporting.§

F. Tort Actions against Former Spouse

1. Because fault not often used as a factor in support awards, separate tort actions (IIED, Assault) are becoming more common.

Modification of awards

A. Model Marriage and Divorce Act, §316

1. Modification allowed only on a showing of changed circumstances so substantial and continuing as to make original terms unconscionable

2. Obligation to pay future maintenance is terminated upon the death of either party or the remarriage of the party receiving maintenance

3. Child support terminated when child is emanicipated.

a) If parent obligated to pay child support dies, the amount of support may be modified, revoked, or commuted to a lump sum payment

4. Property division is not modifiable

B. Common Law

1. Most states follow MMDA rules generally, with a few changes

a) Most states provide that a petitioner for modification prove only a change in circumstances justifying the petition.  Showings of substantial change and unconscionability not required.

b) Most states provide that child support payments end once parent who pays child support dies.

C. Remarriage of obligee

1. Common Law

a) When alimony reflected the belief that a man should support a woman, terminating alimony upon remarriage made sense.  Although this is no longer the prevailing law, the majority of states automatically terminate alimony upon remarriage.

(1) The remainder of states provide that remarriage terminates alimony unless extraordinary circumstances warrant continuing support (defined as whether the obligee would become a public charge).

(2) But most states enforce agreements between the parties to continue alimony past remarriage.

(3) Alimony obligations terminated upon remarriage do not revive if the remarriage ends in divorce (or is annulled).

2. ALI Principles – §5.08 

a) §5.05 and §5.06 obligations end at the remarriage of the obligee, regardless of the fixed term of the award

(1) Rationale:  Remarriage involves new personal and financial obligations that necessarily exclude third parties, so prior spouse’s support must be terminated.  ALI thinks a failure to do so would “cast doubt upon the second marriage’s authenticity.”

(a) Note that this is inconsistent with the stated purpose behind the ALI awards, which is to compensate for financial/earning capacity losses.  How does remarriage affect a harm already done to obligee?

(2) Also, remarriage presumptively bestows upon the obligee the nonfinancial losses (companionship, stability) which are implicitly factored into a §5.05 or §5.06 award.

(a) Again, this is inconsistent with ALI assertion that they are not going to factor in nonfinancial benefits or burdens of divorce.

b) But ALI does allow both parties to enter an agreement to continue alimony past remarriage.

D. Economic Changes

1. Obligor’s Voluntary Changes in Employment Status

a) Voluntary Retirement can be basis for modification so long as it occurs at a typical retirement age.

(1) But modification has been denied for someone who wants to retire early.

(2) Some courts will weigh benefits to obligor with disadvantages to obligee.

b) Returning to school generally not allowed to be basis for modification

(1) But courts are sometimes more favorably inclined when more education seems likely to enhance obligor’s earning capacity, which will ultimately benefit his kids.

c) Changes that have not been considered voluntary

(1) Obligor accepting a severance offer during a downsizing

(2) Reduction in earnings due to alcoholism

(3) Reduction in earnings due to participation in a strike

2. Obligee’s Voluntary Change in Employment Status

a) Issue only arises in child support cases.  Generally no change in support

3. Inflation

a) Generally, an increase in the obligor’s earnings, combined with inflation-created erosion of the obligee’s standard of living is enough to justify an increase in award.
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