INHERITANCES AND BEQUESTS

I. INTESTATE SUCCESSION
A. Order of distribution  §§ 6401-02

B. Determining spouse’s share
1. Kinds of property
(a) Community property is property earned or accumulated by either spouse during the marriage.  See § 28.

(b) Quasi-community property is property acquired in a non-community property state that would have been community property had the couple resided in California at the time.  See § 66.

(c) Separate property is property that a spouse receives by gift or inheritance during the marriage, or that either spouse owned before marriage. 

(d) Most courts presume that property acquired during marriage is community property. 

2. Spouse’s share
(a) 1/2 of the decedent’s community property already belongs to the surviving spouse.  § 100.

(b) 1/2 of the quasi-community property acquired by the decedent already belongs to the surviving spouse.  § 101.

(c) The surviving spouse receives the 1/2 of the community and quasi-community property which belongs to the decedent, and some fraction of the separate property.  § 6401.

C. Dividing property among issue:  Divide the decedent’s property into as many equal shares as there are living members of the nearest generation of issue then living and deceased members of that generation who leave issue then living.  Give each living member one share.  The share of each deceased member who leaves issue then living is divided in the same manner among her living issue.  § 240.

D. Parent and child relationship
1. Generally:  For purposes of determining intestate succession:

(a) The relationship of parent and child exists between a person and the person’s natural parents.  § 6450.

(b) The relationship of parent and child exists between an adopted person and the person’s adopting parent or parents.  § 6450(b).

2. Establishing natural parent relationship:  A natural parent and child relationship may be established if it was impossible for the father to hold out the child as his own and paternity is established by clear and convincing evidence.  § 6453(b)(3).

3. Born out of wedlock:  If a child is born out of wedlock, neither a natural parent nor a relative of that parent inherits from or through the child on the basis of the parent and child relationship unless (1) the parent/relative of the parent acknowledged the child, and (2) the parent/relative contributed to the support or care of the child.  § 6452.

4. Adoption:  An adoption severs the relationship between parent and child between an adopted person and a natural parent of the adopted person, unless both conditions set forth in § 6451(a)(1)-(2) are satisfied.  

5. Foster or stepparent:  For purposes of intestate succession, the relationship of parent and child exists between a person and that person’s foster parent or stepparent if:

(a) The relationship began during the person’s minority and continued throughout the joint lifetime of the person and the person’s foster parent or stepparent.

(b) It is established by clear and convincing evidence that the foster parent or stepparent would have adopted the person but for a legal barrier.  § 6454.

E. Simultaneous death
1. A person who fails to survive the decedent by 120 hours is deemed to have predeceased the decedent for purposes of intestate succession.  § 6403.

2. If there is no clear and convincing evidence of the order of death:

(a) 1/2 of the community and quasi-community property will be dealt with as if one spouse had died first, and the other half of the community and quasi-community property will be dealt with as if the other spouse had died first.  § 103.

(b) 1/2 of the property held in joint tenancy will be dealt with as though one joint tenant had survived and 1/2 as if the other joint tenant had survived.  § 223(b).

F. Advancement
1. Property the decedent gave during lifetime to an heir is treated as an advancement against that heir’s share of the intestate estate only if (1) the decedent declares in a contemporaneous writing that the gift is an advancement against the heir’s share of the estate, or (2) the heir acknowledges in writing that the gift is an advancement.  § 6409(a).

2. The property advanced is valued as of the time the heir came into possession of it or as of the time of death of the decedent, whichever occurs first.  If the value of the property is expressed in the decedent’s contemporaneous writing or the heir’s acknowledgment, that value is conclusive.  § 6409(b)-(c).

G. Guardianship
1. A minor does not have the legal capacity to manage property.

2. If a parent dies intestate, leaving property to a minor child, a guardian of the property must be appointed by a court. 

H. Homicide 
1. A person who feloniously and intentionally kills the decedent is not entitled to any property, interest, or benefit under a will of the decedent, or by intestate succession.  Instead, the property, interest, or benefit passes as though the killer had predeceased the decedent, except that the killer’s issue receive nothing.  § 250(a)(1)-(2), (b)(1).

2. When a joint tenant feloniously and intentionally kills another joint tenant, the decedent’s share passes as the decedent’s property and the killer has no rights by survivorship.  § 251.

3. A conviction of felonious and intentional killing is conclusive.  Without a conviction, the court may determine by a preponderance of the evidence whether the killing was felonious and intentional.  § 254.

I. Disclaimer
1. A beneficiary may disclaim any interest by filing a disclaimer.  § 275.

2. The creditors of the intended beneficiary can’t reach the property disclaimed.  § 281.

3. For intestate succession, the disclaimant’s share passes as though the disclaimant had predeceased the decedent.  § 282.

4. For other provisions on disclaimers, see §§ 275-95.

II. CREATION OF A WILL
A. Testamentary capacity
1. An individual 18 or more years of age who is of sound mind may make a will.  § 6100.

2. An individual is not mentally competent to make a will if, at the time of making the will, any of the conditions specified in § 6100.5 are true.

B. Formalities
1. In general
(a) The will must be in writing.  § 6110(a).

(b) The will must be signed by the testator or in the testator’s name by some other person in the testator’s presence and by the testator’s direction.  § 6110(b).

(c) The will must be witnessed by being signed by at least two persons each of whom (1) being present at the same time, witnessed either the signing of the will or the testator’s acknowledgment of the signature or of the will, and (2) understand that the instrument they sign is the testator’s will.  § 6110(c).

2. Interested witnesses
(a) Unless there are at least two other disinterested witnesses, the fact that the will makes a devise to a subscribing witness creates a presumption that the witness procured the devise by fraud or undue influence.  

(b) If the interested witness fails to rebut the presumption, the interested witness takes the proportion of the devise that does not exceed the witness’ intestate share.  § 6112(c)-(d).

(c) If it’s established that the witness obtained the devise through fraud or undue influence, the interested witness takes nothing.

C. Wills not in compliance with formalities
1. The will might be valid as a holographic will, provided that the signature and the material provisions are in the handwriting of the testator.  § 6111(a).

2. A court may admit to probate a testamentary instrument executed in substantial compliance with the formalities if clear and convincing evidence demonstrates that the instrument expresses the testamentary intention of the testator.

D. Revocation
1. A will or any part thereof is revoked by

(a) operation of law -- if after executing a will the testator’s marriage is dissolved or annulled, see  § 6122.  The will itself may provide otherwise.

(b) a subsequent will which revokes the prior will or part expressly or by inconsistency.  § 6120(a).

(c) physical act 

(1) that is, being burned, torn, canceled (crossed out), obliterated, or destroyed, with the intent and for the purpose of revoking it, by either (1) the testator, or (2) another person in the testator’s presence and by the testator’s direction.  § 6120(b).

(2) A will executed in duplicate or any part thereof is revoked if one of the duplicates is burned, torn, etc.  § 6121.

2. Lost wills -- If the testator’s will was last in the testator’s possession, the testator was competent until death, and neither the will nor a duplicate original of the will can be found after the testator’s death, it is presumed that the testator destroyed the will with the intent to revoke it.  [§ 6124]

3. The doctrine of dependent relative revocation is an equitable doctrine under which a court may disregard a revocation if the court finds that the act of revocation would not have occurred but for the testator’s mistake in law (e.g., a mistaken belief that a subsequent disposition of property was valid) or fact.

E. Revival
1. 2nd will revoking 1st will is then revoked ( 1st will remains revoked unless there is evidence of the testator’s contrary intent.  § 6123(a).  If 2nd will is revoked by 3rd will, intent must appear in 3rd will.  § 6123(a).

2. Otherwise, once a will is revoked it is not revived unless republished by reexecution or execution of subsequent codicil.

III. WILL CONSTRUCTION
A. Integration:  Under the doctrine of integration, all papers present at the time of execution and intended to be part of the will are integrated into the will.  This intention must be shown either by physical connection (e.g., fastening or folding together), or sequence or continuity of thought in the language of the several papers.  

B. Incorporation by reference:  A writing in existence when a will is executed may be incorporated by reference if the language of the will manifests this intent and describes the writing sufficiently to permit its identification.  § 6130.

C. Acts of independent significance:  A will may dispose of property by reference to acts of independent significance – that is, acts done for some reason other than to affect the will – whether the acts and events occur before or after the execution of the will or before or after the testator’s death.  § 6131.

D. Codicils
1. A codicil is a document that amends or supplements a will.  It may add to, subtract from, explain, alter or expand provisions of a valid will.  The will remains in effect in every way except in those areas which are modified by the codicil.  A codicil does not entirely dispose of the estate or entirely revoke the underlying will.

2. The codicil may be in any form so long as it complies with the statutory formalities (e.g., a holographic codicil may be made to a witnessed will).  

3. Execution of a codicil “republishes” the will – i.e., the will is considered as if executed on the date of the codicil.

E. Extrinsic evidence:  Extrinsic evidence is admissible if the meaning of a will is unclear.  Extrinsic evidence is not admissible to change the plain meaning of a will.  § 6111.5.

F. Meaning of specific terms
1. The rules below apply to wills, trusts, and other instruments.

2. If an instrument calls for property to be distributed to issue without saying how the property should be divided, then § 245 requires that they be allocated according to the rule of § 240, per capita with representation.  See “Dividing property among issue,” supra.

3. If an instrument calls for property to be distributed per stirpes, by representation, or by right of representation, divide the property into as many equal shares as there are living children of the designated ancestor, if any, and deceased children who leave issue then living.  Each living child of the designated ancestor is allocated one share.  The share of each deceased child who leaves issue then living is divided in the same manner.  § 246.

4. If an instrument calls for property to be distributed per capita at each generation, divide the property into as many equal shares as there are living members of the nearest generation of issue then living and deceased members of that generation who leave issue then living.  Each living member of the nearest generation of issue then living is allocated one share.  The remaining shares are combined and allocated in the same manner among the remaining issue as if the issue already allocated a share and their descendants were then deceased.  § 247.

5. A transfer to the transferor’s (or another designated person’s) heirs, next of kin, relatives, family, or persons described by words of similar import, is a transfer to those people who would be the transferor’s heirs.  § 21114.

6. A person’s heirs are those people entitled to take property by intestate succession.  § 44.  A transferor’s heirs are to be determined by asking who would take the transferred property if the transferor died intestate at the time the property was to be transferred.  § 21114.

G. Class gifts
1. These rules about class gifts apply to wills, trusts, and other instruments.

2. A transfer of a present interest to a class includes all persons answering the class description at the transferor’s death.  § 21113(a).

3. A transfer of a future interest to a class includes all persons answering the class description at the time the transfer is to take effect.  § 21113(b).

IV. LAPSED BEQUESTS
A. The rules below apply to wills, trusts, and other instruments.

B. A transferee who fails to outlive the transferor does not take under an instrument.  § 21109(a).

C. Anti-lapse statute

1. If a transferee (see def. below) (1) is dead when the instrument is executed, (2) is treated as predeceasing the transferor, or (3) fails to survive the transferor or until a future time required by the instrument, the issue of the deceased transferee take in his or her place in the manner provided in § 240.  § 21110(a).

(a) A transferee in this context is a person who is kindred of the transferor or kindred of a surviving, deceased, or former spouse of the transferor.  § 21110(c).

(b) A person’s issue are his lineal descendants.  § 50.

2. The issue of a deceased transferee do not take in the transferee’s place if the instrument expresses a contrary intention or a substitute disposition.  § 21110(b).

D. Where the anti-lapse statute does not apply:

1. If there is a residuary clause, the devised property becomes a part of the residue.

2. Otherwise, the testator dies intestate as to that gift.

V. CHANGES IN PROPERTY AFTER EXECUTION OF WILL
A. Ademption by extinction:  If the testator makes a gift of a particular thing (a specific devise), and that thing is not in existence or is no longer a part of his estate at the time of his death (because, for example, he gave it away), the gift is adeemed by extinction.  The legatee has no claim to the property and also has no claim to the cash value of the property.

B. Ademption by satisfaction
1. Property given by a testator during her lifetime to a beneficiary after the testator’s will is executed is treated as a satisfaction of a testamentary gift only if:  (1) the instrument provides for deduction of the lifetime gift from the testamentary gift, (2) the testator declares in a contemporaneous writing that the transfer is to be deducted from the testamentary gift, or (3) the testator acknowledges in writing that the gift is in satisfaction of the testamentary gift.  § 21135(a).

2. The property given during lifetime is valued as of the time the beneficiary came into possession of it or as of the time of death of the testator, whichever occurs first.  If the value of the property is expressed in the testator’s contemporaneous writing or the beneficiary’s acknowledgment, that value is conclusive.  § 21135(b)-(c).

3. The doctrine of satisfaction does not apply when specific property is given.

C. Abatement:  Where a will, trust, or other instrument makes provision for particular persons, but the grantor’s property is not sufficient to pay all debts in full, some of the devises must be reduced to meet the debts.  Shares of beneficiaries abate pro rata within each class specified in § 21402.

VI. PROTECTION OF SPOUSE AND CHILDREN
A. Spouse:  The decedent’s surviving spouse who married the decedent after execution of all of the decedent’s testamentary instruments is entitled to a forced share.  See §§ 21610-11.

B. Children
1. If a decedent fails to provide in a testamentary instrument for a child born or adopted after the execution of the all of the decedent’s testamentary instruments, the child is entitled to a share in the parent’s estate equal to what the child would have received if the parent had died intestate.  § 21620.

2. Exceptions (§ 21621)

(a) The parent’s failure to provide for the child was intentional.

(b) The parent directed the disposition of substantially all his estate to the other parent.

(c) The parent provided for the child through non-probate transfers.

3. Pretermitted heir -- If at the time of the execution of the decedent’s testamentary instruments, the decedent failed to provide for a living child (by any means, not just in the testamentary instrument) solely because (1) the decedent believed the child to be dead or (2) was unaware of the child’s birth, the child is entitled to a share in the parent’s estate equal to what the child would have received if the parent had died intestate.  § 21622.

4. The share of the child is satisfied by taking from all beneficiaries of all of the decedent’s testamentary instruments.  § 21623(a)(2).  Specific devises are exempted if the testator’s “obvious intention” would be frustrated.  § 21623(b).

VII. CONTESTING THE WILL
A. General provisions
1. The execution or revocation of a will is ineffective to the extent the execution or revocation was procured by undue influence or fraud.  § 6104.

2. If the portion of the will due to the undue influence or fraud can be separated from the rest of the will without destroying the testator’s intent, it alone may be stricken, and the rest of the will may stand.

3. The only people who have standing to contest the validity of a will are those persons who would take if the will were held invalid.

B. Undue influence
1. Requirements
(a) The testator must have been susceptible to undue influence.

(b) The beneficiary must have had the opportunity to exercise undue influence.

(c) The disposition must have been the result of the undue influence.

2. Confidential relationship:  Where the beneficiary is in a confidential relationship with the testator, actively participates in procuring the execution of the will, and unduly profits by it (i.e., obtains substantial benefits though not a normal object of the testator’s bounty), a presumption of undue influence arises and places the burden on the beneficiary to show that the will was freely made.

3. Bequests to attorneys
(a) No provision of any instrument is valid to make a donative transfer to the person who drafted the instrument.  § 21350.  

(b) The above rule does not apply if: 

(1) the transferor is related by blood or marriage to, or is a cohabitant with, the transferee or the person who drafted the instrument.  § 21351(a).

(2) the instrument is reviewed by an independent attorney who attaches a “Certificate of Independent Review.”  § 21351(b).

C. Fraud
1. Fraud occurs when a misrepresentation is made with the intent to deceive and with the purpose of influencing the testator to do what he would not have done if the misrepresentation had not been made.

2. Fraud in the inducement occurs when a person misrepresents facts causing someone to execute, revoke or fail to revoke a will.

3. Fraud in the execution occurs when a person misrepresents the character or content of the instrument signed by the testator.

D. No-contest clauses
1. A no-contest clause is not enforceable against a beneficiary who, with reasonable cause, brings a contest that’s limited to, e.g., forgery, revocation.  §§ 21306.

2. A beneficiary may apply to the court for a determination whether a particular act by the beneficiary would be a contest within the terms of the no-contest clause.  § 21320(a).

VIII. WILL CONTRACTS & SUBSTITUTES
A. Will contracts
1. A contract to make a will requires proof of one of the elements listed in § 21700.

2. An aggrieved party can (1) seek to have the beneficiaries hold the property in constructive trust for their benefit according to the terms of the contract, or (2) seek damages (or possibly specific performance) from the breaching testator’s estate for breach of contract.

B. Will substitutes
1. Joint tenancy:  When any joint tenant dies, his title vests automatically in the surviving joint tenants.

2. Joint bank accounts:  Sums remaining on deposit at the death of a party to a joint account belong to the surviving party or parties unless there is clear and convincing evidence of a different intent.  § 5302.

3. Contracts performable at death:  Contracts performable at death (e.g., life insurance contracts) which are made payable to any named beneficiary other than the insured’s estate pass directly to the named beneficiary when the decedent dies.

4. Inter vivos revocable trusts:  Property which is transferred to an inter vivos trust by the settlor during his lifetime passes by the provisions of the trust at his death.

TRUSTS

I. TERMINOLOGY
A. A trust is a fiduciary relationship in which one or more persons (the trustee) hold title to property, subject to an equitable obligation to keep or use the property for the benefit of someone else (the beneficiary).  

B. The settlor is the person who creates a trust.

C. The corpus of the trust is the property held in trust.

D. The trustee holds legal title to the property, and the beneficiary holds equitable title to it.

II. CREATION OF TRUSTS
A. Declaration of trust.  The settlor declares that he holds property for the benefit of someone else.  § 15200(a).

B. Inter vivos trust.  The settlor transfers property to another, while the settlor is alive, to hold for the benefit of the settlor and/or a third person.  § 15200(b).

C. Testamentary trust.  The settlor executes a valid will containing a trust among its provisions.  § 15200(c).

D. By exercise of a power of appointment which the settlor holds.  § 15200(d).  A power of appointment is authority given by the owner to another person, by deed or by will, to dispose of an interest in property to someone other than himself.

III. FORMAL REQUIREMENTS
A. Private express trust
1. Intent
(a) Intent to create a trust must be “properly manifest[ed].”  § 15201.  Precatory words (words of hope, wish, desire, or recommendation) are not, in and of themselves, enough to create a trust.  The settlor must have intended to create enforceable obligations on a trustee to deal with designated property for someone else’s benefit.

(b) The settlor’s intent can be expressed orally if the corpus is limited to personal property. However, the existence of an oral trust must be established by clear and convincing evidence; the oral declaration of the settlor standing alone is not sufficient.  § 15207.

(c) If the trust corpus includes real property, the settlor’s intent must be expressed in a writing signed by the settlor to satisfy the Statute of Frauds.  § 15206.

2. Trust property:  The trust property must be in existence when the trust is created.  § 15202.  An expectancy is not enough to qualify as trust property.  However, a future interest in property qualifies.  

3. Beneficiary 

(a) The beneficiary/class of beneficiaries must be “ascertainable with reasonable certainty,” or someone must have the power to select the beneficiaries.  § 15205.

(b) When you have one trustee and one beneficiary, they can’t be the same.

(c) The settlor of a trust can be the beneficiary.

4. Trustee:  The trust won’t fail for want of a trustee; the court will appoint one.

B. Charitable trust
1. Intent, trustee, and trust property as defined above

2. An expressly-designated charitable purpose or aim (e.g., to advance education, relieve poverty, or promote government or municipal purposes).  

3. A definite definable class to be benefited (the class can’t be so large that it includes all of mankind), although the trust cannot name specific people to benefit from the trust. 

C. Resulting trust
1. Arises by operation of law:

(a) when an express trust fails or makes an incomplete disposition, or

(b) where one person pays the purchase price for property and causes title to the property to be taken in the name of another person who is not a natural object of the purchaser’s bounty.

2. Once a resulting trust is found, the trustee must reconvey the property to the beneficial owner upon demand.

D. Constructive trust:  Flexible remedy created by courts to get legal title from a person who shouldn’t have it (through fraud, mistake, unjust enrichment, etc.), and force him to convey it to someone who should have it.  Once a constructive trust is found, the trustee must reconvey the property to the beneficial owner

IV. SPENDTHRIFT, SUPPORT & DISCRETIONARY TRUSTS
A. Spendthrift trusts
1. If the trust instrument provides that a beneficiary’s interest in income/principal is not subject to voluntary or involuntary transfer, then the beneficiary’s interest in income/principal under the trust may not be transferred and is not subject to enforcement of a money judgment until paid to the beneficiary.  § 15300-01.

2. Exceptions

(a) If the settlor is the beneficiary, the restraint is invalid against transferees or the settlor’s creditors.  § 15304(a).

(b) Creditors can reach the part of the trust income that exceeds what’s necessary to support and educate the beneficiary.  § 15307.

(c) The court can order a trustee to make the beneficiary’s child support payments out of money that would have been paid to the beneficiary.  § 15305.

B. Support trusts
1. If the trust instrument provides that the trustee shall pay no more income or principal than is necessary for the education or support of a beneficiary, then the beneficiary’s interest in income/principal under the trust may not be transferred and is not subject to enforcement of a money judgment until paid to the beneficiary.  § 15302. 

2. Exceptions

(a) Creditors can reach the amount of income/principal that can be paid to the beneficiary.  § 15304(b).

(b) The court can order a trustee to make the beneficiary’s child support payments out of money that would have been paid to the beneficiary.  § 15305.

C. Discretionary trusts
1. If the trust instrument provides that it’s the trustee who determines, in her discretion, what the beneficiary gets by way of income or principal, then a transferee or creditor of the beneficiary may not compel the trustee to pay the beneficiary anything.  However, the transferee or creditor can hold the trustee liable for any future payments to the beneficiary by giving the trustee notice.  § 15303.

2. Exceptions

(a) Creditors can reach the amount of income/principal that can be paid to the beneficiary.  § 15304(b).

(b) The court can order a trustee to make the beneficiary’s child support payments out of money that would have been paid to the beneficiary.  § 15305.

V. MODIFICATION & TERMINATION
A. Termination:  A trust for a noncharitable corporation or unincorporated society or for a lawful noncharitable purpose may be performed by the trustee for only 21 years.  § 15211.  See also § 15407.

B. Presumption of revocability:  A trust can be revoked or modified by the settlor, unless the trust provides otherwise.  §§ 15400-02.

C. Consent 
1. Beneficiaries
(a) If all beneficiaries of an irrevocable trust consent, they may compel modification or termination of the trust.  § 15403(a).

(b) Exceptions

(1) The reason for modification/termination outweighs the interest in accomplishing a material purpose of the trust.  § 15403(b).

(2) The trust may not be terminated if the trust provides that a beneficiary’s interest in income/principal is not subject to voluntary or involuntary transfer.  § 15403(b).

2. Settlor and beneficiaries:  If the settlor and all beneficiaries consent, they may compel the modification or termination of the trust.  § 15404.

VI. POWERS OF APPOINTMENT
A. Terminology
1. The person who creates the power of appointment is the donor of the power.

2. The person who holds the power is the donee.

3. A general power is exercisable in favor of the donee, his estate, his creditors, or the creditors of his estate.  A general power permits the donee to do most of the things an owner of the fee simple could do.

4. A special power is any power not classified as a general power (e.g., the power to appoint among the issue of the donee).

B. Ownership:  To the extent that property owned by a donee is inadequate to satisfy the claims of the donee’s creditors, property subject to a general power of appointment that is presently exercisable is subject to the creditors’ claims.  § 682.

C. Taxation issues
1. The holder of a general power of appointment over income or principal is treated as the owner of the property.  The income from the property is taxable to the donee.

2. Property subject to a special power of appointment is not treated as owned by the donee.

VII. FUTURE INTERESTS
A. Interests in the transferee 
1. A remainder is a future interest which can become possessory only upon the natural expiration of a prior possessory interest, created by the same instrument.

(a) Vested remainders 

(1) A remainder is vested if (1) no condition precedent is attached to it, and (2) the person holding it has already been born and his identity has been ascertained.

(2) A vested remainder subject to divestment contains a provision that the remainder will be divested if a condition subsequent happens.

(b) Contingent remainders -- All remainders that are not vested are contingent.

2. An executory interest takes effect by divesting a prior interest before that prior interest’s natural termination.

B. Transferability and taxation
1. Reversions, remainders, and executory interests are descendible and devisable at death in the same manner as possessory interests.

2. A future interest is subject to federal estate taxation.

VIII. RULE AGAINST PERPETUITIES
A. The rule
1. Common law:  A future interest must vest, if at all, within 21 years of a life in being; otherwise, the interest is void ab initio.

2. California statutory:  A nonvested (i.e., contingent) property interest created in a transferee is invalid unless:

(a) When the interest is created, it is certain to vest or terminate no later than 21 years after the death of an individual then alive.  § 21205(a).

(b) The interest either vests or terminates within 90 years after its creation.  § 21205(b).

B. Class gifts  

1. A class gift vests when:

(a) The class closes, and

(b) all conditions precedent are resolved for each member of the class.

2. A class closes when:

(a) it closes physiologically, or 

(b) any member of the class is entitled to possession of his share.

C. Creation of the interest
1. will -- when the testator dies

2. revocable trust -- when the trust becomes irrevocable (generally, at the settlor’s death).

3. irrevocable trust -- when the trust is created

D. Unborn widow:  The spouse of a validating life may serve as a validating life as well.  § 21231.

E. Effect of invalid interest:  If the RAP is violated, all valid interests remain and all invalid interests are eliminated.

F. Charitable trusts:  Charitable trusts are exempt from the RAP.

FEDERAL WEALTH TRANSFER TAXATION

I. GIFT TAX
A. In general:  A gift tax is imposed on “the transfer of property by gift.”

B. What is a “gift”?
1. A gift is something over which the donor has given up complete dominion and control.

2. Example:  revocable trust

(a) Does not effect a taxable transfer, so no gift tax is due.  

(b) Income from the trust property is taxed to the settlor.

(c) If the power of revocation ceases at the donor’s death, the trust property is included in the donor’s gross estate under the estate tax.

C. Disclaimer
1. If an heir or legatee disclaims his intestate share or the legacy, the heir or legatee has made a taxable gift to the person who takes the disclaimed property, unless the refusal to take was a “qualified disclaimer.”  IRC § 2518(b).

2. For a disclaimer to be “qualified,” three conditions must be satisfied:

(a) The disclaimer must be in writing, and made either within nine months after the interest is created or within nine months after the disclaimant reaches 21, whichever is later.

(b) The disclaimant has accepted no interest in the property.

(c) The transfer is not to persons designated by the disclaimant.

D. Basis
1. For property obtained by gift, the donee generally takes the donor’s basis.

2. For the purpose of computing loss, the donee’s basis is the value of the property on the date of the gift.

3. If property is obtained from a decedent, the basis for computing loss and gain is the value of the asset on the decedent’s death.

E. Annual exclusion
1. A taxpayer is permitted to exclude from taxable gifts the first $10,000 given to any person during the calendar year.  IRC § 2503(b).

2. There is an unlimited exclusion for tuition payments and medical expenses paid on behalf of any person.  This applies only to payments made directly to the service provider.

3. Gifts to a minor
(a) The annual exclusion does not apply to gifts of a future interest.

(b) A trust for the benefit of a minor (or any other transfer to a minor) will not be classified as a future interest if:

(1) The requirements of IRC § 2503(c) are satisfied:

a. The donor gives the trustee power to expend all the income and principal on the donee before the donee reaches 21.  

b. The donor provides that unexpended income and principal must pass to the donee at 21 or, if the donee dies under 21, to the donee’s estate or as the donee appoints under a general power.  

(2) The trust instrument gives the beneficiary the legal power to demand immediate possession of the corpus.  Estate of Cristofani.
II. ESTATE TAX
A. Determining estate tax  (see p. 1006)

B. Marital deduction
1. Unlimited amounts of property (other than certain terminable interests) can be transferred between spouses without the imposition of the gift or estate tax.

2. Important requirements:

(a) The decedent must have been a citizen or resident of the United States at the time of death.

(b) The interest must not be a “terminable interest.”  IRC § 2056(b)(1).  This is an interest that terminates on the lapse of time, on the occurrence of an event or contingency, or on the failure of an event or contingency to occur.

3. QTIP trust (qualified terminable interest property) 

(a) Requirements:

(1) The spouse must be entitled to all income for life, payable at least annually.

(2) No person (including the spouse) can have the power to appoint the property during the spouse’s lifetime to any person other than the spouse.

(b) The value of the property is included in the surviving spouse’s gross estate.  However, the tax is borne by the person receiving the QTIP upon the death of the surviving spouse.

C. Generation-skipping transfer tax
1. Basic idea:  A transfer tax (gift, estate, or generation-skipping) should be paid once a generation; it should not be possible for an owner of property to avoid a generational transfer tax by giving the next generation only a life estate or by skipping its members entirely.

2. A generation-skipping transfer is a transfer to a skip person.  A skip person is a grandchild, great-grandchild, or any other person assigned to a generation that is two or more generations below the transferor’s generation.

D. Basic estate planning -- reasons for creating trusts

1. Non-tax
(a) To ensure that a person’s basic needs are met during his lifetime, should that person manage to squander his own assets.

(b) To ensure that the trust corpus go to the settlor’s heirs, not to the beneficiary’s friends, relatives, etc. (a power of appointment would defeat this aim).

(c) Avoiding delay and publicity (creating a testamentary trust would defeat this aim).

2. Tax
(a) Bypass/credit shelter trust:  A trust that makes enough of the decedent’s property subject to estate taxation so as to use up the $675,000 exemption.

(b) Tax deferral (e.g., QTIP trust)
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