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1.  JURY NULLIFICATION

I.
Definition:

Jurors have ability to acquit a person whom they believe, beyond a reasonable doubt, is legally guilty of an offense.

· Considered power rather than right

· can’t be given instructions re

II.
Policy  


A.
For:  

· Jury = conscience of community

· community safeguard against morally unjust criminal convictions

B.
Against:

· Malignant nullification (Southern juries)

· violates juror oath to follow law

· undermines legislative system

2.
JUSTIFICATIONS FOR (THEORIES OF) PUNISHMENT

I.
Utilitarian

We should punish (hurt) criminals only if some “good” is achieved by doing so (such as social benefits to law-abiding citizens)

A.
Deterrence


Threat of punishment deters


1.
General Policy



a.
Against:

i.
Too difficult to measure the actual deterrent effect of a punishment

ii.
How do potential offenders know re prospective punishment (they may not have notice of it)

iii.
∆ must think he will be captured and punished (not always the case – st think they won’t get caught or are willing to take the risk)


iv.
∆s don’t always weigh costs/benefits of crime

2.
Specific Deterrence 

Punishment may prevent offender from doing further crimes by causing them to fear punishment in future.

3.
General Deterrence 

Penalizing offenders can dissuade others from committing crimes.

a.
Policy

i.
For:

1)
Moral Effect – punishment teaches others that committing crimes is morally wrong, so they won’t want to do it themselves.

2)
Social Solidarity – If we don’t punish criminals, then other people in society will think they’re also free to do so.  


C.
Incapacitation

Locking people up keeps them from causing more crimes; we lock them up to protect ourselves

1.
Policy


a.
Against:

i.
Some criminals get too old to commit certain crimes

ii.
there isn’t enough space to lock people up for that long [like problems w/prison space b/c of CA 3 strikes law]

iii.
Not possible to accurately predict who will recidivate

iv.
Ignores “replacement phenomenon” – that there will always be more people on the outside to commit crimes.  Can’t lock everyone up. [crimes that have a market – like drug sales]




b.
For:





i.
It is possible to predict recidivism w/in acceptable limits.

ii.
Even if people are incapacitated too long, the pain imposed on them is OK in light of the fact that if other dangerous people were released they’d cause more harm.


D.
Rehabilitation

Change the soul/personality of the criminal so they won’t commit more crime.

1. Policy

a. Against:

i. it can be faked; 

ii. it costs money; 

iii. shouldn’t give incentives for going to prison.

iv. No stats to show that they’re less likely to recidivate

II.
Non-Utilitarian

A.
Retribution 

Punishment is justified because the offender did something wrong (they deserve punishment)  .  Restricts punishment only to those who made moral, willing choices (wouldn’t allow state to punish insane or duressed; wouldn’t allow for incarceration on basis of future acts)

1. Policy: 

a. For:

i. People need to be responsible for their actions – they have the ability to make choices; 

ii. harm must be redressed

b. Against:

i. Is conduct “wrong” enough to justify punishment?

ii. Does punishment really make up for the injury ∆ inflicted on society? (st impossible to put people back in status quo)

iii. Requires proportionality in punishment – but proportionality is hard to determine w/prison sentences.  No objective way to rank offenses.  [Solem v. Helm, Harmelin v. Michigan]

iv. Seriousness of crimes is in eye of beholder (thus dependant on view of judge what’s proportional). 

III.
Expressivism/Declaratory


A.
Shaming

1.
Policy: 

a.  
For:

i.  
Similar to general deterrence – punishment strengthens social bonds and reinforces values.

b.
Against:

i.
reintegration problems

IV.
Costs and Benefits of Punishment

A. Costs

1. Direct Costs, such as maintaining prisons

2. Indirect Costs, such as losing the respect of society when punishment goes too far.

B. Benefits

1. Prevention – the likelihood of this depends on the ability of the prisoner to be rehabilitated and for society to recognize that the punishment is bad.

3.
LEGAL LIMITS ON CRIMINAL LAW

On exam, ask if there is one of these basic prohibitions for punishing/convicting the offender

I.
Vagueness 

(Due Process Clauses of 5th and 14th Amendments prohibit enforcing statutes that are impermissibly vague) – this is to discourage arbitrary enforcement


A.
TEST: Void-for-Vagueness. When is a Statute Vague?  

1.
When it doesn’t define what’s prohibited or give fair notice so that ordinary people can understand (fair notice)

· [In Re Banks – Peeping Tom statute too vague] 

· [Papachristou vagrancy statute too vague in its language]



OR

2. When it encourages arbitrary and discriminatory enforcement 

· [City of Chicago v. Morales – a gang prevention statute that gave an imprecise definition of loitering and gave police too much power]

B.
Vagueness as Applied – Usually statutes aren’t facial constitutional violations (though Chicago v. Morales was).  Therefore, a ∆ has to show that the statute is vague as applied to the facts of his case.

II.
Cruel and Unusual Punishment 

(8th Amendment bars C & U Punishment)

1. Death Penalty

a.
General Rule – Death Penalty is not prohibited, not unconstitutional.

i.
Even where statistics indicate that death penalty is/might be racist, the death penalty is still constitutional [McCleskey v. Kemp]

b.
Death Penalty sometimes disproportionate with the severity of the crime and violates the 8th Amendment [Coker v. Georgia – death for rape is disproportionate].  HOWEVER, the death penalty is not per se violative of the 8th amendment [Gregg v. Georgia]


2.
Disproportionate Punishments

a.
Disproportionately Long Prison Terms.  Note: Disproportionality is NOT COVERED UNDER THE 8TH AMENDMENT! [Harmelin v. Michigan]  The exception to this is Coker, where “death is different” Since there are no objective standards for judging excessiveness of prison terms, it is rarely found they’re disproportionate, but it sometimes happens.  When it looks like there’s gross disproportionality, the court should look at the following criteria.

i.
TEST: Criteria for disproportionate prison terms [Solem v. Helm TEST]:



1)
Gravity of offense and the harshness of the penalty



2)
Sentences imposed in the same jurisdiction

3)
Sentences imposed in other jurisdictions [Solem v. Helm – when a penalty wasn’t imposed in 48 out of 50 states, it was disproportionate]

4.
STATUTORY INTERPRETATION

I.
Common Law


A.
Constitutional Interpretation Modalities:



1.  Legislative Intent



2.  Framer's Historical Intent (Scalia)



3.  Plain meaning of language – grammar, etc. (White)



4.  Stare decisis - avoid over-ruling precedents (Kennedy)



5.  Court should embody notion of fundamental national values (Marshall)




US v. Foster - Supreme Court (101)





Man charged w/ SYMBOL 147 \f "Normal Text"carrying a gunSYMBOL 148 \f "Normal Text" even though the gun was





in the back of his pick-up truck, out of reach

B.
RULE OF LENITY: 


Criminal statutes are to be construed strictly in favor of the accused (from the legality principle)

SYMBOL 147 \f "Normal Text"Where a criminal law is ambiguous, we are wary of imposing criminal liability for conduct that the law does not clearly prohibit.SYMBOL 148 \f "Normal Text"


II.
MPC


A.
Adopts Element Analysis (material element or not?, plus conduct, circumstance, result, 1.13(9))


B.
Divides Statutory M/R Culpability into 4 states (2.02)


C.
Adopts recklessness as default position

5.
ACTUS REUS

I. 
Actus Reas

The physical or external portion of a crime, including three ingredients – a voluntary act that causes social harm. [people are not punished for thoughts they have – just acts]

A.
Voluntary v. Involuntary Acts

A person isn’t guilty of a crime unless her conduct includes a voluntary act.  Modern courts usually treat the voluntary act as an implicit element of criminal statutes

	ACTUS REUS
	

	CL
	MPC 2.01

	Voluntary act req’d
	§2.01(1)  Requires voluntary act

§2.01(2) Doesn’t include:

· reflexes/convulsions 2.01(2)(a)

· mvts during sleep/unconsciousness 2.01(2)(b)

· bodily mvts not caused by the actor – conscious/habitual mvts are not protected 2.01(2)(d)

	Defenses
	

	Unconsciousness is a defense unless the person deliberately causes unconsciousness
	

	Could also have related M/R defense
	

	ACTS OF OMISSION
	ACTS OF OMISSION

	CL
	MPC 2.01(3)(a)-(b)

	Only liable when:

1) ∆ under legal duty to act (contractual, parent/child, caused the situation);

2) ∆had the necessary knowledge; and
3) It would’ve been possible for ∆ to act.
	An omission can be an act when:

1) Statute defining offense expressly states that failure to act is a crime;

2) ∆ has a duty to act imposed by civil law

	
	



1.
Affirmative Acts – conscious and volitional movements.

a.
The “Act” – a bodily movement that can be voluntarily or involuntarily performed.

i.
“act” doesn’t include the results of a person’s bodily movements.

ii.
Some courts say that the bodily movement must itself be voluntary, and say that an involuntary act isn’t an act at all.

· State v. Utter (a spasm isn’t an act – guy killed his son b/c of involuntary reaction from days of war)



b.
“Voluntary” – volitional – you choose to do it.

i.
The physical movement constituting the act must be a conscious and volitional one. [Martin v. State—not an act when drunk was taken to highway]

ii.
Examples of involuntary acts (automatism): seizures, spasms

1)
Distinguish – Altered Consciousness arising from certain causes (for example, if someone loses conscious b/c of intoxication, the law of intoxication should be used)

a)
EXCEPTION:
When the ∆ causes the unconsciousness – if the ∆ was at fault in causing unconsciousness, there can be criminal liability [People v. Decina -- ∆ chose to operate a car knowing he was subject to epileptic seizures – he’s responsible]


2.
Acts of Omission (Negative Acts) 


Note: Sometimes there is a thin line between an act and omission [Barber v. Superior Court]

Sometimes the ∆ can be liable for a failure to act.  There are three requirements for this:


a.
∆ under legal duty to act

i.
Duties based on relationship of parties.   For example: parents have legal duty to protect kids; husband has legal duty to protect wife.
ii.
Statutory Duties

iii.
Contractual Duties – usually if ∆ under a contractual duty to protect/care for others.

iv.
Voluntarily undertaking a task – if you start to care for someone and then stop, you may be liable.

v.
Creation of Danger – If you put someone in a position where they’re in danger, failure to give assistance could make you liable. [If you accidentally create the danger, the result is less clear.]

vi.
Moral Duty alone not enough – [People v. Beardsley – not helping suicidal prostitute OK b/c no legal duty]


b.
∆ had the necessary knowledge


c.
It was possible for ∆ to act


6.
MENS REA

	MENS REA
	

	CL
	MPC

	1. Variety of mens rea language (maliciously, willfully, etc.).  Strict liability if no M/R language at all.
	1.  4 mens rea terms:

· Purposely (2.02(2)(a))

· Knowingly (2.02(2)(b))

· Recklessly (2.02(2)(c))

· Negligently (2.02(2)(d))

	2.  Necessity of statutory interp. [Halloway – car jacking statute]
	2.  Less statutory interp (2.02(6-8)

	3.  Strict liability if no M/R language at all
	3.  Some kind of M/R for each element (2.02(3), 2.02(4)

	4.  Jury can infer state of mind [People v. Conley – high school kids fight and one is permanently disabled.  Jury has to see if kid intended harm]
	4.  Jury may infer state of mind 

	5.  Specific (intent to do st further) v. General intent (intent to commit act)
	5.  No specific v. general intent

	6.  Transferred intent (substitute victims)
	6.  Similar – 2.03(2)(a-b).  Says actor can be responsible if he wants to cause harm and someone else actually harmed, or if the actual result that happens isn’t too remote from what the actor intended.

	7.  Willful Blindness (can be stretched pretty far – treated as intent.  Ostrich doctrine.)
	7.  Similar -- 2.02(7) If you’re aware of a high probability of something happening, it satisfies the knowledge req’t.


I.
Common Law MENS REA Analysis 

What the ∆ must have been thinking at the time she committed actus reus.  Mens rea is usually required, except for some strict liability crimes.

A.
General Intent 

The only state of mind required is the intent to commit the act constituting the crime.


1.
Applicable to:
Rape, Mayhem

2.
Proof – General Intent doesn’t need to be proved, but can be inferred from the fact that ∆ did the crime.

3.
“Willfully”, “Deliberately”, “Feloniously” – No agreed upon definition, but usually have to do w/general intent.


B.
Specific Intent 

Intent to do something further.



Usually involves some sort of preparation for the crime.

1.
Applicable to: Burglary, Larceny, Attempt, 1st Degree Premeditated Murder (and others)

2.
Proof:
Specific intent can’t be inferred from actus reus of the crime.  Specific proof is required (but it can be circumstantial).


C.
Criminal Negligence

Negligence involving a “gross” lack of care.



1.
Examples: Manslaughter, battery, criminal nuisance

D.
Malice 

No clear definition, but usually means committing an act without legal excuse or justification.  Ill will doesn’t matter.

1.
Note: This is not the same type of malice as malice aforethought in murder.

II.
Model Penal Code Mens Rea 

Does not have specific and general intent like CL.  Identifies 4 different levels of state of mind.  Requires at least recklessness for all elements of the offense.:


A.
Different States of Mind

1.
Purpose 

When a person has a conscious desire to cause a certain result. (MPC §2.02(2)(a))

2.
Knowledge 

When a person is aware of a certainty that circumstances exists.  You act knowingly when you’re practically certain that conduct will cause a certain result. (MPC §2.02(2)(b)).  [State v. Nations – the ∆ didn’t have knowledge, b/c he didn’t know disco girl was under 17]

a.
Note: This is different from purpose b/c here you don’t have to desire the result, you just have to be practically certain of the result

3.
Recklessness 

When a person is aware of a substantial and unjustifiable risk that a certain result will occur. (MPC §2.02(2)(c))

a.
Risk = gross deviation from the standard of conduct of a reasonable person.

b.
Note: This differs from knowledge in that recklessness only requires awareness of risk, where knowledge requires a certainty that a result will occur.

4.
Negligence 

When a person should have been aware of a substantial and unjustifiable risk that a result would occur (MPC §2.02(2)(d))

a.
Risk = gross deviation from the standard of conduct of a reasonable person

b.
Note:
This is different from recklessness b/c recklessness requires a conscious awareness of risk.  Negligence involves when a reasonable person would’ve been aware of the risk.

B.
Recklessness At Least Required
The general requirement under the MPC is that a statute will be interpreted to require that the ∆ have acted with at least recklessness with regard to each significant element (MPC §2.02(3))


1.
Common Law Approach – similar to the “general intent” approach.

2.
A higher level of mens rea (such as knowingly or purposely, is also good enough to show recklessness)

3.
Negligence can be sufficient, BUT the statute needs to make this clear.

4.
“Specific Intent” is sometimes required, but it isn’t called “specific intent” under MPC.

III.
Transferred Intent – Responsibility for Unintended Results

A.
General Rule – you have to contemplate the harm actually caused by your conduct.

B.
EXCEPTION = Transferred Intent.  When the contemplated harm is criminal and there is great similarity between that harm and the result, the ∆ will be treated as though he had contemplated the result (example: ∆ shoots to kill A, but kills B instead).

C.
MPC view (MPC §2.03) – one of two requirements must be met for transferred intent:

1.
The contemplated and actual result differ only in that a different person/property are involved, or that the contemplated harm would have been more serious; OR

2.
The contemplated and actual result “involve the same kind of injury or harm” and the actual result was not “too remote or accidental”.

IV.
Strict Liability Crimes 

Criminal liability without a mens rea requirement. [Examples: statutory rape, bigamy].  NOTE:  The MPC has a strong presumption against strict liability crimes.

	STRICT LIABILITY CRIMES
	

	CL
	MPC

	When:

· regulation of hazardous substances (like public welfare rationale)

· penalties are low [unlike Staples]

· new crime not recognized at law

· don’t carry moral stigma
	Doesn’t like strict liability crimes

· 2.02(3) – Culpability req’d.  Person must act purposely, knowingly, recklessly, UNLESS:

· 2.05 – A statute specifically imposes strict liability.  Reduces grade of offense to a violation (1.04(5))

	Public Welfare Rationale
	

	Statutory Rape
	


A.
How to Identify Strict Liability Crimes --

1.
Legislative Intent Indicating Strict Liability – strict liability initially turns on the legislature’s intent, but the intent isn’t always clear in the statute.  The following indicate that it might be a strict liability crime:

a.
Crime is a new statutory offense not addressed under common law

b.
It doesn’t involve direct infringement on the rights of other people.

c.
Imposes light penalty

d.
Requiring proof of mens rea impedes implementation of legislative intent.

B.
When it’s Not a Strict Liability Crime 

If the penalty is too strict and there’s the change of convicting too many innocent people [Staples v. U.S. – machine gun case where the court concluded that there was a risk innocent gun owners could be convicted for not knowing re altered machine guns.]

C.
Constitutional Considerations 

If there’s a serious constitutional issue, there’s probably no strict liability

D.
Regulatory (“Public Welfare”) offenses 

Regulating harmful items (like guns) are likely to be strict liability crimes.

1.
Examples of Public Welfare:


a.
Regulation of hazardous substances


b.
“New crime” not recognized at common law

V.
Mistake and Mens Rea

A. Mistake of Fact

	MISTAKE OF FACT
	

	CL
	MPC

	Specific intent crimes – any good faith mistake that negates mens rea a defense (even if unreasonable)
	2.01(1)(a) – ignorance is a defense as long as negates mens rea



	General intent crimes – mistake has to be good faith and reasonable to be defense
	

	No ∆ for strict liability [Garnett v. State]
	

	
	2.04(3) – mistake OK when recently published law or relies on official statement


1.
Common Law

a.
Specific Intent Crimes – Any good faith mistake that negates mens rea is a defense. 

b.
General Intent Crimes – The mistake has to be in good faith and reasonable in order to be a defense.

c.
Strict Liability Crimes – no defense



2.
MPC

a.
Ignorance is a defense as long as it negates mens rea (2.04(1)(a))

b.
2.04(3) -- Mistake is OK when:


i.
The statute was recently published

ii.
The person relies on an official statement that’s wrong. 

1)
Note: Reliance on a public officer or private attorney doesn’t count (2.04 (3)(b))


B.
Mistake (or Ignorance) of Law

	MISTAKE (IGNORANCE) OF LAW
	

	CL
	MPC

	General Rule: Mistake/ignorance of law no excuse
	

	EXCEPTIONS:

· fed statutes that are complex [Cheek]

· Omission (can’t be convicted if unaware of law)

· If passive offense, then possible due process violation [Lambert v. CA]
· The crime you’re charged with requires some awareness of the law [Cheek]
	Mistake of fact v. mistake of law not clear cut. 

2.04(3) – mistake OK when recently published law or relies on official statement

· Like Cheek tax laws


1.
Common Law 

General Rule is that ignorance of the law is no excuse.  BUT:

a.
Ignorance or Mistake Showing Lack of Mens Rea – You must have some awareness of the law.  Sometimes a ∆’s ignorance of the law can negate the means rea.  The trier of fact has to decide whether the prosecution has proven the mens rea [Cheek v. U.S. – since Cheek was aware of his duty to file tax returns, he was guilty]

i.
A person’s ignorance of the law doesn’t have to be reasonable [Cheek]

ii.
A ∆’s belief in a law’s unconstitutionality usually isn’t relevant [Cheek]

2.
MPC 

Different between mistake of fact/mistake of law not so clear.  See above for when mistake is OK under MPC.

7.
HOMICIDE

I.
Figuring Out What Kind of Homicide Crime I’m Dealing With:


A.
Did ∆’s acts cause the victim’s death?



1.
No = No Homicide



2.
Yes:




a.
Did the Killing occur during the commission of a crime?





i.
Yes:






1)
Was the crime a dangerous felony?







a)
Yes = apply Felony-Murder rules

b)
No = Apply Involuntary Manslaughter





ii.
No:

1)
Did ∆ have the intent to kill/inflict injury, or was aware of a high risk to human life?


a)
Yes:

1.
Did ∆ act in response to provocation?

a.
Yes = Voluntary Manslaughter









b.
No = Murder







b)
No:

1.
Did ∆ act with criminal negligence?

a.
Yes = involuntary manslaughter

b.
No = No Homicide

II.
Murder

	MURDER
	

	CL
	MPC

	Killing w/malice aforethought (see 4 factors below), intentional homicide:
	

	1)  Intent to Kill

· w/premeditation and deliberation (1st degree)

· w/o premeditation and deliberation (2nd degree)


	210.2 (1)(a):

Committed Purposely or Knowingly 

OR

	2)  Intent to Seriously Injure (2nd degree)
	

	3)  Intent to Commit a Felony (F-M) (usually 2nd degree)


	

	4)  Abandoned and Malignant Heart (extreme recklessness) (2nd degree)
	210.2(1)(b)  Reckless Murder

It is committed recklessly under circumstances manifesting extreme indifference to value of human life.

· Recklessness presumed when engaged or an accomplice in (or attempt to commit) the following:

· robbery

· rape or deviate sex by force or threat of force

· arson

· burglary

· kidnapping

· felonious escape





A.
Common Law – Killing of a human being w/ malice aforethought

1.
Malice Aforethought

This exists of the ∆ had any of the following [Note: if the ∆ killed w/one of these mental states, he’s guilty of murder.  Otherwise, not guilty of murder]:


a.
Intent to Kill


b.
Intent to seriously injure


c.
Intent to Commit a Felony (Felony-Murder Rule applies)

d.
“Abandoned and Malignant Heart” -- Awareness of a high risk of death

B.
Degrees of Murder 

No Degrees at CL, but Statutes sometimes divide murder into 1st and 2nd degree.

1.
1st Degree Murder [Note: for discussion of capital murder, see Legal Limits section below]

a.
Premeditated Killings – The intent to kill is formed with deliberation and not on a sudden impulse. [Midgett v. State, State v. Forrest]

i.
Premeditation can occur in a “twinkle of an eye” – not a lot of time is needed.

2.
2nd Degree Murder – all killings committed w/malice aforethought that are not specifically made 1st degree murder.

III.
Involuntary Manslaughter 

(CL is the only one that distinguishes between voluntary/involuntary manslaughter)

An unintended killing is involuntary manslaughter if: 1) it’s the result of criminal negligence; or 2) it is caused during the commission of an illegal act that isn’t a felony or is insufficient for F-M


	INVOLUNTARY MANSLAUGHTER
	

	CL
	MPC (does not distinguish btwn voluntary/involuntary)

	Result of criminal negligence (high and unreasonable risk of death to another – must show reckless conduct)

Note of Modern Trend:  Can also be convicted when there’s ordinary negligence but there’s an omission while under a duty to act (State v. Williams) [applies reasonable man standard – maybe N/A to illiterate Williams’?]
	· Committed recklessly 210.3(1)(a)

OR

· Committed under extreme emotional disturbance that’s reasonable in circumstances 210.3(1)(b)

	OR 
	

	Caused during the commission of an act that doesn’t qualify as F-M
	


A.
Criminal Negligence

An unintended killing caused by commission of any act – even a lawful one. (State v. Williams)

1.
What is “Criminal Negligence”? 

a.
The courts have disagreed about this, but it means a high and unreasonable risk of death of another.  Must show wanton or reckless conduct, going further than gross negligence.

b.
Awareness of risk – sometimes this is required



B.
Misdemeanor Manslaughter (Commission of Unlawful Act)



This is like F-M except it’s a lesser crime. [like kids taking down stop signs]



1.
What’s an “unlawful act”?




A felony that’s not enough for F-M is insufficient.  



2.
Limitations on the Doctrine:

a.
Malum in Se

Some jurisdictions say the act must be malum in se (wrong in itself) rather than malum prohibitum (prohibited for convenience).

b. Negligence required in addition to unlawful act

c. Unlawful aspect of activity must cause death

d. Many crts have req’d proof of bad intent

e. Misdemeanor must be inherently dangerous to safety
C.
MPC Approach to Manslaughter
3. Does not distinguish between voluntary/involuntary manslaughter.  There is just one manslaughter offense. MPC §210.3(1).  It requires the following:

a. A killing committed recklessly; OR

b. A killing that would otherwise be murder but is committed under the influence of extreme mental/emotional disturbance for which there is a reasonable excuse. [SUBJECTIVE]

2.
Creates Negligent Homicide – MPC §210.4(1)




Committed Negligently (gross deviation from normal standard of care)

· State v. Hernandez (P. 273) – drunk driver




Policy Issues:




Drunk driving seems to not fit the mens rea structure 





–> traditionally difficult to get juries to convict b/c of lack of bad intentions





-> some argue it should thus be a strict liability offense based on social harm





-> California tries to define vehicular homicide a separate crime with its own specifications

IV.
Voluntary Manslaughter (CL is the only one that distinguishes between voluntary/involuntary manslaughter)

A killing that would otherwise be murder, except when there’s adequate provocation it’s voluntary manslaughter

	VOLUNTARY MANSLAUGHTER
	

	CL
	MPC (does not distinguish btwn voluntary/involuntary)

	Heat of Passion:

1)  Adequate Provocation [objective, ∆ actually provoked]:

· Old Way: Applied to situations including: adultery, assault and battery, mutual combat, injury to intimates

· New Way: case-by-case

2)  Heat of Passion

3)  No cooling Period

4)  Causal Rltshp btwn the passion, killing, and provocation
	· Committed recklessly 210.3(1)(a)

OR

· Committed under extreme emotional disturbance that’s reasonable in circumstances 210.3(1)(b)

	Failed or flawed self-defense (unreasonable – used too much force)
	

	
	

	
	


A.
CL Provocation Requirements (CL):


1.
Reasonable Provocation

a.
Judged by an objective standard.  Usually put to the “reasonable person” test

b.
Other reasonable provocation under CL:


i.
Witnessing spouse committing adultery


ii.
violent and painful blows


iii.
aggravated assault

2.
Defendant Actually Provoked – the ∆ must have acted and caused the killing b/c of the provocation


3.
Absence of a Cooling Period


4.
No Cooling Off

5.
Heat of Passion 

Usually homicide means that there is no “cooling time” between the provocation and the killing (if there is cooling time then it’s probably voluntary manslaughter)

a.
Old View – adequate provocation included: mutual combat, assault and battery, a spouse’s adultery

b.
New View – Adequate provocation now treated more as a matter of fact.  How would a reasonable man react?

i.
The characteristics of the ∆ must be considered when deciding re reasonability [Director v. Camplin – a 15-y-o boy killed a guy who sodomized him w/a frying pan]

B.
MPC Position 

= If it’s committed recklessly or if there’s Extreme Mental/Emotional Disturbance for which there is a reasonable explanation or excuse.(210.3 (a-b))

1.
MPC §210.3(b) – Jury can use mental disturbance as a factor.  Reasonableness is determined according to a person in the ∆’s actual situation. [People v. Casassa – emotionally disturbed guy became obsessed w/ a woman and ended up stabbing her to death]

V.
Felony Murder

	FELONY MURDER
	

	CL
	MPC

	A killing (even accidental) will be murder if it was caused with the intent to commit a felony.

BUT there are LIMITATIONS:

· Death must be foreseeable

· Felony must be “dangerous” felony

· Felony must be sufficiently independent of the killing to avoid merger

· “In Furtherance” Rule – Homicide must be linked w/the felony

· Inherently Dangerous Limitation – the felony must be inherently dangerous to human life when evaluated in the abstract [People v. Burroughs]

· “Agency Rule” – Co-felons are responsible for another’s killings, but if the immediate cause of death was a 3rd person or law enforcement officer, it’s not felony murder.

· One of the felons directly must cause the death

· Death must be caused in perpetration of the felony
	No separate category for F-M, but there is presumption of “extreme indifference to human life” in the following cases:

210.2(1)(b):

· Recklessness presumed when engaged or an accomplice in (or attempt to commit) the following:

· robbery

· rape or deviate sex by force or threat of force

· arson

· burglary

· kidnapping

· felonious escape




A.
CL  Felony-Murder Rule – 

Any killing committed during the course of a felony is murder.  This is a form of limited strict liability b/c no intent to kill or other mental state required.


1.
Co-Felons – all co-felons may be liable under this rule.

2.
Co-Felon Killed – This rule can apply even if the person killed is one of the participants in the felony.


B.
Limitations on CL  Felony-Murder Rule

1.
Some courts say Death of Another must be foreseeable result of the felony [People v. Stamp – a guy had a heart attack during a robbery, and the court affirmed that the robber could be convicted under F-M – shows that in this case foreseeability not required]

2.
Inherently Dangerous Limitation – the felony must be inherently dangerous to human life when evaluated in the abstract [People v. Burroughs]

3.
“Merger” Rule – The F-M rule can be applied only where the predicate felony is somewhat independent of the killing. [People v. Smith]

4.
“In Furtherance” Rule – Homicide must be linked with the felony [King v. Commonwealth – drug accomplice died in plane crash not connected w/felony]

5.
“Agency” Rule – The actions of someone acting independently of felons breaks the causation and makes it unfair to punish [State v. Bonner]

6.
California “Provocative Act Murder” – emerged from the fun battle rule, where you should be able to hold the first shooter responsible.

8.
RAPE

I.
Rape

	RAPE
	

	CL
	MPC

	Old:  Carnal knowledge, by force and against the will, of a woman not your wife. Resistance to the utmost; proof of non-consent
	

	New:

1)  Vaginal intercourse

2)  By force, actual physical force or the reasonable threat of force (expanding definition)

3)  Against her will, (subjective)  AND

4)  w/o consent (objective – reasonable belief)
	213.1:

1)  Sexual intercourse (213.1(1))

2) w/a female not his wife (213.1(1))

3)  Compelled by force or threat of imminent death, serious bodily injury, extreme pain, or kidnapping (213.1(1)(a)

	Marital exception (not everywhere)
	Intimate rape = lesser offense (2nd degree).  “Voluntary social companion” “previously permitted him sexual liberties”  213.1(1)

	
	Felony in 1st degree if infliction of serious bodily harm to stranger 213.1(1)

	Note re Resistance: You don’t have to resist if you have a reasonable fear that, if you resist, ∆ will harm you [Rusk]
	Gross Sexual Imposition:  3rd degree Felony 213.1(2)(a):

· compels by threat (reasonable); OR

· knowledge of mental illness; OR

· knowledge of unawareness or mistake

	General intent (to the act) assumed from force element, there is defense of reasonable belief
	

	Statutory rape: Sex w/a female under the age of consent, strict liability to the age, general intent to the act, no mens rea for the attendant circumstances.
	


A.
Definition:  

The unlawful sexual intercourse with a female person without her consent.  Usually separate forcible rape from statutory rape

B.
Forcible (Common Law) Rape = 

Unlawful carnal knowledge of a woman against her will.  To commit rape, a perpetrator must obtain the victim’s compliance by force or threats [Rusk v. State]

1.
“Carnal Knowledge” = sexual intercourse

2.
“Unlawful” = husband can’t rape his own wife.

3.
Against the will of the woman = without her consent.


a.
Intercourse by Force

i.
The use of actual or constructive force to procure the victim’s compliance is an element of rape [State v. Alston]

ii.
“No” (or the absence of “Yes”) as Force?? – there are two takes on this issue:

1)
You have to look at the totality of the circumstances to determine whether there was forcible compulsion [Commonwealth v. Berkowitz]

2)
The force to constitute a sex assault doesn’t have to be more than the force necessary to do the sex act [State of NJ in the Interest of MTS]


b.
Intercourse by Threats

i.
The reasonableness of a victim’s apprehension of fear is a question of fact for the jury [State v. Rusk]


c.
Inability to give Consent (like w/intoxication)


d.
Consent thru Fraud

i.
If the woman is tricked into thinking she’s not having intercourse, a rape conviction isn’t barred.

1)
EXCEPTION: fraud re the medical value of intercourse isn’t rape [Boro v. Superior Court]

ii.
Fraud as to whether ∆ is husband – the courts are split on this one.  Some say since she knew she was having intercourse, it’s not rape.

iii.
Fraud as to identity = NO rape

4.
Mens Rea for Rape  -- 

This is hard to define, because you need to ask whether a reasonable person in the ∆’s position would’ve been aware of the woman’s lack of consent.

a.
Mistaken belief that victim consented must be reasonable – must be in good faith and objectively reasonable.

b.
Victim’s past promiscuity – the modern trend is to limit the use of this evidence thru rape shield laws such as Michigan’s.

C.
Statutory Rape = 


Intercourse with a female under the age of consent is rape, whether or not she consented.

1.
Awareness of victim’s age isn’t necessary (b/c statutory rape is strict liability crime, so mens rea isn’t necessary).


D.
MPC Approach – 

1.
213.1(1)(a) – Sexual intercourse where woman is compelled to submit by force or threat.

a.
The default is 2nd degree rape, only 1st degree is bodily injury or if stranger rapes you.

2.
213.1(2) – Gross sexual imposition – imposes a threat that would prevent resistance by an ordinary woman.

9.
PRELIMINARY/INCHOATE CRIMES

I.
Attempt

	ATTEMPT
	

	CL
	MPC

	TESTS
	TESTS [Note: CAN’T attempt F-M or involuntary manslaughter]

	M/R

· Specific Intent Required [even if crime itself doesn’t need specific intent]:

· ∆ must intentionally commit acts w/intention of a criminal act/result
· No attempt for nonintent. crimes like F-M, involuntary manslaughter.  But CAN attempt statutory rape.
	M/R

· Same intent as to the completed crime 5.01(1)(a) ;

AND

· Purpose or knowledge/belief as to the conduct or result 5.01(1)(b)

[criminal purpose]

	A/R

Hard to see Preparation vs. Attempt under C/L.  

There are many tests for attempt under CL.  Just understand policy trade-offs between: Certainty of culpability of ∆ and prevention of social harm

· Last Proximate Act test – universally rejected b/c makes ∆ come too close to perpetration of crime

· Physical Proximity Test (focuses on what remains to be done)
	A/R

Substantial Step strongly corroborative of actor’s criminal purpose (5.01(2)(a-g)):

· (a) lying in wait

· (b) enticing victim

· (c) reconnoitering the place

· (d) unlawful entry

· (e) possession of materials specifically designed to be employed in commission of crime

· (f) possession of materials that would serve no lawful purposes to actor

· (g) soliciting an innocent



	DEFENSES
	DEFENSES

	1) Legal impossibility IS defense
· “Pure” legal impossibility = the person’s only misunderstanding concerns “the law”

2) Inherent impossibility = SOMETIMES a defense (this is when it’s blatantly obvious that a criminal’s methods couldn’t result in completion of crime)

3) Factual impossibility is NOT defense

4)  “Mixed” legal/factual impossibility (when conduct wouldn’t constitute a crime, but his intended conduct would constitute a crime) = IS DEFENSE
	Only Pure Legal Impossibility is Defense

· 5.01(1) – attempt is behavior that would constitute a crime if circumstances were as the ∆ believed them to be.
But see:

--> 5.05(2) – “Mixed” legal/factual impossibility IS DEFENSE when attempt inherently unlikely to result or culminate in the commission of a crime

	Abandonment IS NOT a defense (but a sympathetic judge might call it preparation)
	Abandonment with complete and voluntary renunciation of criminal purpose IS DEFENSE (5.01(4))

	PUNISHMENT
	PUNISHMENT

	Less punishment than completed crime
	Same degree as completed crime, except 1st degree felony becomes a 2nd degree felony



A.  Doctrinal Background:



3 Basic Inchoate crimes:


1.  Solicitation (prostitution)



2.  Conspiracy



3.  Attempt



All three ultimately attach to some sort of end result (conspiracy to do SOMETHING)



1.
Policy Issues:





Dilemma: we want the police to intervene and pick up criminals before they cause real harm, but we don't want to give them discretionary authority to pick up and prosecute just anybody


B.
Attempt v. Completed Crime

1.
Common Law – Attempt is when a person, with the intent to commit the offense, performs any acts that constitutes a substantial step toward the commission of the offense.



2.
MPC -- §5.05, §6.01, §6.06


C.
Drawing the Line Between Preparation and Attempt



1.
Dangers in giving cops too much discretion



2.
Inherent void for vagueness problems, but they’ve never been struck down



3.
Possibility of stepping in too early


D.
Elements of Attempt



1.
Mens Rea




a.
CL:  Attempt is a SPECIFIC INTENT crime

i.
Gentry case: doused gf w/gas and lit her on fire while she was near stove.  He didn’t get attempted murder b/c didn’t have intent




b.
MPC §5.01

i.
(a-b) apply to completed attempts; (c) to incomplete attempts

ii.
Two levels of mens rea:

1)
Must act w/culpability necessary for the completed crime

2)
Knowingly or purposely do something to cause the result.

c.
You CAN’T ATTEMPT some crimes 

(Note: you CAN attempt statutory rape)





i.
F-M





ii.
Involuntary manslaughter

E.
Special Defenses



1.
Impossibility

a.
Legal – intended to commit an act that’s not criminal [US v. Thomas  -- rape of dead woman.  Crt. said impossible to rape dead person b/c rape requires live victim]

b.
Factual – something unknown to perp is the only reason the crime was impossible to complete

c.
Pure legal impossibility: ∆ completes acts and there is still no crime (think turning right on red is a crime)

d.
Inherent impossibility – [like trying to kill someone w/a voodoo curse]


i.
CL: it is up to judicial discretion

ii.
MPC: 5.05 and 6.12 allow judge to dismiss a crime or lower the punishment if it’s unlikely crime will result in harm

e.
MPC v. CL approach – In MPC, as long as the mental state exists, then ∆ is guilty.  In CL, tries to balance culpability w/social harm.

2.
Abandonment 

[Commonwealth v. McCloskey – changed mind in the field after deciding to escape from prison]

a.
CL – no explicit abandonment defense (can interpret as preparation instead)

b.
MPC – Abandonment w/complete and voluntary renunciation IS a defense (5.01(4))

II.
CONSPIRACY

	CONSPIRACY
	

	CL
	MPC §5.03

	Actus Reus = Agreement (to participate in goal)
	Actus Reus = Agreement (to participate in or aid) (5.03(1)(a))

	Overt Act: Req’s some overt act, however trivial
	Overt Act: Req’d if lesser felony (misdemeanor or 3rd degree felony) (5.03(5))

	Mens Rea = 

· Intent to agree

· Intent to accomplish goal

· Not necessarily crime (just “unlawful act”)

· No merger w/target offense
	Mens Rea =

· “Purpose of promoting or facilitating crime” 5.03(1)

· Goal must be crime 5.03(1)

· MERGER w/target offenses

	Plurality = Two or more persons possessed requisite Mens Rea
	Plurality = Two or more people not req’d

	Pinkerton Doctrine = Each co-conspirator is responsible for any reasonably foreseeable crime committed by a co-conspirator in furtherance of the conspiracy.
	No Pinkerton Doctrine.  One charge of conspiracy per agreement/continuous conspiratorial relationship (5.01(3))

	DEFENSES
	DEFENSES

	Impossibility = NO defense
	Impossibility = NO defense

	Abandonment = NO defense
	Renunciation of criminal purposes + thwart the crime (5.03(6))

	
	Abandonment = Defense

· conspiracy terminates on abandonment or termination of crime(s) (5.03(7)(a))
· abandonment presumed if no overt act (5.03(7)(b))
· Must advise others of abandonment or inform law enforcement (5.03(7)(c))

	Wharton’s Rule = conspiracy can’t be used to criminalize the agreement that is a logically required component of the substantive offense.
	No corollary to Wharton’s rule

	Withdrawal = Defense to crimes committed later in conspiracy (but not defense to conspiracy itself)
	Withdrawal = Defense to crimes committed later in conspiracy (but not defense to conspiracy itself) [see abandonment above]


A.
Definition (CL): 

An agreement btwn 2 or more people to accomplish an unlawful purpose or a lawful purpose by unlawful methods.

B.
Elements of Conspiracy


1.
Mens Rea



a.
Intent to agree/combine w/each other



b.
Intent to accomplish crime


2.
Actus Reus

a.
Conspirators must actually enter into an agreement (but it can be implied from cooperation – doesn’t need to be express agreement)

i.
Overt act req’t – some modern statutes impose this: Any single act by any member of the conspiracy that tends to further the unlawful objective.

III.
ACCOMPLICE LIABILITY (COMPLICITY)

	ACCOMPLICE LIABILITY (COMPLICITY)
	

	CL
	MPC (need purpose) 2.06

	Mens Rea:

· intent to aid AND

· intent that the crime be committed (Hoselton) or culpability for a recklessness or negligence crime (Foster).  Must have intent req’d for substantive offense (State v. Williams)

Natural and probably consequences rule for “extra” crimes (Linscott) – accessory liable for any criminal act which was the natural or probably consequence of the crime he advised or commanded (even if consequence unintended by him)
	Mens Rea:

· for conduct crime: purpose of promoting or facilitating (2.06(3))

· for result crime: requisite culpability for the offense (2.06(4))

No natural and probable consequences rule

	Actus Reus:

· Actual assistance (however slight)

· Encouragement

· Explicit agreements to aid, but accompaniment not enough
	Actus Reus: 

· Aids or attempts or agrees to aid (2.06(3))

· w/purpose of facilitating commission of offense 2.06(3)(a)(ii); or

· legal duty 2.06(3)(a)(iii)

	Accomplice liability is derivative, need:

· completed crime;

· liable principal

· accomplice can’t be charged w/more than what the principal did

Justification of principal negates accomplice liability, but excuse DOES NOT
	Does not require a guilty principal

	Immunity for legal victims (e.g., can’t be an accomplice to your own rape) [In Re Meagan – victim of statutory rape] 
	Immunity for legal victims 2.06(6)(a)

	Innocent Instrumentality Theory

You’re an accomplice if you use innocent person to commit offense
	Innocent Instrumentality Theory

You’re an accomplice if you use innocent instrumentality: Responsible for “innocent or irresponsible person” if: (1) ∆has mental state sufficient for commission of offense; and 2) causes the innocent person to engage in the criminal conduct. (2.06(2)(a))

	DEFENSES
	DEFENSES

	· Withdrawal = under some circumstances (courts split)
	· Withdrawal = defense (2.06(6)(c))  Requires ∆ to do something affirmative


A.
Accomplice liability: 

Not a crime, but rather, a set of rules for holding people responsible for subsequent crimes.  Different from inchoate crimes that are independent (somewhat) of the target crime).  Accomplice liability is simply a way of finding people responsible for the object crime itself.


1.
CL Mens Rea




a.
Intent to aid the primary party AND

Intent that such assistance results in the commission of the crime.

· NOTE: Foster.  You can convict on negligence.  Better to say that rather than necessary intent, D must simply have the mental state necessary for the crime.  Accomplice liability is not necessarily a specific intent crime.



2.
CL Actus reas



A person is a party to an offense if he either:

· Actually commits the offense;

· does some act which forms a part of the offense

· if he assists in the actual commission of the offense or any part of it.

· directly/indirectly counsels or procures any person to commit the offense or any party of it.

· Can be solicitation of the offense, active assistance, encouragement, failure to prevent if the person has a legal duty to make such an effort.

· But the actual assistance can be very slight.  E.g., Wilcox v Jeffrey (Coleman Hawkins case with jazz reviewer).


a.
Principle (1st and 2nd degree) and accessory (before/after the fact) distinctions:

1. Old common law divided people into principals and accessories.


1)
Principals:

· 1st degree principals (the person who actually commits the crime physically themselves) and 

· 2nd degree principals (someone who doesn’t physically commit the actus reas, but they are there, helping to commit the crime.  They are aiding and have bad intent).


2)
Accessories:

· accessory before the fact (someone not there at the crime, but helping in its commission beforehand) and 

· accessory after the fact (someone also not there but finds out about the crime afterwards and harbors you, makes sure that you are not caught).

2. In modern law, accomplice liability is derivative.  

· You must establish that someone had bad intent and actually committed the crime.  

· If there’s a problem in finding the principal, there will be a problem in prosecuting the accomplice.  Accomplice liability is derivative.



3.
MPC 2.06 on complicity.  (p. 994)

a.
NOTE: Under the MPC, attempting to aid ineffectively is a crime.

4.
Complicity Cases:

· State v. Foster--  You can be an accessory to a criminally negligent act if you have the requisite culpable mental state and intentionally aid in the commission of the crime.

· State v. Linscott
5.
Derivative Liability:

a.
Someone had to commit crime

b.
No accomplice liability if principal is justified (rather than excused).  (Same in MPC and CL)

1) United States v. Lopez --  (D helped girlfriend escape from prison, after prison authorities threatened her life)

· If girlfriend(s escape was justified, there is no accomplice liability stemming from D’s assistance.

· NOTE: This only applies to justification defenses, not excuse defenses.

· Justification: though the act was committed, it’s not wrongful.

· Excuse: the act was wrongful, but the actor will not be held accountable.

c.
Can’t be convicted of a crime greater than the one the perpetrator committed Regina v. Richards)
6.
Defenses


a.
Withdrawal



i.
CL – courts split over whether defense

· some say it(s enough simply to announce to confederates that you no longer want to participate.

· others say that the D must do something affirmative.  E.g., take away assistance that was offered.  Call the police.



ii.
MPC 2.06(6)(c)Requires ∆ to do something affirmative.

IV.
Corporate Responsibility
1.
CL:

a.
Corps. can be held criminally liable for the acts of any of its agents who commit a crime within the scope of employment with the intent to benefit the corporation.  Must also show that behavior was authorized/tolerated by management.

b.
no conspiracy where 2 corporations and one person acting as agent for both.



2.
MPC 2.07:

2.07(1)(a): Corporation can be convicted of offense if: performed by agent of corporation acting in behalf of corporation w/in scope of employment

2.07(1)(c): Commission of offense requested/recklessly tolerated by board of directors.



3.
Policy:




Can corporations be adequately punished?

10.  
DEFENSES

I.
JUSTIFICATION AS DEFENSE

A.  General Doctrinal Background



1.  Distinctions:




Excuse: DEF's action was wrong, but we can understand it




Justification: DEF did the right thing

2. 
Defensive Force Doctrine  - Umbrella covering several separate categories of justification:




a.  Self defense




b.  Defense of Others




(c. Defense of habitation)




d.  Defense of Property




e.  Defense of public peace/law enforcement



3.  Requirements:



a.  Triggering Condition (Must be Imminent Danger, Threat)




b.  Necessity requirement: DEF must act only when and to extent necessary to protect from threat




c.  Proportionality requirement: DEF must act in proportion to the threat

***ALL 3 REQUIREMENTS JUDGED UPON OBJECTIVE SYMBOL 147 \f "Normal Text"REASONABLE PERSONSYMBOL 148 \f "Normal Text" STANDARD!!

B.  SELF DEFENSE

	SELF-DEFENSE
	

	CL
	MPC §3.04

	1.  a threat of [must be objectively reasonable]
	Subjective view 3.04(1) When the actor believes such force is immediately necessary

	2. imminent, unlawful, 
	Reduces imminence to immediately necessary 3.04(1)



	3.  (serious) bodily harm,
	

	4.  to which there are, or appear to be, no available alternatives to the ∆ except the use of force
	

	Retreat:

Majority: Retreat not req’d

Minority: Retreat req’d

Castle Doctrine (sometimes)
	Retreat:

3.04(2)(b)(ii)  Only req’d to retreat if can do so w/ complete safety

But Note: Castle Doctrine, plus should be safe in place of employment (unless co-worker is person defending against) (3.04(2)(b)(ii)(1)

	Some courts add a 5th req’t:
	

	5.  non-culpability on the part of the ∆ in bringing about the situation.  Initial aggressor can withdraw by saying he’s w/drawing or by retreating.
	Can’t be the initial aggressor (3.04(2)(b)(i))

	“Imperfect” Self Defense:  An unreasonable but honestly held belief would reduce the killing to manslaughter
	



1.  Common Law 


US v. Peterson (453)










a.  Threat Rule:   

(1) there must be actual and apparent use of deadly force against DEF, must have been unlawful and immediate; (2) DEF must have believed he was in peril of death; (3)  DEF's beliefs must have been OBJECTIVELY REASONABLE



b.   SYMBOL 147 \f "Normal Text"Aggressors RuleSYMBOL 148 \f "Normal Text":  if DEF provoked the altercation, he has no claim to self-defense (if you are an aggressor, you theoretically created the situation that was deadly)



c.  Retreat Rule: 

Traditional common law:  you must retreat if you can do so safely (corollary to necessity rule - if you can retreat safely, than deadly force is not necessary)



Modern rule:


Majority: NO duty to retreat



Minority: duty exists (as an outgrowth of the necessity rule)






1.  Only if  able to retreat in complete safety


2.  SYMBOL 147 \f "Normal Text"Castle DoctrineSYMBOL 148 \f "Normal Text" - do not have to retreat from home/yard



d.  Reasonableness standard




i.
People v. Goetz (466):








Policy Issues:




Irrational fear of black men based on social prejudices is never reasonable.  BUT in certain highly stressful urban situations, maybe reasonableness isn't the highest moral standard but stems instead from paranoia




ii.
State v. Wanrow (p. 480)





Policy Issues:




Should there be a different standard of reasonable force for women, in that they are less able to defend themselves, socialized not to react violently to threats?

–> but the same arguments could apply to smaller, passive males

–> real issue is gender not as a biological factor but rather as a social/ideological one


3.
Policy Issues:


a.
To what extent should actual characteristics of the ∆ or victim be relevant (such as short woman vs. large man, battered woman and women’s POV)?



b.
self-defense is a justification or an excuse?

*under Blackstone it was an excuse (not an altruistic act therefore not justified)

*majority modern view is that self defense is a justification rather than an excuse:  SYMBOL 147 \f "Normal Text"You did the right thing.SYMBOL 148 \f "Normal Text" 

-whether self-defense should be a complete defense or merely a partial defense?

*argument:  if you kill someone, even if any reasonable person would have done the same thing, we should recognize that the taking of human life is always wrong, and therefore should always have SOME consequences (e.g. voluntary/involuntary manslaughter)




-why is self-defense a justification?





*the person was evil and deserved it?





*killing the actor is a lesser evil than letting him kill you?




-Reasonable Person Standard:

*Should SYMBOL 147 \f "Normal Text"reasonablenessSYMBOL 148 \f "Normal Text" reflect our social IDEALS or a social NORM?  How we should act or how we commonly do act? [Goetz case – black man on subway]




i.
MPC -




(3.01 et. seq., p. 999)


Self-Defense is a justification (3.01(1)), but it does not preclude civil action


4.  Battered Women's Syndrome & Self Defense:



Legal Relevance:



a.  Directly supports claim of self defense (sincerity of woman's belief in threat of great bodily harm)


b. 
Objective Portion of Test: courts are divided as to whether it implies SYMBOL 147 \f "Normal Text"reasonabilitySYMBOL 148 \f "Normal Text";  some courts only use it in the subjective prong

–>can be used to show hyper-reactive assessment of threat, which goes to reasonability



c.  Subjective Portion of Test: clearly applies

d.
  Expels stereotypes, bolsters credibility of victims (feminist activism trying to make battering visible.  

Alternative: rather than using it as a justification, psychological harm of battering could be used as an excuse.

Note: Common Law requires imminent threat, but MPC only requires use of force be SYMBOL 147 \f "Normal Text"immediately necessarySYMBOL 148 \f "Normal Text"; easier for it to justify cases such as Norman's



e.
Policy Issues




i.









-Subjective criteria really matters (a battered woman may have a heightened sense of danger in that she is hypersensitive to warning signs, recognizes mannerisms immediately preceding beating, learns to fear them).  Use of this internal harm should make it an EXCUSE rather than a JUSTIFICATION.




Battered Woman Syndrome –> SYMBOL 147 \f "Normal Text"learned helplessnessSYMBOL 148 \f "Normal Text" as a distinguishing factor  BUT these cases are about people who transcended that helplessness to fight back




–> syndrome is very controversial, not a fact but rather a theory




3 cases of battered women cases:

1.  Traditional cases - woman kills batterer while he is attacking her (Traditional cases: law is already able to deal with these)

2.  Non-traditional cases - woman kills batterer while he is asleep/unconscious

· Non-traditional cases: [Norman] - no self defense instruction b/c there was no imminent threat of great bodily harm.  Policy concern: do not want to allow people to resort to self-help.  Doctrinal reasoning is clear, but morally troubling, however.







–> Should we eliminate imminence requirement?  Read imminence more broadly to include Norman's situation?






–>Is there a danger of creating SYMBOL 147 \f "Normal Text"open seasonSYMBOL 148 \f "Normal Text" on people who you feel are generally a threat to you in an abstract sense?

–> Do we need to address battering as a unique situation, and craft a doctrinal response to deal with it's particular problems?  Should the “reasonable person” in this case be construed as the reasonably battered woman who suffers from learned helplessness?




3.  Contract killings  - woman gets someone else to do the killing for her

C.  DEFENSE OF OTHERS

	DEFENSE OF OTHERS
	

	CL
	MPC

	1.  Reasonable person believes intervention necessary
	3.04(1)-(2): Immediate necessity

	2.  Reasonably believes person he is trying to protect would be justified in using force
	3.05(1) Actor would be justified in self-protection under 3.02 if he were in the position (subjective belief)

	3.  Same rules as defense of self: reasonable person must believe that force necessary, etc.
	

	
	But if MISTAKE:

	
	3.09 (1)(a) Justification not given if mistake

3.09(2) When actor makes a mistake and was reckless or negligent in having that belief

3.09(3)  When the actor recklessly/negligently created risk of injury to innocent people

	
	



1.  Common Law


a.
 Reasonable person in intervenor's situation would believe in necessity of intervention



b.
Intervenor reasonably believes that the person he is trying to protect would be justified in using force



c.
Same rules as defense of self: reasonable person must believe that force necessary, etc. 



d.
Traditional Doctrine  - old law: you must stand in a certain status relationship in order to be privileged w/ use of deadly force to protect someone (special duty status relationships, e.g. parent/child).  Also, if the person you are protecting would not have had the use of a self defense claim, neither does the intervenor (SYMBOL 147 \f "Normal Text"stand in the shoesSYMBOL 148 \f "Normal Text" rule).



e.
Newer law: moves to broader interpretation, no special relationship required. Also uses a reasonable person standard rather than requiring that intervenor SYMBOL 147 \f "Normal Text"stand in the shoesSYMBOL 148 \f "Normal Text".



f.
Policy Issues:



-emphasis on public order or on moral obligations/ community cohesion?




-Failure to intervene for fear of being held liable for assault?





-BUT encourages vigilantism


2.  MPC:


3.05(1): actor would be justified in self-protection under 3.04 if he were in the position, subjective belief in being justified and necessary



3.09, 1-2: limits defense for cases of error



3.04-1, 2: immediate necessity

D.  DEFENSE OF HABITATION




	DEFENSE OF HABITATION
	

	CL
	MPC

	Old Law: Any amt. of force OK to prevent intrusion to home
	

	Modern View: Deadly force OK if occupant believes intruder intends to commit ANY felony inside.
	3.06(1)(a)  Allows nondeadly force to (i) defend against an entry into or trespass of real property

Deadly force not justifiable unless: 

· Believes defending dwelling against someone w/no claim of right (3.06(3)(d)(i)

· Aggressor is committing a serious crime and has used/threatened deadly force 3.06(3)(d)(ii)(1)

· Actor’s use of nondeadly force would expose her to serious danger or serious bodily injury 3.06(3)(d)(ii)(2)

3.06(1)(b) – Can retake property if: i) uses force immediately or in fresh pursuit; ii) actor believe using force against someone who has no claim of right to possession

	Booby Traps: Most jurisdictions don’t permit (like spring guns, but some will permit nondeadly devices) [Ceballos] [ask if deadly force would’ve been permitted if owner at home]
	Mechanical Device OK if:

· Don’t threaten death or serious bodily harm 3.06(3)(d)(ii)(4)(a); and

· Use of device reasonable under circumstances 3.06(3)(d)(ii)(4)(b); and

· Are customarily used or warning is given 3.06(3)(d)(ii)(4)(c)



1.  Common Law - 


a.
Traditional Doctrine:  Any amount of force, even deadly force, can be used to prevent an intrusion into home.  If intruder is already inside though, less force is justified.



b.
Modern Variations: 





-Deadly force OK if there is ANY felony




-Ceballos: Deadly force OK if there is going to be a SYMBOL 147 \f "Normal Text"forcible & atrocious felonySYMBOL 148 \f "Normal Text" (risk of great bodily harm)




-Illinois: Deadly force OK if there is going to be any invasion of the home




-State Statutes: e.g. Louisiana's SYMBOL 147 \f "Normal Text"Shoot the CarjackerSYMBOL 148 \f "Normal Text", Colorado's SYMBOL 147 \f "Normal Text"Make My DaySYMBOL 148 \f "Normal Text", p. 516

E.  DEFENSE OF PROPERTY

	DEFENSE OF PROPERTY
	

	CL
	MPC 3.06

	No deadly force permitted (nondeadly force OK).  Can only use deadly force for self-defense if threatened
	Only non-deadly force OK.

	Must be no other lawful means available.  Give warning, if possible
	3.06(1)(a)(ii) – nondeadly force OK to prevent another from taking personal property when she believes force immediately req’d.

	
	3.06(1)(b) – Can retake personal property if: i) uses force immediately or in fresh pursuit; ii) actor believe using force against someone who has no claim of right to possession





Basic rule is NO deadly force justified

1.  Common Law - 




even use of NON-deadly force somewhat restricted




-use enough force to prevent stuff from being taken away




-force to recapture only allowed in situation of SYMBOL 147 \f "Normal Text"hot pursuitSYMBOL 148 \f "Normal Text" (contested term, lots of gray area; point is that you are not allowed to go after property later)




People v. McNeese (515, squib)

2.  MPC - 
3.06 (p. 1002):   tries to be much more specific about spelling out when it is justified and when it is not  (SEE CHART)

F.  DEFENSE OF PUBLIC PEACE:

	DEFENSE OF PUBLIC PEACE
	

	CL
	MPC 3.07

	
	

	Police:
	Nondeadly Force

	Nondeadly force OK when reasonably necessary to make lawful arrest.  Only need reasonable grounds for believing suspect committed crime
	Not justified unless actor informs the person why being arrested (or believes it’s already known, or thinks can’t reasonably be made known to person being arrested). Or warrant must be valid. 3.01(1)

	Deadly force – if necessary to prevent felon from escaping arrest
	

	
	Deadly Force

	Private Citizens
	NOT justified UNLESS [all 4 of these must be satisfied]:

· arrest is for a felony; 3.07(2)(b)(i)

· person is a peace officer or assisting peace officer; 3.07(2)(b)(ii)

· actor believes no substantial risk to innocent people; 3.07(2)(b)(iii)

· actor believes suspect committed crime involving the use or threat of deadly force plus substantial risk of death/bodily injury. 3.07(2)(b)(iv)(1-2)

	Can make arrest if:

· i) offense was committed [strict liability – can’t just believe it was committed]
· ii) citizen reasonably believes suspect committed the felony
	

	Nondeadly force – only when reasonably believe it necessary to arrest someone for a felony that was actually committed.
	

	Deadly force – when reasonably believes necessary to arrest a person who has actually committed a felony which is “forcible and atrocious”
	



1.  Common Law:  



a.
Traditional Doctrine: anyone (private party or peace officer) justified in using deadly force to prevent felony (b/c felony always carried death penalty)



b.
Modern Rule: deadly force OK only if felony is SYMBOL 147 \f "Normal Text"forcible and atrociousSYMBOL 148 \f "Normal Text" (see Ceballos Case)


2.  Constitutional Issues:





Separate set of rules for police officers and private citizens!
G.  DEFENSE OF NECESSITY

	NECESSITY

Note:  Can be interpreted as either a justification [OR Excuse defense – though not very accepted]
	

	CL – no defense to murder
	MPC 3.02 (justification) – maybe a defense to murder

	1. a threat of
	Choice of “lesser evils”: ∆ must believe that conduct necessary to avoid harm to himself or others (3.02(1)) and that the harm to be avoided by committing a criminal act is greater than that sought to be avoided by the criminal law. [intended to be objective]

	2.  imminent injury to the person or property
	Doesn’t require imminence

	3.  for which there are no (reasonable) alternatives except the commission of the crime;
	

	4.  the ∆’s acts must prevent an equal or more serious harm;
	Harm/evil sought to be avoided is greater than that sought to be prevented. 3.02(1)(a)

Doesn’t restrict claim to instances involving a threat of death or serious bodily harm

	5.  the ∆ 
must not have created the conditions of his own dilemma [clean hands]
	Recklessness/Negligence -- this characteristic in actor could make him culpable.  But he can raise claim of necessity when charged w/purposeful or knowing crime (3.02(2))

	[usually emanates from natural forces and not from human beings – not such a personal threat as duress]
	Doesn’t distinguish between human/nonhuman forces

	Must be no legislative preclusion
	Must be no legislative preclusion




Necessity as a Defense to Murder:




Common Law: never a defense to murder






Dudley & Stephens (Queen v. Dudley)




MPC: does not answer question, leaves the door open 


1.  Common Law:



a.  Imminence 




b.  Direct Causal Link b/t DEF's actions and harm avoided




c.  No Legal Alternative






d. *** Balance of harms: harm caused was less than otherwise 





would have been **** (HEART OF DEFENSE)




e.  Clean Hands: DEF may not have contributed to harm and brought it about


2.  MPC 



Section 3.02 SYMBOL 147 \f "Normal Text"Choice of EvilsSYMBOL 148 \f "Normal Text"




Requirements:




a.  Balance of Harms (intended to be OBJECTIVE)




b.  No Specific Law on the Subject




c.  Recklessness/Negligence: if recklessness or negligence is a sufficient mens rea for the crime, this characteristic in the actor can make him culpable


3.
Comparison:

-MPC initially looks subjective in that the actor must BELIEVE the act justified, but balance of harms is actually an objective test



-MPC does NOT require imminence!  Also does not require a direct causal link.  Other requirements seem the same.


4.
Policy Issues:

a.  
Balance of Harms: jury first has to figure out what the harms are in order to balance them.  Not an easy thing to do.  



b.  
Idea of balance assumes a common measure or scale against which all harms can be weighed.






c.  
Are there certain kinds of balancing that the law should not tolerate?  E.g. DEF undertakes medical experiments on human subjects against their will in order to find a cure for a deadly disease.  Do not want jury to engage in that sort of utilitarian calculus!

II.  EXCUSE AS A DEFENSE
A.  
Doctrinal Background


1.
General Principle:  look at the DEF rather than the conduct;  even though the conduct was wrong, there are reasons we don't want to hold this particular DEF responsible; action perhaps not caused by DEF



Justifications says conduct was right under the circumstances



Excuse focuses on whether to hold DEF accountable for wrong conduct

B.
DURESS

	DURESS
	

	CL – no defense to murder
	MPC 2.09 – may be a defense to murder

	1.  a well-founded fear, generated by
	

	2.  a threat from a human being of
	Threat of unlawful force (2.09(1))

	3.  an imminent (or “immediate”)
	Person of reasonable firmness unable to resist threat (2.09(1)) [no restriction to imminent harm]

	4.  serious bodily harm or death
	

	5.  to himself (or sometimes to a near relative)
	No restriction to third person (third person threatened could be a stranger) (2.09(1))

	6.  not of his own doing
	If ∆ acted recklessly, loses defense.  If acted negligently, loses defense only against negligent crimes (2.09(2))



1.  Common Law - 







a.
Threat of imminent death/great bodily harm



b.
DEF reasonably believes




i.
Threat is credible




ii.
Crime necessary to avert the threat



c.
DEF is not at fault / SYMBOL 147 \f "Normal Text"clean handsSYMBOL 148 \f "Normal Text" (did not create/contribute to situation)

**Duress is not a defense to murder (never a defense in the situation where DEF actually pulls the trigger)



2.  MPC 2.09



1.  Threat of unlawful force




2.  SYMBOL 147 \f "Normal Text"Person of reasonable firmnessSYMBOL 148 \f "Normal Text"



3.  DEF loses defense if s/he acted recklessly (comparable to SYMBOL 147 \f "Normal Text"clean handsSYMBOL 148 \f "Normal Text" principle); If DEF was negligent, loses defense only against negligent crimes



–> note: threat of unlawful force is much broader than common law's threat of imminent death (less serious threat required)





–> still requires some sort of physical force (threat of ruining someone financially, for example, isn't enough




**Duress is not ruled out as a defense to murder, even when innocent killed, as long as SYMBOL 147 \f "Normal Text"person of reasonable firmnessSYMBOL 148 \f "Normal Text" standard fulfilled


3.  DURESS vs. NECESSITY:




-courts tend to use them interchangeably at common law




- Necessity: considered a justification.  Not a question of coercion but rather whether the actor did the right thing, whether she acted in the interest of the general welfare




-  Duress: considered an excuse.  Focus upon coercion, absence of choice.  Under unbearable pressure to do what she did.  Something to save herself/her family rather than for general welfare.

-Also: necessity = combination of circumstances forcing choice (e.g. physical forces of nature)




duress = human being forcing the choice




–> courts often view necessity and duress as mutually exclusive

–> MPC 2.09(4): DEF can raise both defenses, and get an instruction on both


4.
Policy Issues:
Balance of Harms - jury could find prisoner as negligent/reckless for getting there in the first place; deterrence as justification for this



Utilitarian calculus fails to take constitutional values into account

Given overlap b/t necessity and duress, should there be any explicit doctrine at all?  Why not leave these anomalous cases to prosecutorial discretion?  Or jury nullification? 

C.
INTOXICATION

	INTOXICATION
	

	CL
	MPC 2.08

	VOLUNTARY – voluntary intentional taking of a substance known to be intoxicating

· never a defense

· modern law: may negate some culpable mental states, but this is limited and is not a growing trend
	Voluntary

· can negate mental state higher than recklessness (2.08(2))

	INVOLUNTARY – taking intoxicating substance w/o knowledge that it is intoxicating, or under direct and immediate duress

· complete defense

· may serve as basis for permanent insanity defense
	PATHOLOGICAL – involuntary.  Grossly excessive in proportion to the amount of the substance consumed and the ∆ didn’t know that she was so susceptible 2.08(4), (5)(c)



1.  Common Law:



Distinction b/t voluntary and involuntary intoxication



a.  VOLUNTARY: 



NEVER an affirmative defense, only relevant to extent it negates mens rea



-could also negate the act requirement: really a reflect, non-conscious act



-historically actually added to culpability



-Majority of Jurisdictions: specific/general intent distinction






*negates specific intent






*irrelevant to general intent






–> similar to heat of passion






–> compromise position



-Trend: reduce use of voluntary intoxication as a defense; more restrictive



b.  INVOLUNTARY


-Defense negates EITHER general OR specific intent crimes



-Can support a kind of temporary insanity 

–> law varies by jurisdiction: some allow it, ALTIMUS case actually says this is the only way to use involuntary intoxication

· What constitutes involuntary intoxication?




1.  Coerced




2.  Pathological (unexpected, extreme response to small amount)




3.  Prescription Meds




4.  Innocent Mistake


2.  MPC, Section 2.08
 
Generally follows Common Law


Intoxication is a defense only when it negates an element of the crime





-recklessness: not a defense 



a.  VOLUNTARY:  negates purpose/knowledge but NOT recklessness




b.  INVOLUNTARY:  an affirmative defense if DEF lost capacity to appreciate criminality of the act (restates insanity language: i.e. this is temporary insanity)

D.  INSANITY

	INSANITY
	

	TEST
	DEFINITION

	M’Naghten 

[only excuses those lacking cognitive ability]
	Because of mental impairment, ∆ didn’t know i) the nature and quality of act; OR ii) didn’t know what he was doing was wrong [cognitively focused]

	Irresistible Impulse
	Crime caused by insane impulse that overcame ∆’s will

	MPC 4.01(1)

[also expands scope of testimony by mental health professionals; not as tough a test as M’Naghten]
	Because of mental impairment, ∆ lacked substantial capacity to i) appreciate  criminality of conduct [deeper understanding of wrongfulness]or ii) conform it to the law

	Durham
	Crime was a product of ∆’s impairment



1.  General Doctrine:



-Insanity Defense tries to identify those who should be taken out of the criminal system b/c they are mad rather than bad



-Seeks to confine defense to a small group of extremely SYMBOL 147 \f "Normal Text"offSYMBOL 148 \f "Normal Text" people; diverges from mainstream psychiatry




-Goes more to motivation than to intent per se



-Product of retributive thinking, where emphasis is on culpability

-Retribution: if person doesn't understand their actions, they are inappropriate objects of blame.  Certain people should not be treated as bad but rather as sick.



-Deterrence: the insane are not deterrable


2. Historical Insanity Tests:



a.   M'Naghten Test: person did not know nature/quality of acts were right/wrong.  All or nothing, black and white.  Cognitively focused (knowledge).





Criticism: medical personnel can't answer black and white question, moral question.  Does not answer problem of lack of impulse control.




b.  Irresistible Impulse Test (+ M'Nghten)




c.  Durham Product Test:  Act was a product of mental illness, causation determined almost exclusively by psych experts.  





Criticism: experts replace fact finder




d.  MPC Test: lack of substantial capacity to appreciate criminality(wrongfulness) of act; lacked capacity to conform conduct to law





-allows expert testimony w/o relying on it exclusively





-substantial capacity not black/white or total





-appreciate = broader than knowledge





-volitional component in second part


3.
Policy Issues:

a.  What is “wrong” [M’Naghten]?

-Should person be considered insane if he understands that society does not allow his actions?  For example, if he thinks he has a divine mandate to act that way?






-Moral element comes into play out of sympathy for what would amount to a necessity defense for reasons that are SYMBOL 147 \f "Normal Text"offSYMBOL 148 \f "Normal Text" due to mental deficiency 

-from his perspective, if he was right, there was no legal recourse and he had no choice





Purpose of tests:


-identify those who are to be diverted out of the criminal justice system






-most popular tests are MPC Test and M'Naghten





Policy Issues:






-hard to mesh legal, lay and medical approaches






-legal system wants bright-line test, stringent so that only small number of people can avail themselves of it







-medical system recognizes no bright-lines in mental diseases: recognized by relative symptoms and impairment







-lay perspective: people recognize craziness when they see it, but relationship b/t medical diagnosis and legal responsibility is complex







SYMBOL 196 \f "MS LineDraw"> but look at conviction of Jeffrey Dahmer: obviously nuts, but not recognized as SYMBOL 147 \f "Normal Text"legally insaneSYMBOL 148 \f "Normal Text"

-competing tests have created an abstract, logical mess






-is it about wrongfulness and how do we define that?


-is it a moral question of society's mores or DEF's perceptions?






-SYMBOL 147 \f "Normal Text"All or NothingSYMBOL 148 \f "Normal Text" Test







-finding of insanity triggers special handling: forced medication, indefinite hospitalization


-Three Different Concepts at Play:



1.  Mental Illness - medical



2.  Insanity - legal



3.  Craziness - social

E.
INFANCY


1.
CL



No capacity til 7.  Full capacity at 14.  Rebuttable inbetween


2.
MPC




§4.10(1)(a) – Under 16 = infancy

F.
MISTAKE


See above (under Mistake and Mens Rea)

� Note to Students Using this Outline:  I recommend just printing out the charts within this outline for the exam
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