CRIMINAL LAW

 Definition of the crime

 Voluntary act?

 Social harm (actus reus)

 Mens rea (what type of offense was it?)

 Actual/proximate cause

 Defenses

Also discuss: 

 Theory – what the laws are meant to reflect, morally and philosophically

 Policy – what law tries to accomplish based on social goals. Purpose of punishment

 Moral/Political – notify community. What if people disagree morally? Class/race/gender bias and group domination?

A. Introduction

A.  Elements of Every Crime: 


1.  Actus Reus

2.  Mens Rea

3.  Causation (implied)

B.  Reasonable Doubt:

1.  Must prove “beyond a reasonable doubt” for every element of the crime. In re Winship (10).
2.  On appeal, court must give deference to facts of trial court. Owens v. State (14) (time frame issue. Inconsistent with presumption of innocence).

3.  “Not mere possible doubt.” It is the state of the case which after the entire comparison and consideration of all evidence leaves the minds of the jurors in that condition that they cannot feel an abiding conviction to a moral certainty of the truth of the charge.”

4.  Qualitative rather than quantitative definition

5.  State has burden of proof

C.  Jury Nullification:

1.  Not an enforceable right but results in an acquittal when the jury disagrees with the law (it is amoral or unwise one) with which the person is charged = a power

2.  Stems from unreviewable nature of jury acquittal

3.  Argument Against: 

a.  People v. Williams. Restrict instructions on jury nullifications. Allows dismissal of a juror not willing to perform their duties as a finder of facts.

b.  Question of public policy-undermines the law that people vote for and is anti-democratic to acquit someone who violated a statute and committed a crime

c.  Breeds animosity among races/other minority groups

3.  Argument For: 

a.  Butler- Should encourage nullification for victimless crimes-“race matters”

b.  Historical precedent of whites imposing law on blacks-“democratic domination.”

c.  Protects individual citizens against government tyranny-“unjust laws”

d.  Provides the accused a real judgment by the lay people-“conscience of community”

e.  Connect criminal prosecutions to morals of society

D.  Types/Justification for Punishment-Look at social harm & culpability
1.  Incapacitation-move person from society to prison to prevent them from committing another crime

a.  Criminal market-put one in jail, open up a “slot” for another

b.  Counterproductive-goes in as non-violent comes out angry and trained

c.  High costs

d.  Criticisms: Blecker “Haven or Hell” description of Lorton Central.

e.  Smith: Lack of alternatives around prison; abuse of women w/in system.

f.  Racial disparities in prisons populations; high incarceration rates among African-Am.

2.  Retribution-(non-utilitarian) atonement to society-serves as punishment because they deserve it. “moral desert.”

a.  People have free will’s and should be punished if go against society’s morals

b.  Limiting- can’t punish excessively (8th Amendment). 

c.  Proportionality – punishment should fit crime. 

3.  Deterrence-prevent future crime

a.  Specific Deterrence- jail is horrible so don’t want to commit crime again-focuses on the individual

b.  General Deterrence-“sends message” to society-don’t want to be punished like those who already have been punished for committing crime

c.  Considerations: severity, swiftness, certainty, knowledge

d.  Problems-people are not necessarily rational maximizers. People do not know the law; Do the costs exceed the benefits? Access to information. Calculations may push towards criminal behavior. 

United States v. Jackson (55):

Life imprisonment w/out parole for robbing a bank. Majority holds that specific deterrence has failed. Dissent questions – “A civilized society locks up such people until age makes them harmless but it does not keep them in prison until they die.”

4.  Rehabilitation-people become different after they get out of jail - become law abiding

a.  Problems- It is paternalistic; Don’t know what will change individuals

b.  Preventive retribution-structure system so won’t become criminals in first place-alternatives to crime

People v. Superior Court (Du) (49):

On appeal, judge questions purpose of punishment/sentencing. Finds no adequate justification to lock up. Despite homicide, Du placed on probation.

4.  MPC § 1.02 (2)(a)-(b) Goals: Deterrence and rehabilitation.

E.  Constitutional Limits on Criminal Punishment

1.  8th Amendment- “Cruel and unusual” punishment clause

a.  Against excessive punishment (or “barbaric”)

b.  Coker v. Georgia (63, 1977)- Rape and murder case D raped and killed one victim and then kidnapped and raped another. Sentenced to prison, then escaped and robbed and raped a 16 year old in front of her husband. Death sentence 8th amendment violation? Plurality opinion says yes because grossly disproportional, it serves no justification and it is barbaric. Dissent-should be able to punish criminals who pose threats. Q: Is rape of child diff?

c.  Solem v. Helm (Supp. 1983)- Sentenced to life w/o parole because he was convicted seven times of passing bad checks (this time for $100). Set aside life w/o parole because no penalty is per se constitutional-three prong test for proportional punishment (deeply rooted in jurisprudence):

	The Solem Test of Proportionality:

 gravity of offense-how socially threatening crime is

 other crimes in same jurisdiction-“objective standard”

 same crime in other jurisdictions

Kennedy Solem (2) Test in Harmelin:

 It must be grossly disproportional, “shocks the conscience.” Deference  to legislature.

 Then, if yes, proceed to Solem Test.


a.  Harmelin v. Michigan (70, 1991)- Convicted of cocaine possession 672g- Life w/o parole (which was the harshest penalty in MI-reserved for murder and drugs over 650g) does not violate 8th amendment. 8th amendment does not provide for guarantee against disproportionality. Death penalty still in question.

i.  No such things as objective standard-8th amendment just bars barbaric punishment

ii.  No intent of frames to create proportionality standard/guarantee

iii.  Kennedy concurrence (did not want to overrule Solem)- If serious offense then it does not matter. Otherwise grossly disproportionate to crime? Then look at 3-part test

e.  California “3 strikes rule” – recidivist statute for repeat offenders.


 Riggs v. California (S): Steals vitamins from a supermarket. Previous history. Elevate crime from misdemeanor to a felony – 25 years to life. Supreme Court rejects petition, but questions CA recidivist statute. Also reject Durden v. California.

 Brown v. Mayle (S): Δ sentenced to LWOP for 25 yrs for stealing video tape. Analogize to Andrade (finding 50 to life unconstitutional for two petty theft crimes) and find that sentences violate 8th Amend.

 People v. Romero (S): Response to case above. Reject Δ’s challenge that three strike rule for stealing magazines is cruel and unusual. Q: Does the 8th have a proportionality requirement? No. Challenged on double-jeopardy issue. Would all recidivist statutes then be unconstitutional?

F. Sentencing

1.  Old Sentencing-individualized sentencing-large amount of discretion by judges-created possibility of bias and reduces public confidence (indeterminate sentencing)

2.  New Sentencing System- Federal Sentencing Guidelines (1987). Mandatory Minimums

a.  Reduced discretion-have to follow guidelines. Support of liberal & conservative

b.  Reduced amount of “good time” shortening/eliminates parole

c.  Determinate sentencing

d.  Better general deterrence-more public confidence

e.  Maybe too harsh-no discounts

f.  Problems- transfers too much power away from judges to prosecutors, harsh, rigid, does not serve as a deterrent because there is a formula to figure out sentence. Criticisms: too much time in prison (normative); bias, mandatory minimums tied to racial groups – crack/cocaine split (outcome); discretion to prosecutors, politics of Sentencing Commission (policy). Sentences should be individual .. not “one size fits all.”

3.  California- Three choices and judge can impose any, lesser is determined by mitigating circumstances.

1. Drug laws. Marijuana clubs. Prop 215 conflicts w/ federal law. Choice of district attny (Hallinan) to not prosecute. State split: prosecution in LA v. San Fran.

3.  Provine Judicial resistance article. Many judges challenge sentencing guidelines. Find unfair in regards to race and w/ war on drugs.

B. Statutory Interpretation

First discuss statutory interpretation, then constitutionality.

1.  Assumption of constitutionality in a statute. In re Banks. 

 Language (including grammar and punctuation)

 Legislative intent

 Rule of lenity(grants accused certain flexibility; keeps legislature in check).

a. United States v. Foster (101): Gun in a zipped up bag in bed of truck while transporting drugs. Δ carrying a firearm? Transporting or on person (broad v. narrow). Look at language, then at policy – avoid violent crime. Reverse. 

1.  Intent (precedent, legal meaning, legislative history).

MPC self contained – own rules for interpretation. If no mens rea language, read in first three but not negligence. [see rules below]

C. Void for Vagueness & Legality Principles

1.  Void for Vagueness (comes from 14th Amend due process clause): 

a.  Ordinary person has to have fair notice (reasonable) that their conduct is forbidden

i.  Justification for punishment-deterrence & retribution

ii.  Committing crime should involved a conscious choice to do wrong

iii.  Problems: few know law, criminal statutes are not self-contained, operates even if defendant knows law

iv.  Kolender v. Lawson (S): Law requiring persons who loiter or wander to present ID to police. Petitioner (a black man w/ dreads) detained and arrested 15 times. Files civil action facial challenge. Affirm–unconstitutionally vague. Arbitrary enforcement. 

v.  State of New Jersey v. Paledrano (S): “common scold” Crt. says that it is void for vagueness and violates EPC because archaic statute which is no longer a crime

b.  Fettered Discretion

i.  Papachristou v. City of Jacksonville (96): Consolidated vagrancy ordinance cases. Vague laws are unconstitutional-due process violation. Held that law 1) doesn’t give notice and 2) arbitrary enforcement/discrimination

ii.  limit power of the state police-“legislature determines “criminal” activity not police

iii.  must contain minimal enforcement guidelines-what can and cannot be done by police

iv.  City of Chicago v. Morales (S): Gang Congregation Ordinance. Find unconstitutionally vague. Dissent looks at purpose and finds ordinance necessary. Chicago has since passed another ordinance – outcome tracked by US cities. 

2.  Legality (fundamental principle of common law) crimes must be set forth in a valid statute. Prohibits retroactive criminal lawmaking. Embodied in 14th and 5th amendments

a.  Criminal statutes should be understandable to reasonable law-abiding people and when ambiguous read for D

b.  Why have?-legislature cannot anticipate every crime-so judges can respond quicker

c.  Rule of Lenity-not in any statute, but a secondary source-canon of statutory construction- when have a statute and not clear if action is covered or not, read strictly for the defendant and against the government

D. Equal Protection Clause

1.  Only for government actions, not private individuals

2.  Types of Scrutiny:

a.  Strict Scrutiny- requiring “compelling reason” for law-narrowly tailored to objective (usually race). Has to challenge that explicitly discriminates or has a conscious intent to discriminate-passed because of race.

i.  McKlesky v. Kemp (332): Black D, white murder victim.- brought 14th amendment EPC claim-has to show intent to give him the death penalty for murder was for a discriminatory purpose because he was black. Challenge rests on study. No direct evidence that the statute was to punish him more because he was black

ii.  United States v. Clary (S)-Crack cocaine statute challenged under EPC-Has to show that their was more than just knowing that the statute could cause “unconscious racism”-but an active and conscious decision to discriminate. Deliberately passed to discriminate. Need either facial discrimination or intent
b.  Intermediate-important reason (usually gender)

c.  Rational Basis Test-some rational reason for state to have law-usually deference to government

i.  State v. Russell (S)-statute punishes crack cocaine more than powder. Because statute is not discriminatory on its face, used rational basis test.

II.  Actus Reus
Common Law
1.  Crime requires conduct. Physical, external component of crime. Two elements: 1) act or omission and 2) social harm

2.  Voluntary act-“willed” muscle contraction (controlled by mind). Not situational

a.  Martin v. State (112)-D dragged to street when drunk-was loud and used profane language-did not violate statute because not voluntary-time frame?

b.  Involuntary acts: reflex acts, seizures, convulsions, unconscious or asleep.

c.  Confusing cases: memory loss (yes, voluntary), coerced (yes), possession (mixed – knowingly or failure to dispose of)

d.  Must include voluntary act but not all aspects of conduct must be voluntary.

e.  Rationale: Deterrence (cannot deter involuntary), retribution (supposes free will)

4.  Act has to be conscious

a.  State v. Utter (114)- father charged with manslaughter-was drunk and remembering his combat services days-Conditional response is a proper affirmative defense if substantial evidence to support it (example of unconsciousness), but in this case he drank voluntarily so not a complete defense

b.  People v. Decina (117)-accused of killing four children when had an epileptic attack-negligent per se for violating statute & operating vehicle, even though purpose of statute was for drunk drivers negligence. Hard to be unconscious and operating a vehicle. Acted illegally at some point (broad time frame). Dissent: Not voluntary. sneezer unfit to drive? DMV liable? 

c.  Multiple personality disorder-same person acting!!

5.  Can’t prosecute for thinking (assassination). See case of Ohio pornographer – seven years for writing fantasies in journal (bad legal advice-plead guilty)

6.  (Kellman) Time frame issue. Broad or narrow view of time, intent, views of Δ.

A. Omissions
1.  People v. Beardsley (118)-drunk woman took too much morphine and passed out-D was charged with manslaughter for failing to act because he had a duty of care- S. Crt. MI said he had no legal duty because no legal relationship or dependency

2.  Have a duty to act:

a.  D assumed voluntary seclusion-prevent victim from getting other help

b.  “Good Samaritan” statute (In Ca-hit & run statute)

c.  Status relationship-parent/child; hsbnd/wife

d.  Contractual Duty (babysitter)

e.  D created harm/risk

3.  Why have rule of no responsibility for omissions?

a.  Ambiguity. difficulty of defining responsibility

b.  Confusion. what about groups of Ds-who is responsible? All?

c.  How know crime is about to take place

d.  Legality principle-scope broad and vague

e.  Don’t have a moral duty to act-autonomy

Q: Murder scenario in NY. Who to prosecute? Encourage response?

4.  Barber v. Superior Court (124)-Dr. removes respirator at request of parents and patient dies-D charged w/ murder. Described as an omission-withdrawal of treatment-duty is only for ordinary care-not guilty. If Dr. had injected morphine-may have been murder.

5.  California: Good Samaritan laws. Child Victim Protection Act. (must report sexual assault of child). Political response. No actus reus? 

B.  Social Harm

a. Result (i.e. death of another)

b. Conduct (driving under the influence)

c. Attendant Circumstances (rape – must not be wife and no consent)

B.  Model Penal Code  p. 911

1.  Act -(1.13(2))-bodily movement of voluntary origin

2.  Act -(2.01(2))-does not include:

a.  reflex or convulsion

b.  bodily mvmt. when unconscious or asleep

c.  conduct during hypnosis

d.  not a product or determination of the actor

3.  Omission -(2.01(3))- not allowed to convict for omission unless physically capable of acting and:

a.  omission is expressly made sufficient by statute
b.  duty imposed by law
III.  Mens Rea

A.  Common Law
"Mens Rea" means the mental state required for crime. Must be “morally blameworthy.” Crimes that require mens rea are crimes of specific or general intent. Crimes that do not require mens rea are crimes of strict liability.

1.  General Intent- has mens rea but not specific reckless/negligence (battery, 2nd degree murder)
2.  Specific Intent-crimes whose definition describes what the Δ is thinking-intent/knowledge (i.e. burglary, larceny, receiving stolen property, common law rape)
a.  “conditional intent” as of now counts as specific intent

3.  Culpability:

a.  Intent: to do crime, even if different and unintentional result (desire or purpose). 1) conscious object or 2) knew offense virtually certain to occur.

i.  United States v. Morris (149)-“hacker” wanted to send worm to show security system faulty-but it duplicated itself and destroyed computers-intentionally put virus in computer-guilty. Q: did intent apply to one or both elements? Statutory interp.

b.  Malice-either intent or recklessness

c.  Knowledge/Knowingly – apply to attendant circumstances. Willful blindness does not justify (Ostrich instruction – may not willfully avoid knowledge). State v. Nations (underage stripper – knowledge of both attendant circumstances not shown) 

d.  Recklessness if harm done is foreseeable; or aware of risk. Consciously disregards a substantial and unjustifiable risk of social harm.

i.  Regina v. Cunningham (133)-steals gas meter to get $$ and injures victim- pleads guilty to larceny but not injury to victim-

d.  Criminal Negligence – should be aware that conduct creates substantial and unjustifiable risk of social harm (i.e. speeding)
Arg: Would civil damages be more appropriate? Stigmatize & punish because people didn’t live up to an objective standard?

e.  Rationale: Utilitarian (w/out culpability, no deterrence or rehad poss. Arg: may encourage greater degree of care for careless people); Retributive (if morally innocent, does not deserve punishment).

4.  Transferred Intent

a.  intent to harm one person and actually harm another-just as guilty as if harmed person intended to injure

6.  Strict Liability- (no mens rea, “public welfare offenses” & statutory rape)

a.  Staples v. United States (156): carrying firearm. Interpret statute against strict liability… courts want to include a mens rea component. Presumption of mens rea. Dissent: intended as strict liability offense – danger of guns a policy concern for Congress.

b.  Garnett v. State (164): Maryland statutory rape case. Held as strict liability (no knowledge of age required). Policy on social harm (vulnerable pop, gender, teenage pregnancy) deterrence, punishing morally blameworthy. Dissent: against due process. 

c.  When allowed?

i.  public policy rationale-goal to preserve safety

ii.  legislative purpose-wanted strict liability

iii.  low penalties

iv.  malum prohibitum (bad as a matter of law)-no intrinsic moral stigma attached

v.  crime at common law?

c.  Can read mens rea into statute or find it unconstitutional

B.  Model Penal Code
1.  2.02- D has to act purposely, knowingly, recklessly or negligently with respect to each element of the crime

2.  Purposely (2.02(2)(a))-
a.  if it was Ds conscious objective to engage in conduct/cause result AND

b.  attendant circumstance-aware, believes, hopes they exist
3.  Knowingly-(2.02(2)(b))-

a.  if nature of conduct or attendant circumstances and D is aware of such conduct AND

b.  Practically certain of result
4.  Recklessly (2.02(2)(c))-

a.  D consciously disregarded a substantial & unjustified risk that represents a gross deviation from the standard of conduct that a law abiding person would exhibit

5.  Negligently- (2.02(2)(d))-

a.  creating a substantial and unjustifiable risk of which he should be aware

b.  must be gross deviation from a standard of care that a reasonable person would observe
6.  Miscellaneous-

a.  When culpability not provided in statute 2.02(3): assumed to be at least reckless, knowingly or purposely
b.  When culpability only given for one element of the statute 2.02(4)-use that element for all elements
c.  If law requires lower culpability level 2.02(5)- if prove a higher level, then automatically prove the lower level
d.  Knowledge of attendant circumstances cannot be willfully ignored 2.02(7)-“willful blindness”-Ostrich Principle-requires high probability (would have decided United States v. Jewell differently)
e.  Transferred Intent 2.03(2)(a)/2.03(3)(a)-guilty if any of the 4 types of culpability are established and instead of injuring one person, injure another
f.  NO strict liability-except rape of girl under 10 (see below)
C.  Statutory Interpretation
1.  Courts comb through legislative history, statutory language to find a way to convict D (as a tie breaker).

2.  Intent, punctuation, attendant circumstances: look at plain language of statute

3.  Rule of Lenity trumped by above

D.  Defenses to Mens Rea

1.  Mistake of Fact under Common Law (no mistake of Ignorance)-
a.  Specific Intent Crimes- any “good faith” mistake is a defense (subjective)

i.  People v. Navarro (172)-took planks from a construction site because thought they were abandoned- “good faith” mistake for a specific intent crime of larceny

b.  General Intent Crimes- reasonable mistake in good faith is a defense

i.  Regina v. Morgan (418)-forcible rape case-general intent crime-mistake has to be reasonable-but in this case the fact that the wife was “kinky” was a defense although unreasonable because it was an honest mistake 

c.  Strict Liability-No Mistake of Fact Defense

i.  State v. Stiffler-statutory rape-strict liability crime-no mistake as to age

d.  Moral/Legal Wrong Doctrine- If convicted of doing an act which you knew was morally (legally) wrong, then can be convicted of a more serious offense you are factually guilty of (cause you assumed risk circumstances other than you knew) (i.e. sex w/ underage in state where sex out of marriage is illegal…felony statutory rape)

e.  Ignorance of Law-Not a Defense (see exception)
i.  Cheek v. United States (189) -tax evasion-“ignorance of law”-no defense because of willfulness portion of law = knowledge of law

ii.  Exception-relying on appellate division; OR federal statute too complicated

2.  Mistake of Law (Fact) or Ignorance under Model Penal Code- 2.04; p. 914

a.  Defense if the ignorance or mistake of fact or law negates the mens rea required
b.  Not available when D would have been guilty of a different offense had the facts been as D supposed, however the defense will lower the grade to that of offense D thought was being committed.
c.  Mistake of law defense available when the law is not known to the actor and has not been properly published (Fair warning) OR D acts in reasonable reliance on an official statement of law, later found erroneous:
i.  a statute

ii.  a judicial decision
iii.  an administrative order
iv.  an official interpretation
d.  Statutory Rape-213.6(1); p. 951-mistake as to age is okay as long as over age 10
e.  People v. Marrero (177)-correctional officer carrying a concealed weapon, thought he was exempt because he was a “peace officer”-Crt. says interpretation of law was wrong-so no excuse
IV.  HOMICIDE (Specific Intent Crime)

A.  Common Law (CA follows)

Murder-First and Second Degree-Intentional killing with malice aforethought

1.  First/Second Degree Murder

2.  “malice aforethought” 1) intent to kill 2) intent to seriously injure/cause great bodily harm 3)abandoned and malignant heart 4) felony-murder rule applies
a.  Intent to kill-premeditated and deliberate (1st degree only)

i.  Midgett v. State (233)-father beat up child and died of a brain hemorrhage a few days later-charged with 1st degree murder. Crt. says no premeditation

ii.  State v. Forrest (235)-mercy killing of father-still convicted of first degree murder because premeditated and deliberate

iii.  State v. Schrader (229): Premeditation can occur in a wink of an eye (look at planning, motive, manner-give decision to jury)

iv.  ARG: Morrin: premeditation takes time/thought/interval between thought and action. Reflection.

b.  Intent to cause grievous bodily injury (usually 2nd degree)

c.  Extreme reckless disregard for the value of human life/abandoned and malignant heart/depraved mind/heart (usually 2nd degree)

i.  substantial or unjustified risk of death or awareness of risk (if breaking law then aware)

ii.  Berry v. Superior Court (266)-pit bull killed child-guarding marijuana plants-extreme indifference to value of human life or 2nd degree abandoned and malignant heart? Requires wanton disregard for human life or awareness of breaking law-should go to jury to decide

2.  Felony-Murder (1st or 2nd degree murder)-rules depend on jurisdiction
a.  requires mens rea/actus reus for felony-need to show causation
b.  If during 1 of 6 felonies- then 1st degree, otherwise 2nd degree

c.  Limited to inherently dangerous felonies

i.  look a behavior in abstract and ask if high probability of death?

ii.  People v. Burroughs (296)-“healer” claimed to heal bone marrow cancer through alternative methods-practicing medicine without a license (dangerous felony?)-requires probability of death & elevation of offense to a felony-not inherently dangerous

iii.  People v. Fuller (286): Vehicular manslaughter while fleeing crime. Driving a car not inherently dangerous – find no felony murder. Q of timeframe… earlier crime adequate? Pursuit is part of crime. 

d.  Merger Rule-if only point of felony was to commit murder/grievous bodily injury-to apply felony murder D must have an independent purpose

i.  Is underlying felony integral to homicide and is it included in fact?

ii.  People v. Smith (301)-mother disciplined daughter to point of child abuse & death-look at whether felony integral to death, included in fact, independent purpose-in this case no felony murder

e.   In furtherance limitation

iii.  King v. Commonwealth (306)-carrying marijuana on plane which crashes-crash not in furtherance of felony-no causal connection

e.  Agency Rule-shoots and kills accomplice during a felony (not by co-felon)-no liability because not in furtherance of crime. If killed by co-D then yes. State v. Bonner.
f.  Policy for Felony-Murder
i.  true accidents cannot be deterred-no knowledge, do not weight risks

ii.  originated when limited felonies. Rationalized as 1)deterrence 2) transferred intent 3) retribution 4) general culpability

iii.  someone died which is worse than the felony by itself

iv.  judicially efficient-only have to prove mens rea for underlying crime not murder (except for felony murder)

v.  for felony murder-don’t want to make smaller crimes larger crimes

3.  Who and When

a.  People v. Eulo (223)-shot P in head, on life support, considered brain dead, so dead-taken off machines-dies-D responsible for death
b.  Fetus not a human being under traditional common law until born BUT now several states allow it to be for purposes of determining murder/manslaughter (CA)
c.  Year and a day rule except California-“3 years and a day rule”-if not dead by this point then something else killed P
4.  Policy for Homicide Crimes:

a.  Do legal categories of homicide relate to culpability?-Yes, more culpable if premeditated and deliberate or should we rethink:

i.  Should be punished more because more evil. Person who acts most voluntarily should be punished most
ii.  What about hot blooded violent crimes which get 2nd degree murder?
iii.  First degree sympathetic 1st degree murders-mercy killings? (State v. Forrest)
iv.  Maybe reform law to take into account special circumstances? (partial defenses?)
b.  Punishment:

i.  Deterrence-best situated-more punishment for cold blooded murderers
ii.  Retribution-more brutal, more punishment
iii.  Incapacitation-cold blooded, then more dangerous?
B.  Voluntary Manslaughter
1.  No malice aforethought (one of four mental states for murder)-can be reckless
2.  “Heat of Passion” crimes (momentary loss of control-not as culpable)
sudden heat of passion on adequate provocation; must be causal connection
a.  Mitigates from murder to manslaughter (extreme recklessness)

b.  Requires adequate provocation
i.  Traditional law-given only to a judge to decide; now-jury decides based on whether a reasonable person would lose control or be irrational
ii.  spouse with someone else (not lover)
a)  fading out-unfair to women? Inequality?

iii.  assault and battery
iv.  words alone are not enough. Girouard v. State (maybe in California yes Berry: wife taunts; Δ chokes; sexual history)
c.  No cool off period-sudden

d.  Sudden heat of passion-rage, fear, jealousy, any intense emotion (not revenge)
e.  Victim must be provoker/someone acting w/provoker not someone else
f.  Justification-approval of actor’s conduct, victim deserved it 
g.  Excuse- did wrong thing, but we understand why the actor lost his cool
h.  Reasonableness standard?
i.  A socialized individual. Objective standard-tailored to physical attributes not personality (Bedder: impotence in prostitute killer not considered)

ii.  Director of Public Prosecutions v. Camplin (250)- 15 year old killed Pakistani with chapati pan after sodomized-reasonable boy v. reasonable man-Crt. says jury should look at age, sex, etc., but not personality attributes

iii.  Homophobic murders? (Robert Mison)-

a)  type of victim should not be a defense

b)  making social judgments about people

c)  ideal reasonable person v. average person-maybe somewhere in between

d)  encourages juries to act on prejudice-instead of educating jury

iii.  Racist?

iv.  Gender bias? Taylor article discusses diff culture of violence by gender. Women kill out of fear, men out of rage. Rewards rage?

d.  Solution:

i. Expand category to allow other situations

i.  Matching principles for women?

ii.  Eliminate?

iii.  Expand by focus of passion – defined as suffering?

C.  Involuntary Manslaughter
1.  Negligent homicide-no issue of knowledge-need gross negligence
a.  State v. Hernandez (273)-drunk driver with slogans on car-killed one and injured two others. Criminal negligence and causation-fails to be aware of risk and constitutes gross deviation from standard of care of a reasonable person (should have been aware). Reversed on evidence grounds.

b.  State v. Williams (277)-parents did not take child to Dr. when had a toothache-for fear of Welfare Department-court found there was no due care-manslaughter

2.  Misdemeanor-manslaughter in some states (similar to felony-murder)-no merger rule because malice not an issue for manslaughter.

3.  Policy for Involuntary manslaughter-

a.  deterrence-culpable

b.  moral condemnation of death

c.  recognition of social harm-someone died needlessly

d.  utilitarian value-true negligence cannot be punished

D.  MPC-Criminal Homicide (more likely to get manslaughter then under cl)-p. 943

1.  Human being-a person born and alive

2.  210.1-Criminal Homicide-murder, manslaughter or negligent homicide-have one of four mens rea and cause death of another

3.  Murder-210.2
a.  committed purposely or knowingly or

b.  recklessly with indifference to value of human life which is presumed during a felony (similar to abandoned and malignant heart)

4.  Manslaughter-210.3-(similar to heat of passion)
a.  recklessly (ordinary recklessness/indifference to human life) or

b.  committed under extreme emotional disturbance for which there is a reasonable explanation or excuse (similar to heat of passion but no provocation)

i.  look at reasonable person in this situation

ii.  People v. Casassa (256)-woman says she is not in love with man- he breaks into her apt. and kills her with stake knife-D entitled to extreme emotional disturbance instruction-much broader than common law approach. Two components: 1) extreme emotional disturbance 2) “reasonable” explanation”

5.  Negligent Homicide-210.4-
a.  negligent mens rea

6.  Causing or aiding in suicide-210.5-

a.  requires force, duress or deception

E.  Capital Punishment
1.  death penalty codified by common law for 1st degree murder & felony murder
2.  1957-bi-furcation of trial-guilty phase & penalty phase
3.  Two principles-individualized treatment (culpability) & guided discretion (social harm)
4.  8th Amendment issues (see above-also see EPC discussion above)
a.  procedural-individual treatment and guided jury discretion
b.  substantive-death penalty not unconstitutional but taken seriously as far as proportionality is concerned
c.  Gregg v. Georgia (315, 1976)-death penalty is permissible in some cases and not a violation of the 8th amendment as long as proportional. Reinstated after Furman v. Georgia (1972)
d.  Atkins v. Virginia (S, 2002): No death penalty for mentally retarded. Evolving standards of decency. Challenge to mens rea component.  Rehnquist and Scalia dissents. ~ insanity defense w/ no place to confine (mental home)
e.  McCleskey v. Kemp (332): Q of racial discrimination. Black Δ kills white officer. Submits evidence of racial disparities, but does not show personal discrimination. No EPC violation.
5.  MPC-210.6

a.  Jury makes decision for death at separate sentencing phase (bifurcation)

b.  sets out list of aggravating and mitigating circumstances of when to impose death penalty (p.945) (under certain age can’t get death)

5.  Arguments for:

a. Deterrence

b. Just proportionality

c. Efficiency 

d. Incapacitation

5.  Arguments against:

e. deterrence questioned

f. inconsistent w/ types of murderers

g. risk of killing innocent

h. implementation. Risk of cruelty

i. Blackmun reversal – risk of imperfect system

j. Racism

k. Unnecessary. LWOP worse?

l. Juries uninformed… unable to make decision of life/death

IV.  RAPE (General Intent Crime) Undergone extensive statutory and CL transformation.
A.  Definition

1.  (Common Law) Carnal knowledge of a woman forcibly and against her will or (common in statute) sexual intercourse with a woman (typically not his wife) by force, against her will and without her consent. (MPC §213.1(1)(a)) sexual intercourse with a female … not his wife … compels her to submit by force or by threat of imminent death, serious bodily injury, extreme pain or kidnapping, to be inflicted on anyone.
2.  Three elements: 1) force or threat of force 2) intercourse against the will of the victim 3) the victim did not consent.

3.  Traditional Rape Laws

a.  Forcible rape, statutory rape, sodomy

i.  Sodomy-intercourse between men a capital offense under common law-gay sex banned but lesbian sex not! CL requires penetration for rape.

ii.  Now sodomy has been broadened to include anal sex, oral copulation and bestiality

iii.  Usually gender specific

b.  Requires utmost resistance, then to reasonable resistance to ensure that a woman has honor

c.  Rusk v. State (363)-drove a woman home after a night at the bar-took her keys-made her go to the bedroom and began to choke her-she performed oral sex and vaginal intercourse. Force is an essential element of rape-need to show victim resisted and objective fear. Does Ds actions cause fear in a reasonable woman?
d.  Marital Immunity-when a women gets married she consents to sex no matter what. (if married and living apart-partial immunity). England abolished in 1991. States following.
i.  some states have lesser penalties for marital rape

ii.  other states have extra procedural requirements (California)

iii.  Rationale: 

Consent – in marriage, K where wife gives up self. Arg: imbalanced, outdated

Property – old assumption that wife was property. Not accepted in US

Protect marriage – no gov’t intrusion in marital privacy. Arg: safety outweighs privacy?

e.  Problems with Traditional Rape Laws: 
i.  When a woman resists she is more likely to be injured

ii.  Who is reasonable?-“boys rule-does not take into account threat to reasonable women

iii.  scrutinizes victim’s behavior-victim being blamed for sexual assault
3.  Contemporary Rape Laws
a.  California abolished resistance requirement, but in addition to non-consent have to prove force - making it still relevant

i.  MTS-girl gone to sleep and woke up with penis in her vagina-force is satisfied if penetration. Force written out of statute – lack of affirmative and freely given permission. Reform position – but how far? Model of fraud and extortion applied to rape laws?

ii.  Resistance requirement is evidence of non-consent/force

iii.  Antioch policies. Patronizing, or trying to get people to think about consent?

iv.  Treat rape as a civil crime? Allow damages? Autonomy in legal process?

b.  Force requirement Issues

i.  Force usually requires a physical component

ii.  moves focus back to consent-consent is not a defense-unless evidence of cooperation, unreasonable to presume consent

iii.  women might have sex w/o cooperation when tired/feel a duty to-rape?

iv.  man does not realize non-consent-what should mens rea be?

v.  must warrant a conclusion that the woman resisted and was overcome by force or was prevented from resisting because of threats to her safety. The “natural instinct of every proud female”-State v. Rusk
vi.  “involves a weapon”?-real rape?-Problem of fear vs. threat

vii.  State v. Alston (372): consensual sexual relationship, breakup, and claim by Δ that he had right to sex. Appellate court held that F did not consent to the intercourse, but reversed on ground that evidence of force was not substantial.

viii.  Commonwealth v. Berkowitz (385): College students. F protested, saying no. M locks door and sexually aggressive, but never force or threat. Reversed conviction.

c.  Resistance Requirement Issues
i.  some women freeze when being assaulted-becoming helpless or numb

ii.  resistance aggravates injury

iii.  Many states still have, but have reduced its significance. Some find the force inherent in the sexual act sufficient.

c.  Mens Rea

i.  Q: Did Δ have intercourse on the mistaken belief that the female was consenting?
ii.  Commonwealth v. Sherry (413)-Drs. at party, take women somewhere else and take turns raping her. They raised defense of mistake of fact about her consent-court said no, because they did not act reasonably or in good faith (willful blindness). Required force because acquaintance rape dropped out
iii.  Negligence only required-reasonable mistake exculpates! (majority)
iv.  Strict Liability in minority of states-Maine, Mass. - no mistake!
v.  **If her conduct is admittedly ambiguous then mistake instruction given to jury, if “he said, she said” no instruction given**
d.  Fraud/Deception = lack of force/consent

i.  Boro v. Superior Court (406)-doctor called saying she had to have sex to cure a disease-she did, claimed rape. Court distinguished between fraud in factum (no legally recognized consent because no consent for act) and fraud in inducement (mislead so consent is still consent)- Crt. found D not guilty even though had knowledge and intent. Reasonable mistake of fact is a defense even though fraudulently obtained
ii.  Other examples not guilty: famous actor look-alike; pay prostitute w/ counterfeit money.
iii.  Guilty if victim unaware that she has consented: F signs form allowing doctor to “insert an instrument” in her vagina while under anesthesia. Instrument = penis. 
2.  Procedural Issues

a.  Evidence of Victim’s Sexual History

i.  Traditional law-this evidence okay-she had consensual sex in the past, so more likely now

ii.  New law-Rape Shield Laws
a)  Evidence must be relevant to be admissible (usually consent)

b)  Avoid putting a women’s character on trial (protects privacy)

c)  Encourages a victim to report crime-keeps jury focused
d)  must be balanced against right to confront accuser and put witness on in favor of D-6th amendment-cross-examination
e)  victim’s past sex is not relevant but goes to reasonable mistake of fact-even relevant evidence can be deemed prejudicial

iv.  Cautionary Jury Instruction-
a)  rape charge easy to be made, hard to dispel-so no longer used
b)  women make false claims about rape-no evidence
c)  must be made promptly-complaint
d)  corroboration required
5.  Policy Considerations/Harm of Rape:

a.  women lower her value on the marriage market

b.  women lose their personal autonomy
c.  best laws on the books are not going to do anything unless police and prosecutors will enforce them
6.  Model Penal Code p. 949

a.  Rape and Related Offenses- §213.1 (felony in 2nd degree- unless not a social companion or serious injury (can be in 3rd degree))
i.  Includes genital, oral and anal penetration

ii.  mens rea-at least recklessness (honest but unreasonable mistake exculpates)

a)  Regina v. Morgan (418)-sex with “kinky” wife-honest but unreasonable belief (not okay under CL!!!)

iii.  male who has sex with a female who is not his wife &
iv.  compels her to submit by force or threat of imminent death, serious bodily injury, extreme pain OR
v.  impaired her power to appraise control of her conduct-drugs, etc. (resistance) OR
vi.  female is unconscious OR
vii.  female is under 10 years old
viii.  3rd degree rape-compels her to submit, she suffers from a mental disease, or she is unaware of assault because thinks he is her hsbnd.
b.  Provisions applicable to 213-213.6
i.  Mistake as to age if under 10 is not a defense

ii.  Spouse-persons living together as husband and wife

iii.  Corroborative testimony-where no evidence of physical injury

iv.  Prompt complaint-must be made within reasonable period of time

c.  Marital rape-state intrusion problems of proof-

VI.  INCHOATE CRIMES (Attempt, Solicitation, Conspiracy)

IDEAS
/THOUGHTS - PLANS/SOLICTATION – CONSPIRACIES – ATTEMPT -COMPLETION

A.  Attempt:

In general, an attempt occurs when a person intends to commit a crime and engages in conduct that is a substantial step towards the commission of that crime.

1.  Completed Attempt (fails to attain criminal goal) vs. Incomplete (criminal acts not complete)

2.  Merger doctrine: Attempt merges into target offense if completed.

3.  non-specificity creates dangers with regard to legality principle (void for vagueness)

a.  McQuirter v. State (697)-Black man following white woman and her kids… demonstrates legality problem-attempt crimes are broadly and vaguely defines-danger of arbitrary and discriminatory discretion. May need to define attempt better

3.  allows for abuse/discretion-maybe need to write statutes more definitively?

4.  fairness issue-punish for crime which has not been committed. Arg: social harm, fear. Prevent crime

5.  mens rea-dual intents: intentionally commit acts of attempt, and intend to commit crime. specific intent crime (no felony murder attempt)

a.  no attempted crime if underlying completed crime has negligence or recklessness as a mens rea

b.  People v. Gentry (704)-(attempted murder)-D and girlfriend smoking and drinking. She was doused with gasoline, caught fire on stove and burned. Attempted murder is a specific intent crime, even if crime is not. No conviction w/out evidence of intent to kill.

c.  Bruce v. State (708)-Ds go into show store to rob and shot (injured) person behind register-Charged with attempted felony-murder-Crt. says can’t have attempt if underlying crime has no intent attached (same goes for involuntary manslaughter)

d.  Why specific intent crimes?

i.  need to have conscious purpose = intent

ii.  intent v. harm-social harm vs. Culpability -deserve punishment because willing to break rules-BUT not clear what Ds state of mind was-could have changed his mind

iii.  When looking at completed crimes have a demonstrable harm-easier to show culpability-for attempt culpability more uncertain

iv.  Can’t attempt to be negligent or reckless

v.  no attempted felony murder (Bruce)

e.  Attempted statutory rape

i.  Simmons v. State (709)-can be committed-age is an “attendant circumstance”- only have to show a purpose or belief for intercourse-even if stops when finds out real age (not clear for common law)

6.  Punishment under Common Law

a.  If specific intent is shown then attempt is ½ of what it would have been if it had been completed- lower crime, lesser sentence

B.  Preparation vs. Attempt line


1.Rationale:

a.  Provide safeguard for when not to step in; don’t want attempt law to be abused-legality

b.  Incapacitation and Retribution issues-at what point should police act?-don’t want to punish those who did not come close to committing crime

c.  Commonwealth v. Peaslee (717)-attempt to burn a building by soliciting person to help-decided to do it himself but changed his mind and turned around-“not last act”

d.  People v. Rizzo (720)-attempt to rob payroll carrier-drove around looking for person, but had no luck- “dangerous proximity test”-never had chance to rob-focused on culpability-might have changed their mind

i.  physical proximity test

ii.  dangerous proximity doctrine

iii.  indispensable element test

iv.  probable desistance test

v.  abnormal step approach

vi.  res ipsa loquitur

C.  Policy Problems with Attempt-

1.  legality problem w/ attempt crimes?

a.  McQuirter v. State (697)

b.  danger of arbitrary, discriminatory enforcement

c.  too much discretion to police, prosecutors, juries

2.  Defining attempt more specifically

a.  MPC approach

b.  where do you draw the line?

c.  United States v. Alkhabaz (733): Email exchange expressing interest in violence against women and girls. Reject as attempt. Strongly worded dissent – finds conspiracy.

d.   nature of attempt requires that it be somewhat vague, general

3.  punishing attempt less harshly, i.e. Common Law

4.  requiring specific intent, i.e. Common Law

5.  do we even need attempt?

a.  could have gotten Gentry w/ assault, battery

b.  culpability

c.  social harm (fear, crime prevention)

D.  Model Penal Code, p. 935

1.  Criminal Attempt- 5.01-

a.  D has to have mens rea for completed crime and belief or purpose as to nature of Ds conduct or result of his conduct

b.  Guilty when acting with the culpability required to commit actual crime AND

c.  Purposely engages in conduct that would constitute the crime of the attendant circumstances were as he believed them to be; OR

d.  When causing a particular result is an element of the crime, does or omits to do anything with the purpose of causing or with the belief that it will cause such result without his further conduct; OR

e.  Takes a substantial step in the course of conduct planned to culminate in crime (for incomplete attempts)

i.  strongly corroborative of criminal’s purpose

ii.  lying in wait, searching for or following victim of crime

iii.  enticing or seeking to entice the contemplated victim

iv.  unlawful entry of a structure

v.  possession of materials to be employed in the commission of the crime

vi.  soliciting an innocent agent to engage in conduct constituting an element of the crime

f.  People v. Miller (723)-going to kill? Never aimed gun at him and gave gun to authority-Crt. decided that no attempt to murder because did not know if he had the intent to shoot, might have been making an arrest

g.  United States v. Jackson (730)-decided to rob bank-go to back later but decide to leave to get 4th person-one gets arrested, decided to go ahead anyway-flee scene when see police-Crt. said did have purpose/knowledge of a criminal purpose-took substantial step-so convicted

h.  Allows for attempted felony murder

2.  Punishment for Attempt-5.05

a.  same grade and degree as completed crime, except an attempt to commit a capital crime or a crime of the 1st degree is mitigated to a 2nd degree offense

D.  Special Defenses to Attempt

1.  Impossibility (Common Law)

a.  Factual (no defense) v. Legal (is a defense) Impossibility

i.  Factual-objective is criminal but something else prevents from committing the crime. Crime would have been committed but for existence/non-existence of some factor unknown to D (unloaded gun, etc) (no social harm)

ii.  Legal-intended act is not criminal so no criminal liability; Actions which D performs or sets in motion even if fully carried out as he desires does not constitute a crime.

iii.  Distinction does not make sense-too many overlapping issues

b.  United States v. Thomas (739)-3 men go bar hopping and dance w/ a woman who passes out. They decide to take her home and have sex with her while passed out-she was dead and they get charged with rape & attempt-use MPC, dissent says it is a legal impossibility because she is dead

2.  Abandonment (Renunciation) (MPC) 

a.  abandons “impossibility” all together-if have purpose or belief of committing crime than guilty of attempt (MPC 5.01 - as long as D engages in conduct that would constitute a crime, under circumstances as D believes them to be, D is guilty of attempt)-focuses on culpability EXCEPT

b.  Inherent Impossibility-“hex” on person-not possible-up to judges discretion to dismiss or reduce (under CL or MPC)
c.  Abandonment-draws line between change of mind vs. try again later-renunciation of purpose-5.01(4)
i.  Must be complete and voluntary renunciation

ii.  Not a defense if cannot find victim

iii.  People v. McNeal-D stabs girl to get her to go to her house to have sex with him…instead they talk and he walks her back to bus stop- attempted rape?-renunciation?

d.  Commonwealth v. McCloskey (752)-attempted to scale fence of prison wall-there is a defense of abandonment

D.  Conspiracy

An agreement between two or more people to commit an unlawful act or series of unlawful acts.
 Grading: Traditionally, a misdemeanor. Now a conspiracy to commit a felony is usually a felony, although often lesser offense than target crime. MPC – treated as same crime, except for 1st degree felony.

 Unlike attempt, no merger doctrine (can be convicted of murder and conspiracy to commit murder. Based on danger of group criminal action. 

 Overt Act requirement in some jurisdictions (not in Carter)

 Procedural issues:

 Hearsay rules – relaxed for conspiracy (see Krulewitch)

i.  Venue – must be tried where conspiracy formed.

Pinkerton doctrine (768): Criminally responsible for many completed offenses over which they had little or no control. 

Arguments for:

a. Dangers of group criminal activity greater than individual

b. Allow arrest before people commit another crime.

Arguments against: 

c. Johnson article – conspiracy should be eliminated, not reformed.

Too vague, broad. Invites abuse

Used to prosecute laborers from combining to raise wages/ communists/ radicals.

d. Proved on evidence that’s allowed only on assumption that there was a conspiracy.

e. Large groups – more likely that information will be leaked. Less dangerous?

Risk of punishing thought and not action

Other cases: Moussaoui & MIT frat

VII. ACCOMPLICE LIABILITY

A.
Traditional Common Law four categories:

1.   Accessory before the fact (aids another to commit crime but is not present at time)

1.  1st degree principal (person who commits the crime)

2.  2nd degree principal (aids in committing and physically or constructively present i.e. lookout, getaway driver)

3.  Accessory after the fact (aid after crime committed.)

4.  Limitations: accomplices tried after and could not be convicted of a higher crime.

5.  Classification important – decided jurisdiction. Accessory before the fact tried where aid was given. Principal in the 2nd degree tried where crime was committed. Incorrect identification undermined prosecution. (Rejected by MPC)

B.
Modern

1. Before the fact and principals accomplices/ “aiders & abettors”

6.  Accessory after the fact not an accomplice

C.
Derivative Liability 

establish 1st degree principal, then accomplices. Not a separate set of crimes… convicted of actual crime. Limitation w/ homicide. Limited to the relating mens rea.

1. Bailey v. United States (866): Δ sends police to half-blind drunk. Police shoot. Held: Δ guilty as principal. Used police as innocent instrument. Innocent agency rule.

2. What about when principal is not guilty?

State v. Hayes (880): Δ proposed burglary. Potential principal was the stepson of owner. Tried to Held: No actus reus. Δ was let in. (same w/ MPC)

United States v. Lopez (881): Boyfriend helicopters girlfriend out of prison. Girlfriend raises necessity/duress defense. Held: If principal justified, then so is accomplice; if excused, accomplice still liable.

D.
Mens rea (dual intent)

1.   intent to aid/assist (promote or facilitate the offense)

7.  intent that the crime be completed (Hoselton) or culpability for a recklessness or negligence crime (Foster)

8.  State v. Hoselton (847): Broke into a storage unit. Δ a lookout. Held: showed no requisite intent. Not enough evidence for mens rea or actus reus.

9.  State v. Foster (854): Δ’s girlfriend raped. Held: cannot intend to be accessory to crime that has an uncertain result?

10.  People v. Lauria (782): Prostitution phone service. Indicted for conspiracy but analysis by accomplice liability. When does knowledge become purpose? Acquiescence or active assistance?

E. Actus Reus

1. Aiding/abetting. Help or assistance. 

1.  State v. Vaillancourt (864): Δ hanging out while friend attempted burglary. Held: No act.

F.
Natural and probably cause doctrine.

1. Liable for secondary crime if reasonably foreseeable (Linscott).

2.  ~ Pinkerton doctrine of conspiracy. 

3.  State v. Linscott (859): Δ went to rob cocaine dealer. Other person shot and killed dealer. Held: Dealer’s death reasonably foreseeable. Created criminal situation. 

F. Limitations:
1. Cannot be guilty of greater crime than principal (Regina v. Richard)

2. Cannot be an accomplice in your own statutory rape (In re Megan)

3. Withdrawal allowed (Brown)

G. Analysis: Four steps

1. Did the primary party commit the target offense?

2. Did the secondary party aid and abet the commission of the target offense w/ requisite intent?

3. Did primary party commit another crime or crimes beyond target offense?

4. Although not necessarily contemplated at the outset, were they reasonably foreseeable consequences of the original criminal acts encouraged or facilitated by the aider/abettor?

H. Model Penal Code §2.06

1. Accomplices may be prosecuted anywhere aid was given or where the offense was committed.  Misdescription of accessorial category has no consequences.   

2. Mens rea Purpose to promote or facilitate offense

    conduct crimes: promote facilitate §2.06(3); result crime: requisite culpability for the offense §2.06(4)

3. Actus reus §2.06(3) 

"Solicits," "aids," "agrees to aid," and "attempts to aid."  Physical aid, words of encouragement, participation in a conspiracy, or standing by to help (if the principal knows it) are sufficient.  Failure to prevent a crime is sufficient only if the law imposes an affirmative duty to act.  The defendant can be convicted as an accomplice for an "attempt to aid" in any case where the aid is ineffective, where the principal is unaware of the aid, or both.

4. Withdrawal of aid is a defense.  The defendant must "terminate" any complicity and (a) "wholly deprive" any aid of effectiveness;  or (b) give timely warning to law enforcement authorities;  or (c) otherwise make proper effort to prevent commission of the offense.

I. Vicarious Liability

J. Corporate Liability

VII.  GENERAL DEFENSES TO CRIMES

A.  Defenses already discussed:

1.  Mistake of Fact or Law-Mens Rea Defense

2.  Extreme Mental or Emotional Disturbance (MPC-210.3)
3.  Impossibility-Attempt Defense
4.  Abandonment-Attempt Defense
B.  Justification

1.  Self Defense (Common Law)
a.  Force-Someone else threatened you with imminent death or great bodily harm-right to protect your self with deadly force (except the aggressor, unless he completely retreated)

i.  If Aggressor-good faith effort to withdraw & communicate intent to withdraw

ii.  Necessity & Proportionality & Reasonableness-to use deadly force-imminent threat of deadly or bodily harm

b.  Reasonable Person Standard-What would a reasonable person have done in the circumstances?-

i.  Objective standard-takes into account prior experiences, knowledge about attacks, situation, etc.
ii.  People v. Goetz (466)-man kills 4 on NY subway after being asked for money-need to look at reasonable person in his situation
a)  Involuntary Negrophobia/Homophobia?-

i)  Appeals to biases of Jury
ii)  reasonable person standard should be more than normal-should be closer to ideal
iii)  rational?-people of color commit more crimes (based on statistics)
iv)  D uses it to create port-traumatic defense
iii.  State v. Wanrow (480)-women trying to protect children and self from child molester neighbor-court says should allow use of self-defense according to an objective standard-“reasonable woman standard”? How fix self-defense claim to make neutral?

a)  gender neutral jury instruction

b)  have completely subjective test-judged by the mental and physical characteristics of a person like D

c)  reasonable person in actors situation

d)  create reasonable woman standard-a woman can use deadly force before a man-stigmatizing & reinforces stereotypes of weak women; not all women are weak, nor are all men strong

c.  “Duty to Retreat”

i.  Majority states-no!!

ii.  Minority States-yes, if can do so completely safely or Castle Doctrine-no duty to retreat in own home
iii.  United States v. Peterson (453)-Removed windshield wipers from Ds car-verbal exchange, went to get his pistol & came back in a threatening manner. Appealed jury instruction which said aggressive, then no right to self-defense and failure to retreat should be considered. Crt. agreed with instruction
d.  Battered Women’s Syndrome (used to support self-defense/duress)

i.  Does a battery make self-defense better or worse?

a)  shows sincerity of a woman who uses force based on a belief of harm at a non confrontational moment

b)  Dispels jury’s biases and questions as to why a woman stayed

c)  shows why a woman won’t cooperate with the prosecutor

d)  fosters harmful stereotypes-“learned helplessness”-why fight back at that point?; women are disturbed so have syndrome

e)  Real Problem is failure of the state to do anything

f)  EPC problem-allow heat of passion as separate but not battered women’s syndrome (used to prove self-defense, instead of being justifiable on its own merits)

g)  Difficult to introduce experts-has to be matter beyond understanding of a lay person, witness has sufficient skill, reasonable opinion can be rendered about the subject matter

ii.  What about imminence requirement?

a)  should be expanded-> impending/inevitable/at some point very soon

b)  will opening up imminence requirement open up deadly force usage among women towards their spouse

c)  State v. Norman (486, 492)-woman abused for years-called a dog, slept on floor, etc.-kills husband while asleep-not imminent, no self-defense

e.  Imperfect Self-Defense (minority of states)-Charge gets mitigated if the force is escalated by other person

i.  Reduced to Voluntary manslaughter

2.  Self-Defense (Model Penal Code)- 3.04, p 921
a.  Actor believes force is immediately necessary to protect self against the use of unlawful force on the present occasion (takes situation into account)

b.  No reasonableness standard 3.09(2)-(subjective) belief is a complete defense based on purpose or knowledge not a defense for recklessness/negligence

c.  Limitations where no justified:

i.  to resist arrest if by a cop whether unlawful or lawful

ii.  to resist force by a lawful possessor or property-except to protect against death or serious bodily injury

d.  Deadly Force-not justifiable unless actor believes that it is necessary to protect against death or serious bodily injury, kidnapping, or sexual intercourse by force except:

i.  provoked the use of force

ii.  can retreat or surrender (not obliged to retreat from home (castle doctrine) or place of work-unless force by a co-worker)

3.  Defense of Others (Common Law & MPC 3.05) p. 922
a.  Necessity, Proportionality, Reasonableness (similar to Self-Defense)
b.  Traditional Law-Can defend persons with whom have a relation-spouse, child, employee. No defense for misjudging situation-stand in person’s shoes
c.  New Law-use force for any other person as long as reasonable to come to defense (for MPC-belief can’t be reckless or negligent)
4.  Defense of Habitation/Home (Common Law)

a.  accelerated self defense/defense of others-Reasonableness Test
b.  Traditional Law-use any amount of force to prevent people from coming into your home-including deadly force
c.  New Law-
i.  Deadly force-okay if a felony is threatened or injures someone (minority view)
ii.  okay if felony is “forcible and atrocious”-inherent threat of death or great bodily harm (murder, robbery, burglary, rape, arson)
iii.  People v. Ceballos (510)-“spring gun case”-gets hit when breaks into Ds garage. Have to look at character and manner of crime-murder, rape, robbery, arson, burglary and the have to look at specific facts & in this case no defense
iv.  “Make my Day Law”-physical force allowed when reasonable belief of crime or intends to commit crime or physical force no matter how slight & uninvited
d.  Model Penal Code-3.06-

i.  no defense of habitation per se

ii.  “castle doctrine” is an exception of the duty to retreat
iii.  allowed to use deadly force when person is attempting to dispossess of home or commit arson, burglary, robbery or destroy property AND threatened force
5.  Defense of Property (Common Law)

a.  No deadly force-can use non-deadly force to get property back or prevent someone from taking it in the first place (“hot pursuit”-jury decides)

b.  MPC-3.06-

i.  Can use non-deadly force when immediately necessary to prevent trespass (unless will cause great bodily harm) or unlawful carrying away of property

ii.  fresh pursuit after dispossession
iii.  Limits: must request for person to desist taking property unless dangerous to make such a request
iv.  Deadly force-same as for defense of habitation above
v.  Use of devices-only if does not cause death or serious bodily injury and is reasonable under the circumstances, and it is a device that is normally used or care is taken to warn of such a device
6.  Defense of Public Peace (law enforcement) (Common Law)
a.  Can use non-deadly force to prevent a felony or arrest a felon-subject to necessity, proportionality and reasonableness

b.  Deadly force: 
i.  Okay to prevent a felony that is “atrocious or forcible”- there is an inherent threat of death or great bodily harm (reasonable person standard)

ii.  Okay to stop felon if atrocious & forcible AND

iii.  victim actually committed felony (no mistake)

a)  prior notification of intent to arrest
b)  hot pursuit
c.  Constitutional limits on Police officers
i.  Tennessee v. Garner (517)-15 yr. old burglar jumping wall, no weapon. Police called halt, but when he did not stop he was shot-law enforcement limited by 4th amendment. Deadly force is not okay unless: necessary, warned, believes (probable cause) he poses a harm or deadly force

d.  MPC-3.07 (similar to common law but more detail) p. 925

7.  Necessity (Common Law) (not defense to homicide under CL)
a.  “choice of evils”

b.  balancing of harms-harm of breaking law is less than harm avoided. Actions are right under the choices-involves free will

c.  coercion through circumstances (situation)

d.  D reasonably believes there is an emergency-threat of imminent harm and only way to avoid the harm is to break the law

e.  D not a fault in creating danger (negligent, reckless or intentional acts), otherwise justification is lost

f.  Balance of harms-objective test

g.  Political Necessity-Civil Disobedience

i.  United States v. Schoon (534)-broke into IRS office & stopped operation because protesting United States involvement in El Salvador. Crt. looked at defense of necessity -choice of evils, acted to avoid harm, direct causal relationship between their action and the harm. Distinguished between direct and indirect civil disobedience
ii.  Policy Considerations for Civil Disobedience- 
a)  D should be allowed instruction of necessity in civil disobedience cases
b)  allowing it may serve purpose of democracy by educating public
c)  allows D to continue to protest
d)  BUT-Crts are not good forums for policy making
e)  juries should not be allowed to make decision
f)  more morally compelling to go to jail as part of civil disobedience
g.  Prison Escapees
i.  People v. Unger (561)-D escapes from prison after being sexually assaulted & threatened with death by other prisoners. Necessity defense works better because have to choose between 2 evils

ii.  Policy Considerations for Prison Escapees
a)  judges reluctant to make either duress or necessity a defense-maybe not proper defenses

b)  threat is from a person-not really necessity but not duress either-person not forcing them to escape

c)  too many would have a valid claim
d)  judges could add extra requirements for prisoners
h.  Model Penal Code-3.02

i.  no imminence is required-Can maybe be used for Homicide

ii.  harm avoided is greater than harm sought by law broken

iii.  can’t use necessity if already another defense

iv.  legislative purpose to exclude justification is not plainly clear

v.  can’t use if reckless or negligent

K. Excuses

1.  Duress (Common Law) (not a defense to homicide; mitigation in minority of states)
a.  did something wrong but had no choice under the circumstances-not fully free agent, no free will

b.  coercion by another person (who may be held responsible for crime)

c.  Threat of imminent death or Great bodily harm from a person (sometimes restricted to friend/family member)

d.  D reasonably believes the threat is credible, the only way to prevent the harm is to break the law and D is not at fault

e.  United States v. Contento-Pachon (553)- taxi driver swallowed drugs because threats to family and could not go to authorities. Crt. looked at three elements of duress-immediate threat of danger, fear that the threat will be carried out and no reasonable opportunity to escape

f.  Felony-murder-depends on jurisdiction if it is a defense

g.  Situational Duress-actor breaks law in emergency situation, not by coercion, but not for greater good necessarily (not duress or necessity defense really)

i.  some defense should be available in this situation

2.  Duress (MPC-2.09)

a.  permits duress affirmative defense whenever unlawful force against D or a 3rd party which would cause a reasonable person to be unable to resist (no deadly or imminence requirements)

b.  when reasonable person would be in duress-but unavailable if recklessly or negligently placed in that situation

3.  Intoxication (Common Law)

a.  Voluntary-Self Induced Intoxication-can negate specific intent crimes but not general intent (traditional law)

i.  Commonwealth v. Graves (574)-D drunk and on LSD-commits robber. Looked at voluntary Intoxication and said it is not a defense to a specific intent crime (traditional common law)

ii.  State v. Stacio-(new common law)-Intoxication can negate any mens rea if D is unconscious. **Not an independent defense because do not want to allow people who voluntarily get drunk to automatically have a defense to crimes-most of the time intoxication does not really prevent a D from forming a mens rea (just strips inhibition)

b.  Involuntary Intoxication

i.  City of Minneapolis. v. Altmus (585)-D was on prescribed valium while sick with the flu & had a car wreck-involuntary

ii.  When allowed to negate the mens rea of any crime:

a)  Coerced

b)  Pathological-bizarrely exaggerated response to small amount of intoxicant (temporary insanity)

c)  mistake/fraud-standard usually what D should have known

d)  unexpected side effect from a prescription

c.  Model Penal Code-2.08 p. 917

i.  Has to negate any element of the crime

ii.  Does not distinguish between general and specific intent as long as negates mens rea

iii.  BUT if crime is one of recklessness, then voluntary intoxication is not a defense (even if aware of the risk)

iv.  not a mental disease in and of itself

v.  When not self induced or is pathological then it is an affirmative defense if actor can not appreciate its criminality [wrongfulness] or to conform to the requirements of the law

4.  Insanity/Incompetence (Common Law)

a.  Incompetence (Common Law and MPC 4.04)-lacks capacity to understand pleadings and assist in defense, participate in trial

i.  Cooper v. Oklahoma (589)-D charged with killing a man in the course of a robbery-acted bizarrely. Talk to himself & a spirit-did not communicate with counsel. Competent unless proves by clear and convincing evidence to the contrary. Crt. decided it was a violation of due process to make incompetent persons stand trial-burden should be on state

ii.  State can force a person to take drugs to become competent, if it is beneficial to the patient-Riggins v. Nevada
b.  Insanity-“Yes I did it, but I was insane at the time”

i.  Can plead both guilty by insanity and guilty-sometimes two different trials-if convicted by insanity plea-then put into hospital for care

ii.  Not unconstitutional to bar insanity defense

iii.  Hinckley-(Reagan assassination attempt) burden placed on D to show sanity

iv.  Jury should be instructed by what happens after trial-need to know that they are not going back onto the streets (but not done yet)

v.  M’Naghten Test-

a)  D does not know the nature and quality of his acts (criminality)

b)  D cannot distinguish right from wrong (wrongfulness)

i)  What does right from wrong mean?-moral v. legal

ii)  knew at time it was contrary to law

iii)  People v. Serravo-sever marriage bond-so stabbed his wife because she did not support God’s plan. Whether D was conscious that the particular act committed was against the law.- Deific Decree
c)  Critiques of Insanity Defense
i)  too narrow in a sense-pigeonhole-no degree of incapacity

ii)  cognitive aspect instead-disregards that a person may be able to distinguish between good and evil but not able to control behavior-punishment useless!!

iii)  too absolute

iv)  too much a “yes” or “no test-insanity more of a broad spectrum

v)  Forces expert testimony into artificial boxes and deprives jury of hearing full stories

5.  Insanity-Model Penal Code 4.01 p. 930 (broader)
a.  lacks substantial capacity to appreciate criminality or [wrongfulness] of his conduct or conform his conduct to the requirements of the law (irrational impulse)

b.  wrongfulness-even if articulate its criminal, but think must do it, then insane (alien, god, etc.)

c.  If understands-still can be insane if can’t control impulse

d.  “substantial capacity”-more understanding of Ds ability 

e.  State v. Green (621)-machine controlled mind-killed police officer and left note-seemed normal on the day but Ds state of mind is consistent with mental illness-don’t always have to defer to experts

D.  Justifications vs. Excuse-Why?

1.  Traditional Law-Acquittal v. mitigation of crime

2.  Modern Law-Both result in an acquittal

3.  Provides moral guidance-people should take justifiable paths rather than wrongful paths that are excusable

ACTUS REUS

	Crime requires conduct. The conduct can be an act, an omission where there is a legal duty to act, or possession. 

Voluntary act, “willed” muscle contraction. n.a. to reflex, seizures, convulsions, unconscious, asleep

(Martin dragged into street).

Conscious act: In control, not situational

(Utter killer vet, Decine epileptic drive) 

Timeframe broad or narrow? Decine narrow

Multiple personalities here.

Omissions: no criminal liability where no legal duty (except: status rltn, Kual duty, created risk harm, seclusion)

(Beardsley drunk Blanche)

(Barder removes life support)

Social Harm: 

Result (i.e. death of another)

Conduct (driving under the influence)

Attendant Circumstances (rape – must not be wife and no consent)


	§ 2.01

Must be a voluntary act §1.13(2) or omission to perform an act of which he is physically capable (1).Does not include no reflex, unconscious, sleep, hypnosis, habitual in part §2.01(2)
Omission -2.01(3)- not allowed to convict for omission unless physically capable of acting and:

1) omission is expressly made sufficient by statute
2) duty imposed by law
a)
Conduct

The conduct is the required physical activity. It can be an act, an omission where there is a legal duty to act, or possession.

b)
Result

A result is any consequence caused by the defendant's conduct.

c)
Circumstances

The circumstances are the external conditions that must exist at the time of the conduct.




Martin v. State (112)-D dragged to street when drunk-was loud and used profane language-did not violate statute because not voluntary-time frame?

State v. Utter (114)- father charged with manslaughter-was drunk and remembering his combat services days-Conditional response is a proper affirmative defense if substantial evidence to support it (example of unconsciousness), but in this case he drank voluntarily so not a complete defense

People v. Decina (117)-accused of killing four children when had an epileptic attack-negligent per se for violating statute & operating vehicle, even though purpose of statute was for drunk drivers negligence. Hard to be unconscious and operating a vehicle. Acted illegally at some point (broad time frame). Dissent: Not voluntary. sneezer unfit to drive? DMV liable? 

People v. Beardsley (118)-drunk woman took too much morphine and passed out-D was charged with manslaughter for failing to act because he had a duty of care- S. Crt. MI said he had no legal duty because no legal relationship or dependency

Barber v. Superior Court (124)-Dr. removes respirator at request of parents and patient dies-D charged w/ murder. Described as an omission-withdrawal of treatment-duty is only for ordinary care-not guilty. If Dr. had injected morphine-may have been murder.

MENS REA

	Mens Rea means the mental state required for crime. Must be “morally blameworthy.” Crimes that require mens rea are crimes of specific or general intent. Crimes that do not require mens rea are crimes of strict liability.

General Intent- has mens rea but not specific reckless/negligence (battery, 2nd degree murder)
Specific Intent-crimes whose definition describes what the Δ is thinking-intent/knowledge (i.e. burglary, larceny, receiving stolen property, common law rape)
Intent: to do crime, even if different and unintentional result (desire or purpose). 1) conscious object or 2) knew offense virtually certain to occur.

Malice-either intent or recklessness

Knowledge/Knowingly – apply to attendant circumstances. Willful blindness does not justify (Ostrich instruction – may not willfully avoid knowledge). State v. Nations (underage stripper – knowledge of both attendant circumstances not shown) 

Recklessness if harm done is foreseeable; or aware of risk. Consciously disregards a substantial and unjustifiable risk of social harm.

Criminal Negligence – should be aware that conduct creates substantial and unjustifiable risk of social harm (i.e. speeding)

Transferred Intent: intent to harm one person and actually harm another-just as guilty as if harmed person intended to injure

Strict Liability: No mens rea, “public welfare offenses” & statutory rape)

Allowed when 1)public policy rationale-goal to preserve safety 2) legislative purpose-wanted strict liability

low penalties 3)malum prohibitum (bad as a matter of law)-no intrinsic moral stigma attached 4)crime at common law?

Can read mens rea into statute or find it unconstitutional


	§2.02

Culpability requirement: four states (1); must be present for all elements of crime (4); higher level may satisfy lower (5).

a)
Purpose §2.02(2)(a)

"Purpose" means "conscious objective or desire" for conduct and result elements, "awareness, belief, or hope" for circumstances.

b)
Knowledge §2.02(2)(b)

"Knowledge" means "awareness" for conduct and circumstances, "awareness of practical certainty" for results.

c)
Recklessness §2.02(2)(c)

The distinctive characteristic of recklessness is that the defendant is actually aware of a risk that the element exists or will result.

d)
Negligence §2.02(2)(d)

The distinctive characteristic of negligence is that the defendant should be aware of a risk that the element exists or will result.

When culpability not provided in statute 2.02(3): assumed to be at least reckless, knowingly or purposely
When culpability only given for one element of the statute 2.02(4)-use that element for all elements
If law requires lower culpability level 2.02(5)- if prove a higher level, then automatically prove the lower level
Knowledge of attendant circumstances cannot be willfully ignored 2.02(7)-“willful blindness”-Ostrich Principle-requires high probability
Transferred Intent 2.03(2)(a)/2.03(3)(a)-guilty if any of the 4 types of culpability are established and instead of injuring one person, injure another
NO STRICT LIABILITY


United States v. Morris (149)-“hacker” wanted to send worm to show security system faulty-but it duplicated itself and destroyed computers-intentionally put virus in computer-guilty. Q: did intent apply to one or both elements? Statutory interp.
United States v. Morris (149)-“hacker” wanted to send worm to show security system faulty-but it duplicated itself and destroyed computers-intentionally put virus in computer-guilty. Q: did intent apply to one or both elements? Statutory interp.

Regina v. Cunningham (133)-steals gas meter to get $$ and injures victim- pleads guilty to larceny but not injury to victim-

State v. Nations (145): underage stripper. knowledge of both attendant circumstances not shown) 

STRICT LIABILITY

Staples v. United States (156): carrying firearm. Interpret statute against strict liability… courts want to include a mens rea component. Presumption of mens rea. Dissent: intended as strict liability offense – danger of guns a policy concern for Congress.

Garnett v. State (164): Maryland statutory rape case. Held as strict liability (no knowledge of age required). Policy on social harm (vulnerable pop, gender, teenage pregnancy) deterrence, punishing morally blameworthy. Dissent: against due process. 

	DEFENSES TO MENS REA

	Mistake of Law

Generally does not relieve of liability (Marrero)

Mistake of Fact

Specific Intent Crimes- any “good faith” mistake is a defense (Novarro) (subjective – points gun at head and shoots dead. If mistakenly thought empty, no intent… but recklessness?)

General Intent Crimes- reasonable mistake in good faith is a defense. Morally blameless. 

Strict Liability-No Mistake of Fact Defense (Stiffler)

Moral/Legal Wrong Doctrine- If convicted of doing an act which you knew was morally (legally) wrong, then can be convicted of a more serious offense you are factually guilty of (cause you assumed risk circumstances other than you knew) (i.e. sex w/ underage in state where sex out of marriage is illegal…felony statutory rape)


	§2.04(1) Defense if the ignorance or mistake of fact or law negates the mens rea required
§2.04(2)Not available when D would have been guilty of a different offense had the facts been as D supposed, however the defense will lower the grade to that of offense D thought was being committed.
§2.04(3)Mistake of law defense available when the law is not known to the actor and has not been properly published (Fair warning) OR D acts in reasonable reliance on an official statement of law, later found erroneous:



People v. Navarro (172)-took planks from a construction site because thought they were abandoned- “good faith” mistake for a specific intent crime of larceny

State v. Stiffler-statutory rape-strict liability crime-no mistake as to age

People v. Marrero (177)-correctional officer carrying a concealed weapon, thought he was exempt because he was a “peace officer”-Crt. says interpretation of law was wrong-so no excuse (MPC approach)
HOMICIDE

	MURDER

(CL, no murder degrees. Only under statute)

Homicide – the killing of a human being by another human being. Death = brain death.

Criminal Homicide = w/out justification or excuse

Murder = w/ malice aforethought.

1st degree murder

Intent to kill: premeditation, deliberation, willful (cold and calculating as an indicator of culpability). Premed/delib can be satisfied in a “split second.”

2nd degree murder

All other intentional murder (except heat of passion).

Extreme RECKLESSNESS/ Abandoned and malignant heart/ depraved heart: conscious disregard of substantial and unjustifiable risk

Intent to seriously injure/inflict grievous bodily injury

Felony Murder (usually 2nd degree, unless specified felony; narrowing the felonies that qualify) Stamp

a) Inherently dangerous rule: the felony in the abstract (split: others in light of circumstances) Burroughs

b) Merger rule: felony is an integral part and included in fact in the murder Smith

c) In furtherance rule: not a coincidence King

d) Agency rule: killer has to be one of the felons Bonner

Year and a day rule – but changing
	MURDER §210.2

1st degree felony

Homicide - “Taking of the life of another purposely, knowingly, recklessly or negligently.” §210.1(1) 

Code does not include fetus or define death. §210.0(1)

Purposely / Knowingly: = CL MR intent to kill.

Recklessness and an extreme indifference to human life §210.2(1)(b). ~ to depraved heart or extreme recklessness under CL 

NO felony murder, but reckless indifference to human life may be presumed if engaged in or an accomplice to a homicide committed during the commission of a felony. §210.2(1)(b)
No time limit

	VOLUNTARY MANSLAUGHTER

w/out malice aforethought (MR issue)

Heat of passion: partial justification (victim deserved)/excuse (social harm mitigated) defense

1) Requires adequate provocation (decided by jury. sexist?) Girouard.

2) Reasonable person standard: objective standard of ordinary person w/ subjective elements (age in Camplin, but not impotence Bedder) Mison article: homophobic? Racial bias? But reasonable shouldn’t be ideal. Women/men split.

3) No cooling time 

4) Causally connected

IMPERFECT SELF DEFENSE mitigates to voluntary

1) unreasonably believe nec 2) fails to retreat
	MANSLAUGHTER §210.3

2nd degree felony

Extreme mental or emotional disturbance §210.3(1)(b) affirmative defense, partial responsibility diminished capability defense. Subjective interp. w/in bound of objectively reasonable explanation). Δ must have 1) acted under EED 2) fore which there was a “reasonable explanation or excuse.” Words can be enough/ no cooling off. Casassa
Ordinary Recklessness: does not manifest an extreme indifference to human life but actor is aware that she is taking a substantial and unjustifiable risk to human life (unlike CL, must be aware of risk)



	INVOLUNTARY MANSLAUGHTER

Criminally negligent homicide (gross deviation from the standard of care, grossly negligent failure to appreciate substantial & unjustified risk) Williams

Unlawful act doctrine: ~ felony-murder w/ misdemeanors. Some courts limit to foreseeable harm and dangerous misdemeanors.

OTHER CATEGORIES: Vehicular, drug related, misdemeanor manslaughter
	NEGLIGENT HOMICIDE §210.4

3rd degree felony

Negligence (should have been aware of a substantial and unjustifiable risk §2.02(2)(d)) Gross negligence.

No misdemeanor manslaughter


People v. Eulo (223): Brain death by developing medical standards. Victim shot P in head, on life support, considered brain dead, so dead-taken off machines-dies-D responsible for death

Midgett v. State (233): Father beat up child who died of a brain hemorrhage a few days later. Charged with 1st degree murder but court says no premeditation-contrast w/ Forrest
State v. Forrest (235): Mercy killing of critically ill father. Convicted of first degree murder because found to be premeditated and deliberate

State v. Schrader (229): Premeditation can occur in a wink of an eye (look at planning, motive, manner-give decision to jury)

ARG: People v. Morrin (231): Was there a “second look.” Would say that Schrader has deliberation but no premeditation. 

Berry v. Superior Court (266): Pit bull killed child-guarding marijuana plants. Trained as a fighting dog. Extreme indifference to value of human life or 2nd degree abandoned and malignant heart? Requires wanton disregard for human life or awareness of breaking law. H: should go to jury to decide

Dog mauling CA case: Got 2nd degree murder.

Girouard v. State (238): Excessive taunting. Lousy fuck. Threatens to have him discharged. Killed with a kitchen knife. Not sufficient for provocation/heat of passion reduction.

ARG: In CA People v. Berry: wife taunts; Δ chokes w/ phone cord; sexual history. Said it could be over an extended period. Words enough. Mitigated to vol. mans. New trend? Words informative… avoid cooling off period by talking about cumulative rage.

 FELONY MURDER

People v. Stamp (285): At gunpoint, Δ robs a man with a history of heart disease. Victim dies of a heart attack. Not only held to foreseeable deaths, but strictly liable for all deaths.

People v. Fuller (286): Vehicular manslaughter while fleeing crime. By statute, murder if committed during robbery and flight a part of robbery. H: By precedent, apply felony murder rule, but critical. Driving a car not inherently dangerous. Q of timeframe.
People v. Burroughs (296): “Healer” claimed to heal bone marrow cancer through alternative methods-practicing medicine without a license (dangerous felony?)-requires probability of death & elevation of offense to a felony H: not inherently dangerous

People v. Smith (301): Mother disciplined daughter to point of felony child abuse & death-look at whether felony integral to death, included in fact, independent purpose. H: no felony murder, merger rule applies

King v. Commonwealth (306): Carrying marijuana on plane and crash into a mountain because of fog. Survivor prosecuted for felony-murder. H: crash not in furtherance of felony-no causal connection. (If flying low to avoid radar, then yes)
State v. Bonner (308): Δ attempted to rob a bank and off-duty police officer shoots and kills two robbers. Split, but most states won’t apply felony-murder when the person who commits the homicide is a nonfelon resisting the felony.

L. REASONABLE MAN STANDARD

Bedder v. Director of Public Prosecutions (249): Impotence in prostitute killer not considered

Director of Public Prosecutions v. Camplin (250): 150year old killed Pakistani with chapati pan after sodomized-reasonable boy v. reasonable man. Crt. says jury should look at age, sex, etc., but not personality attributes

State v. Hernandez (273): Drunk driver with slogans on car-killed one and injured two others. Criminal negligence and causation-fails to be aware of risk and constitutes gross deviation from standard of care of a reasonable person (should have been aware). But reversed on evidence grounds.

M. NEGLIGENT HOMICIDE

State v. Williams (277): Parents did not take child to Dr. when had a toothache-for fear of Welfare Department. Parents with 11th grade education, but poor arg. Court found there did not fulfill duty of due care. Two weeks sick then died. In Washington, under statute, ordinary negligence sufficient (v. gross). Issue 1) parents put on notice and 2) timeframe – sufficient. H: Statutory manslaughter

N. MPC

People v. Casassa (256): Woman says she is not in love with -man- he breaks into her apt. and kills her with stake knife-D entitled to extreme emotional disturbance instruction-much broader than common law approach. But H that murder conviction appropriate in this case. Two components: 1) extreme emotional disturbance and 2) “reasonable” explanation. Fails on second. 

O. CAPITAL MURDER

Gregg v. Georgia (315, 1976): Death penalty is permissible in some cases and not a violation of the 8th amendment as long as proportional. Reinstated after Furman v. Georgia (1972)

Atkins v. Virginia (2002): No death penalty for mentally retarded. Evolving standards of decency. Challenge to mens rea component.  Rehnquist and Scalia dissents. ~ insanity defense w/ no place to confine (mental home)

McCleskey v. Kemp (332): Q of racial discrimination. Black Δ kills white officer. Submits evidence of racial disparities, but does not show personal discrimination. No EPC violation.

 Felony Murder Policy:

Roth & Sundby Article: Four categories: deterrence, transferred intent, retribution, and general culpability.

FOR: Encourage felons to minimize the dangerousness of committing the crime. 

Crump Article: public condemnation; deterrence; etc.

Transferred

AGAINST: No evidence that the rule deters felons. 

Q: How do you deter an unintended act or consequence?

Often applied when felon intended to kill the victim, meaning that the rule was unnecessary (murder)

Culpability: when applied to accidental homicides, disproportionate punishment (two pickpockets, one unlike and picks pocket of man w/ weak heart).

Felons typically not rational maximizers or cost avoiders. 

Many courts have responded by limiting the rules scope: dangerous, merger, causation, killing by a nonfelon.

RAPE

	(CL) Carnal knowledge of a woman forcibly and against her will or (common in statute) sexual intercourse with a woman (typically not his wife) by force, against her will and without her consent.

    (intercourse requires penetration)

1) Force/threat of force

Intimidation or personal fear not necessarily sufficient (Alston)

2) intercourse against the will of the victim resistance requirement (CA got rid of). Don’t have to resist if a reasonable fear that, if you resist, more harm (Rusk)

3) the victim did not consent. (MTS)

General intent: defense of reasonable belief

Statutory Rape: sex w/ a female under the age of consent, general intent to the act, no mens rea for the attendant circumstances.


	MPC §213.1(1)(a) 

sexual intercourse with a female … not his wife … compels her to submit by force or by threat of imminent death, serious bodily injury, extreme pain or kidnapping, to be inflicted on anyone.

Intimate rape a lesser offense – “voluntary social companion” that “previously permitted social liberties.” Felony in the 2nd degree.

1st degree felony if infliction of serious bodily harm or if stranger.

Gross sexual imposition: 3rd degree felony. §213.1(2)(a)

 compels by threat (reasonable)

 knowledge of mental illness –or-

 knowledge of unawareness or mistake


Rusk v. State (363): drove a woman home after a night at the bar-took her keys-made her go to the bedroom and began to choke her-she performed oral sex and vaginal intercourse. Force is an essential element of rape-need to show victim resisted and objective fear. Does Ds actions cause fear in a reasonable woman?

State of New Jersey in the Interest of MTS (394): girl gone to sleep and woke up with penis in her vagina-force is satisfied if penetration. Force written out of statute – lack of affirmative and freely given permission. Reform position – but how far? Model of fraud and extortion applied to rape laws?

State v. Alston (372): consensual sexual relationship, breakup, and claim by Δ that he had right to sex. Appellate court held that F did not consent to the intercourse, but reversed on ground that evidence of force was not substantial.

Commonwealth v. Berkowitz (385): College students. F protested, saying no. M locks door and sexually aggressive, but never force or threat. Reversed conviction.

Commonwealth v. Sherry (413)-Drs. at party, take women somewhere else and take turns raping her. They raised defense of mistake of fact about her consent-court said no, because they did not act reasonably or in good faith (willful blindness). Required force because acquaintance rape dropped out

Boro v. Superior Court (406)-doctor called saying she had to have sex to cure a disease-she did, claimed rape. Court distinguished between fraud in factum (no legally recognized consent because no consent for act) and fraud in inducement (mislead so consent is still consent)- Crt. found D not guilty even though had knowledge and intent. Reasonable mistake of fact is a defense even though fraudulently obtained

Regina v. Morgan (418)-sex with “kinky” wife-honest but unreasonable belief (not okay under CL!!!)

ATTEMPT

	In general, an attempt occurs when a person intends to commit a crime and engages in conduct that is a substantial step towards the commission of that crime.
Punishment: less for attempt (i.e. ½) Rationale: retribution– must match crime. General deterrence.

Mens rea: 

“specific intent” to engage in actus reus.

(no attempt of a nonintent crime, eg. felony murder, involuntary manslaughter, Cox v. State, but can attempt statutory rape)

Actus Reus: 
 last act rule (Peaslee)

 dangerous proximity (Rizzo)

 equivocality test (Miller)

 overt act rule (Reeves)
	§5.01 Acts w/ culpability of crime and 

a) engages in conduct that would constitute the crime w/ attendant circumstances

b) believes act or omission will cause the result; or

c) substantial step towards the culmination of commission of crime
Punishment: §5.05 the same for attempt & completed crimes (exception: 1st degree felonies reduced to 2nd degree) Rationale: focus on intent. Mens rea equivalent. Culpability. Incapacitation.

Mens Rea: 

Dual intent §5.01(1)

1) culpability (same intent as completed crime) AND

2) purpose or knowledge/belief as to the conduct or result (act or omission)

Actus Reus:

substantial step - eight scenarios in §5.01(2)
strongly corroborative of criminal purpose

	SPECIAL DEFENSES

	IMPOSSIBILITY

CL views legal impossibility as a defense, but not factual.

Factual: No defense.

Pure legal impossibility: lawful conduct that the actor believes constitutes a crime (Thomas) or (i.e. filing taxes on time thinking you’re late)

Hybrid legal impossibility: actor’s goal illegal, but offense impossible due to mistake of legal status of factual circumstances (i.e. receiving stolen property that in fact is not stolen). 

ABANDONMENT

CL not a defense (McCloskey) although a sympathetic judge could call actions preparation
	§5.01(1)(a) Guilty of attempt if conduct “would constitute the crime if the attendant circumstances were as be believes them to be.”

Under §5.01, Factual impossibility no defense.

Pure legal impossibility a defense. §5.01

No hybrid legal impossibility defense. (rationale: person culpable. MPC focus on mens rea)

§5.01(4) Renunciation of criminal purpose

a) abandons crime or prevents it from being committed 

b) conduct manifests a complete and voluntary renunciation


 Can there be attempt liability for reckless and negligent crimes under CL or MPC?

Under common law, probably not (see People v. Gentry 704). Under the MPC, possibly, if the crime is defined in terms of conduct. See problem 3 on >p. 710: Dressler suggests that Dora could be charged with attempted >reckless driving. But attempted negligent homicide would still not work, because one couldn't be both negligent and purposeful as to a death.

McQuirter v. State (697)-Black man following white woman and her kids… demonstrates legality problem-attempt crimes are broadly and vaguely defines-danger of arbitrary and discriminatory discretion. May need to define attempt better

People v. Gentry (704)-(attempted murder)-D and girlfriend smoking and drinking. She was doused with gasoline, caught fire on stove and burned. Attempted murder is a specific intent crime, even if crime is not. No conviction w/out evidence of intent to kill.

Bruce v. State (708): Ds go into show store to rob and shot (injured) person behind register-Charged with attempted felony-murder-Crt. says can’t have attempt if underlying crime has no intent attached (same goes for involuntary manslaughter) Logical inconsistency with attempted 1st degree felony murder. No intent in negligence.

Commonwealth v. Peaslee (717): Δ set up to burn building. Heading towards building w/ candle, decided against. Last act test. Arg: does this undermine/threaten prevention.

People v. Rizzo (720): Decide to rob man w/ paychecks. Drive around and find someone they think is man, but not. Arrested. Held: No danger. Would not attack a stranger. Not close enough to committing crime. “Dangerous proximity” test.

People v. Miller (723): Man threatens to kill, approaches with a gun, loads, and stops. Held: No attempt. “Equivocality” test. Arg: Does this limit to the exclusion of attempt? What would then count?

State v. Reeves (726): 12 year old girls decide to kill teacher with rat poison. Under MPC. 

United States v. Alkhabaz (733): Email exchange expressing interest in violence against women and girls. Reject as attempt. Strongly worded dissent – finds conspiracy.

United States v. Jackson (730)-decided to rob bank-go to back later but decide to leave to get 4th person-one gets arrested, decided to go ahead anyway-flee scene when see police-Crt. said did have purpose/knowledge of a criminal purpose-took substantial step-so convicted

CONSPIRACY

	An agreement between two or more people to commit an unlawful act or series of unlawful acts.

Grading: 

Trad. A misdemeanor. Now usually both same, but usually lesser offense than target crime. 

No merger doctrine. May be convicted of both conspiracy to commit and the crime. 

Mens rea: Specific intent offense.

Intent to combine with others/agree

Intent to accomplish crime

Actus reus:

Agreement

Overt act requirement in some jurisdictions (not in Carter)

Plurality requirement: Must involve two or more persons (i.e. undercover cop does not count because no intent to commit crime… only one party w/ mens rea). Heavily criticized rule (arg: one insane, other still culpable).
	§5.03 

W/ others … purpose of promoting or facilitating crime’s commission

a) agrees to engage in conduct that constitutes crime

b) agrees to aid in planning or commission

Grading:

Treats the same (except 1st degree felony)

May not be convicted of conspiracy and crime, unless conspiracy involves ongoing course of conduct. §1.07(1)(b)

Mens rea:

Acts w/ purpose of promoting or facilitating the commission of the conduct that constitutes a crime. §5.03(1).

Actus reus:

Agreement

Requires overt act. §5.03(5)

Renunciation an affirmative defense. (6)


Pinkerton v. United States (768): Brothers conspire, but one incapacitated in prison when other committed crime. Once you’ve committed to agreement (conspire) you may be held responsible for any subsequent acts in furtherance of that conspiracy. Continuous conspiracy despite incapacitation.

Krulewitch v. United States (771): Transportation for purpose of prostitution. Q of evidence surrounding conspiracy. R statements must have been made in furtherance of conspiracy. Issue of venue in conspiracy trials… Court criticizes scope of conspiracy.

ACCOMPLICE LIABILITY

	Traditionally four categories: principal in 1st degree, in 2nd degree, accessory before the fact, accessory after the fact. Accessory tried second – lesser sentence. State v. Ward (844).

Mens rea: 

1) intent to aid/assist

2) intent that the crime be completed (Hoselton) or culpability for a recklessness or negligence crime (Foster)

3) natural and probable consequences rule for “extra” crimes. “reasonably foreseeable” (Linscott) ~Pinkerton doctrine

Actus reus: (“actual assistance”)

1) solicitation

2) active assistance

3) encouragement

4) omission if duty to act

   (ineffective assistance doesn’t count)

Innocent Instrumentality doctrine (Bailey)

Derivative: need completed crime (Genoa – 38 hear rape) and liable principle (Hayes), accomplice/solicitor cannot be charged w/ more than what principal did (Richards), justification of principle negated accomplice liability, excuse does not (Lopez)

Immunity for legal victims (In re Megan R)

Withdrawal is a defense if three conditions are met:  

(a) repudiation is communicated;  

(b) prior aid is rendered ineffective;  and 

(c) the accessory acts in a timely manner. (Brown)

w/attempt: (supplies for illegal abortions but no act) – no criminal attempt here.
	MPC §2.06

Eliminates categories – accomplice may be charged with higher; no jurisdiction issues
Mens rea: 

Purpose to promote or facilitate offense

(conduct crimes: promote facilitate §2.06(3); result crime: requisite culpability for the offense §2.06(4)

None here.

Actus reus §2.06(3) 

1) solicitation

2) aids/attempts to aid

3) fails to fulfill legal duty

   (ineffective assistance may count)

Same: Causes an innocent or irresponsible person to engage in criminal conduct §2.06(2)(a)
Same: §2.06(6)(a)

  2.06(6)(b)drug purchaser can’t be accomplice to sale)

Withdrawal defense allowed §2.06(6)(c)
1) terminates complicity and

 wholly deprives it of effectiveness or

 gives timely warning to law enforcement to prevent crime

w/attempt: same, but may be charged here.


Accomplice to felony murder under the MPC? Yes, one could be an accomplice to the MPC's equivalent to felony murder. A group of people could engage in one of the felonies that is presumed to signal extreme indifference to human life, and then assuming that they are accomplices to that felony, they would all be open to a murder charge.

You can be an accomplice to involuntary manslaughter (See State v. Foster 854)

State v. Hoselton (847): Broke into a storage unit. Δ a lookout. Held: showed no requisite intent. Not enough evidence for mens rea or actus reus.

People v. Lauria (851): Prostitution phone service. Indicted for conspiracy but analysis by accomplice liability. When does knowledge become purpose? Acquiescence or active assistance? Here, req. assistance.

State v. Foster (854): Δ’s girlfriend raped. Held: can be an accessory to crime that has an uncertain result?

State v. Linscott (859): Plan to rob cocaine dealer and one party murders dealer. Similar to Pinkerton doctrine, Δ liable for other crimes that were “reasonable foreseeable.” Would have been decided differently under MPC §2.06(4).

State v. Vaillancourt (864): Δ hanging out while friend attempted burglary. Held: No act. But:

Wilcox v. Jeffery (867): Act may be very insignificant; “Jazz Illustrated” proprietor went to concert.

Bailey v. Commonwealth (875): Δ sends police to half-blind drunk. Police shoot. Held: Δ guilty as principal. Used police as innocent instrument.

State v. Hayes (880): Δ proposed burglary. Potential principal was the stepson of owner. Tried to Held: No actus reus. Δ was let in. (same w/ MPC)

United States v. Lopez (881): Boyfriend helicopters girlfriend out of prison. Girlfriend raises necessity/duress defense. Held: If principal justified, then so is accomplice; if excused, accomplice still liable.

Regina v. Richards (883): Δ requested that two men beat up her husband. At trial, two men receive lesser sentences than wife (wounded w/intent or wounded). Held: Accomplice cannot be guilty of a greater crime than principal. (MPC either way).

In re Megan R. (886): Cannot be an accomplice in her own statutory rape (same MPC 2.06a)

People v. Brown (888): Withdrawal from attempted burglary. Withdrawal from completion of crime, but still guilty of attempt.

VICARIOUS LIABILITY

Commonwealth v. Koczwara (923): Δ had a liquor license. Charged will sale of alcohol to minors despite absence of direct involvement. Generally, no responsibility for employees w/out knowledge. Held: Vicariously liable for actions. Crt allows find, but no jail. Dissent: How can majority find a line between fine and imprisonment? Arbitrary. Sees no value in vicarious liability.

Vicarious liability one step beyond strict liability.

MPC §2.06(2)(b) Allows legislature to establish vicarious liability.

CORPORATE LIABILITY

State v. Christy Pontiac-GMC, Inc. (930): Forgery to try and receive rebates for car sale. 

DEFENSES

	JUSTIFICATION: SELF DEFENSE

	“Objective” approach (reasonableness) but w/ subjective element (Δ’s experiences, memories, knowledge) (Goetz) poss gender (Wanrow)

Necessary: Must reasonably believe defense nec. If unreasonable but thinks necessary, may be a partial or imperfect defense – reduce to manslaughter.

Deadly force: must respond to threat of death or great bodily harm (GBH) (force must be proportional and imminent)

Aggressor: must be w/out fault (see Peterson) 

Split: Majority - May lose aggressor status if initiated nondeadly force and other responded w/ deadly force. Minority: Above, but must still try and retreat.

Duty to retreat (split: majority holds no duty to retreat, minority upholds duty if know of retreat & complete safety. “Castle” exception).

A defendant is privileged to use force against another person in self defense when reasonably believed to be necessary to defend against immediate unlawful force employed against the defendant by the other person.

IMPERFECT: 1) unreasonable belief 2) failure to retreat … reduce to vol. manslaughter
	§ 3.04: Choice of Evils. Self protection. “Subjective” approach but see § 3.09(2), except when actor is reckless or negligent in such belief – may then have req mens rea for manslaughter
Necessary

Deadly force: must respond to threat of death, serious bodily harm, kidnapping, rape. §3.04(2)(b)
Aggressor §3.04(2)(b)(i): Don’t lose privilege unless intent to kill/cause GBH. If other party elevates to deadly conflict, entitled to self defense even though started

Duty to retreat: Must retreat if can avoid the need to use deadly force w/ complete safety. Larger castle exception than w/ CL. §3.04(2)(b)(ii)
The defendant must believe that force is immediately necessary for self protection against unlawful force on the present occasion. Deadly force is permitted only if believed to be necessary to protect oneself from "death, serious bodily harm, kidnapping or sexual intercourse compelled by force or threat." And deadly force is prohibited if the defendant initiated the encounter with intent to kill or seriously injure or if the defendant does not retreat when required.


United States v. Peterson (453): Catches party stealing windshield wipers; comes out armed and shoots. Held: Self-defense must be necessary and proportional. Must be in immediate danger of unlawful injury and possible death.

People v. Goetz (466): Δ approached by four young black men on a NY subway. One approaches and tells him to give them $5. Systematically shoots all four. Held: Allow subjective elements of previous experiences/knowledge.

State v. Wanrow (480): Child molester killed in self defense after invited into home. Held: jury may consider everything known by Δ (history of child molester and attacks); subjective approach. Sex issue? Subjective standard eliminates gender issues?

State v. Norman (486): Expert testimony on battered women’s syndrome. Tragic history of abuse and torture. Shoots partner while asleep. I: imminence requirement. Reasonable battered woman standard? Reversed (492) by the Sup. Crt. See a flexible imminence requirement as bad policy. Criticism: never addressed whether or actions were necessary. Trend: increasingly allow testimony on battered women’s syndrome in self-defense cases.

(MPC allows more flexibility – “immediately necessary,” not just “imminent threat”)


	JUSTIFICATION: DEFENSE OF OTHERS

	Majority: May use force if appears reasonable to intervenor (i.e. w/ undercover cop arresting)

Minority: Parallels third party’s apparent right of self-defense.

May use force if

1) reasonable person would find

2) necessary and

3) other would be justified in using force to defend themselves


	MPC §3.05 qualified by §3.09 

1) would be justified in protecting self

2) other justified protecting themselves

3) necessary

4) must allow retreat

Force can be used to protect any third person when the defendant believes that the other person would be entitled to use force in self defense. The retreat rules are modified to be applicable to defense of others.


Commonwealth v. Martin (506): Prison fight where Δ attacks a guard in defense of another inmate. Believed necessary. H: entitled to jury instruction.

	JUSTIFICATION: DEFENSE OF HABITATION/PROPERTY

	Force may be used when reasonably believed to be necessary to protect real or personal property in the possession of the defendant from imminent and unlawful damage, trespass, or dispossession. The force may be used to prevent this harm before it occurs, or to re‑enter real property or, immediately or in hot pursuit, to recapture personal property.

HABITATION – Deadly force if:

1) person intending to imminently enter

2) to commit a felony, or cause bodily injury

3) and deadly force is necessary to prevent

Majority require that person was going to commit a “forcible and atrocious” felony. (But see Louisiana car jacker statute)

PROPERTY – Nondeadly force only

1) Must be in possession of property

2) Must reasonably believe that nondeadly force is necessary to prevent imminent threat

3) require notice unless danger to do so


	Force is permitted when the defendant believes it immediately necessary to protect land or personal property in the defendant's possession or in the possession of a person for whom the defendant acts. Force may also be used to re‑enter or recapture land if certain conditions are met.

§3.06(3) HABITATION – Deadly force if:

1) threat to enter home

2) w/out a right

 and force immediately necessary

PROPERTY - Nondeadly

Based on subjective beliefs of necessity in face of entry

Or – to reclaim property



People v. Ceballos (510): Trap/spring gun to defend property. Hit when breaks into Ds garage. Have to look at character and manner of crime-murder, rape, robbery, arson, burglary and the have to look at specific facts & in this case no defense. >>Person trying to burglarize him was shot by a gun mounted in D’s garage to shoot someone trying to breach in (he had been robbed before and saw signs of past attempts break in).  D was a kid who tried to steal stuff and did not have a weapon.  Claimed SD, Defense of habitation, property, felony prevention, etc. Held, D was not justified in setting up gun.  Is also dangerous to everyone.  Also, offense might not have even been serious enough to use SD since kids were unarmed (said felony might be outdated since now there are so many non-violent felonies).
	JUSTIFICATION: DEFENSE OF PUBLIC PEACE

	Force can be used when believed to be necessary to make a lawful arrest. Non‑deadly force is justified only where, if practicable, the person being arrested is told why the arrest is being made and if, when a warrant is used, it is valid or believed to be valid. Four conditions must be met before deadly force can be used: (a) the arrest is for a felony; (b) the defendant is a peace officer or is helping a person believed to be a peace officer; (c) the defendant believes that no substantial risk of injury to innocent persons is created; and (d) the person to be arrested is dangerous, as manifested either by the use or threat to use deadly force in the crime for which the arrest is made or by a threat to cause death or serious bodily harm if the arrest is delayed.

Crime prevention:

CL: No deadly force with misdemeanors. Felony – majority only if person about to commit an “atrocious or forcible” felony. (Ceballos)

MPC §3.07(5)(a): police or private must believe that

1) substantial risk that suspect with cause death/GBH 2) force immediately necessary 3) no risk to bystanders

Arrest: 

CL: Private parties can use deadly force in arrest for “forcible and atrocious” felony. Req warning – in CA, must have already committed felony.

MPC §3.07(1), 3.07(2)(b): Only police w/ situation as above

Tennessee v. Garner (517): Use of deadly force to prevent escape. Must be reasonable threat to justify. Q of balancing interest. Dissent wants more flexibility for police. Applies only to state actors. Held: Only if 1) necessary 2) if practical, warns suspect 3) probable cause that suspect, if not immediately arrested, poses a significant threat of death/GBH.


	JUSTIFICATION: NECESSITY

	Typically arising naturally – no other defense.

Must be choice of lesser of two evils.

Limited to cases where choose lesser of evils and: 

1) clear and imminent danger, 2) causal rltn/ reasonable expectation that actions will be effective, 3) no legal alternative, and 4) the legislature has not precluded the defense 5) Δ not at fault and 6) lesser harm chosen.

No w/ civil disobedience (Leon, Schoon)

Not yet w/ homicide (Queen)
	§3.02 Choice of evils

Must believe necessary

Lesser evil chosen

No legislative preclusion

Does not rule out choice-of-evils with homicide cases.

§3.02(2) if reckless or negligent, justification unavailable ~3.09


Commonwealth v. Leno (526): Distribution of hypodermic needles to prevent the spread of AIDS. Limited to cases where choose lesser of evils and: 1) clear and imminent danger, 2) reasonable expectation that actions will be effective, 3) no legal alternative, and 4) the legislature has not precluded the defense. H: Find unnecessary and other solutions available (popular initiative).

United States v. Schoon (534): Splashed fake blood at an IRS office to protest US actions in El Salvador. Raise defense, but court finds that necessity defense cannot be raised with indirect civil disobedience (not protesting laws directly, so not necessary). Balance harms, Causality, and Legal Alternatives discussed.

The Queen v. Dudley and Stephens (542): Stranded and kill weakest. H: No more necessary than killing one of the stronger. If random, may have allowed. 

In re James Eichorn (S): Man slept outside, violating city ordinance. Necessary to sleep. H: OK for defense.

People v. Unger (561)-D escapes from prison after being sexually assaulted & threatened with death by other prisoners. Necessity defense works better because have to choose between 2 evils. But typically duress? Falls between categories. Prison escapes discussion on 566. Can’t argue both duress and necessity at trial.

	EXCUSE: DURESS

	Duress: demand/coercion by human actor v. necessity: force of nature. Unlawful human threat. No other choice, no free will. 

1) immediate threat of danger

2) reasonable fear that the threat will be carried out 

3) no reasonable opportunity to escape (Contento)

Situational Duress-actor breaks law in emergency situation, not by coercion, but not for greater good necessarily (not duress or necessity defense really)

some defense should be available in this situation

May not be a defense to murder – may reduce though
	§2.09

permits duress affirmative defense whenever unlawful force against D or a 3rd party which would cause a reasonable person to be unable to resist (no deadly or imminence requirements)

when reasonable person would be in duress-but unavailable if recklessly or negligently placed in that situation

MPC: May be a defense to murder.


United States v. Contento-Pachon (553)- taxi driver swallowed drugs because threats to family and could not go to authorities. Crt. looked at three elements of duress-immediate threat of danger, fear that the threat will be carried out and no reasonable opportunity to escape

Regina v. Howe (569): Feared that he would be killed if he did not kill. H: duress no defense to murder. Against policy to avoid punishment for taking another’s life to not be killed. 

	EXCUSE: INTOXICATION

	3 issues:

-Voluntary or involuntary

-How intoxicated?

-General Intent, Specific Intent or SL?

              Retributive analysis: deserving?

Voluntary-Self Induced Intoxication-can negate specific intent crimes but not general intent (traditional law). Trend towards limiting evidence. Treat as unconscious? (Decine)

Involuntary-allowed to negate the mens rea of any crime. (See Altimus, CA broader)

 Coerced

 Pathological-bizarrely exaggerated response to small amount of intoxicant (temporary insanity)

 mistake/fraud-standard usually what D should have known

 Unexpected side effect from a prescription


	§2.08

 Has to negate any element of the crime

 Does not distinguish between general and specific intent as long as negates mens rea

 BUT if crime is one of recklessness, then voluntary intoxication is not a defense (even if aware of the risk)

 Not a mental disease in and of itself

When not self induced or is pathological then it is an affirmative defense if actor can not appreciate its criminality [wrongfulness] or to conform to the requirements of the law


Traditionally voluntary intoxication never a defense to a criminal charge.

Commonwealth v. Graves (574): D drunk and on LSD-commits robber. Looked at voluntary intoxication and say it may be a defense to a specific intent crime.

Commonwealth v. Tarver (575, cited in Graves): V intox may reduce degree of murder but that’s it


Graves dissent: D intends consequences by drinking. No defense.



Further arg: Proof of vol intox increases culpability.
Montana case (1996) – Drunk D charged with knowingly causing the death of another.  Held (5-4), constitution permit a state to bar a D from using his voluntary intoxication to show he lacked MR.
City of Minneapolis v. Altimus (585): Prescribed valium for back pain. Hit and run charge. Defense only if 1) did not know proscribed drug is likely to have an intoxicating effect 2) prescribed drug is the cause and 3) temporarily insane.

	EXCUSE: INSANITY

	Policy: Punishment of insane pointless/counter productive

Incapitation: civil commitment

Retribution: fair in light of mens rea/culpability?

M’Nagten: 

 D does not know the nature and quality of his acts (criminality)

 D cannot distinguish right from wrong (wrongfulness)

    What does right from wrong mean?-moral v. legal

    knew at time it was contrary to law. Understanding too restrictive. Focus on rationality/ cognitive understanding.

Durham::

Product rule – “if criminal action product of mental disease.” Too broad. Difficult for juries. What does product mean?


	§4.01

Δ not responsible if because of a mental illness he/she

 Lacks substantial capacity to appreciate criminality (wrongfulness of act) or

 Lacks capacity to conform conduct to requirements of the law

After Hinckley-(Reagan assassination attempt) burden placed on D to show sanity. Return to M’Naghten rule.


State v. Green (621): machine controlled mind-killed police officer and left note-seemed normal on the day but Ds state of mind is consistent with mental illness-don’t always have to defer to experts. Jury rejects insanity defense but court overrules … finds that no rational jury could have rejected the defense. Social question decided by lay jury and not expert testimony.

Q: Who best to make decision? Jury or experts. Lay person by Morse article. What level of testimony to allow?

Q: Insanity v. competency (ability to stand trial, talk to a lawyer).

	EXCUSE: DIMINISHED CAPACITY - INFANCY

	(Infancy, Intoxication, Insanity) Assumes person must have cognitive and moral capacity to be convicted. Still committed a wrong, but excused. Duress – frailty of ordinary humans in extraordinary situations
	


State v. Wilcox (643):

In re Devon T (655): 

	OTHER: MISTAKE OF LAW

	
	

	AFFIRMATIVE DEFENSE: CONDITIONED RESPONSE 

(NOT VOLUNTARY/CONSCIOUS W/IN ACTUS REUS REQ)

	
	


	DEFENSES TO MENS REA

	Mistake of Law

Generally does not relieve of liability (Marrero)

Mistake of Fact

Specific Intent Crimes- any “good faith” mistake is a defense (Novarro) (subjective – points gun at head and shoots dead. If mistakenly thought empty, no intent… but recklessness?)

General Intent Crimes- reasonable mistake in good faith is a defense. Morally blameless. 

Strict Liability-No Mistake of Fact Defense (Stiffler)

Moral/Legal Wrong Doctrine- If convicted of doing an act which you knew was morally (legally) wrong, then can be convicted of a more serious offense you are factually guilty of (cause you assumed risk circumstances other than you knew) (i.e. sex w/ underage in state where sex out of marriage is illegal…felony statutory rape)


	§2.04(1) Defense if the ignorance or mistake of fact or law negates the mens rea required
§2.04(2)Not available when D would have been guilty of a different offense had the facts been as D supposed, however the defense will lower the grade to that of offense D thought was being committed.
§2.04(3)Mistake of law defense available when the law is not known to the actor and has not been properly published (Fair warning) OR D acts in reasonable reliance on an official statement of law, later found erroneous:



People v. Navarro (172)-took planks from a construction site because thought they were abandoned- “good faith” mistake for a specific intent crime of larceny

State v. Stiffler-statutory rape-strict liability crime-no mistake as to age

People v. Marrero (177)-correctional officer carrying a concealed weapon, thought he was exempt because he was a “peace officer”-Crt. says interpretation of law was wrong-so no excuse (MPC approach)
