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I Punishment

A. What is punishment?

1. Action by and against responsible agents

2. Deliberately unpleasant

3. Based on judgment of culpability (Gardner’s “moral condemnation of  the community”)

4. Performed w/ authority

5. For breaking est’d rule of conduct.

(Kent Greenawalt)

B. Theoretical purposes of punishment

1. Per MPC §1.02(2):

a. prevention

b. cure

c. give warning of sentences imposed on conviction

d. safeguard against arbitrary & excessive punishment

2. Retributive: People should be punished when they deserve it.  
a. Positive
i. Assaultive: Give expression to justified rage & hatred of community.
ii. Protective: Criminals have a right to be punished because punishment is part of being treated as a person.  (Herbert Morris, “Persons & Punishment,” 1968.)
iii. Kantian: Preserve sovereign’s right to inflict pain; let everyone realize the desert of his deeds; restrict the blood-guiltiness of crime to the criminal.
b. Negative: The innocent should not be punished even if society would benefit.   (“One man ought never to be dealt with merely as a means subservient to the purposes of another.”  I. Kant.)
3. Consequential: Punishment should have good consequences. 

a. general deterrence [see negative retributive punishment above for Kantian criticism]

b. specific deterrence

c. incapacitation

d. rehabilitation

C. Theories applied

1. Who should be punished?

a. Is defendant’s act wrong?

i. Justification: the act was not wrong because the victim deserved it.

ii. Majoritarianism: an act is not wrong if it is best for the majority (million headaches cured by killing one guy who’s done nought).

iii. Necessity: under dire circumstances, it is not wrong if it is necessary.

b. If so, should it be punished?

i. Authority: if crimes go unpunished, will state’s authority suffer?

ii. Excuse: the act was wrong but the actor was not responsible

(a) Provocation (See “Voluntary manslaughter” below.)

(b) Extreme duress (See “Reckless homicide” below.)
Dudley & Stephens (1884) – Cannibalism not a crime but defendants “eased Parker over.”  No prior prosecutions for such acts but these guys found guilty of murder, sentenced to death; sentence commuted to 6 mo.

2. How much punishment should be imposed?

a. Sentencing 

i. Objectives: incapacitate, deter, punish, rehabilitate +

(a) secure restitution for victims

(b) promote consistent & fair match betw. crime & punishment

ii. If judges are swayed by public sentiment, can their sentences be fair to the perp?

iii. If judges are hamstrung by prescribed sentences, does the criminal justice system lose necessary flexibility to treat ea. case as unique?

iv. Should judges exercise mercy or leave the power of clemency in the hands of the executive?

Du [Orange juice murder] (CA 1991) – Once jury pronounced guilt, judge limited to sentencing to 3, 6, or 11 yrs.  (+ 4 yrs for using gun).  Reasoned that statute violated was aimed @ career criminals which perp wasn’t so probation warranted – 10 years.

Jackson [Failed bank robbery] (7th 1987) – Minimum sentence for career criminal in possession of firearm = 15 yrs w/o parole.  Trial ct. gave life w/o parole & appellate said that was not an abuse of discretion (tho sentence harsh & clemency should be exercised).

b. Forms of punishment

i. Probation, suspended sentence, incarceration

ii. Shaming

(a) Stigmatizing publicity (ads in local paper describing offense)

(b) Direct stigmatization (DWI license-plate frame)

(c) Self debasement (humiliating community service – cleaning police dept. stables)

(d) Public contrition (apologizing in front of crowd incl. press)

iii. Death 

(a) MPC §210.6  guidelines followed by 35/38 states that impose the death penalty:

· Imposed for first-degree murder only 

· Separate hearing to consider death sentence; wide latitude in presenting evidence

· Must find aggravating circumstances such as

· committed for pecuniary gain

· ( knowingly created great risk of death for many people

· manifested exceptional depravity

· Cannot be imposed if 

· ( under 18 @ time of murder

· ( pleaded guilty w/ consent of prosecuting atty. & ct. ok

· (’s physical or mental condition requires leniency

· Evidence does  not foreclose all doubt of guilt

· Substantial mitigating circumstances such as

· ( has no significant criminal past

· Victim participated in (’s homicidal conduct

· ( acted under duress, extreme emodist, influence of intoxicants, or domination of another person

(b) Death is the ultimate retribution & incapacitation, but does it deter?

(c) If death penalty itself is not cruel & unusual (8th CAM), is electrocution?  Protracted stay on death row?   S. Ct. won’t say.

· Electrocution: Kemmler (1890) refused to decide; Poyner v. Murray (1993) denied cert but 3 filed opinion saying ripe

· Long wait: Lackey v. TX (1995) denied cert but 2 said ripe

(d) Is it Constitutional?

Furman v. GA (1972): Brennan & Marshall: no, never.  Douglas, Stewart, White: yes, but juries should not have the power to impose the penalty arbitrarily or in discriminatory fashion.  Burger, Blackmun, Powell, Rehnquist: yes.

Gregg v. GA (1976): No majority opinion , but 6 concurred in judgment: if death (1) not unnecessarily painful (2) not grossly out of proportion to crime, and (3) due process given, then capital punishment not unconstitutional.

Woodson v. NC (1976): Death cannot be a mandatory sentence for first degree murder b/c juries would convict of 2d degree or acquit w/o reason to spare lives.

Coker v. GA (1977): Death disproportionate punishment for rape.  (GA was the only state imposing cappun for rape.)  Brennan & Marshall: cappun always uncon’l per 8th & 14th CAM  Powell: only disproportionate here b/c victim not severely injured.

Callins v. Collins (1994): In an otherwise routine denial of cert, Blackmun said he’d changed his mind: death penalty unconstitutional  b/c justice system cannot devise a procedure to insure consistent & fair imposition of sentence.

II Principles of criminal law

A. Legality

Criminal behavior must be defined in advance out of concern for

· Fair warning

· Consistent enforcement

· Deterrence of only illegal acts, not basic freedoms.

2. Codes & statutes

a. Conduct is not an offense unless defined as crime or violation by Code or statute.  [MPC §1.05(1)]

b. Legislative bodies subject to democratic controls are deemed the best agents for defining criminal behavior.  The unrealistic idea that the judiciary is not competent to formulate substantive criminal law provides a coherent scheme for understanding the devt. of criminal law.

3. Common-law offenses abolished in nearly every state.  Gen’ly confined to

a. Misdemeanor conduct

b. Directly injuring or tending to injure the public or public morals

Mochan: no PA statute sez lewd, harassing phone calls are a crime, but PA penal code sez any offenses punishable at common law remain offenses.  Ct. convicted for “tending to injure public morality.”

4. Common law doctrine retains significance in statutory interpretation.

a. Criminal statutes are a legislative codification of common law subject to interpretation in light of common law doctrine @ time of enactment.

b. Judicial precedent accretes to statutes.

Keeler: CA statute defined murder as (1) unlawful killing (2) of a human being (3) with malice aforethought.  Majority decided class “human being” did not include fetuses b/c legislature that enacted statute did not so intend.  Dissent said quickened fetuses recognized as human beings under common law.  Legislature responded by amending statute to make killing of human being OR  [not “incl.”] fetus murder (except in clinical abortions).

B. Statutory interpretation

1. Judiciary must interpret gen’l rules of statute as applied in specific cases. 

a. Rules of construction (lenity/strict construction; void-for-vagueness) biased in favor of presumption of innocence.

b. Judiciary has a role in protecting the accused’s rights by acting as a check on majoritarian forces that draft broad criminal statutes.

c. In applying rules of construction, judges must avoid creating new crimes therefore must  be governed by legislative intent.  But legislative intent may be unjust to the accused . . . 

2. Statutory clarity 

a. When Code provisions susceptible to different constructions, they shall be read [MPC §1.02(3)]

i. To further the purposes of criminal law (prevention, notice, etc.) AND

ii. To comply with the specific purpose of the provision.

b. Void for vagueness

i. Statutes must be strictly construed in favor of the accused (lenity) BUT

ii. Legislative intent governs in determining purpose of statute.

(a) Changed circumstances: as social, medical, technological changes give new meanings to words in statutes, should courts be bound by legislative intent or should they have the leeway to interpret words in light of contemporary understanding?

Keeler: Medical technology makes chance for survival much greater than it was when murder statute enacted.  Should definition of “human being” be extended on both the birth and the death ends of the spectrum? 

(b) If legislature’s intent unconst’l, judiciary should not respect it but should exercise its power of veto (Bell dissent in Garnett)

iii. Purpose derived fr.

(a) Language of the statute as a whole, incl. title & preamble.

(b) Common & statutory law before statute enacted.

(c) Remedy imposed, suggesting the mischief to be remedied.

(d) Legislative history & circumstances surrounding passage.

(e) Previous interpretations of same or similar statutes.

iv. Unconstitutional vagueness is virtually impossible to find.  If the meaning can be found through research, ct. can uphold statute.

Boyce Motor Lines: “A criminal statute must be sufficiently definite to give notice of the required conduct to one who would avoid its penalties . . . [but] statutes must deal with untold and unforeseen variations in factual situations . . . [there are limits to] the specificity with which legislators can spell out prohibitions.  Consequently, no more than a reasonable degree of certainty can be demanded.”  (US S. Ct., 1952)
Wainwright v. Stone: S. Ct. found statute criminalizing “the abominable & detestable crime against nature, either with mankind or beast” not too vague.  

Rose: TN man convicted under “crime against nature” statute which he said gave no notice that his particular sex act was criminal.   Previous TN ct. ruling said statute would be broadly interp’d in accordance w/ ME precedent.  ME case involved a different act, but mentioned the one TN man had committed.  S. Ct. ruled TN man was on notice that conduct criminal.

In re Banks: “Secretly peeping into a room occupied by a female person” not too vague for NC ct. which ruled that judicial interpretations requiring criminal intent sufficiently narrowed breadth of statute.  (Imported term of art – “legitimate expectation of privacy” fr. search & seizure law – to make the call.)

Bryan: KS S. Ct. found unconstitutionally vague and overbroad stalker statute reading, “Stalking is intentional & malicious following or course of conduct directed @ a specific person when such following or course of conduct seriously alarms, annoys or harasses person , & which serves no legitimate purpose.”

3. Lenity 

a. Statutes must be strictly construed in favor of the accused.

· Analogous to contract doctrine that ambiguity will be construed against the drafter.

b. Rarely used, followed, cited – in essence a tie-breaker after all means of interpretation exhausted.

U.S. v. Foster: Koz wants to force legislatures to write unquestionably clear statutes, so he dusted off the doctrine of lenity to say it’s not clear that a perp is “carrying” a gun when it’s in a zipped bag under a snap-down tarp in the bed of the truck he’s driving.  

Muscarello: S. Ct. said doctrine of lenity does not apply under these circumstances b/c there is no ambiguity about legislative intent.  (Also a case in which a drug dealer had a gun not w/in easy reach in the car.)

4. Mistake

a. Interpretation of statutes is the ct’s job.

b. If a statute is found to be unconstitutional, the accused who relied on the statute has a defense of mistake of law.  

c. Belief that conduct is not criminal is a defense if [MPC §2.04(3)(b)]

i. Accused reasonably relied on an official statement of the law 

(a) statute or other enactment

(b) judicial or administrative decision

(c) interpretation by official charged with interpretation, administration, or enforcement of law defining offense.

ii. Afterward determined to be invalid or erroneous.

Marrero: CT fed’l prison guard carrying unlicensed handgun in NY disco thought NY statute exempting “correction officers . . . of any penal correctional institution” fr. statute criminalizing his conduct applied to him.  He misinterpreted the statute – that’s no defense; the statute itself must be invalid or erroneous.

III Actus Reus

A. Generally

1. Elements of an offense [MPC §1.13(9)]: 

a. Conduct, attendant circumstances, & result 

i. Analytical tools – not elements consciously laid out in statutes.

ii. Attendants = conditions that must be present in conjunction w/ conduct or result to constitute a crime; can be subsumed in both the conduct & result elements of a crime.

b. Incl. in description of forbidden conduct in the definition of the offense OR

c. Est’s the requisite culpability OR

d. Negates an excuse or justification for such conduct OR

e. Negates a defense under the statolim

2. Conduct [MPC 1.13(5)]: 

a. action or omission (or series of actions & omissions) AND 

b. accompanying state of mind [there is a mens rea requirement for ea. material element of an offense]
3. Culpable conduct INCLUDES a voluntary act or omission to perform an act of which actor is physically capable. [MPC §2.01(1)]

Martin: Statute required (1) drunk or intoxicated person (2) appearing in public (3) manifesting a drunk condition.  Ct. assumed appearance must be voluntary so ( not guilty b/c cops arrested him @ home & took him into public.  (Cts. will presume voluntarism requirement; here, though ( voluntarily drunk & voluntarily manifesting drunkenness, not guilty b/c (1) caused no harm (2) aim o’ law was to prevent public intox.)

Decina (1956): ( indicted for “operating a vehicle in a reckless or culpably negligent manner, causing the death of four persons,” b/c he had an epileptic fit while driving & hit/killed 4 kids.  The fit involuntary, but the driving voluntary & the knowledge that fit might occur while driving culpably negligent.

B. Voluntary act

1. Act = bodily movement [MPC §1.13(2)]

2. Voluntary = [defined in the negative in §2.01] [MPC §1.13(3)]:

3. Not voluntary [MPC §2.01(2)]:

a. Reflex or convulsion

b. Movement while unconscious or asleep

c. Conduct made under hypnotic suggestion

d. Bodily movement not produced by effort or will, either conscious or habitual

Utter: ( claims that stabbing a result of “conditioned response” (got through combat training) that overrides his will and makes his act involuntary.  Ct. found insufficient support for theory of automatism.  (( was drunk @ time of stabbing – getting drunk is voluntary so acts arising fr. that condition implicitly voluntary.)

4. Possession = act if possessor [MPC §2.01(4)]:

a. Knowingly procured or received OR

b. Was aware of control over the thing

c. For long enough to get rid of it.

5. Omissions

a. Omission = failure to act [MPC 1.13(4)]

b. Omission w/o action is not an offense unless [MPC 2.01(3)]: 
i. Definition of offense expressly makes omission alone enough OR
ii. Omission = failure to perform a legal duty 
iii. Legal duties arise fr. [first 4 outta Jones v. US ]:
(a) statute 

· general duty statutes rare – VT & most of Europe have them.

(b) status relationship

· protector (parent-child, etc.); possibly co-adventurer

(c) contract

(d) voluntary assumption of duty to care for someone that prevents others fr. rendering aid.  

· Jones constructed voluntary duty narrowly so that liability would lay only for making situation worse.

(e) creation of risk

Beardsley: Weekend binge ends in mistress’ death.  Ct. found no duty arising fr. domestic rel’ship, creation of risk, or voluntary choice to care for helpless.

Kitty Genovese: 38 people heard cries for help as Kitty was murdered in the ctyd but nobody did anything – no legal duty, no liability.  (Bystander effect: ea. person assumed elseone would act.)

David Cash: Knowing that your friend is raping/killing a girl in the bathroom of a casino gives you no duty to act on the victim’s behalf – if your friend were being attacked, your status rel’ship might give rise to duty.

iv. Reasons to limit legal duty/liability for omissions:

(a) line-drawing: in a crowd of onlookers, who has the duty to aid? where does personal responsibility end?

(b) ambiguity: an omission is harder to measure than an act.

(c) amplification: attempt to aid often makes matters worse.

v. Reasons to expand legal duty/liability for omissions:

(a) moral obligation: whenever one is in the company of a helpless person, s/he should have a duty to summon (if not render) aid.

(b) decommodification: rendering or summoning aid should not be seen as a benefit that one can withhold or confer at will, esp.  if the cost in conferring such benefit is minimal compared to the bennie.

6. Acts & omissions compared

a. Affirmative acts give rise to liability in the presence or absence of duty.

b. Liability can be avoided by presenting conduct as an omission where there is no duty to act.  E.g.:

i. shutting the door on a fleeing victim (act: shutting; omission: providing sanctuary)

ii. walking away fr. a ski-slope pile-up in which others were injured (act: leaving; omission: rendering aid)

iii. stopping medical treatment (act: stopping; omission: continuing)

Barber (CA, 1983): Family asked drs. to stop extraordinary measures to keep Mr. Herbert alive.  Even hydration & nourishment were discontinued.  Ct. found not the act of euthanasia but omission acceptable under the rule that dr.s have no duty to continue treatment proven ineffective.

7. Reasons for a voluntary act requirement

a. Utilitarian: can deter voluntary acts; the only bennie in punishing involuntary acts might be discouraging those subject to involuntary spasms fr. posing a risk to others by pursuing certain activities.  (Decina)

b. Retributive: punishment must correlate to will & match crime.

C. Result

1. Conduct crimes require no specific result; result crimes can happen via any kind of conduct.

2. Conduct crimes aim to prevent the same types of harm that are punished by result crimes.  In so doing, they reflect & define public morality.

IV Mens Rea

A.  Justifications for the requirement

1. Consequential

a. Deterrence

i. Specific: experiencing punishment for thoughtless or intentional wickedness instills fear, @ least, if not better manners.

ii. General: witnessing punishment for malicious or negligent behavior teaches one to be careful and restrain destructive urges.

b. Rehabilitation: punishment works on the mind & spirit and is pointless if the mind & spirit were not involved in the conduct.

2. Retributive: punishment does not fulfill its cathartic function unless it is directed against a moral & willful agent.

B. Intent

1. Other terms used in common & statutory law

a. Willfully: voluntarily & intentionally violated a known legal duty (Bishop)

b. Malice: intent or recklessness as to the actual harm (Queen  v. Cunningham)

c. Premeditated: essentially knowing & intentional (Schrader)

2. “General intent” can mean

a. the crime does not specify a mental state; general culpability incl. negligence

b. any expressed or implied mental state that must accompany the actus reus in order to constitute the crime (eg, if battery = “offensive & uninvited touching of another,” implicit general intent is to touch offensively & w/out permission)

3. “Specific intent” can mean

a. a particular mental state is required in the definition of the crime

b. “intent” or “knowledge” is required by the definition of the crime

i. At common law, for result crimes, intent includes both what the actor wants to occur & what s/he knows is virtually certain to result fr. her/his conduct.

ii. Under the MPC to cover common-law intent, must use “purposely or knowingly.”

(a) Having the conscious object of engaging in prohibited conduct/causing prohibited result.

(b) Recognizing that conduct is of a prohibited nature or that a prohibited result is practically certain to follow.

c. elements of crime include 

i. a future purpose (eg, assault w/ intent to rape)

ii. a special motive (eg, contact w/ intent to humiliate)

iii. awareness of an attendant circumstance (eg, sale to a person known to be under 18 yo)

4. PRH test of (’s specific intent: “Would ( say, ‘I failed’ if the result did not occur?”

Cunningham: (, with intent to rob, wrenched gas meter out of wall, causing victim to inhale noxious coal gas.  To be convicted of an offense against her person, statute required that ( act “unlawfully & maliciously.”  Lower ct. found requisite malice but appellate did not.

Conley (1989): ( hit victim w/ bottle, causing permanent numbness, damaged teeth, and a condition called “mucosal mouth.”  Aggravated battery = intentionally or knowingly causing great bodily harm or permanent disability or disfigurement.  ( argued that to be guilty had to intend specific harm defining offense.  Ct. said jury could infer that he intended to cause permanent “disability” (defined by ct as “less than full recovery”) under “the ordinary presumption that one intends the natural & probable consequences of his actions.” (See “Proximate cause” below.)

Sandstrom v. Montana(1979): It violates due process clause to instruct jury that law “presumes that a person intends the ordinary consequences of his voluntary acts.”   However, judge can tell jurors that they may but need not draw such an inference [if they find prosecution has proved conduct b.r.d.]

5. Transferred intent

a. Common law: “Intent follows the bullet” (Harvey v. MD) – the doctrine typically invoked in homicide case when ( accidentally kills unintended target. 

i. Intended offense, unintended victim – Result crimes are not defined so that mens rea attaches to specific person or property to be harmed but only to the nature of the harm.  Therefore, if actor’s conduct causes the type of harm designed, contemplated, or risked, s/he’s liable whether or not aim achieved.  [Reckl or negl: liable for any result w/in the risk?]

ii. “Bad aim” homicide – If actor aims to kill one person but also kills another, should he be liable for both homicides?  If he attempts to kill one, kills another, can he be charged with intentional homicide of one and attempt on the other?  Harvey v. MD: “The fate of the intended target is immaterial.  If the unintended victim is killed, the transferred intent doctrine applies.  If the unintended victim is not killed, the transferred intent doctrine does not apply.”  

Scott (CA, 1996): ( fired automatic weapon into park intending to hit one person but hit another: under common-law doctrine, ( as culpable & harm as great as that intended so ( guilty of intentional murder.

b. MPC: An actor is responsible for the result of his conduct if it was w/in the scope of his purpose, knowledge, recklessness, negligence so long as [MPC §2.03(2)(a) & (3)(a)]:

i. the m.r. attached to the result is no higher that actor’s m.r. in engaging in the conduct.

ii. actual result is of a kind with that planned, envisioned, or probable and not too remote or accidental to have been proximately caused by the conduct. 

C. MPC’s Elemental Approach

1. P must prove ( acted purposely, knowingly, recklessly, or negligently (as law requires) w/ respect to each material element of the offense.  [§2.02(1)]

a. Material element of offense = conduct, circumstances, result [Any element not solely pertaining to j’diction, statolim, venue -- § 1.13(10)]

b. When a statute does not prescribe the mens rea necessary for an element of an offense, it shall be satisfied by proof of purpose, knowledge or recklessness (negl. not enough). [§ 2.02(3)]

c. If a statute incl. a mental state in the definition of the offense but does not assign a companion mental state to each actus reus element of the offense, the specified mental state shall apply to all material elements of the offense unless a contrary purpose plainly appears.  [§2.02.(4)]  [PRH: “‘Plainly appears’ v. broad – may mean you hafta do research.]

Morris: College kid put a worm into circulation as part of a project to show insecurity of ‘puter networx.  Miscalculated reproductive rate – caused harm to “federal interest computers” & charged w/ fed. crime.  Statute read, “intentionally accesses . . . without authorization, and . . . causes loss . . .”  ( said P required to prove intent for both conduct & result; ct. said intent applied only to accessing (strict liability seems to attach to causing harm).

2. Purposely* [§2.02(2)(a)]

a. for conduct or result element: actor’s conscious object is to engage in such conduct or cause such result

b. for attendants element: actor believes, hopes, or knows that requisite attendant circumstances exist

*includes intentionally [§ 1.13(12)]

3. Knowingly* [§2.02(2)(b)]

a. for conduct or attendants elements: actor “is aware” that his conduct is of the nature described in the offense or that such circumstances exist

b. for result elements: actor recognizes that his conduct is “practically certain” to cause such result.

c. Where knowledge of a particular fact is an element of an offense, knowledge is established if a person is aware of a high probability of the fact’s existence (unless he actually believes that it does not exist.)  [MPC § 2.02(7)]

d. “Ostrich instruction”: if evidence leads to inference that ( deliberately closed his eyes to facts that otherwise would have been obvious to him, then he can be deemed to know that which he avoided knowing unless it appears that he actually believed that the fact(s) did not exist.  [“A deliberate effort to avoid guilty knowledge is all the guilty knowledge the law requires.”  – Giovannetti (7th 1990)]

*Statutory requirement of “willful” conduct will be satisfied w/ knowing conduct unless it is clear legislature meant to impose further requirements –  §2.02(4)

Nations: Owner of strip joint didn’t i.d. dancers so she wouldn’t know that she was employing underage girls.  P had burden to prove ( “knowingly” committed offense & ct. found only a reckless disregard of probability so reversed conviction.

4. Recklessly [ §2.02(2)(c)]

a. Actor consciously disregards substantial and unjustifiable risk

b. That the material element of the offense exists or will result fr. his conduct.

c. Risk is such that its disregard = “gross deviation fr. the standard of conduct that a law-abiding person would observe in the actor’s situation.”

i. objective standard (reasonable person)

ii. individualized (in the actor’s sit’n) 

5. Negligently [ §2.02(2)(d)]

a. Actor should be aware of substantial & unjustifiable risk

b. That the material element of the offense exists or will result fr. his conduct.

c. Risk is such that failure to perceive it  = “gross deviation fr. the standard of care that a law-abiding person would observe in the actor’s situation.”

i. objective standard (reasonable person)

ii. individualized (in the actor’s sit’n) 

D. Strict liability

1. Common law: Presume some m.r. in re facts that make conduct criminal.  If offense then qualifies as “public welfare” offense (express or implied legislative intent to impose strict liability), presumption of m.r. requirement may be dropped.

i. Sayre test of a public welfare offense [dunno if conjunctive or alternate]

(a) Is regulation of the social order the primary goal of this statute?

(b) Is the penalty for violation sm. – fine, no chance of imprisonment?

Morrissette (1952): The contention that an injury = crime only when inflicted w/ intention is no provincial or transient notion.

2. MPC: P need prove no particular mental state for offenses or elements of offenses if legislative purpose of strict liability plainly appears.  [§2.05(1)]

a. If statute other than Code imposes strict liability on any element of an offense, that offense is a violation BUT 

b. The offense may be committed culpably (negligence suffices) in which case it may be classified as a misdemeanor or felony [MPC §2.05(2)]

3. Attaches to 

a. Regulatory crimes (aka public welfare offenses), such as  traffic & sanitation violations, for which penalties small.

b. Attendant circumstances element, usually, if it attaches to only one element of an offense (statrape)

4. Admits no defense based on mental state or mistake of fact

a. Moral wrong doctrine: ( violates public morality & merits punishment w/out regard to mental state

i. Must ( recognize that conduct violates public morality?

ii. If no material harm results fr. the conduct, what purpose is served in punishing?  [retribution; majoritarian moralism]

b. Sliding scale: for strict liability crimes with serious penalties, some states have recognized that defense of mistake should be available for lesser grades of the offense (eg, for statrape evidence of mistake of age admissible if victim over 14)

5. Policy debate

a. Against

i. Undermines presumption of innocence & unjustly lightens P’s load

ii. Does not deter b/c provides no incentive to desist upon learning of the true circumstances.  (Inferapenny, inferapound.)

b. For

i. Prevention: in the case of public welfare/regulatory offenses, (’s conduct might lead to harm if it could not legally be stopped.

ii. Deterrence may be effected if knowledge that such acts are criminal is widely dispersed.

Staples: ( possessed gun that could be modified to fall under regulatory scheme requiring fed registration but said didn’t know that it could be so altered (factual mistake a/b attendant circumstance).  Ct. held that severe punishment attached to violation indicated Congress’ intent that P prove knowledge of facts.  Dissent: test of a strict liability public welfare offense (1) thing regulated is dangerous or noxious (2) interest protected is public health, safety, welfare (3) forbidden conduct does not depend on a particular mental state.

Garnett: Mentally handicapped man believed sexual partner 16 yo.  Ct found statute’s silence on mens rea indicated strict liability for sex w/ minor.  Two dissents: (1) Class of crime & penalty (felony; up to 20 yrs) too heavy to impose strict liability; ( unable to appreciate risk should not be held strictly liable. (2) If legislative intent is as majority sez, we should scrutinize this statute for violation of due process.

E. Mistake 
1. Common law

a. Mistake of fact negates mens rea if

i. strict liability does not apply AND

ii. it relates directly to the specific intent required OR

iii. it is reasonable AND ( not morally culpable in committing a general intent crime.

(a) Moral wrong doctrine: if conduct is immoral, even a reasonable mistake is no defense.  (See “Strict Liability” above.)

(b) Corollary: if offense requires specific intent, even an unreasonable mistake of fact is a defense if it negates specific intent

(c) Legal wrong doctrine: if (’s conduct based on the facts as s/he believes them constitutes a crime, s/he is liable for the most serious offense for which s/he is factually guilty.

· Akin to assumrisk: engaging in criminal conduct carries w/ it risk that things will turn out worse than anticipated.

· Compare MPC § 2.04(2): ( liable only for the offense of which s/he wouldabin guilty had things been as thought if ignorance or mistake would otherwise be a defense.  [Allows P to prosecute for crimes up to the level of (’s culpability but no higher.  If ( intended to do worse than s/he did, no defense.]

Navarro: CA ct. interprets statute as saying theft = taking w/ intent to steal.  P failed to prove that ( took the wooden beams w/ intent – he may have thought they were abandoned, believed he had permission.  Rule: Reasonable mistake of fact is a defense to general intent crimes; even an unreasonable mistake negates specific intent.

b. Mistake of law: No excuse unless
i. Statute authorizing conduct later declared unconst’l

ii. ( reasonably relied on a statement of the relevant law made by an official charged w/ interpreting or enforcing it (Twitchell) 

iii. Taxpayer exception: specific intent to violate the law is an element of some fed tax offenses (See Cheek)

Hopkins: Minister convicted of violating statute proscribing advertising marriage services after State’s Atty told him that it was lawful for him to put up a sign.  

Long: DE atty’s advice to client that an AK divorce would be given full faith & credit in DE did not count as an “official” interp’n of law; ( prosecuted for bigamy when she remarried in DE.

Cheek: Pilot who believed income tax law unconst’l as applied to him allowed to plead mistake of law to jury b/c P had to prove that ( had “willfully” violated tax laws (knew he had a duty to pay taxes; mistake need not be reasonable).  Dissent: 70 years after the introduction of income tax, adults should be deemed to know of their duty to pay tax on salary/wages.

2. MPC §2.04
a. Mistake of fact: ignorance or mistake of fact is a defense if

i. it negates the purpose, knowledge, belief, recklessness, or negl. required to est’sh a material element of the offense

ii. the law provides that ignorance or mistake of relevant facts est’s a defense

iii. it applies to the offense actually committed though ( meant to commit another offense, in which case the mistake shall reduce grade & degree of offense to that of which he wouldabin guilty if not mistaken. 

b. Mistake of law: belief that conduct is not an offense is a defense if

i. statute or enactment defining the offense has not been published

ii. actor reasonably relied upon an official statement of the law later determined to be “invalid or erroneous” [unconstitutional]

iii. actor proves his mistake by a preponderance of the evidence

iv. [knowledge, recklessness or negl. as to law governing an offense is not an element of that offense unless the offense is so defined -- §2.02(9)]

Lambert v. CA: L.A. ordinance requiring any convicted person in the city to register w/ police found unconst’l b/c didn’t incl. knowledge or probable knowledge of the duty to register as an element of the offense for failure to register.

Marrero: CT fed prison guard thought he was exempt fr. NY statute criminalizing possession of unlicensed firearm under the “peace officer” exception.  Ct. read NY statute as if it implicitly incl. MPC phrase “afterward determined to be invalid or erroneous” to rule that mistake had to be in the statement of law itself, not in (’s interpretation of it, for ( to have mistake-of-law defense.  Dissent: NY statute sez that one who relies on a statute has a defense, not that one who relies on a statute later found to be unconst’l has a defense.  Don’t want to punish someone who read the statute, acted in reasonable belief that his conduct was legal.

Weiss: Appellate Ct. found (’s genuine belief in his legal authority to make an arrest, though unreasonable, nullified the specific intent of kidnapping.

V Causation

A. Cause-in-fact

1. But-for: result could not have happened w/out (’s act

2. Substantial factor: (s acting independently commit separate acts, any one of which would suffice to bring result: ea. act deemed a cause-in-fact

3. Acceleration: an act that hastens an inevitable result is cause-in-fact

Oxendine: Father’s beating may have aggravated or contributed to earlier harm, but P did not prove b.r.d. that it accelerated death.  Guilty of lesser incl offense of 2° assault.

B. Proximate cause

1. Issue only arises if a but-for cause intervenes betw. (’s act & the result that defines the crime.

a. Superseding cause breaks the chain of causation BUT

b. An omission can never supersede a causative act.

2. Natural & probable consequences doctrine: ( liable for all harm w/in the scope of risk created by the conduct (foreseeable)

a. Negligent medical care is a foreseeable risk w/in the scope, but gross negl. or deliberate mistreatment a superseding cause.

Bush v. Commonwealth: B shoots V w/ intent to kill but only wounds.  @ hospital, V treated by Dr. recovering fr. scarlet fever from whom he catches disease of which he dies.

b. Aggravating acts by victim foreseeable [most j’dictions] but could be called contributory negl.

Queen v. Blaue: Jehovah’s Witness dies after refusing transfusion that probably woulda saved her life.  Ct. said no superseding cause – ( assumes risk of V’s individual beliefs & conditions.

3. LaFave-Scott test:

a. Response: reaction to conditions created by (’s conduct

i. Superseding cause only if abnormal and not foreseeable.

ii. “Abnormal”: less likely to break chain of causation than just “unforeseeable”

iii. Victim’s actions are always a response.
b. Coincidence: intervening act made possible b/c (’s conduct put victim @ a certain place @ a certain time.

i. Superseding cause unless foreseeable.

ii. “Foreseeable” might incl. robbery if ( left victim in a high-crime area in the middle of the night.

4. Intended consequences: if the result ( intended occurs, even if not as planned, ( criminally responsible.

Poisoned water hypo: Hiker enters desert w/ canteen full of water poisoned by A who intends to kill H.  B steals the canteen & H dies of thirst.
Queen v. Michael: Mother gave Nanny “medicine” (poison) to feed to Child.  Nanny didn’t do it, but left the bottle where Brother found it and gave it to Child, who died.  Held: Mother is proxcause.  [Maybe not per L-S test; B’s act may supersede.]

5. “Free, deliberate, informed human action”: Hart & Honoré propose that the causation should be traced back no further than the last voluntary act.

6. Apparent safety doctrine: victim’s failure to do something easily w/in his grasp to extricate himself fr. danger may exonerate ( fr. liability for consequences 

Preslar, NC 1856 – wife escaped husband’s beating but froze to death when she did not go indoors upon reaching her parents’ house.  Husband exonerated.  [Under LaFave-Scott, victim’s reaction could be seen as “normal” & not superseding.]

Kibbe: Drunk victim left @ the side of the road on a cold night w/o glasses, w/ pants down, w/ boots & jacket nearby.  ½ hour later, speeding motorist sees a car heading in the opposite direction flash headlights then sees victim in the middle of his lane.  Goes into shock & fails to brake or swerve.  [S.Ct. ultimately upheld conviction of those who left victim rdside.]

Scates NC 1858: ( stabs V intending to cause serious bodily harm.  @ hospital, Drs. say they cannot save V & she will “surely die in a few days.”  Nurse “turns off V’s ventilator” in order to hasten the end.  [Ct. called N “angel o’ mercy.”]

Hall: Gunman in car begins shooting @ ( who runs 10-12’ to pick up little boy to use as human shield.  Shooter escapes, ( unharmed, but little boy injured.  [Ct. called ( “cowardly & outrageous,” gave him 10 yrs.]  Under MPC no proxcause issue b/c harm w/in contemplation.

C. MPC 

1. Cause-in-fact: Conduct causes a result when it is an antecedent w/o which the result would not have occurred [§2.03(1)(a)]

2. Proxcause?: purposely, knowingly, recklessly, negligently cause result if  [§2.03(2)(b) & (3)(b)]

a. Actual harm = same kind of harm as had in mind or probable AND

b. Not too “remote [time? space?] or accidental” to fairly be attributed to conduct

3. Strict liability causation occurs only if actual result a probable consequence of the conduct [§2.03(4)]

VI Crimes

A. Homicide

1. Unlawful killing of a human being

a. Is there a corpse?

i. Was there a human being? (fetus)

ii. Is it dead yet? (‘brain dead’ vs. irreversible cardiorespiratory repose)

Eulo NY 1984: ( shot victim in the head.  After drs. determined his brain had ceased to function, artificial respiration stopped & organs removed for transplants.  ( sez did not cause death.  Ct. sez that brain-based criteria supplement rather than replace traditional cessation of heartbeat/breathing, nevertheless there was evidence for rational jury to convict ( as proxcause.

b. If there is a corpse assume 2° murder then look for factors to bump the charge up or down.

i. Premeditation, deliberation: bump up to 1°

ii. Provocation ( heatopass: bump it down to voluntary manslaughter

iii. ( proves “absence of implied malice”: bump it down to involuntary (Berry)

2. Murder

a. Common law

i. Proxcause

(a) death of another person is “natural & probable” result of conduct

(b) eggshell victim: a preexisting susceptibility to death does not break the chain of causation if conduct results in death 

(c) year-&-a-day: conduct ceases to be proxcause of death a year & a day after injury or wound inflicted.  [not followed  in many states]

ii. Mens Rea

(a) “Malice aforethought”

· intent to kill or awareness that another’s death would result fr. conduct

· intent to cause (or knowledge that conduct would cause) grievous bodily harm

· depraved/abandoned & malignant ( [extreme recklessness]

· intent to commit felony [strict liability for any death occurring during a felony, caused by commission/attempt of a felony – proxcause issues arise]

(b) ’til c. 1800, murder not divided into degrees.  PA set pattern (followed by CA): marked off 1° @

· poison

· lying in wait

· willful, deliberate, & premeditated (see Schrader below)

· premeditation requires no more than an exercise of choice by (
· premeditation indicates enough time betw. formation of intent to kill & killing to reflect on the intent (Guthrie)

· premeditation means an interval betw. impulse & ultimate act long enough for a reasonable person’s blood to cool, to take 2d look @ response (Morrin)

· does premeditation precede intent? (Hamlet – brooding, brooding then deciding & acting in a twinkling)

· committed during perpetration or attempt of arson, rape, robbery, burglary

(c) 1° remains a capital crime (in 38 states w/ death penalty), lesser p’ment for 2°

· Cardozo suggested that if a jury finds 2° murder it is exercising mercy

Schrader: During an argument, ( stabbed gun-shop owner 51 times (claimed self defense).  Jury instruction [how most cts. define “premeditation”]: “To constitute a willful, deliberate & premeditated killing, it is not necessary that the intention to kill should exist for any set length of time prior to the actual killing; it is only necessary that such intention should have come into existence for the first time at the time of such killing, or any time previously.”

Anderson (1968): CA S.Ct. found a single lethal wound more persuasive of premeditation than many wounds.

Midgett AK: Father’s ultimate beating not done w/ intent to kill, so ct. found 2° murder

Forrest NC: Jury found premeditation in son’s act of bringing gun to hospital; 1° murder – life sentence.
b. MPC §210.2

i. ONLY 1 DEGREE of MURDER based on mens rea
(a) purposely or knowingly OR

(b) recklessly under circumstances manifesting extreme indifference to human life[incl. intent to do serious bodily harm] [depraved (]

(c) such recklessness presumed if actor participating in, attempting, or fleeing from commission or attempt of [f.m.r.]

· robbery or burglary

· rape or deviate sexual intercourse by force or threat thereof

· arson

· kidnapping

· felonious escape

ii. Felony of the first degree [death a possible sentence]

c. Felony Murder Rule

i. Pro: extra deterrence

(a) Most states have an f.m.r. kuz cops & prosecuters like it

ii. Con: harsh! strict liability that could lead to death sentence for an attempted crime against property (burglary)

(a) Has only survived b/c of all the restrictions placed on its application

Stamp: All accomplices to an office robbery guilty of 1° murder when an employee of the office died of (attack shortly after they fled.  (Causation the only issue.)

Fuller: (s stole tires fr. locked vans on car lot then killed driver of another vehicle in accident while fleeing fr. cops.  Statute does not incl. “flight fr.” as a part of its f.m.r., but appellate ct. reinstated murder charge presumably on the reading that “perpetration of” incl. “flight fr.” a felony.

d. Lesser included: lower degrees homicide, attempt [no attempt @ f.m. – Bruce]

3. Voluntary Manslaughter (common law)

a. Provocation/heatopass

i. Partial excuse traditionally available only for

(a) severe assault or battery of ( or a close relative

(b) mutual combat [where most often invoked]

(c) (’s illegal arrest

(d) sudden discovery of spouse’s adultery

ii. May also attach to verbal assault: words, coupled w/ conduct showing a “present intention & ability to cause ( bodily harm,” may furnish sufficient provocation to reduce charge to m.s. (Girouard, MD 1991)

(a) If words alone were adequate provocation, wouldn’t most murders become manslaughter?

(b) If, as in England, words alone were enough, fact finder would need evidence of context incl. the particular characteristix of ea. ( -- bye-bye objective standard.

iii. Provocation must be adequate to induce lethal rage in ordinary person of  fair average disposition.

(a) Ordinary person: tradit’lly no consideration given to particularities of ( 

(b) Pure objective standard eroding, esp. in England.

Bedder: Hooker taunted ( for impotence – English ct. said the truth of the accusation does not excuse (.

Camplin: Kid beaned bugger w/ chapati pan for laughing @ him – English ct. said b/c law enacted after Bedder sez words alone can be adequate provocation, must consider context in which words spoken, incl. (’s age.  [Kid charged as adult – bad idea.]

(c) Adequacy useta be a q. of law, but modern trend is to give it to jury if there’s any evidence of provocation.  [PRH: “U.S. does not make adequacy  jury question.”]  

(d) CA among states adopting “last straw” approach: cumulative provocation can suffice to induce heatopass.

iv. ( must act w/o time to reflect

(a) Traditionally a legal question: did ( have time to cool off?

Girouard: Following brief quarrel w/ wife (5’1”, 115 lb), ( (6’2”, 200 lb) lay down on bed where wife stepped on his back, pulled his hair, insulted him repeatedly, & claimed she’d filed abuse charges against him w/ his C.O.  After asking if that was true, ( went to kitchen, got a knife & went back to bedroom where wife cont’d taunts & threats until ( stabbed her 19 times.  2° murder fr. jury.  Upheld on appeal: words alone do not the excuse of provocation make; (’s reaction was not objectively reasonable.

b. Test for provocation 

i. Did ( lose self control? 

(a) PRH: “straightforward question of fact”

(b) Jonathan Herring: jury can take all relevant evidence into acct. incl. (’s characteristix which might indicate premeditation.

ii. Did victim’s conduct cause (’s actions? [evidence fr. (]

(a) Misdirected retaliation doctrine: victim must provoke rage – heatopass inapplicable to death of 3d party.

(b) Gravity of provocation: hafta look @ (’s characteristix to determine if victim’s conduct sufficient to provoke the reaction.  

(c) Context: in determining gravity, should (’s personal, cultural background provide an excuse for otherwise criminal behavior? [Consider law’s normative function.]

Commonwealth v. Carr: Hiker followed lesbians to secluded spot in woods where he flew into a rage when he saw them have sex.  Tried to intro. evidence of “provocation” based on his own psychological profile.  Convicted of 1°.

iii. Was (’s reaction within the range of what an ordinary person wouldadone?

(a) Self control expected of (: depends on personal characteristix such as age, sex.  Which should be incl. in jury instruction?

(b) PRH: “Application of law should not be varied on basis of variable degrees of self control – there should be a universal adult standard . . . children should not be tried as adults.”

c. Justification or excuse?

i. provocation/heatopass = hybrid justification (under the circumstances, result not wrong) excuse (result was wrong, but actor not culpable)

(a) victim deserved to die – justification

· adequate provocation ltd in some states to unlawful acts

· defense available only for death of provocative person 

· adultery is a form of injustice against ( [!]

(b) ( did not have full control of faculties – excuse 

· passion negates mens rea
· killing not a voluntary act

· PRH: “provocation always an excuse, never a just’n”

ii. heatopass defense is most of all a concession to human weakness

4. Reckless homicide (MPC § 210.3)

a. [Service replacement for “voluntary manslaughter”]

b. Committed recklessly [conscious disregard of substantial, unjustifiable risk] OR

c. Under the influence of extreme mental or emotional disturbance for which there is reasonable explanation [expansion of common-law heatopass]

i. Reasonableness: determined from p.o.v. of someone in actor’s sit’n under the circumstances as s/he believes them to be

ii. Individualized but not subjective standard

iii. [MPC doesn’t state but in application = affirmative defense]

Cassassa: Obsessed stalker killed object of desire.  Interpreting NY statute based on the MPC, ct. found (1) the factors causing the disturbance must be external; (2) disturbance can be based on a series of events; (3) the reasonableness of (’s disturbance must be judged fr. the p.o.v. of an ordinary person in (’s position, not fr. (’s disturbed p.o.v.

d. 2° felony

5. Involuntary manslaughter (Common law)

a. Conduct unduly dangerous to person or unlawful

i. “high probability” that act will result in death AND

(a) PRH: “High probability means qualitative, not quantitative.”

(b) Less justification for risk( lower threshold for “high”  

ii. done w/ “base antisocial motive” AND

iii. w/ wanton disregard for life (Berry citing Watson – CA S.Ct.)

iv. CRIMINAL NEGL. IS GREATER THAN CIVIL

(a) ( must create a substantial & unjustifiable risk

(b) (’s failure to perceive the risk must be contrary to reasonable standards of awareness

b. Not amounting to felony

c. Causing the death of another

i. Causation as always linked to how “conduct” constructed

ii. A failure to act can be reconstructed as an act.

Berry(CA 6th): Fighting dog tied where neighbor’s kids could get to it; ate a kid.  Dog’s owner said P failed to show “implied malice” necessary to prove 2°.  Ct. said unintentional killing = 2° when (1) (’s conduct shows extreme indiff. to human life by its probability of causing death; (2) ( is aware of risks or knows that conduct illegal.  ( said conduct must be an affirmative act rather than an omission for there to be murder; ct. said conduct = keeping the dog which was likely enough to result in death to send this case to the jury.  [Jury convicted of manslaughter.]

Hernandez: Driver w/ drinking slogans displayed w/in & w/out his vehicle caused accident in which victim killed.  Conviction for involuntary manslaughter overturned b/c drinking slogans improperly admitted as evidence of (’s character (which was not at issue).  [Reversible error, ( retried.]  PRH: “Ct. wrong here in its analysis of negligence: [P did have to prove ( knew that drinking & driving dangerous].” 

Williams: Uneducated couple did not take child to dr. when she was obviously extremely sick; kid died.  Statute did not require criminal negl., just simple, so (s guilty of “statutory manslaughter.”

6. Negligent homicide (MPC § 210.4)

a. [Service replacement for “involuntary homicide”]

b. Committed negligently [w/o awareness of substantial, unjustifiable risk]

c. 3° felony

B. Rape

1. Statutory

a. “Common law”

i. Definition: sex betw. adult & person below a statutory age of consent (10-21)

ii. Defenses

(a) Mistake of age not generally recognized.

(b) Many states permit ( to intro. evidence about mistake of age if the victim was close to the statutory age (@ least 14, eg)

(c) 4 states [incl. CA -- Hernandez (1964)] require P to prove a mens rea element as to victim’s age 

· Negl. may be enough if child v. young

· Knowledge may be required if complainant close to majority

Garnett: Mentally handicapped man convicted of statrap though believed 13 yo sexual partner 16 yo.  (See “Strict liability” above.)

b. MPC 

i. Statrape [§213.1]

(a) Male who has sex w/ a female not his wife is guilty of rape if she is

· unconscious [¶(c)]

· under 10 yo [¶(d)]

ii. Corruption of minor or seduction [§213.3]

(a) Not just for men w/ nonwives: “any person who engages in ‘deviate sexual intercourse’ [incl. some penetration; not betw. spouses]” or causes another to do so is guilty of an offense if

· ( @ least 20 yo & victim under 16

· ( guardian/responsible for victim’s welfare & victim under 21

· ( has supervisory or disciplinary authority over victim who is in custody of law or detained in institution incl. hospital

(b) Offense = 3° felony if 20/16 offense; otherwise misdemeanor

iii. Defenses

(a) Mistake of age [§213.6(1)]

· No defense when crime defined as occurring w/ child under 10 yo.

· When critical age over 10, ( may prove by preponderance of the evidence that s/he reasonably believed complainant of age.

(b) Promiscuity of complainant [§213.6(3)]

· If ( can prove by preponderance of evidence that minor had previously been promiscuous with others, defense.

2. Actus reus

a. Common law

i. Penetration

ii. Not wife (most states have either abandoned this or make an exception for estranged wives)

iii. without consent; by force or threat of force; against victim’s will

(a) verbal resistance may or may not prove lack of consent; physical resistance widely regarded  as heightening danger

· most states still require victim demonstrate lack of consent through resistance; not CA – Barnes
(b) threat of force giving rise to reasonable apprehension is a jury question; “threat” may or may not  incl. victim’s knowledge of (’s behavior patterns

(c) M.T.S. “physical  force”: w/o affirmative & freely-given  consent of the other party to the specific act of penetration
iv. by fraud: consent to penetration obtained by fraud = rape ifboi the consent was obtained for an act other than intercourse

b. MPC§ 213.0-.1

i. Male penetrates female per os or per anum

ii. Not his wife 

(a) §213.6: this exclusion does not extend to legally separated spouses

iii. Compels submission by force, threat of imminent death, serious bodily injury, extreme pain or kidnapping to be inflicted on anyone [not just victim, her family members] OR

iv. Secretly administers substances to impair her power to appraise or control her conduct for the purpose of preventing resistance OR

v. [statrape – see above]

3. Mens rea

a. Common law: general intent regarding lack of consent

b. MPC: [looks like strict liability – sez nought a/b purpose, knowledge, etc.]

4. Grading

a. Common law: 2° felony (?)

b. MPC § 213.1: 2° felony; 1st° if

i. bodily injury upon anyone OR 

ii. victim not voluntary social companion AND had not previously permitted actor sexual liberties

5. Defenses

a. CL: mistaken belief in consent

i. No defense in strict liability j’dictions

ii. Genuine [& reasonable] mistake may be a defense if it negates m.r.

(a) if intent or purpose required, any genuine mistake about consent (reasonable or not) will negate m.r.

(b) if recklessness or knowledge as to consent required, a genuine reasonable or negligent belief in consent will negate m.r.

(c) if negligence as to consent required, a genuine reasonable mistake = defense

b. MPC 

i. §213.6: no defenses to garden variety rape, but procedural & evidentiary restrictions that limit prosecution

ii. §2.04: ignorance or mistake as to fact or law provides a defense if it negates the purpose, knowledge, belief, recklessness or negligence required of the offense.

6. Lesser incl. offenses: gross sexual imposition, sexual assault, indecent exposure, attempt

C. Attempt 

1. Actus reus

a. Common law

i. B/c a primary goal of attempt liability is crime prevention, cops (not to mention judges) have a lot of interpretive discretion in finding “attempt.”

McQuirter: Black man seemed to be following white woman for more than ten minutes, ducking & gesturing suspiciously.  When 3d party came out to look, ( went away.  Later arrested chez lui; convicted of attempted assault w/ intent to rape.

ii. Overt act beyond preparation

(a) Abnormal step: step toward crime beyond the pt. @ which “normal citz” would think better of conduct & desist [ fuhgeddabahdit – never used]

Henthorn: ( altered script to get 11 refills instead o’ 1 but suspicious pharmacist called dr. & ( nabbed for attempted fraudulent acquisition of controlled substance.

(b) Dangerous proximity: greater the gravity & probability of the offense & the nearer [time or space?] the act to the crime the stronger the case for attempt

Peaslee: W/ intent to commit arson & defraud insurer, ( set up combustibles in bldg & asked employee to light.  Emp’ee said no but drove w/ ( toward the bldg.  ¼ m. fr. locus, ( said he’d changed his mind & drove away.  B/c ( never set match to combustibles and solicitation not in indictment (if it had been, diff. result), no attempt.

Rizzo: Driving around looking for intended robbery victim is not attempt.

(c) Indispensable element: before there can be an attempt, ( must have control over means essential to the crime’s completion.

Mahboubian: ( hired burglars to fake a robbery in order to defraud insurer.  Burglars arrested before took anything, no insurance claim filed.  By MPC, no attempt to defraud insurer.

(d) Physical proximity: overt act must be proximate to the completed crime; directly tending toward completion; “commencement of consummation”

(e) Probable desistance: in the ordinary & natural course of events, w/o interruption fr. outside source, conduct would result in intended crime [in practice, just the physical proximity test]

Woods: ( agreed to perform an illegal abortion.  Got fee, sterilized implements, draped table, & patient undressing when nabbed.

(f) Res ipsa/Unequivocality: conduct manifests intent to commit a crime to a neutral observer w/o special knowledge of (’s thought processes

Miller: ( walked into hopfield carrying shotgun and walked in a direct line toward G.  Stopped and appeared to load rifle.  J, working in the field, saw him & ran.  ( cont’d toward G who took the gun w/o any resistance.  No attempt: though ( had earlier that day threatened to kill J, conduct in the hopfield did not unequivocally show intent to commit any crime.

Duran: ( began buying guns & ammo mid-Sept.  End Sept., left CO & drove to DC, on the way buying overcoat & more ammo.  For more than two weeks stayed in various hotels around DC.  Early afternoon 10/29, standing outside White Ho.  Two schoolboyz pointed to a guy & said, “Looks like Bill Clinton.”  ( began firing @ the lookalike (not actually Prez).  Convicted of attempted assassination POTUS.

b. MPC: ( is guilty of attempt if, acting w/ the kind of culpability otherwise required for commission of the crime, s/he [§5.01(1)(a)-(c)]:

i. purposely engages in conduct that would constitute the crime if attendant circumstances were as believed OR

ii. for result crime, acts or omits to act w/ the purpose of causing or belief that conduct will cause criminal result OR

iii. purposely engages in conduct that, under the circumstances as s/he believes them, constitutes a substantial step toward commission of the crime.

(a) substantial step: must be strongly corroborative of (’s criminal purpose.  May incl. [§ 5.01(2)(a)-(g)]

· stalking

· enticing to lair

· casing

· b & e

· possession or stashing of tools specific to crime

· soliciting conduct constituting an element of the offense fr. an innocent agent

Reeves: Two 12 yo girls plotted to poison teacher.  When teacher entered classroom, found them giggling over her desk.  They fled, leaving a purse next to her coffee cup.  Moment later, principal (tipped) called plotters to office; rat poison found in purse.  Ct. said substantial step.

iv. Attempt to aid = attempt: conduct designed to aid another in the commission of a crime that would est’sh complicity per § 2.06 [see “Accomplice” below] if the crime were committed by that person constitutes an attempt to commit the crime even if the crime is never attempted or committed by the other person.  [§ 5.01(3)]

2. Mens rea 

a. CL: culpability of the substantive crime + specific intent to attempt it

i. can’t attempt to act unintentionally (negligently); can attempt reckless conduct

ii. strict liability: result – ( must act w/ intent to cause the result; conduct – ( need only intend to engage in the conduct.

b. MPC: culpability of the substantive crime + (1) purpose to engage in the conduct (2) purpose or belief in re result

Gentry: Victim testified that ( poured gasoline on her but that it was ignited accidentally.  ( convicted of attempt murder under statute that required intent to commit the specific offense.  Overturned for failure to prove intent to kill.  [“Intent” here treated as “purpose.”]

Bruce: During a robbery, ( shot Victim who survived.  Not convicted of attempted felony murder b/c liability for the substantive crime is based solely on result; if the result doesn’t happen, that crime didn’t.

Simmons: Man desisted in attempt to have sex w/ girl when he discovered she was under 18.  Ct said the m.r. of the substantive offense does not require knowledge of age so neither does attempt.

Terrell: ( arrested after dropping a gun & running fr. cops dispatched to answer a call about suspicious-looking men near a service station.  Nylon stocking in his pocket but no $$ though he claimed to be on his way to buy ciggies.  Ct. found reasonable inference that target crime = armed robbery.  Dissent: Majority uses same facts to est’sh both intent to commit armed robbery & a substantial step toward armed robbery.

3. Defenses

a. CL: Impossibility – if (’s conduct or objective would not be crime if carried out as desired, attempt is legally impossible.  If, however, the objective is proscribed but ( fails to bring it about b/c of unknown attendant circumstances, no defense.

i. Completed attempt fails

(a) inadequate means (gun misfires, poison is sugar, hoodoo): was it inherently impossible for the desired harm to come about in the attempted manner?

(b) legal definition: offense defined so that (’s conduct does not meet the elemental requirements (rapes wife, hunts in season) or conduct not criminalized

· PRH likes, “It is not an attempt when every act intended by the accused could be completed without committing an offense, even though the accused may at the time believe he is committing an offense.”  (Ct. Martial manual).

Factual: physical circumstances unknown to ( (not a defense)
( ? (
Legal: intended act not criminal (defense)

Pick pocket – empty 

Possess powder – not narcotic

Shoot into bed – empty

Fire gun – not loaded 
Shoot corpse


Bribe person – not juror

Receive property – not stolen

Shoot deer – inanimate
Falsely testify – not material

Thomas: Soldiers had sex w/ corpse they did not know was dead.  Considered a factual error, no bar to conviction for attempted rape.  Dissent: for there to be an attempt there must be an actual potential victim in being or actual material substance a/g whom or w/ which substantive crime could be committed.

Jaffe: Man tried to buy cloth he thought was stolen – no attempt to receive stolen goods b/c the act ( intended if completed would not have been crime.  [PRH: “Statement ok, just applied backwards”]

b. MPC: Abandonment

i. It is an affirmative defense that ( had a change of ( & abandoned the attempt before the result was caused or the last act necessary for the crime was performed.  [§ 5.01(4)]

(a) Abandonment by one accomplice does not exculpate the others

(b) Renunciation must be voluntary (not just chickening out) & complete (not just postponement or transfer of criminal energy to another dastardly scheme).

PRH: if abandonment happens after the crime of attempt, is there a good reason for altering the temporal dimensions of liability  to decriminalize the attempt the way we might decriminalize kiting cheques once they’ve been covered?  First ask if the rationale justifying prosecution for completed attempts applies to incomplete attempts.  If so, defense of abandonment should not be allowed.

Brown: ( kicked in a door then told the principal in the burglary that he didn’t want to go through with it.  Cops nabbed them as leaving.  Attempt was complete when door kicked in – withdrawal too late.

ii. [No impossibility defense under MPC – § 5.01(1)(a): ( guilty of attempt if purposely engages in conduct that wouldabin attempt if circs. as believed.]

iii. Court may charge for a lesser offense or dismiss the charge when (’s conduct inherently unlikely to result in the target crime or any other public danger & demonstrates (’s lack of dangerous propensity.  [§ 5.05(2)]

iv. A person cannot be convicted of more than one inchoate crime for conduct aimed @ the same crime.  [§ 5.05(3)] (See also § 1.07(1).)

4. Grading

a. CL: attempt is a lesser included offense of the substantive crime  [PRH: Since MPC, penalties for attempt greatly increased but few states have equalized punishment as recommended.  “Guilty plea in a plea bargain will be to attempt, but there are fewer & fewer plea bargains.”]

b. MPC: Attempt is a crime of the same grade & degree as the most serious target offense except attempt @ 1° felony = 2° felony.  [§ 5.05(1)]

5. Fed crimes: no fed’l attempt statute – attempt arises only when specific offense contains an attempt element or omnibus statement attaches attempt liability to a whole class of crimes.

D. Accomplice 

1. Actus reus

a. Common law: All parties to the crime can be found guilty of the offense if it is proven a crime was in fact committed.  [Accomplice liability “derivative” in the sense that it derives fr. the commission of the crime, not necessarily in the sense that it cannot exceed  the liability of the actor.]

i. Principal: one who actually engages in the conduct that constitutes the offense or causes the criminal result or employs an innocent agent to do so.

(a) Old school: 1° = perpetrator; 2° = actually or constructively present @  commission to aid or encourage; either one might be convicted of the more serious offense.  Accessory before disting’d: (1) not present @ commission (2) liability derived fr. principals’ – if no conviction principal, no accessory liability (3) lesser offense.  These distinctions applied only to felonies; most j’dictions have done away w/ distinction betw. accessory before & principal.

(b) Innocent Agent: one who effects a criminal act through an innocent or unwitting agt. is a principal in the first degree.  [PRH: “In result crimes, innocent agency doctrine not really needed b/c proxcause analysis will work.”]

Bailey: ( induced drunk & legally blind neighbor to come out on porch w/ gun then called cops.  Neighbor shot @ cops who responded by firing back (self defense).  ( guilty of involuntary manslaughter – query, which was (’s agt, neighbor or cops?  If cops were (’s agt. & they committed no crime, ( not guilty.  If neighbor agt., what was the crime of which ( guilty?

ii. Accomplice (incl. old school principal 2° & accessory before): aids, solicits, counsels, encourages principal before or during commission of offense or has a duty to prevent offense & doesn’t

(a) As long as it’s proven crime was committed, accomplice can be prosecuted; theory of principal & accomplice liability need not be consistent, but the liability is still derivative

(b) contr’n need not  cause offense but must in some way assist commission
(c) LaFave & Scott: accomplice must (1) give assistance or encouragement or fail to perform a legal duty to prevent crime (2) w/ intent to promote or facilitate crime

Hayes: ( proposed burglary to Hill who pretended to agree but meant to set ( up (not an innocent agt).  Hill climbed through window, handed bacon out to (.  B/c Hill did the deed w/o the necessary m.r. (intent to deprive owner permanently), did not burglarize.  W/o a principal, there can be no accomplice liability.  [PRH: “( held the bacon – should be guilty.]

iii. Accessory after: knowingly assists felon after commission; separate, lesser offense

Hoselton: (’s friends broke into barge & stole some stuff while he hung around topside.  ( did not profit fr. theft & P did not prove that ( shared friends’ criminal intent nor took any affirmative act in aid, so conviction as accomplice (2° principal) overturned.
Vaillancourt: One guy burglarizing; ( indicted for “watching.”  Ct. said “mere presence” is not aid.

Wilcox v. Jeffery: Guy who went to Coleman Hawkins concert indicted as accomplice for failing to protest on behalf of England’s musicians.

Helmenstein: Bunchakids rob store.  If they’re all accomplices, their testimony against ea. other must be corroborated by other evidence connecting ea. ( to commission of the offense.  Even the kid who slept through burglary found to be an accomplice b/c he was awake when the deed planned & helped make up a story afterwards.  (Doesn’t take much to be an accomplice.)

Genoa: Narc proposed that ( give him $$ w/ which to buy drugs.  No crime b/c: (1) ( did not solicit (2) even though ( gave narc $$, narc never intended to buy drugs – the substantive crime was not committed & there’s no crime of attempt to aid @ common law.

b. MPC: ( guilty of offense if it is committed by his own conduct or that of (i) his “innocent or irresponsible” agent, or (ii) his accomplice [§2.06(1)-(2)(a) &(c)]

i. “Innocent or irresponsible” agent: person caused by ( to engage in conduct resulting in the offense

(a) PRH: “Duress should fit in here betw. innocent (unknowing, unwitting) & irresponsible (lacking agency b/c insane, infant) though technically duress & other excuses don’t count as irresponsible.”

ii. Accomplice: (1) engages in conduct declared by law to est’sh complicity OR (2) with the purpose of promoting or facilitating commission of the offense [§2.06(3) & (5)]

(a) solicits another person to commit it

(b) aids or agrees or attempts to aid another person in planning or committing the offense [crime must be committed to have liability under §2.06(3) but not under §5.01(3): attempt to aid = attempt even if substantive crime not committed]

(c) fails to make a proper effort to perform a legal duty to prevent commission of the offense

(d) even if ( legally incapable of committing crime (e.g. presumption that minor can’t commit rape), may be accountable if committed by one for whom (’s legally responsible

iii. Not an accomplice [§2.06(6)]: 

(a) victim

(b) one whose conduct is inevitable in the commission of the offense

(c) terminates complicity before commission & renders it entirely ineffectual in commission of offense or makes a proper effort to prevent the offense by warning police or otherwise

Meagan R.: 14 yo helped man break into ho. to have sex w/ her – she can’t be an accomplice to her own statrape; burglary merges into object crime.

iv. Accomplice can be convicted if [§ 2.06(7)]

(a) P proves the offense was committed AND

(b) P proves (’s complicity 

(c) principal need not be convicted (immune, uncaptured, charged w/ smth else… )

Lopez: Boyfriend helped ( escape fr. prison.  If she’s the principal & her acts are justified then no accomplice liability per common law.  (If she merely has an excuse, accomplice may be liable under c.l.)  Under MPC §5.01(3), though, even if she walks boyfriend may be liable for attempt to aid.

Veira: Cust’rs in bar who cheered while perps raped victim could be found guilty of attempt to aid under MPC even if the cheers went unheard.  (Under CL, if cheers had no effect then no accomplice liability.)

2. Mens rea

a. Common law

i. Intent to aid the primary party + intent that such assistance result in commission of the offense charged (mere knowledge that crime may result fr. aid provided not enough)

ii. Exception: Natural & probable consequences doctrine (followed in non-MPC states incl CA) – Accomplice liable for any criminal act that in the natural & probable course of things was a foreseeable consequence of the offense.

(a) P must prove principal committed target crime 

(b) That accomplice aided in commission of target crime

(c) That principal committed 2dary crime

(d) That 2dary was w/in scope of probable offenses arising fr. conduct associated w/ primary offense.

Lauria: ( provided message service to hookers w/ knowledge that @ least one of them was engaged in that b’ness.  Ct. found no direct or inferential evidence that he intended to participate in their crime nor that he had a special interest in its outcome.  Neither conspirator nor accomplice.

Linscott: ( agreed to help in a robbery; his accomplice also committed murder.  Ct. said 2dary crime was foreseeable so ( liable for it.  [Assume no f.m.r. in this state, in which case liability falls on all accomplices whether or not murder foreseeable.]

Richards: Principal solicits crime w/ seething malice; accomplices commit it with depraved (s.  Their intent matches – do the crime – but their m.r.s not identical.  English ct. said principal’s culpability can be no greater than actors’.  PRH, Kadish agree; Smith & Hogan say Richards wrong.

b. MPC

i. In causing innocent agent to commit crime, ( must act w/ the kind of culpability sufficient to prove the offense. [§2.06(2)(a)]

ii. [MPC deliberately ambiguous as to mens rea requirement for attendant circumstances, leaving the issue to judicial discretion.]

iii. Accomplice must act w/ the purpose of promoting, facilitating offense. [§2.06(3)(a)]

iv. Result crimes: accomplice in conduct causing the result is an accomplice in the offense if s/he acted w/ the requisite kind of culpability (if any) in re the result [§2.06(4)].

(a) To determine (’s liability must first define conduct causing the result.

(b) Then take the words “conduct causing the result” in §2.06(4) & substitute them for the words “commission of the offense” in §2.06(3): did (, w/ the purpose of promoting or facilitating the conduct causing the result, solicit the conduct, aid in it, or, having a legal duty to prevent the conduct, fail to prevent it?

(c) If yes, then ask if with regard to the result ( acted with the kind of culpability required of the offense.

State v. Foster: ( gave Friend knife & told him to guard Victim.  F held out knife & V charged into it: negligent homicide. (  argued logical impossibility of having the purpose to engage in negligent conduct but ct. said ( was negl as to result & intentionally aided F in conduct causing result. [PRH: “Giving knife can’t be intentional aid b/c P never showed what conduct constitutes the offense.”; my margin note: “intent” to aid in criminal activity generally coupled w/ mens rea for specific crime that results will always give rise to culpability for a negl. offense.] 

3. Defense: entrapment by law enforcement agt (does not apply if entrapper private cit)

a. subjective test: govt. agt. induces person not predisposed to commit the offense to do so (one is not predisposed if not “ready & willing” to do the deed – Sherman)

b. objective test: govt. agt’s conduct falls below the standard folx expect in the use of govt. power.

4. Rationale for accomplice liability

a. Intention to further the criminal acts of another equivalent to civil law concept of consent to liability.

b. Forfeited personal identity: agreement to participate in crime is a surrendering of agency to another.

E. Conspiracy 

1. Actus reus

a. Common law: a combination of 2 or more w/ the purpose of committing one or more unlawful acts or accomplishing a lawful purpose by unlawful means.  Crime complete upon formation of agreement.

i. Most j’dictions do not require an overt act toward completion of the offense; those that do will be satisfied w/ virtually any act, no matter how insignificant.

ii. No merger: ( may be convicted separately for substantive crime & conspiracy to commit it.  (See “Wharton’s Rule” exception under “Defenses,” below.)

iii. Pinkerton doctrine: once a plot is in place, all parties to the plot are liable for the actions of the others in furtherance of that plot.  Liability lies for

(a) commission of the object crime

(b) acts in furtherance of the object crime

(c) acts w/in the scope of the conspiracy

(d) acts reasonably foreseeable as a necessary or natural consequence of the conspiracy

Pinkerton: ( in prison nevertheless guilty of bro’s moonshining b/c he had not w/drawn fr. the conspiracy that planned the conduct.  A conspirator is guilty of every offense committed by every other member of the conspiracy that was within the scope of the conspiracy, or was a natural and probable consequence of the unlawful agreement.

iv. One agreement to commit several offenses = one conspiracy . . . pro’ly

Braverman: Bootleggers charged w/ a separate conspiracy count for every statutory violation.  S.Ct. one agreement, whether to commit one or several acts = one conspiracy.

Albernaz: Judge imposed consecutive sentences for violations of 2 fed conspiracy statutes though P did not prove 2 separate conspiracies – separate statutes taken as evidence that Congress intended to permit conviction on separate counts of conspiracy to import & distribute.

v. Problems of evidence & scope

(a) How long does a conspiracy last?

Krulewitch: After returning fr. a Mann Act violation, complaining witness claims one ( asked her not to talk about other (’s part in the conspiracy to violate the Mann Act.  Hearsay evidence wrongly admitted: the alleged conspiracy had either never existed or had achieved its aims by the time remarks supposedly made.  Jackson concurrence: Bad habit to neglect prosecuting substantive offenses in favor of throwing a net over “conspiracies.”  Undermines constitutional guarantees of due process.

(b) What evidence is sufficient to prove an agreement?

Azim: ( drove car fr. which friends emerged to beat & rob Victim; stuck around during crime & drove friends away fr. scene.  Association w/ alleged conspirators, knowledge & presence @ scene of crime deemed adequate evidence fr. which jury might infer conspiracy.  [PRH: This ct. would probably agree w/ Cook ct. that agreement must precede crime to be conspiracy.]

Cook: (, (’s bro, & Victim walking down path through wooded area to well-lit service station when Victim fell.  (’s bro then raped V; ( offered encouragement.  Ct. reversed (’s conviction of conspiracy to rape, finding “confederation at the scene” insufficient evidence of a prior agreement. 

(c) What is the scope of liability for members of a conspiracy?

· Wheel: Is there a “community of interests” connecting the spokes?

· Success of one depends on success of other?

· Know of ea. other?

Anderson: ( one of several people who sent clients to abortionist.  Tried for all the substantive crimes committed by abortionist.

Kotteakos: one man fraudulently obtained loans for 8 sets of people; all of them charged as one conspiracy but S.Ct. found a hub, spokes, but no “wheel”connecting the spokes into a single conspiracy.

Kilgore: ( convicted of murdering paraplegic man’s bro on evidence that he was part of a conspiracy to commit the murder.  B/c the paraplegic man apparently (he’s dead) hired one set of bunglers to do the deed then got (, ct could have seen one “chain conspiracy” running through the p.m. & admitted hearsay evidence of the first conspiracy in trial for the second.  Ct. instead saw the paraplegic man as hub of wheel, the two conspiracies as distinct & the hearsay testimony of 1st conspiracy inadmissible at trial for 2d.  That testimony was the only thing linking the 2d conspiracy to the paraplegic man; w/o it, conspiracy evidence no good.

· Chain: Interdependence suggests conspiracy w/o proof of shared interest

Bruno: Drug smugglers’ & retailers’ conspiracy can be inferred fr. the sequential dependence of their actions upon middlemen.  88 (s in TX-LA & NY convicted – ea. liable for the substantive crimes of all the others.  [PRH: “Hook the small fry to roll them over on the big.”]

b. MPC

i. ( guilty of conspiracy w/ another person to commit a crime if w/ the purpose of promoting or facilitating its commission [§ 5.03(1)]

(a) agrees w/ another or others that one or more of them will engage in conduct that constitutes the crime or an attempt or solicitation to commit the crime

(b) agrees to aid in the planning, commission, attempt, or solicitation of a crime

ii. An overt act taken by one of the conspirators in pursuance of the conspiracy must be proved before ( can be convicted of a crime other than 1° or 2° felony [§5.03(5)]

iii. If ( knows the person w/ whom s/he is conspiring has conspired w/ another or others, ( is guilty of conspiring w/ that other, those others.  [§ 5.03(2)]

iv. If ( conspires to commit a number of crimes all w/ the same criminal object or arising fr. a continuous conspiratorial rel’ship, s/he is guilty of only one conspiracy.  [§ 5.03(3)]

v. A conspiracy is a continuing course of conduct that ends when its target crime(s) are committed or abandoned by ( and conspirators [§5.03(7)]

(a) abandonment is presumed if no overt act is taken in the applicable period of limitation

(b) an individual may terminate his own part in the conspiracy if & when he advises co-conspirators or narcs on the scheme incl. his part in it.

vi. Joint prosecution possible if (s charged w/ joint conspiracy or if alleged conspiracies form part of one criminal scheme.  (s can request severance or special verdicts; no ( shall be tried except where s/he entered the conspiracy or an overt act in its pursuance was taken; joinder shall not enlarge (’s liability nor the admissibility of evidence a/g him/her.  [§ 5.03(4)]

vii. merger: If the same conduct est’s more than one offense, ( may be prosecuted for both unless [§ 1.07(1); see also § 5.05(3)]:

(a) one offense is included in the other or the offense consists of a continuous course of conduct & (’s conduct was uninterrupted

(b) one offense is only conspiracy or preparation to commit the other

(c) inconsistent findings of fact are necessary to prove both offenses

(d) one offense derives fr. the general conduct & the other fr. the specific circumstances of that conduct

2. Mens rea

a. CL: intent to combine + intent to achieve an illegal objective or engage in unlawful conduct

i. Can conspire to be reckless; can’t conspire to achieve a result recklessly

Swain: ( convicted of conspiracy to commit 2° murder.  P must prove (1) intent to conspire (2) intent to commit the substantive crime.  2° murder is a result crime w/ an m.r. of express or implied malice.  To conspire to commit a result crime, one must intend to bring about the result; it’s logically impossible to intend to bring about a result through implied malice (recklessness) which may be the grounds on which jury convicted.  Therefore, reversed.

ii. Must know that conduct planned is wrong; need not know all attendants

(a) Crimmins doctrine: can’t conspire to achieve an unintended result

(b) Powell/corrupt motive doctrine: if the conspiracy is to perform a wrongful act, the act remains wrongful whether or not attendant circumstances change the legal nature of the act.

Feola: (s planned a drug rip-off in which they would assault the buyers if necessary to get the $$.  The buyers turned out to be feds.  (s charged w/ assaulting fed officers (substantive crime defined w/ strict liability on the attendant circ of “fed officer”) & conspiring to do same.  S.Ct. found that no knowledge of the attendant circumstance (here carefully glossed as a jurisdictional element) necessary to be guilty of conspiracy to commit the crime.

Powell: (s were municipal officers charged w/ conspiracy to violate a statute that they honestly did not know about when they violated it.  Ct. said it is not possible to conspire w/o knowledge that the acts planned are wrong; conspiracy requires a corrupt motive.

iii. Bilateral theory: there must be an actual agreement betw. 2 or more minds to have a conspiracy 

(a) one person can’t conspire w/ himself but he can solicit

(b) some states: one alleged conspirator’s conviction cannot stand if co-conspirators acquitted at the same trial.  (Inconsistent verdicts fr. separate trials ok.)

People v. Foster: ( proposed a robbery to Ragsdale who pretended to go along.  Ct. said an intent to make an agreement that does not actually become an agreement is not a conspiracy, it’s solicitation.

Campbell: @ joint trial of (s for conspiracy to sell controlled substance, fed agent positively id’d one as a member of the conspiracy but wasn’t sure about the other (though he knew there were two guys).  Failure of proof on one ( did not prevent conviction of the other for conspiracy.

b. MPC: purpose of agreeing + purpose of committing the offense [+ knowledge that direct conspirator is conspiring w/ others]

i. Unilateral theory: one person can be guilty of conspiracy w/o proof that others shared his subjective state of mind [§ 5.03(1): “A person is guilty . . . “]

Miller: (’s co-conspirator was an informer who didn’t intend to carry out the kidnapping.  Ct. found conspiracy for policy reasons: (’s belief that he was conspiring proved a guilty mind fixed on a criminal purpose.  [No explanation for not prosecuting as solicitation.]

3. Grading

a. Common law: [PRH: conspiracy does not usually carry greater penalty than substantive offense.]

b. MPC: Conspiracy is a crime of the same grade & degree as its most serious target offense except conspiracy to commit 1° felony = 2° [§5.05(1)]

4. Defenses

a. Common law

i. Wharton’s Rule: An agreement by 2 persons to commit a crime cannot be prosecuted as a conspiracy when the crime is of such a nature as to require the participation of 2 persons for its commission 

(a) WR usually applies only when the target offense has been committed or attempted.  Acts as a tool to merge conspiracy into substantive crime unless contrary legislative intent plainly appears. 

(b) 3d-party Xception: WR does not apply if crime actually involves more persons than required by crime’s definition

Iannelli: Fed statute defined crime as 5 or more people engaged in gambling biz.  (s charged w/ both substantive offense & conspiracy.  Ct. said W.R. inapplicable to ixnay conspiracy charge b/c (1) 3d party exception does not apply (2) the harm sought to be abated by the anti-gambling statute significantly greater than the offenses @ which W.R. aimed (adultery, e.g.) (3) legislative intent was to strengthen anti-gambling enforcement tools.

ii. Legislative Exemption: If substantive crime defined to require participation by a “protected victim,” perp & victim can’t conspire to commit the crime.

Gebardi: Woman to be transported in i.c. for illicit purposes can’t conspire to violate Mann Act. 

iii. Withdrawal: ( can withdraw fr. a conspiracy by communicating intent to do so to all members of the conspiracy.  Ends liability for later acts committed by others in the conspiracy.

Sconce (CA): ( planned w/ Garcia to commit a murder.  Garcia found someone to help him & scoped the job.  ( then told Garcia he didn’t want to do it.  Held: there had been an overt act so ( guilty of conspiracy.  Rule: if withdrawal is effected before there has been an overt act [CA has an overt act requirement; not all states do] in furtherance of the conspiracy, it is a complete defense.  Withdrawal avoids liability only for the target offense or any subsequent act committed in furtherance of the plan.  

b. MPC

i. It is not a defense to solicitation or conspiracy that one who solicits or conspires to commit a crime w/ another was mistaken in his belief that he or the other party occupied a particular position or had a particular characteristic that is an element of the crime; nor is it a defense that the other party is irresponsible or immune. [§5.04(1)(a) & (b)]

ii. Impossibility: It is a defense to solicitation or conspiracy that if the criminal object were achieved, ( would not be guilty of a crime or as an accomplice (1) though incompetent, through the conduct of one for whom he’s legally accountable or (2) as a victim or (3) as one whose conduct is inevitably incident to the crime. [§5.04(2)]  

iii. Renunciation: It is an affirmative defense that, after conspiring, ( had a change of ( and thwarted the conspiracy’s success [§ 5.03(6)]

iv. Abandonment: ( can end his part in a conspiracy by telling others he’s dropping out @ which pt statolim begins against him.  [§ 5.03(7)(c)]  After that, no accomplice liability per § 2.06(6)(c).

v. Court may charge for a lesser offense or dismiss the charge when (’s part in conspiracy inherently unlikely to result in the target crime or any other public danger & demonstrates (’s lack of dangerous propensity.  [§ 5.05(2)]

5. Rationale

a. Provides an opportunity for intervention before a crime has progressed to the pt of presenting an intolerable danger to society.

b. Concerted action makes it more likely that people will stick to a criminal plan & carry it out (hooey!  just as likely they’ll talk ea. other outta it or get caught).

PRH quoting Clarence Darrow: “A boy steals a candy bar, it’s a misdemeanor.  Two boys agree to steal a candy bar but don’t, it’s a felony.”

VII Defenses

A. Failure of proof

1. Common law: @ least one element of offense cannot be proven b.r.d.

a. P need not disprove affirmative defenses 

i. At all, per Constitution (Patterson v. NY, 1977)

ii. In a minority of j’dictions (most require disproof of affirmdefenses).

b. Reasons P should have burden to disprove justification

i. If there is justification, then there is no crime.

ii. If ( has burden of persuasion, P’s burden b.r.d. unjustly lightened.

2. MPC: Element of an offense incl. conduct, circumstance or result that negates excuse or justification.  [§ 1.13(9)(c)]

a. P need not disprove affirmdefens unless & until there is evidence supporting the defense [§ 1.12(2)]

b. Affirmdefens = one defined as such or involving evidence of justification or excuse peculiarly w/in the knowledge of ( AND about which s/he can fairly be expected to bear the burden of production.  [§ 1.12(3)]

i. Justification = affirmdefens [§ 3.01(1)]

c. If ( produces evidence of affirmdefens, P must then disprove it b.r.d.

3. See also “Mistake of fact” under “Mens rea” above.

Patterson: Though it is unconstitutional to incl. a rebuttable presumption in the definition of an offense (Mullaney v. Wilbur), S.Ct. declared constitutional NY code that defined 2° murder w/o mentioning malice but provided affirmdefens based on absence of  malice. Dissent (Powell, Brennan, Marshall): Any statute that neglects to mention a historically central element of the crime, thereby relegating its proof or disproof to (, is per se unconstitutional.  [Federalism = underlying issue: though Ct. concerned w/ proliferation of defenses, does not want to encroach on state’s police power]

Martin v. OH: S.Ct. upheld state law requiring self defense to be proved by preponderance of the evidence [though it would seem less proof should be enough to defeat P’s proof b.r.d.]

B. Offense modification

1. Though apparently satisfying all the elements of an offense, ( does not actually cause the harm sought to be prevented by statute defining the offense.

a. Acceding to demand of kidnapper or extortionist, e.g.

b. Victim cannot be an accomplice.

2. Defense decriminalizes an aspect of the offense in light of (’s situation.

C. Justifications

1. Conduct or result not wrong b/c societal interest or potentially greater harm outweighs harm caused.  (Negates the actus reus.)

2. See also “Mistake of law” above @ “Mens rea.”  [conduct not wrong]

3. Self Defense

a. Common law: a non-aggressor may use against an aggressor such force as reasonably appears necessary to protect self fr. imminent use of unlawful force

i. Non-aggressor: ( did not initiate or provoke confrontation

(a) Aggressor takes affirmative unlawful act reasonably calculated to provoke an affray.  (May include placing oneself where mere presence could precipitate violence – Rowe, 1966.) [Slippery concept.]

(b) Retract & retreat: if aggressor communicates intent to withdraw AND attempts to do so, s/he regains right of self defense.

ii. Necessary: only imminent bodily harm gives rise to necessity; it begins & ends w/ other party’s unlawful aggression

(a) no duty to retreat except as an alternative to deadly force

· retreat may put ( in more danger fr. assailant w/ firearm

· castle doctrine: ( never has duty to retreat fr. own home

(b) safe haven: once non-aggressor has reached a place of comparative safety, no longer entitled to resort to force against aggressor

(c) objectively reasonable belief that force necessary 

· individualized: background & other relevant characteristix of ( + context (incl.(’s knowledge a/b aggressor) taken into acct.

· many states recognize as an incomplete defense a genuine but unreasonable belief that deadly force necessary (see BWS below)

iii. Proportionality: only so much force as necessary to defeat aggressor’s intent

(a) Deadly force ok only to meet deadly force; not justifiable when retreat available.

(b) Escalation: original aggressor can defend self against disproportionate response.

iv. Injury to 3d parties 

(a) An act justifiable as self defense that inadvertently results in injury of innocent bystander may be insulated fr. crim liability BUT ct. need not instruct on that defense if neither side relies on it – People v. Mathews (Cal.App. 1979)  

(b) Transferred intent/proximate cause: aggressor may be liable for all the natural & probable consequences of aggression, incl. injury to 3d parties. 

Peterson: Following verbal exchange over victim’s attempt to swipe parts fr. (’s wrecked car, ( went into ho. & V got into his car.  ( reappeared w/ gun, loaded it, & told V he would shoot if V moved.  V got out of car, came toward (, returned to car to get lug wrench & advanced toward ( w/ wrench raised even after ( told him to stop.  ( shot & killed V when he reached a distance of about 10’.  Tried for 2°; jury verdict manslaughter confirmed: ( aggressor; castle doctrine inapplicable.  [No word on necessity or proportionality.]

Goetz: Kids on subway asked for $5; ( responded by shooting fr. left to right in a calculated pattern, emptying chamber.  Trial ct. dismissed 10-count indictment b/c Grand Jury instructed to judge the reasonableness of (’s belief of necessity fr. an objective p.o.v.  Statute read, “he reasonably believes,” which NY ct. of last appeal said did not import a subjective standard b/c that would be inconsistent w/ clear purpose of legislature. 

Wanrow: @ 5 a.m., 2 men fr. Up All Night Vigilantes called on suspected diddler (6’2”, drunk) who returned w/ them to ho. where women & children sequestered to straighten out the misunderstanding.  2 men stayed w/o while diddler went in, scared ( (5’4”, female, broken leg) who fatally shot him.  Verdict 2° reversed b/c jury instructed to assess reasonableness of (’s response only in light of acts & circumstances immediately prior to killing, not through (’s eyes.

b. MPC 

i. Use of force against another person justifiable when actor [§ 3.04(1)]

(a) believes [doesn’t have to be reasonable but . . . ]

· reckless or negligent belief that force is necessary negates the defense for any crime based on recklessness or negligence.  [§ 3.09(2)]

· ( estimates necessity of using force based on circumstances as s/he believes them to be [§3.04(c)]

(b) such force immediately necessary to protect self against “unlawful force” 

· force incl. confinement w/o consent or privilege [§ 3.11(1)]

· arrest ( knows to be by peace officer, lawful or not, is never “unlawful force” [§3.04(2)(a)(i)]

(c) by that person on the present occasion [no cumulative effect allowed]

· no defense for recklessly or negligently injuring or creating risk of injury to 3d parties in prosecution for recklessness or negligence toward innocent bystanders [§ 3.09(3)]

ii. “Deadly force”: force used w/ the purpose of causing substantial risk of death or serious bodily harm OR knowledge that such results likely [§ 3.11(1)]

iii. DF justifiable ifboi ( believes it necessary to prevent his own death, serious bodily harm, kidnapping, or forced sexual intercourse.  NOT justified if  [§3.04(2)(b)]:

(a) ( provoked the forceful response by acting w/  purpose to cause death or serious bodily harm

(b) ( knows s/he can w/ complete safety 

· retreat 

· ( needn’t retreat fr. own home or place o’ work unless initial aggressor or attacked by a co-worker

· give assailant the thing to which s/he asserts a right 

· comply w/ demand to abstain fr. an action ( has no duty to take

· if ( is performing a legal duty, need not desist fr. its performance

iv. Confinement is justifiable ifboi ( takes all reasonable measures to release aggressor as soon as ( knows s/he safely can (unless aggressor has been arrested on a charge of a crime).  [§ 3.04(3)]

4. Battered [Partner] Syndrome

a. Is this really a justification or an excuse masquerading as such b/c legislatures don’t like to allow new excuses?

b. Reasons to permit B[P]S defense as justification

i. Consequential: no good purpose served in punishing these (s

ii. Retributive: boy do these victims deserve it!

c. B[P]S as self defense:

i. ( believes

(a) individualized objective standard of reasonableness best: bring in evidence of (’s experience w/ victim

(b) HOSTAGE ANALOGY:  jurors can understand p.o.v. of someone making an escape fr. wrongful confinement.

ii. deadly force

iii. necessary to protect self fr.

(a) ROLE OF EXPERTS: can ( see any other alternative?

iv. imminent

(a) if ( killed in nonconfrontational sit’n, must construct victim’s conduct broadly (the nonconfrontational moment being but a pause)

Haynes: ( poured scalding oil over Inmate (big bully known to carry out threats a/g little guys like () who was playing dominoes in the cafeteria @ the time b/c Inmate (1) had been threatening ( for a month, (2) had assaulted ( the day b4 w/in sight of guards who did nothing, & (3) had threatened that day to “finish what he started” when food service was over.  Easterbrook wrote, “Self defense? How can a sneak attack be self defense?”

(b) HYPERVIGILANCE: fr. experience of abuse, ( better able to read the signs of oppressor’s impending outbursts (e.g., an afternoon  nap always precedes severe beating)

v. serious bodily harm, forced intercourse, death

d. MPC §3.04(1): 

i. does not require that (’s belief be reasonable

ii. but does say force may only be used to repel the “unlawful use of force  . . . on the present occasion”

Norman: After 20 years of degradation incl. many death threats and 48 hrs of continuous abuse, ( shot husband while he slept.  Experts argued ( suffered fr. B[P]S: (1) Belief in oppressor’s total invulnerability (2) No confidence whatsoever in self (3) Inability to see alternative course of action.  Appellate ct. agreed that ( entitled to instruction on self defense b/c jury could reasonably find that ( did not use more force than appeared reasonable to her in the circumstances.   NC S.Ct. said no, the harm was not imminent by a reasonable person standard.  [Manslaughter; served 2 mos., sentence commuted]

5. Necessity

a. Common law

i. ( faced w/ clear & imminent danger

(a) (’s entire course of action in response to the danger must be necessary

(b) ( must actually believe act necessary (necessity alone insufficient)

ii. ( can reasonably expect his/her action will directly abate the danger

iii. ( has no legal alternative to avert the danger

iv. Harm Caused Significantly Less Than That Sought To Be Avoided
(a) fact finder decides if the harm averted was actually greater than that caused

(b) prior legislative enactments showing clear & deliberate choice betw the competing values control 

v. Defense not available if ( reckless or negligent in bringing about the sit’n requiring the choice or in appraising the need for action.

b. MPC § 3.02

i.  Conduct is justified if actor believes it necessary to avoid harm to self or another so long as:

(a) harm sought to be avoided is greater than that to be prevented per the law defining the charged offense and
(b) code or law does not provide defenses or exceptions in the specific sit’n and
(c) legislative purpose to exclude the defense is not otherwise plain

ii. For offense based on reckl or negl, ( has no defense if s/he was reckl or negl in bringing a/b the sit’n requiring the choice of evils or in appraising the sit’n.

iii. [Compare to CL

(a)  no imminence requirement

(b) belief need not be reasonable

(c) harm avoided need not be significantly greater than that caused

(d) a legal alternative to the conduct is not an automatic bar to the defense

(e) threat can be fr. human or environmental source.]

c. Rationale

i. Criminal rules are general rules of conduct that do not apply well in all sit’ns.  Necessity, the mother of justification defenses, recognizes the need for flexibility in applying gen’l rules in specific sit’ns.

ii. ( justified in causing reduced net harm

Leno: Distr. of clean needles asserted that his actions were necessary in the face of  the AIDS epidemic.  Ct. did not agree: danger not clear & imminent but speculative.  Dissent: Though ( may not ultimately be entitled to an instruction on necessity, should be allowed to intro necessity evidence to jury.  [PRH: “Necessity defense most often raised in a case like Leno b/c the kinds of cases it is designed to cover don’t get prosecuted.”]

Gomez: Inmate reported solicitation of murder fr. other inmate & helped cops set the solicitor up.  Cops then let his name slip to the solicitor & provided him no security.  After many death threats & close encounters of the homicidal kind, he violated his parole by arming himself w/ a shotgun.  Necessity?

D. Excuses

1. Conduct or result wrong, but ( not culpable b/c of impaired capacity or will.  (Negates mens rea . . . maybe.)

a. Personal responsibility/moral agency: punishment is pointless if there is none.

b. Proxcause: actor is agent of forces outside her control

c. Few excuses recognized.

2. Automatism

a. The state of a person who, though capable of action, is not conscious of what s/he is doing.

b. It is preferable fr. (’s pov to plead automatism than insanity b/c 

i. plea of automatism = denial that there was a voluntary act = leaving burdproof w/ P; ( must prove insanity

ii. automatism ( acquittal; insanity requires ongoing treatment

3. Duress

a. Common law

i. ( acts under immediate threat of death or grievous bodily harm

(a) not all j’dictions require that source of threat be human

ii. Objectively reasonable fear that threat will be carried out

(a) Acting out of fear is not the same as lacking purpose or knowledge, though it may be the same as acting w/o will.

(b) Mens rea not really negated unless offense defined in such a way that actor’s motive matters.

iii. No reasonable opportunity for escape

iv. ( not @ fault in exposing self to threat

v. (’s offense is not murder.  [PRH: “Sez every ct. that’s ever considered the defense.”]

Rosillo: Informant agreed to testify even though identity known to suspect.  Requested protection.  Suffered threats & apparent attempts on his life; kicked outta ho.; cops gave him a bus ticket to another state & a little money.  Unable to find work, Informant returned & testified falsely.  Prosecuted for perjury.  Duress? 

b. MPC § 2.09

i. An affirmative defense available for conduct in response to a “human threat”

(a) use or threat of unlawful force a/g (’s or another’s person

· not necessarily threat of death or g.b.h.

(b) irresistible to one of reasonable firmness in similar sit’n

· objective individualized standard

· does the conduct incl a voluntary act?

ii. Unavailable for reckl conduct that placed ( in situation of probable duress

iii. Cannot excuse crime based on negl if ( was negl in placing self in sit’n

iv. Women acting on command of their husbands are not presumed to be coerced.

v.  This defense does not preclude a necessity defense.

c. Rationale: Human will is not infallible.

Contento-Pachon: Colombian cabdriver told that his wife & child would be killed if he did not help to smuggle cocaine into U.S.  Conviction overturned b/c trial ct. did not allow him to present evidence of duress or, in the alternative, necessity.  Ct. disting’d betw the two: (1) necessity arises fr. force o’ nature; duress fr. human agency (2) necessity protects a social interest; duress a personal.  [See Gomez above – are these distinctions bogus?]

4. Insanity

a. Common law

i. Defense rarely used, seldom successful
(a) M’Naghton test: @ time of act, disease of mind caused defect of reason that made ( unable (1) to know nature & quality of act OR (2) its wrongfulness

· requires total incapacity of reason or cognition, ignores volition

· meant to be a narrow test applicable only to those who lack capacity to know wrongfulness

(b) Control (irresistible impulse) test: mental illness makes ( unable to stop self fr. doing smth even if s/he recognizes its wrongfulness

· used in conjunction w/ M’N only

· no definitive standard for “irresistible”

(c) MPC (see below): mentally diseased or defective ( not responsible for criminal act if @ time committed lacks “substantial capacity” (1) to “appreciate” wrongfulness of acts OR (2) to conform conduct to requirements of law
· juries apparently respond the same to knowledge standard of M’N & appreciate standard of MPC

· “substantial capacity” the most important innovation

(d) Insanity Defense Reform Act: after the Hinckley case, not only did 4 states drop the insanity defense altogether, but Congress codified the defense for fed crimes
· requires severe mental disease or defect & inability to appreciate nature & quality or wrongfulness of acts

· “wrongfulness” may be moral or legal; juries pro’ly don’t distinguish (may be ignoring instructions & convicting only if find ( “justly responsible”)

ii. Incompetent to stand trial = insufficient present ability (1) to consult w/ atty w/ reasonable degree of rational understanding (2) understand proceedings rationally & factually

(a) Competence may be presumed; ok to require rebuttal by preponderance of evidence (Medina) but not clear & convincing (Cooper)

(b) Forced injection of drugs to make ( competent to stand trial violates due process (Harper, 1990) but coerced administration of drugs before or during trial ok and maybe in some cases forced ok too (Riggins, 1992).

iii. See “Settled insanity” under “Intoxication” below.

iv. Const’l to give ( burden of proving insanity b.r.d. (Rivera v. DE, 1976; aff’g holding of Leland v. OR, 1952).   Majority of states that permit insanity defense put burden of persuasion on (.

v. What happens to ( if found NGRI or GBMI?
(a) Guilty But Mentally Ill (GBMI): P proves all the elements of the offense b.r.d.; no defense is proven; ( is mentally ill.

· Verdict allowed in a few states

· Typically, sentenced for offense then state evaluates for mental health care needs

(b) Not Guilty by Reason of Insanity (NGRI)

· Commitment to mental health facility ‘til ct. approves release.

· May be held until no longer mentally ill and dangerous (Jones), though it violates due process to hold one a/g her will once it is determined that she no longer suffers fr. mental ailment, even if she remains dangerous. (Foucha).

Jones v. US: Preponderance of evidence that present mental illness poses danger to self or others needed to commit ( charged w/ crime. (Civil commitment requires clear & convincing proof – Addington v. TX)
Jackson v. IN: Nature & duration of commitment must bear some reasonable relation to the reason for which ( committed.  So if committed solely b/c incompetent to stand trial, must be formally committed or released after reasonable opportunity to determine whether capacity likely to return in the foreseeable future.

b. MPC

i. A person lacking “substantial capacity” either to appreciate the wrongfulness of his/her acts or to conform  conduct to requirements of law is not responsible for criminal conduct IF [§ 4.01]

(a) At the time of the criminal conduct

(b) S/he suffered a “mental disease or defect”

(c) “Mental disease or defect” does NOT incl. abnormality manifested solely by repeated criminal or otherwise antisocial conduct

ii. Evidence that ( suffered fr. mental disease or defect is admissible whenever it is relevant to prove or disprove a state of mind required for the offense [§4.02(1)] 

iii. Mental disease or defect is an affirmative defense and must be raised @ w/in 10 days of entering not guilty plea (or later w/ ct’s permission).  When acquittal is based on the defense, the verdict & judgment shall so state [§ 4.03]

iv. ( who files intention to rely on insanity defense shall be examined by @ least one ct-apptd psychiatrist [§ 4.05]

v. If (’s mental disease or defect renders her unable to understand the proceedings or assist in her defense, she shall not be tried, convicted, or sentenced for the offense so long as such incapacity endures.  [§ 4.04]

Wilson: ( killed man he believed to be destroying his life & mastermind of mind control gang.  ( wanted instruction on “deluded necessity” (distorted perception of reality that led him to believe his wrong acts justified to prevent greater harm); P wanted instruction that knowledge of wrongfulness = culpability (objective standard).  Ct. went w/ (: ( may show he lacked substantial capacity to appreciate the wrongfulness of conduct if he can show that @ the time b/c of mental illness (1) misperceived reality and (2) harbored belief that society would approve his actions if it knew what he knew, though he recognizes that w/o that knowledge society disapproves.

Crenshaw: ( killed newlywed wife in hotel room, cut off her head, hung out w/ hotel clerk for awhile, then put wife’s remains in car & drove off.  Later picked up hitchhikers who helped him dispose of the corpse before notifying police.  Defense: sensed wife was adulterous & under his religion it is morally proper to kill an adulterous wife.  Wilson analysis: if he believed society would condone his religious beliefs and his actions if it knew what he knew, then he gets insanity instruction based on his belief of moral justification.

Boan: ( shot people in emergency room then drove to church where frustrated in effort to shoot minister.  When cops came, ( aimed @ them but did not shoot, then fled to parent’s home where cops followed.  ( again aimed gun @ cops but didn’t shoot, ran into ho.  Defense: thought he was God so totally justified in “protecting” himself.  Under M’N, not insane; under Wilson if he figured society, upon learning he was God, would approve, then insane.

c. Should Insanity Remain an Excuse?

i. Yes: Nuts aren’t any more moral agents than infants or wild animals

ii. No: As long as they’re adult & human they are moral agents & besides the defense is abused, it’s impossible to administer, it does more harm than good

5. Intoxication

a. Common law

i. Voluntary intoxication is never an excuse  (Of itself, shows general intent, negligence.)

ii. Beg’g 19th c., some j’dictions began admitting evidence of intox for specific intent crimes but trend is now away fr. that.

iii. “Settled insanity”: mental infirmity induced by long-term substance abuse; recognized as an excuse in most j’dictions (not CO) but it’s insanity, not intox 

Graves: Under the influence of LSD & wine, ( burglarized home of victim who died fr. injuries sustained in course of robbery.  Jury not instructed that if intox made ( incapable of forming specific intent to commit robbery or burglary, he could not be convicted of those crimes; convicted ( robbery, burglary, 1° murder (f.m.r.?).  Rule on appeal: voluntary intox may be relevant in est’g whether or not a crime has occurred; P can’t meet its burden of proving every element (incl. mens rea) b.r.d. by excluding evidence.  Reversed; new trial.  Dissent: Rule here overturned was good: intox evidence only applicable to reduce the degree of the crime; where a crime has no lesser degrees (robbery, burglary), intox evidence inadmissible.  If juries are instructed that intox can negate proof b.r.d. of one element of a crime, will believe drunkenness can excuse the crime.  [Legislature enacted statute after this restoring the rule that voluntary intox can serve only to reduce 1° murder to 2°.]

Whitfield (CA S.Ct., 1994): Evidence of intox can be intro’d to reduce murder charge to manslaughter.  Legislature responded w/ statute permitting evidence of voluntary intox to be admitted solely to disprove specific intent or, for murder, express malice aforethought.  B/c 1° can rest on implied malice, statute reins in ct’s doctrine.

Montana v. Egelhoff: It is not a violation of due process to require ( to prove involuntary intox in order to plead intox as a defense.

b. MPC § 2.08

i. Intoxication = disturbance of mental or physical capacity caused by substances introduced into the body.

(a) self-induced = caused by knowing consumption of intoxicants

(b) pathological = effect grossly excessive in proportion to amt. of intoxicant to which ( does not know himself susceptible

ii. Pathological or not self-induced intoxication provides an affirmative defense if @ the time of the conduct it substantially impaired actor’s capacity either to appreciate criminality or to conform to requirements of the law.

iii. Self-induced not a defense to crimes based on reckl or negl.

iv. Not, in itself, a mental disease under the MPC.

E. Non-exculpatory public policy defenses

1. Statute of limitations

2. Incompetence (age limitation)

3. Immunities

a. Diplomatic – foregoing prosecution promotes harmonious international relations.

b. Law enforcement – foregoing prosecution protects police officers’, judges’, legislators’ and executives’ ability to do their jobs.

VIII Procedural considerations

A. Classifications

1. Purposes governing definitions of offenses include [MPC §1.02(1)]:

a. forbid or prevent conduct that wrongfully inflicts or threatens public or private harm

b. safeguard permissible conduct fr. crim prosecution

c. differentiate betw. serious & minor offenses

2. Misdemeanors: crimes designated as such or crimes not otherwise classified.  [MPC §1.04(3) & (6)].  (Petty misdemeanor carries max prison term of less than one yr.  [MPC §104(4)].)

3. Felony

a. Common law: offenses punishable by total forfeiture of property (or death).  Include murder, manslaughter, rape, robbery, arson.

b. Statutory: crime designated by Code or statute as felony or for which penalty is [MPC §1.04(2)]:

i. death

ii. imprisonment in excess of one yr.

B. Lesser included offenses

1. ( may be convicted of an offense incl. in the offense charged when [MPC §1.07(4)]:

a. it is est’d by the same or less evidence as the charged offense

b. it is an attempt or solicitation to commit the charged offense (or a lesser included)

c. it differs fr. the offense charged only in that it involves

i. less serious harm or risk of harm to the same person, property, public interest

ii. lower degree of culpability 

2. Ct. need not instruct jury on lesser incl. unless [MPC §1.07(4)]:

a. there is a rational basis for acquitting of the charged offense AND

b. for convicting on the lesser incl. offense

C. Criminal proof

1. Evidence

a. Probable cause needed to arrest (Terry v. OH, 1968) but innocence presumed.  Guilt must be proven [In re Winship (1970) & MPC §1.12(1)]:

i. Every fact necessary to prove the crime

ii. Beyond a reasonable doubt  

b. Beyond-reasonable doubt perforce a subjective assessment – "moral certainty" not sought but "evidentiary certainty" (Cage, 1990)

c. Circumstantial evidence ALONE cannot sustain a conviction unless the situation supports no reasonable hypothesis of innocence.

Owens (MD, 1992) - not reasonable to suppose anything but that the guy had been driving drunk on a public highway when he was found passed out behind the wheel in a driveway.

2. Jury

a. 6th Amendment guarantees right to trial by jury in all crim prosecutions

i. 6-12 members

ii. Unanimous verdict gen'ly required but "substantial majority" of 12 permitted in some j'dictions

b. Directed verdict ONLY for acquittal ( Sullivan v. LA, 1993) and ONLY if evidence such that no reasonable person could find defendant guilty (Curley v. U.S., 1947).  

c. Power of nullification: juries can ignore the law & make rulings beyond their power as fact-finders. 

3. Standard of review

a. Court presumes trier of fact resolved conflicting inferences arising fr. the facts in favor of prosecution.  (Jackson v. VA, 1979)

b. Deferring to the resolution, ct. asks if rational trier of fact could reasonably have reached the result it did.  (Id.)

Liability
Common law
MPC

Accomplice 
· crime committed by one to whom ( has given aid, counsel or encouragement b4 or during commission (principal)

· a.r.: aids, counsels or encourages principal b4 or during crime

· m.r.: intent to cause, aid or participate in crime (knowledge that another is using (’s assistance/services in furtherance of criminal activity may be enough in some j’dictions)

· defense: entrapment by law enforcement agt. (induces one not predisposed to commit crime or abuses authority)

· prosecution: gotta get the principal to prosecute accomplice; old-school principal 2° now called accomplice & may be guilty of the greater crime than principal actor
· § 2.06: crime committed by (, innocent agent, accomplice

· a.r.: commits; solicits; aids or agrees or attempts to aid another in planning or commission; fails in legal duty to prevent commission; engages in conduct expressly declared to est’sh complicity

· m.r.: purpose of promoting or facilitating [commission of offense] OR [conduct causing result] plus m.r. for the intended result

· exempt: victim; actor whose conduct incidental to crime by definition; turncoat who backs out b4 commission & wholly undoes his contr’n to the crime or narcs

· prosecution: don’t need to convict anyone else of offense so long as it’s proven offense was committed

Attempt 
· a.r.: did e’thing possible but failed OR overt act toward completion of crime (many tests for drawing line betw. preparation & attempt)

· m.r.: of the substantive crime plus specific intent to attempt that crime (can’t attempt negligence)

· defense: legal impossibility: every act intended by ( could be carried out w/o committing an offense
· § 5.01: a.r.: wouldadunnit if attendants as believed OR substantial step toward completion of crime OR attempted to aid (liable for attempt even if other never attempts)

· m.r.: of the substantive crime plus  purpose to engage in the conduct, cause the result

· defense: abandonment (before completing attempt, renounce)

Conspiracy 
· once agrmt formed betw. 2 or more people, crime complete unless j’diction requires overt act (liberally construed)

· m.r.: intent to combine  plus intent to achieve illegal objective

· Pinkerton liability: conspirator liable for any crimes reasonably foreseeable as a consequence of the conspiracy committed by anyone else in the conspiracy

· defenses: Wharton’s rule (crime defined as requiring participation of 2 or more); legislative exemption (“victim” can’t conspire in crime a/g self); withdrawal (ends liability; does not excuse conspiring)
· § 5.03: ( can be liable for conspiracy even if there’s no actual agrmt w/ another
· overt act required for less than 2° felony

· m.r.: purpose of agreeing plus purpose of committing substantive offense

· must know that party w/ whom conspiring also conspiring w/ others to be guilty of conspiring w/ those others

· defense: renunciation – complete defense 
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