Criminal Law
Basic Questions

1) Actus Reus

a) Is the conduct / action defined as criminal by statute?

i. principle of legality

ii. courts can’t create crimes

b) Is statute too vague?

i. tough defense

ii. principle of lenity: strictly construe statutes (rarely works – only in case of absolute tie does it go to Δ)

c) Was there notice of the statute?

i. mistake of law defense: no promulgation of law (§ 2.04(3)(a))

ii. reliance upon mistaken interpretation by an official later found to be erroneous (§ 2.04(3)(b))

d) Was there voluntary action by Δ?
(§ 2.01(2))

i. defense of automatism / insanity

ii. lack of volitional action 

iii. common law requirement of conscious, volitional movement

iv. does statute reach back to some volitional act?

e) Was it an omission by Δ?
(§ 2.01(3))

i. statutory definition of omission as a crime

ii. legal duty to act created by:

a. statutory liability / imposition of duty

b. status relationship 

c. contractual duty to care

d. voluntary aid & seclusion from care of others

e. where Δ has created the risk of harm

2) Mens Rea

a) What mental State does the statute require for culpability? (§ 2.02(2))

i. purposely

ii. knowingly

iii. recklessly

iv. negligently

v. (if no mens rea requirement stated it can only be recklessly, knowingly, or purposely)

b) Common law: what type of intent is needed?

i. general intent – culpability / bad motive in general

ii. specific intent – purpose to cause this result / knowledge that this result would happen

c) Are there mens rea requirements for all the material elements? (§2.02(4))

i. a mens rea requirement for the offense, 

ii. but no distinguishing among the various elements, 

iii. then the requirement is applied to all material elements equally

iv. any “higher” degree of culpability is enough to satisfy the “lesser” ones (§2.04(5))

d) If there is no intent to cause this particular harm, can intent be transferred from contemplated result? (§2.03(2) + common law as well)

i. when purpose or knowledge is mens rea requirement

ii. can’t be shown with unintended result unless:

iii. result only differs in that a different person was harmed OR
iv. actual harm is worse than contemplated

v. actual harm was the same, but in a different manner than contemplated – Is it too remote or accidental to have a just bearing on Δ’s culpability? (§ 2.03(b))

e) Is it a strict liability crime?

i. does the statute lack a mens rea requirement? 

ii. Does it say it’s strict liability?

a. Is it a Common law state with strict liability?

b. Is it an MPC jurisdiction, which has rejected strict liability?

iii. is it a Public Welfare Offense?

f) Is there a mistake of fact that negates the elements of purpose or knowledge?

i. issue of “willful blindness” (§ 2.02(7)))

ii. Common Law questions for specific intent

a. Does the mistake apply to the specific intent element of the crime?

b. Is the mistake enough to defeat the intent?

a. Common questions for general intent crimes (or if mistake doesn’t apply to specific intent)

b. Did Δ act with a morally blameworthy state of mind?

c. Was Δ’s mistake reasonable? 

i) unreasonable mistake defeats specific intent, not general intent

ii) reasonable mistake defeats general intent, morally blameworthy state of mind 

d. Does the legal wrong / moral wrong doctrine apply? – if so, defeats reasonable mistake

iii. MPC questions 

a. Was Δ’s mistaken belief recklessly held? – defeats purpose or knowledge

b. Was Δ’s belief negligently held? – defeats recklessness

g) Is there a mistake of law which defeats mens rea?

i. Is it a Common Law jurisdiction?  -- ignorance of the law is no excuse

ii. Is it an MPC jurisdiction?  Ignorance is no excuse unless: 

(§ 2.02(9))

a. the statute explicitly provides that ignorance of the law is a defense (§ 2.04(1))

b. there is no notice of the law (§ 2.04(3)(a))

c. Δ relies upon an official interpretation of the law later shown to be erroneous (§ 2.04(3)(b))

3) Causation (result crimes) –  Did Δ’s action cause the result? 

a) Was Δ’s action the but for cause of the result?

i. Did Δ’s action accelerate the eventual result?

ii. Did Δ’s action aggravate the action of another Δ? (2 separate but for causes)

b) Was Δ’s action the proximate cause of the result?  (assume but for test is met)

i. Are there intervening but for causes between Δ’s act and the result?

ii. Are any of theses intervening causes enough to break the chain of causation?

a. If the intervening cause was a coincidence, was it foreseeable?

b. If the intervening cause a was a response, was it botj abnormal and unforseeable?

c. (Intervening causes from the victim are always responses)

c) If Δ’s action didn’t cause the result, was the result the intended consequence of her actions?

i. If the victim responded to Δ’s actions and then suffered harm, had he reached a place of Apparent Safety?

iii. Did the victim make a free, rational, and deliberate decision that broke the chain of causation?

Murder 

1) Killing in a Common Law State 

a) Did Δ have intent to kill the victim with malice aforethought?

i. “cold-blooded” murder, premeditated / planned in advance(express malice: 1st degree murder)

ii. Was there intent to kill, just without time to think or plan? (2nd degree murder)

iii. Did Δ have time to take a “second look” at decision to kill? 

a. time for a second look = 1st Degree

b. no time for a second look = 2nd degree

b) Was it a killing in the heat of passion on adequate provocation? (2nd degree murder to manslaughter)

i. Was there a fight or similar provocation of Δ by the victim?

ii. Was it only verbal provocation?

iii. Was Δ inflamed in passion to the extent that he lost control? (look to reduce crime to manslaughter)

iv. Did Δ have time to cool off between provocation and killing?

a. time = a reasonable time

b. CA & some states have a “last straw” theory for time and adequacy provocation

v. Is there a causal connection between the provocation, the passion, and the fatal act?

vi. Consider what would cause a reasonable man to lose control

c) Did the killing take place during the commission of a felony? 

i. felony murder = first degree murder 

ii. all accomplices to the felony are guilty of murder, not just the killer

d) Did Δ display a malignant or abandoned heart / depraved heart / extreme recklessness to the risk of death? (implied malice: 2nd Degree murder)

i. no direct intent to kill, just reckless disregard of unjustifiable risk of death

ii. appreciation of a high risk of death / high probability that the act, if done, will result in death

a. probability is related to motive and justification for conduct 

b. base, antisocial motive for conduct = high probability

iii.  “depraved indifference” to / “callous disregard” of human life

e) Did Δ cause death, but without purpose, knowledge, or recklessness?

i. Was Δ unaware of a substantial and unjustifiable risk, and that ignorance was a gross deviation from the standard of care of a reasonable person?

ii. Involuntary manslaughter – manslaughter by criminal negligence 

iii. Test is by knowing the facts that Δ knew

2) Killing in an MPC State

a) Will the killing constitute a murder?

i. Δ committed the killing purposely or knowingly (§ 210.2(1)(a))

ii. Δ displayed extreme recklessness to the risk of death

a. no direct intent to kill, just reckless disregard of a substantial and unjustifiable risk of death

b. appreciation of a high risk of death / high probability that the act, if done, will result in death

c. “depraved indifference” to / “callous disregard” of human life

iii. The killing was committed during the commission of a felony (§ 210.2(1)(b))

a. extreme recklessness / indifference to human life is presumed

b) If Δ killed purposely or knowingly, was she under a state of extreme mental or emotional disturbance? (§ 210.3(1)(b))

i. there must be a reasonable explanation or excuse for that state of disturbance

a. don’t need provocation from victim

ii. consider the circumstances as Δ saw them and believed them to be

iii. (broader than Common Law – let the jury decide it)

iv. reduces crime from murder to manslaughter 

c) Did Δ cause death recklessly? (= manslaughter ) (§ 210.3(1)(a))

i. result crime, not conduct crime, so any conduct leading to death counts

d) Did Δ cause death negligently – without purpose, knowledge, or recklessness? (= negligent homicide) (§ 210.4(1))

i. Δ was unaware of a substantial and unjustifiable risk, and that ignorance was a gross deviation from the standard of care of a reasonable person

ii. Negligent homicide  – manslaughter by criminal negligence 

Rape

1) Actus Reus of Rape

a) Did Δ have intercourse or sexual relations with the victim?

b) Did Δ use force or the threat of force?

i. common test for the use of force (absent physical evidence)

a. victim’s resistance was overcome by force

b. there was a threat of bodily harm

1. threats can be inferred from fear of the victim

2. victim’s reasonable fear is evidence of the presence of force / threat of force

3. jury can determine reasonableness 

ii. many states (CA) and MPC states have eliminated the requirement for resistance 

a. resistance was designed to show lack of consent of the victim

b. there are other ways to show this

c) Was it against the will of the victim / against her consent?

i. passive victim makes it hard to see force / threat of force / lack of consent, but

ii. permission is not consent 

iii. need affirmative statements or actions which indicate permission

iv. test for permission: objective standard – “Would a reasonable person think that the victim was giving consent?”

v. silence and passive behavior are not indications of permission

vi. new vision of rape – not just forcible rape, but unpermitted sex

2) Mens Rea of Rape

a) Did Δ make a mistake as to victim’s consent? – Common Law states (CA)

i. if rape = intentional intercourse without consent, then Δ must have knowledge of victim’s lack of consent 

ii. mistake as to victim’s consent would eliminate mens rea element

iii. reasonable mistake would work; an unreasonable one will not (general rule in the U.S. forcible rape is a general intent crime) 

iv. need evidence of equivocal conduct by the victim – Δ will always argue that conduct was unequivocal consent (won’t ask for a reasonable mistake instruction)

b) Did Δ make a mistake as to victim’s consent?  MPC

i. MPC § 213(1)(1)(a): element of compulsion; no mens rea element

ii. MPC § 2.02(3): if no mens rea is supplied, it must be purpose, knowledge, or recklessness

iii. Δ must make a reckless mistake at the least

iv. Negligent mistake would eliminate mens rea – even though it’s unreasonable / negligent 

Defenses

1) Does Δ have a defense to the crime?

a) Δ has the burden of production 

b) Prosecutor has the burden of persuasion

i. § 1.12(1): Winship Doctrine – prosecution must prove every element of an offense beyond a reasonable doubt

a. element of an offense: 1.13(9)(c) – conduct that negatives an excuse or justification for such conduct

b. element of offense includes disproof of justification and excuse doctrines

ii. 1.12(2): Δ must meet the burden of production for affirmative defenses

iii. 1.12(3) – it’s an affirmative defense if the code / statute calls it an affirmative defense, or, it’s a matter of excuse / justification peculiarly within the knowledge of Δ

iv. Δ has the burden of production on affirmative defenses; Δ must raise the issue

v. Prosecution has the burden of persuasion at all times, once the issue has been raised by Δ; particular exceptions are possible, as stated in specific sections 

2) was Δ acting in self-defense?

a) if Δ was the aggressor and then acted = no defense 

b) if Δ was an aggressor and then announced his intent to withdraw and made good faith efforts to do so, Δ regains right to self-defense 

3) Did Δ have a reasonable belief that he was in imminent danger of death or serious bodily harm?

a) Common Law on imminence: “It’s going to happen right now;” instant

b) Common law requirement on reasonable belief = Objective standard

i. key is – what aspects of he situation will affect the determination of what a reasonable person would think?

c) MPC § 3.04 on imminence: 

i. has to be immediately necessary on the present occasion
ii. MPC with on the present occasion language permits force “before it’s too late”

iii. Seems to give a bit more room for Δ

d) MPC: subjective standard is “just actual belief”

i. § 3.04(1): “…when the actor believes…”

ii. § 3.04(2)
e) 2 Tier part: if the act is unreasonable and wrong, it will ratchet crime down to a lower level of intent crime 

i. § 3.09(2) – recklessness or negligence with regard to belief = no defense to crime of recklessness

ii. negligent belief = no defense for a crime of negligence, 

iii. if Δ negligently held belief, it’s a defense against assault if the mens rea for assault is recklessness 

f) Common law: defense is either  a complete defense if reasonable, or no defense at all

g) MPC: correlates level of unreasonableness (recklessness vs. negligence) with the mens rea element of the crime 

4) Did Δ use deadly force?

a) you can use deadly force if it’s necessary to protect yourself against deadly force (MPC)

b) MPC: to defend yourself vs. kidnapping, rape, (robbery) & those attempting these crimes against the person, the perps don’t need to be using deadly force, just unlawful force
5) Did Δ have the opportunity to retreat?

a) can’t claim self defense when you have the option to retreat and you use deadly force

b) no need to retreat in your own home

6) Is Δ a victim of BWS and killed in an non-imminent situation?

a) Δ had to reasonably believe that there was no legal recourse that could help her (without use of deadly force)

b) expert testimony helps establish reasonable belief of imminent harm + inability to leave 

c) the more BWS comes out, the further away you get from a reasonable person standard – subjective standard of a BWS victim

i. reasonable sufferer of BWS

ii. person with hyper-vigilance to threats from batterer 

iii. person with beliefs in super-human attributes of batterer

d) BWS is used to loosen imminence requirement, but it’s not justification evidence; it’s excuse evidence

e) Need to change the Common law imminence requirement to permit BWS defense

f) MPC § 3.04 “on the present occasion” imminence language gives a bit more room to Δ

Formal Outline
Overview

A. Trial by Jury: Duncan v. Louisiana
1) purpose: prevent oppression by the government

2) common sense judgment of jury important 

B. Proof Beyond a Reasonable Doubt

1) higher than standard in civil cases

2) these words have always been used in criminal cases

a) no doubt about why this standard applies

b) it’s never been otherwise

3) In re Windship (1970s): states that “beyond a reasonable doubt” is required by the constitution in all criminal cases

4) Basis: 

a) not a self-evident connection to crimes: just means that government has the burden of proof

b) doesn’t assert standard of proof
c) presumption of innocence is a term of art meaning that the standard of proof is higher; highest standard in the system

5) stricter standard of proof = harder to get a conviction  (Why? Why risk letting guilty go free?)

6) Defining reasonable doubt:

a) old problem

b) example of various jury instructions on pp. 12-13

c) “moral certainty” instruction: Victor v. Nebraska: Supreme Court says you can’t use this: it’s not enough

d) Do you need to articulate your reason for reasonable doubt?

A. Role of Remorse 

1) Should sentencing judge take remorse into account?

2) If someone is punished more for not being remorseful, what happens if they’re not remorseful because they’re innocent?

Capital Punishment

A. History

1) Repeal of the death penalty under 8th Amendment

2) People understood that it might be constitutional, but not as practiced

3) States passed new laws

a) provided for aggravating and mitigating circumstances; gave jury guidance for making decisions for/vs. death

b) applied / copied MPC 

c) some states made mandatory death sentences to take it out of jury’s hands – ruled unconstitutional

4) Now: death penalty considered constitutional, so long as the jury has guidelines 

B. Gregg v. Georgia: critical case for constitutionality of death penalty 

1) “judgment of the court” no majority opinion, although 7-2 ruling

a) Steward, joined by 2 others announce opinion

b) 3 more concurring in judgment, not in opinion

c) 1 more for judgment 

d) 2 dissenters

C. Theories of Punishment and Death Penalty

1) Specific deterrence & rehab: don’t apply

2) General deterrence: does it deter better than other options?

3) Incapacitation: no more crimes for that person

4) Retribution 

D. Issue of Innocent People

1) many on death row have been found innocent

2) execution of innocents is a special case

E. Public Opinion

1) proponents take it for granted that the public is in favor of death penalty 

2) but it’s not clear: Is this informed public opinion?

F. Blackman & his Change of Mind

1) system cannot be run fairly

2) Scalia and his answer

DEFENSES:  Role of Criminal Statutes: Principle of Legality

A. Principle of Legality

1) Courts are not supposed to create crimes

2) But, stature says that Common Law crimes are crime (§ 1101)

3) Ostensibly, if court finds an old Common Law crime

4) Common Law crime: “injuriously affecting public morality” – “openly outrages decency and injuriously affects public morality or obstruct, or pervert public justice or the administration of government”  Pa v. DeGrange – Very Broad
5) If Δ’s conduct fits within the Common Law crimes, this fits within Principle of Legality because court is applying a crime, not creating law

B. Problem with Common Law Crimes

1) stated vaguely; arbitrary enforcement is possible

2) lack of notice when a vague statement is pointed to

C. Issues: Can’t create laws with no fair warning

1) expanding the term would be creating a crime 

2) that’s the job of the legislature

3) same idea as ex post facto laws: the meaning would not have been applied to this act before Keeler committed the crime = no fair warning

4) unforeseeable judicial enlargement of the crime

5) Bovie v. City of Columbia
a) unforeseeable judicial expansion is no better than an ex post facto law

b) excess of judicial power 

D. Problem: Class Terms
1) drowned child = a member of a class: “human being”

2) corpse: clearly not a member of the class “human being”

3) court: legislative intent – fetus is not a member of the class of human beings

a) empirical question: not question of fact in the same way as whether the drowned child is a member of the class human being

b) policy question: question of enlarging the class, or whether the child should be a member of the class

4) majority: policy question should be addressed by the legislature 

E. Vague Criminal Statutes can be saved from Constitutional Attack

1) Court looks to own prior decisions 

2) Common Law meaning of terms

3) Prior Judicial Decisions 

F. Is it Fair that we require people to do research on prior cases & keep up with the Supreme Court?

1) can’t just rely on the words of the Penal Code

2) Very Rare that Δ wins a Vagueness Ruling 

a) U.S Supreme Court: you could learn as law-abiding citizen that the Maine Supreme Court had earlier ruled that your sex act was covered by Maine Supreme Court & thus, that the Tenn. Supreme Court would rule that your sex act was covered

1) Very tough to challenge a Statute on the basis that you have no notice

G. Lenity Doctrine

1) by far the least important among vagueness, previously defined conduct, etc.

2) reliance on lenity: must do more than just rely on it

3) Lenity: statutes must be strictly construed 

4) When everything else is equal and you can’t pick between an interpretation which favors government and one which favors Δ, in terms of what legislative intent was, you decide the tie in favor of the Δ

H. Selective Enforcement

1) vague statutes give discretionary power which is subject to abuse

2) abuse by: police, prosecution, judges, juries, etc.

ACTUS REUS
Voluntary Act
A. Elements of Actus Reus:

1) result element

2) conduct element

3) attendant circumstance

B. Statute on Homicide:

1) “killing of a human being by the act, procurement, or omission of another…”

2) key idea here: Act
3) because the act is a material element of the crime, there should be the defense of “it was not an act”

4) presence of the very word “act” is not important, because an act is required anyway 

5) court agrees with Δ: an act is required

C. Common Law Approach (and court’s) to Act:
(p. 115)

1) “an act committed when one is unconscious is not act at all”

2) act must be conscious
3) act must have the consent of the will

a) State v. Strassburg (1910): “without consent of the will, human action cannot be considered as culpable”

4) importance of choice
5) Perkins: “act must be a willed movement”

6) Act must be a voluntary act; requires use of the will

a) willed behavior, movement

b) not simple movement alone

7) distinction between seizures, etc. on the one hand and ordinary willed actions on the other  

D. If Δ was unconscious or in a state of automatism when he stabbed his son, he did not commit a willful act

1) not guilty of murder: There is such a defense
2) but, Appeals Court said that Δ did not present enough evidence to support his defense

E. Issue of Voluntarily Putting Yourself in a State of Unconsciousness

1) Court: “not a complete defense”

2) Meaning: no voluntary act at time of stabbing, but there was a voluntary act before that – getting into a state of intoxication 

F. Model Penal Code and “Voluntary Act”  -- §§ 1.13 & 2.01
1) must be voluntary act

2) Act: bodily movement, whether voluntary or involuntary (§ 1.13)

3) Voluntary acts are not: 

(§ 2.01(2))

a) reflex or convulsion 

b) bodily movement during unconsciousness or sleep

c) conduct during hypnosis or hypnotic suggestion

d) otherwise not a product of the effort or determination of the actor, either conscious or habitual 

G. Automatism vs. Insanity

1) lack of voluntary act, which is an essential element of the crime of murder

2) Insanity = a defense; burden of proof is on the Δ

3) If automatism is placed under insanity, then burden of proof is on Δ

4) Not guilty because of insanity = civil commitment procedures

5) Not guilty because of automatism  = no civil commitment 

H. Mens Rea

(p. 117)

1) mental state: blameworthy mental state with regard to the social harm of the offense

2) Common Law: in strict liability cases, generally a voluntary act is still needed, even though there’s no mens rea
3) MPC doesn’t require voluntary act in strict liability crimes

I. People v. Decina
1) epileptic seizure while driving; kills 4 kids

2) Court of Appeals of NY upholds indictment

3) What happened to voluntary act?

4) MPC § 2.01: “Conduct which includes a voluntary act…”

a) driving a car = voluntary act

b) but, you’re always voluntarily doing something
5) If you only look back at the time in which the crime was committed, both were involuntary because of the seizure

6) You can always look back and find a voluntary act

MENS REA
I. General Overview

A. Two meanings to Mens Rea
1) Broad meaning 

a) Culpability; guilty mind in general

2) Narrow meaning

a) need intent specified in the statute – specific to the crime

b) adopted and well-codified by the Model Penal Code

B. Why do we need mens rea?

1) don’t want to punish without culpability

2) long history as part of Common Law

C. Specific vs. General Intent: Umbrella Terms 

1)  used to organize different concepts in mens rea

2)  MPC eliminated these terms

3)  States that follow the MPC don’t officially use these terms, but you still see it (Conley)

D. General Intent
1) used in common law culpability approach 

2) used with crimes in which mens rea requires recklessness 

3) Whatever the mental state ( has as applied to the actus reus
E. Specific Intent:  mental state which goes beyond the mental state for the actus reus
1) intent to commit some future act 

2) special motive or purpose for committing actus reus – generally associated with purpose or knowledge
3) some offenses require proof of the actor’s awareness of an attendant circumstance 

II. MPC § 2.02(2) on Mens Rea: 4 categories Most influential part of MPC

A.  Purposely 

1) Result: intent to cause that result 

2) Conduct: intent to engage in that conduct

3) Attendant Circumstances: knowledge / hope / belief that they exist

B.  Knowingly
1) Result: knows the result will happen or his conduct is “practically certain” to cause the result

2) Conduct: he knows that the nature of his conduct is criminal

3) Attendant Circumstances:  he knows that such circumstances exist


C.  Recklessly 

1) Result: consciously disregards the substantial and unjustifiable risk that his conduct will cause the result

a) risk = gross deviation from the conduct a law abiding person in his circumstances would observe

b) consider nature and purpose of Δ’s conduct + the circumstances known to Δ

2) Conduct: consciously disregards the substantial and unjustifiable risk that his conduct is criminal

3) Attendant Circumstances: consciously disregards the substantial and unjustifiable risk that the attendant circumstances exist


D.  Negligently 

1) Result: should be aware of the substantial and unjustifiable risk that his conduct will cause the result

a) failure to perceive the risk = gross deviation from the reasonable person standard

b) consider nature and purpose of Δ’s conduct + the circumstances known to Δ

2) Conduct: should be aware of the substantial and unjustifiable risk that his conduct is criminal 

3) Attendant Circumstances: should be aware of the substantial and unjustifiable risk that the attendant circumstances are present

III. Intent

A.   The “Ordinary Presumption” / Inference of Intent
1) Everyone is presumed to intend the natural and probable consequences of her acts

2) Only an inference, so not as conclusive as it could be

3) Jury can’t be instructed that once the State shows the act, their job is done

a) through inference, if intent is inferred from action, if State shows the action beyond a reasonable doubt, then intent would be established the same way

b) would put the burden of proof to show lack of intent on Δ

c) Π must prove all elements beyond a reasonable doubt

d) Jury may be instructed that it has the ordinary presumption of intention in evaluating the evidence Δ’s conduct

4) Intent is defined by result

5) Δ had to have had the intention to cause the result  of permanent disability 

6) Common Law “Intent” did not distinguish between conscious intent to achieve result and foreseeing the result in the context of moral crimes

B.  Transferred Intent: People v. Scott  (CA = a Common Law State) example

1) Δ shoots at X, intending to kill X; misses kills bystander Y instead

a) intent to kill X

b) didn’t intend to harm Y

c) Harms Y

2) Intent to Kill X is transferred to Y = Common Law approach

C.  Common Law argument suggesting that this doctrine is unnecessary 

1) distinction:

a) you intend to kill X; shoot at person you think is X; that   person turns out to be Y; you kill Y

i. you don’t need transferrable intent

ii. common law doesn’t require that you be accurate; 

iii. just that you kill when you intend to kill

b) transferred intent case: you don’t kill person you intend to kill (X), but you kill (Y)

2) Common law thought to mean that you kill the person you intend to kill not sure that this is only interpretation

C. MPC § 2.03 Provision

1) Basic situation: Bad Aim
2) A shoots at X, but kills Y

3) To prove murder, A must have purposely killed Y

a. § 2.03(2)(a): Y’s death was not A’s purpose unless: actual result differs from result designed only in that a different person was injured

b. reaches same result as common law in basic transferred intent situation 

4) A shoots & kills X; same bullet goes through and kills Y

a. Is A guilty of murder of Y?  Prosecution must prove that A purposely caused Y’s death

b. § 2.03(2)(a): Y’s death was not within A’s purpose unless: actual result differs from result designed only in that a different person was injured

i. correct person was harmed

ii. prosecutor won’t be able to prove transferred intent

iii. rejection of expanded liability for A

c. prosecutor would then have to prove A’s mental state with regard to Y’s death: maybe it was reckless

5) X and Y both get wounded but not killed

a. Is A guilty of purposely wounding X? Yes
b. Is A guilty of purposely wounding Y?  

c. § 2.03(2)(a) No; the result differs in more than a different person; it’s a different result 

d. OR: “injury designed would’ve been more serious than that which was actually caused” = Yes!

1) MPC § 2.03: recklessness

2) Δ must be aware of risk when recklessness is an element of the offense

a) risk of actual result

b) death by car = actual result

3) § 2.03(3)(b): if actual result involves the same kind of injury as probable result and is not too remote or accidental in its occurrence to have a [just] bearing on the Δ’s liability or on the gravity of the offense

a) actual result: death by truck

b) probable result: freezing to death

c) key words: remote or accidental
4) Designed to be wide open and be argued as widely as possible 

F. Notion of Knowledge and “Willful Blindness”:  MPC § 2.02(7)  “Ostrich Instruction” in Federal Courts

1) ( says, “I didn’t know.” -- ( says he didn’t meet the knowledge requirement 

2) way of proving Knowledge when it doesn’t exist 

a. high probability that the fact exists + ( turns his eyes from the reality of the fact

b. this court = recklessness

c. someone who could, should, and would know, but deliberately tries not to finds out – so as to avoid liability 

3) Get around proof problem of knowledge 

Strict Liability Crimes

A. Strict Liability aspect almost always involves an attendant circumstance element 

1)  statute doesn’t include mens rea requirement for the attendant circumstance

B. Basic Background Rule Interpretation 

1) Common Law 

a) required some mens rea element

b) must know the facts that make the conduct criminal 

c) given Common Law, if Legislature wants to dispense with the mens rea, they should say so; starting assumption: mens rea is required 

2) It is a legislative intent to get rid of mens rea element if you can show the crime is a Public Welfare Offense / Regulatory Crime

a) Court: assume that there is no intent to need mens rea if there is no mens rea term in the statue

b) Assume omission is deliberate 

C. How do you determine a Public Welfare Offense?

1) regulate potentially harmful / dangerous / injurious items 

2) handling dangerous device puts you on notice that conduct is likely to be regulated 

3) government: guns = dangerous = notice

4) majority in Court: gun ownership = innocent conduct; doesn’t subject individual to strict regulation

5) Court: conduct it’s regulating is not potentially harmful, dangerous conduct; innocent, traditionally lawful conduct is not a public welfare offense

D. Role of Penalty 

1) to decide if legislature intended men rea, look at the penalty

2) size of penalty is a significant factor in statutory interpretation 
3) traditional Public Welfare Offenses have light penalties
a) not a crime; a violation

b) 10 year offense = tough to find a public welfare offense for this

4) DeLint: 5 year Public Welfare Offense 

a) if 10 years is too much

b) 5 years is to much

5) Court doesn’t rule on this, but it uses it as support

E. Conclusion 

1) if Congress wants statutes with a 10 year prison term without a mens rea element, it must explicitly say so

F. Strict Liability Crimes in General:  Main Aspects

1) business related, with smaller penalties

2) statutory rape and other sex crimes: strict liability with regard to the victim’s age, attendant circumstances

Defense of Mistake

I. Overview

A. Issue of Mens Rea from the Other Side 

1) need knowledge; guilty mind = specific intent for particular crime

2) Δ: look at knowledge:

a) an element which requires a certain knowledge

b) when Δ lacks that particular knowledge, the element is not present

B. Common Law Rules on Mistake

1) not straight

2) many States (including CA) are not MPC States; common law States

a) 1st Q: “Is the crime a general intent, specific intent, or strict liability crime?”

b) If specific intent: do an elemental analysis: 

i. “Does this mistake of fact apply to the specific intent element of the crime?”

ii. “Does the mistake negate the element of intent in the crime?”

c) If mistake does not relate to specific intent, but does relate to general intent, then analyze like a general intent crime

d) General Intent: look at culpability 

i. Analysis: “Did Δ do the act with a morally blameworthy state of mind?”

ii. “Was Δ’s mistake reasonable?” – reasonable mistake defeats morally blameworthy state of mind

iii. apply “moral wrong” / “legal wrong” doctrine

e) If Strict Liability: mistake of fact is irrelevant 
i. no blameworthiness element

ii. doesn’t matter if mistake is reasonable

C. Common Law: Good Faith Mistaken Belief negates specific intent if Δ honestly believed mistake was correct

1) Specific Intent Crime: doesn’t matter if the belief is reasonable of unreasonable; still negates intent

2) General Intent Crime: It does matter if it’s unreasonable; mistake must be reasonable 

D. Problem with the Distinction between specific / general intent; reasonable / unreasonable belief

1) if Δ is negligent in his belief that gun was unloaded (= an unreasonable belief), negates the element of recklessness
2) could’ve been more

a) consciously disregarded risk of there still being a bullet

b) still enough to get him on recklessness

c) belief that gun was unloaded = reckless belief
E. Moral Wrong Doctrine

1) when you have a general intent crime, Common Law negates intent if mistaken belief was reasonable

a) Moral Wrong doctrine: if conduct is immoral, then even though mistake is reasonable, it’s not a defense

b) look at situation through the eyes of Δ

2) moral wrong: there is still moral blameworthiness, so mistake doesn’t eliminate culpability; you assume the risk that you’re wrong

3) controversial, easy to attack, but main problem is that if Δ’s conduct is so immoral that he runs the risk of being wrong, then the legislature should’ve made the conduct he thought he was doing a crime

4) violates Principle of Legality (see Keeler)

F. Mistake of Law

1) Mistake about meaning of statute, not about an element 

2) Common Law rule: “ignorance of the law is no excuse” / Mistake of law is no defense = starting point

3) Statute provides no mental state as an element

G. MPC § 2.02(9) 

1) “knowledge, recklessness, negligence as to whether conduct constitutes an element of the offense” – Ignorance of the law is no excuse / defense 

2) exception: unless the definition of the offense or Code so provides

a) crime itself is defined to say there’s an element of law that some mens rea is required

3) exception leads us to 2.04(1)
a) ignorance or mistake as to a matter of fact or law is a defense if: 

b) (mistake of law = mistake of fact; two are treated the same way)

c) applies whenever a crime definition requires some kind of mens rea as to the existence, application, or meaning of the law

4) second exception: “unless Code so provides” 2.04(3)

a) ignorance is a defense when:

i. reliance on an official interpretation, later proven to be wrong

ii. statute is not known and is not published or otherwise reasonably made known

5) major innovation in the MPC effort to make ignorance of the law a defense in some circumstances 

H. Estoppel Defense: Hard to Prove

1) reliance on government statement that something is lawful

2) Miller v. Commonwealth: muzzle loading rifle case

a) all of the officials he contacted were not in charge of enforcing state law

b) his Probation Officer seemed like someone on whom the state would want him to rely for official interpretation of the law

3) Hopkins v. State: pastor advertising marriage

a) relied on D.A., but how was he advised?  Over coffee in a diner?

b) What you want would be an official statement from the DA’s office saying it’s O.K., but no DA will ever give you this (CA AG’s office does)

4) Long v. State:  Delaware bigamy case

a) private lawyer’s advice won’t cut it for an estoppel defense 

Causation
I. Overview: Result Crimes: Vasquez
A. Issue of Causation comes up in Result Crimes

1) death

2) personal injury

3) property damage

B. Δ must cause the result

1) statute: vehicular homicide = killing of a human being with a car; court interprets this to mean causation
2) term “causation” is not always in statute

C. 2 Aspects to Consider

1) Cause – in – Fact / Actual Cause
a) causation in a “true sense” 

b) only “true” aspect of causation 

c) But For test: how court determines if actual cause is established 

d) Substantial Factor test: unusual case exception: 

i. multiple Δ’s acting independently 

ii. each act is sufficient to cause result; neither act passes the but for test

2) Proximate Cause / Legal Cause
a) not same concept as in Torts

b) must be studied separately 

D. Theory of Causation: Acceleration 

1) conduct of accelerating victim’s death = causing death

2) Victim would’ve lived longer were it not for Δ’s action

3) If victim died any sooner = acceleration = cause of death = manslaughter 

4) 2 people, acting independently of each other, can cause death

E. Other Possible Prosecution Theories

1) each Δ inflicts a non-lethal injury, the combination of which cause death

a) no acceleration theory

b) an aggravation theory; 2nd injury changes 1st injury to a mortal wound

c) not a substantial factor test; 2 separate but for causes 

2) Substantial Factor test?

a) 2 weren’t each mortal injuries

b) MPC has no substantial factor test

c) Commentary says it’s supposed to be covered, but is it?

II. Proximate Cause 

A. Always Start with Actual Cause

1) Who is the actual cause of the result?

2) Who answers the but for causation?

3) Then questions of proximate causation can come into play

B. Practical Applications of Proximate Cause

1) very few cases where proximate cause is involved are clear-cut

2) attorneys get to argue proximate cause; there are factors pointing both ways

3) attorney gets to argue insufficient evidence of proximate cause to the judge as a matter of law 

a) tough to win

b) arguable on both sides

III. Intervening Causes

A. Δ is convicted of murder

1) Δ engaged in reckless conduct which caused a grave risk of death

a) grave risk of death = freezing to death; getting hit by a car; eaten by mountain lion, etc.

b) causes victim’s death: but for causation is met, move to proximate cause

2) identify causes which intervened in between Δ’s act and ultimate result 

a) but for causes only!

b) Examples:

i. Stafford went into road

ii. Blake drove truck & hit victim

B. Key Issue: Is there a reason to cut off Δ’s liability for the result?

1) Should the chain of causation be broken?

2) Is any intervening cause enough to break the chain?

C. Terms: Intervening & Supervening 

1) Intervening Cause: a but for cause which comes between Δ’s action and the result 

2) Supervening / Superceding Cause: 

a) not a useful concept

b) label applied to an intervening cause when the court has concluded that the cause breaks the chain of causation

c) conclusion of the analysis – not helpful in making the analysis

D. LaFave, Scott approach to Intervening Cause
(Coincidence)

1) Coincidence vs. Response

2) Coincidence: because of Δ’s actions, the victim was in a certain place and time, & thus it was possible for the intervening cause to have an effect

3) Objective test: if coincidence, was it foreseeable?

a) if not foreseeable, the chain is broken

b) if foreseeable, then the chain is not boken

E. Lafave Scott & Intervening Cause of Victim’s action
(Response)

1) Response: reaction to Δ’s action; anytime it’s the victim, it’s a response
2) Won’t break the chain of causation unless abnormal and unforeseeable
a) abnormal: more difficult to break the chain of causation; anything that’s not abnormal is O.K.; can be normal and unforeseeable 

b) unforeseeable: must also be abnormal 

F. Problem of Proximate Cause doctrine 

1) no matter what happens, Δ’s personal culpability is exactly the same

2) only the ending is different

3) supposed to reflect some type of judgment based on causal factors: doing Justice:  Is it just to hold Δ liable?

4) But Δ’s actions are always the same – culpability is based upon the result (luck, chance, etc.)

5) Justice – based decision, but Δ’s culpability is the same, only difference is the result, which is subject to luck, chance, etc.

G. Intended Consequences: Regina v. Miller
(poisoning of child)

1) mother is proximate cause of child’s death; that’s her intent; doesn’t matter that there were other intervening causes; she got what she wanted

2) Courts strictly interpret doctrine

a) mother intended to poison child; child is poisoned

b) mother intends to poison child; child goes to hospital and is killed by negligent doctor

3) LaFave

a) Is nurse’s conduct of not administering medicine & leaving it around a response, normal, foreseeable?

b) Child’s activity = coincidence
H. State v. Preslar: “Apparent Safety Doctrine”

1) woman flees husband’s beating & goes to parents’ house

2) doesn’t go in – falls asleep on cold ground and does

3) husband = but for cause of death

4) Proximate cause?

a) response was abnormal and unforeseeable

b) response: battered woman’s actions were not abnormal

I. “Free, Deliberate, Informed Decision”

1) if victim makes a free, deliberate, and informed decision re: an intervening cause, that breaks the chain of causation

J. Factors

1) contributory negligence of victim = a factor, not a defense

2) omissions generally won’t break chain of causation

3) Intended Consequences doctrine

4) Apparent Safety doctrine

5) Free, Deliberate, Informed response
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Murder
I. Premeditation / Deliberation Requirement for 1st Degree Murder

A. MPC § 2.10(2)
1) 1st split between 1st and 2nd degree murder was because of the death penalty

2) MPC: 2 objections to death penalty

a) not in favor of death penalty 

b) separate section recommending that death penalty only be imposed on basis of aggravating circumstances & no mitigating circumstances 

3) MPC: Just one crime of murder

a) covers 4 Common Law mental states accounting for “malice aforethought”

i. purposely or knowingly (Common Law: intent to kill)

ii. recklessly, extreme indifference to human life (Common Law: depraved heart; extreme recklessness)

iii. felony murder

iv. murder when intent to cause bodily harm; extreme bodily injury (MPC puts this under recklessness / extreme indifference)  p. 272 n. 6

b) different types of homicide, but just one type of murder (no 1st degree, 2nd degree)

II. Manslaughter 

A. Conceptualize Common Law (U.S.)

1) Start with Murder (2nd degree)

a) requires malice aforethought 

2) Some of these murders can move up to 1st degree

a) intent to kill; murders which meet the premeditated / deliberation test

3) Some can move Down
a) they can be reduced to manslaughter, especially voluntary manslaughter

B. Common Law just had Homicide

1) English Common Law later split into Murder and Manslaughter

2) Later, manslaughter divided into 2 (unhelpful) labels

a) voluntary (by intention)

b) involuntary (by risky conduct)

C. Voluntary Manslaughter 

1) killing that would otherwise be murder (2nd degree)…

a) [intent to kill murder]

b) except that killing was done “in the heat of passion on adequate provocation”

2) still the definition on most of the U.S. 

3) courts will interpret manslaughter statutes to include this Common Law definition 

4) Δ defends that it’s manslaughter – brings in “in the heat of passion on adequate provocation” 

a) type of defense: “Provocation Defense”

b) successful defense of provocation = crime of murder is reduced to manslaughter 

c) 3, 6, 11 years for voluntary manslaughter vs. 25 to life for murder

5) Provocation Defense is controversial 

a) Common Law had specific categories for provocation – usually fighting crimes and other narrow categories 

b) MPC proposed broader version of provocation defense

c) Resistance by courts to expand it

d) Last few years – there had been an attempt to abolish provocation defense

D. Common Law requirements to move from Murder to Manslaughter 

1) must be adequate provocation 

2) killing must be in the heat of passion

3) must be sudden; killing must have followed provocation with no time to cool off

4) there must be causation between provocation and killing

E. Provocation must be Adequate (#1 above)

1) words alone are not enough for provocation

2) provocation must be enough to inflame the passion of the reasonable person; provocation must tend to arouse passion in the reasonable person

a) problem: a reasonable person doesn’t act from passion

b) Maher: “ordinary person” is better – an ordinary person may be liable to act out of passion and lash out

3) ordinary person might act out of passion and lose control just from verbal provocation


a) insults and taunts do cause people to snap and lash out

b) Hober: very common for murders to arise from verbal exchange

c) Policy reason: we don’t want this to happen, so can’t allow words to be adequate provocation 

F. Who decides what’s adequate?

1) give it to the Court: court decides what’s adequate as a matter of law
a) if court says it’s adequate, the jury gets to hear provocation defense 

b) if not, jury never hears it

2) give the standard to the Jury & let them decide

a) jury may know more about what the ordinary / reasonable person would do in the face of a given provocation

b) this has been the trend – movement in this direction

G. Cooling-off time requirement

1) problem of brooding and the buildup of emotion (p. 292 n. 4) 

2) a few states (CA) have adopted a “last straw” theory

a) earlier provocation incidents are combined 

b) killing is then triggered by something which in itself is insufficient for provocation

H. All this just gets defense to the Jury; the jury doesn’t have to accept the defense 

I.  U.S. Common Law: need more than Words alone

1) Words need violent conduct accompanying them 

2) Although in States which follow the MPC, words can be enough

K. Objective Part: Reasonable Man: 2 requirements:


1)    Δ was in the heat of passion, out of control

3) Δ was provoked to lose control

4) Straightforward question of fact: was Δ subjectively out of control? (only way we know is through Δ’s evidence)

5) Question of evidence: was provocation adequate; was it enough to make a reasonable person do what Δ did? (not a question of fact; a matter of applying the standard)

L. Gravity of the Provocation

1) Jury must decide what effect the provocation should have on the reasonable person

2) In deciding the effect of the provocation, you should consider the reasonable person with Δ’s characteristics

a) How will you understand the provocation unless it’s a person with the characteristics which were insulted?

b) Racist taunts must be understood from the perspective of the person who was insulted 

3) There must be some limits on what we consider to be acceptable considerations from the point of view of  the Δ: which characteristics of Δ should be factored into the reasonable person consideration?

a) “reasonable racist”; “reasonable fascist”; “reasonable homophobe”

M. Powers of Self Control

1) Should jury be able to Δ’s characteristics in determining if a reasonable person would have lost control?

2) Why should jury consider Δ’s age? – Because a person of that age does not have the same level of self-control as an adult

3) What about drunks and glue-sniffers?  Do they have less self-control? Should that be considered?

4) Role of Gender: reasonable person of the age and sex of the accused

a) women have less self control than men?

b) Men have less self control than women?

c) Will women be punished for “acting like a man?”

5) No basis to vary standard of self control based on the characteristics of individual Δs

a) function of the reasonable person standard – tell society what we expect from citizens

b) OK to consider characteristics of Δ in terms of gravity of provocation

c) Allowing changes in powers of self control  = destruction of any objective standard

III. MPC on Manslaughter: 

A.  § 210.3: reduction of murder to manslaughter 

1) NY State adopted this provision

2) Defense of “Extreme Emotional Disturbance”

3) Common Law: no way Δ would raise this; need provocation in Common Law

B. MPC / NY State Code

1) no requirement for provocation as such

2) question of fact: just whether Δ had “extreme emotional disturbance”

3) no need for anything to provoke this disturbed state

4) question: was extreme emotional disturbance enough to reduce crime to manslaughter?

C. Trail Court with no Jury

1) ruled there was extreme emotional disturbance

2) rejected this, though, because disturbance was not enough

3) in a jury trial, question of adequacy of disturbance would’ve gone to the jury

4) MPC States: “Are there any limits for the jury to pass on defense of provocation when evidence of extreme emotional disturbance is present?”

5) Idea seems to be – “Let the jury decide it.” 

Unjustified Risk Taking

I. Overview

A. Hierarchy of Homicides

1) Murder

2) Manslaughter 

3) No Homicide / Negligent Homicide

B. Common Law Homicide

1) Murder could be based on recklessness, “depraved heart,” etc.

2) Manslaughter: 

a) less than extreme recklessness of murder

b) could be based on risky conduct

3) No Homicide / Negligent Homicide

a) below involuntary manslaughter 

b) What standard of risky conduct must be met for involuntary manslaughter?

A. CA Statute § 187

1) Murder = unlawful killing of a human being, or a fetus (except in abortion) with malice aforethought

2) Malice § 188

a) express

b) implied: no provocation appeared; when killing showed an “abandoned and malignant heart”

3) killing in Berry: 2nd Degree Murder (§ 189)

4) Issue here: line between manslaughter and 2nd degree murder

a) manslaughter = gross negligence 
B. Δ had an “abandoned and malignant heart”?

1) Δ had awareness of high risk of death should his dog get in contact with a child

2) Subjective awareness of high risk of death = abandoned and malignant heart

3) To push it beyond recklessness, need “base antisocial motive and with a wanton disregard for human life”

C. 3 elements at play:

1) Risk itself: high probability of death (factual issue)

2) Subjective awareness of risk (factual issue)

3) That Δ acted with a base antisocial motive and with a wanton disregard for human life, reckless indifference, etc., (not a factual issue)

D. High probability that Death would result:

1) misleading language: almost always doesn’t mean what it seems to

2) seems to mean: 80% chance

3) implicitly, though, it refers to justification / lack of justification in the conduct

4) probability of risk is always related to the motive of conduct and its justification 

5) Here: there is no legitimate justification for Δ’s conduct (fighting dog + using it to guard pot plants)

6) Counter-example of the surgeon: high probability of death with his actions when doing a risky procedure, but no recklessness / wanton disregard for human life

7) MPC: puts the two concepts together: “a substantial and unjustifiable risk”

E. MPC on Murder and Manslaughter

1) even States which have followed the MPC have changed it, but if you can follow the MPC, you can follow their reasoning as well

2) Manslaughter is Recklessness

3) Murder is recklessness + extreme indifference to human life

a) above judgement must be made by the jury

b) up to the lawyers to argue it

A. Charge vs. Δ: Manslaughter by Criminal Negligence 

1) Statute: “Fails to be aware” of a substantial and unjustifiable risk – does not require that Δ be aware of the risk

2) Prosecution has to prove that risk was there, and that Δ should have been aware of it, not that he was aware of it

3) Prosecution could’ve used evidence as part of proof of knowledge for murder

4) MPC § 2.02(5) provision: where a mental state is required for a crime, prosecution can prove it by proving a higher standard

B. Elements of Negligence:

1) creating substantial, unjustified risk

2) Δ’s failure to be aware of the risk has to be a gross deviation from the standard of care of a reasonable person in Δ’s situation

a) need to know the facts that Δ knew 

3) Unless there’s some reason to think otherwise, almost always negligence = criminal negligence 

4) definition of criminal negligence: “gross” – whatever civil negligence is, criminal negligence is something more
5) this is the lowest place you can draw the line between homicide and no – homicide 

Felony Murder Rule
A.   Overview

1) MPC did not include felony murder rule

2) Very popular in the USA: 48 States have felony murder rule through statute

C. All Accomplices are Guilty 

1) several perps; 1 does killing; all are guilty of murder

2) this is the critical practical aspect of the felony murder rule

D. Hypothetical 

1) merchant pursuing an fleeing shoplifter falls, hits his head & dies = murder?

2) Burglary definition – no requirement that shop doors be locked 

3) Causal link

4) Burglary + death = 1st Degree murder 

5) All prosecution has to prove is burglary + death + causal connection 

6) MPC § 2.10(2)(b)
a) extreme recklessness provision 

Criminal Law
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Self Defense

I. People v. Goetz
A. Procedure: rare procedure: all pre-trial

1) Grand jury indicted

2) Lower court dismissed indictment because of bad grand jury instructions re: self defense 

3) NY Highest Court reverse and reinstates indictment 

B. Charges vs. Goetz: 10 count indictment

1) attempted murder: intent crime

2) assault: mens rea = recklessness

3) reckless endangerment: relates to bystanders

4) possession of an unlicensed gun

C. Review of Grand Jury evidence

1) put on by prosecution

2) Goetz’s statement to police

D. Later – only conviction is on weapons possession charge

1) served 9-10 months 

E. Statute (p. 468)

1) similar to MPC but not entirely 

2) 35.15(1): general use of force

3) 35.12(2) limitations on the use of deadly force

F. Lower Court’s interpretation of “Reasonable Belief” (35.15) (p. 469)

1) Subjective standard: whatever is reasonable to Δ is enough 

2) Common law requirement on reasonable belief = Objective standard 

3) Lower courts: NY Legislature intended to overturn Common Law objective standard of reasonable belief

4) MPC: subjective standard is “just actual belief”

a) § 3.04(1): “…when the actor believes…”

b) § 3.04(2)
5) 2 Tier part: if the act is unreasonable and wrong, it will ratchet crime down to a lower level of intent crime 

a) § 3.09(2) – recklessness or negligence with regard to belief = no defense to crime of recklessness

b) negligent belief = no defense for a crime of negligence

6) Here: attempted murder = an intent crime; MPC applies subjective test

a) Did the actor have the belief?

b) Was belief wrong and unreasonable? – recklessly / negligently held? (no defense to recklessness / negligence crime)

c) If he negligently held belief, it’s a defense against assault if the mens rea for assault is recklessness

d) Was belief wrong but reasonable? – Defense 

G. NY Court of Appeals & NY Statute

1) defense is either  a complete defense if reasonable, or no defense at all

2) MPC: correlates level of unreasonableness (recklessness vs. negligence) with the mens rea element of the crime

H. Most Significant Part: Application of Objective Standard 

1) will jury consider important factors such as history of victim and Δ?

2) Factors: “Are they relevant to determination of a reasonable person?”

a) 2 youths armed with screwdrivers

b) Goetz had previously been mugged

c) Clothing worn by youths

d) One of the youths demanded $5

e) Victims were young, African-American males

f) Goetz was a white, middle-aged man

3) would a reasonable person considering these factors come the conclusion that he was about to be maimed or robbed?

4) Factor #1: armed with screwdrivers

a) Can it be relevant? – because Goetz didn’t know they were so armed (he knew the weren’t armed with a gun)  

b) could victims have acted in a way which led Δ to believe they were armed?

5) Previous mugging

a) but he had avoided other muggings by waving gun

b) goes both ways 

6) clothing: can be used as a mask for race

a) if allowed, it would be relied on a lot

7) “Give me $5”

a) if this is a consideration, it will be argued by attorney

8) victims were young, African-American males

a) young & male – young males do most of the robbing

b) African-American; contrary to any way you have a rule of law that Δ’s belief could be evaluated based on race of Δ & victims 

9) Δ is a white, middle-aged male

a) tons of white middle-aged males, with lots of differences

b) can’t let a legal system use race as a proxy for other factors which may or may not have a bearing 
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Defenses: Self Defense
I. Return to Goetz
A. NY Statute: § 35.15(1)

1) basic self defense requirement must be satisfied

2) if (1) is satisfied and Deadly Force is used, then move to (2)

3) must satisfy (2) is deadly force is used for self defense

B. If Goetz believed the youths were going to commit robbery

1) jury still needs to believe that the use of force – the force he actually used – was necessary (§ 35.15(1)); each of the 5 shots had to be necessary

2) issue of extent: Proportionality – must consider each of the 5 shots

3) Necessary to defend vs.  Imminent use of force by the victims (no requirement that they use deadly force (2)

C. Here, it’s tough to see how his  use of force was necessary / proportionate 

D. Conclusion 

1) you can use deadly force if it’s necessary to protect yourself against deadly force (MPC)

2) NY Statute + MPC: to defend yourself vs. kidnapping, rape, (robbery) & those attempting these crimes against the person, the perps don’t need to be using deadly force, just unlawful force
E. Bystanders

1) often involved in self-defense situations

2) transferred intent doctrine

a) intent transfers from the person you aimed at to the person you hit

b) defense of self-defense also transfers 

c) if Δ injures a bystander – question is whether Δ was reckless or negligent in using force for self-defense

d) MPC § 3.09(3)
II. State v. Wanrow

(suspected child molester shot by small woman)

A. Facts 

1) conviction on 2nd degree murder charge

2) evidence all comes from Δ because it’s a homicide 

3) assume that the jury was instructed on self-defense, but assume that this evidence is true (tough, though)

4) Δ’s claim: self-defense instructions were faulty

5) Court agrees

B. Opinion: Jury Instructions 

1) jury could only consider acts which took place at the time of the killing 

2) note 2: question of interpretation of the instruction itself; Appeals court made a bad interpretation

3) trial court: trying to say: “Even apart from what victim did in the past, something had to happen at the time of the killing which can serve as a basis for the belief that the killing was necessary for self-defense.”  --even considering history –

4) Assume instructions meant:

a) consider history, AND

b) what happened at the time

5) Was it reasonable belief of imminent danger?

a) history: threatened & propensity for violent behavior + strong suspicion of recent violent conduct vs. children

b) inside house:

i. 8 children

ii. 3 women, 1 with a broken leg

iii. 2 men were outside

c) what did he do?

i. refused to leave

ii. was big and drunk

iii. Did he do anything to threaten her?

iv. Seems like “no.”

d) much about victim spoke of danger; would her knowledge of past conduct be enough?

6) Seems to be that court says it is.

7) Court is able to consider knowledge of Δ at the time of killing

a) What’s the relevance of suspicion of child molestation with an attack on a woman?

b) Suspicion of victim being a prowler

C. 2nd Flaw in Jury Instruction

1) used an objective standard tied to a reasonable male individual

2) Is standard for a woman Δ measured by other women, or by her own subjective impression of the circumstances? (p. 483, note 3)

3) Court seems to say it’s Subjective
4) Seems to say that it’s a Reasonable Woman Standard that should be applied

5) Unclear what the court is doing

6) Court is drawing on significant factors which impact more on women than on men: size, strength, etc.

7) Maybe it should instruct the jury to evaluate the reasonableness of Δ’s action in light of Δ’s situation, in Δ’s circumstances 

D. Estrich Article: “Should women have a different rule?”

1) general rule: 

a) can’t use deadly force vs. non-deadly force

b) non-proportional response

c) but: the only way a weaker person can defend against a stronger person

2) fist (aggressor) vs. gun (defender): 2 questions

a) Is deadly force ever proportional?

i. but, sometimes what is non-deadly force is really deadly force (Mike Tyson’s fists)

ii. if aggressor can kill with “non-deadly” force & defender reasonably believes that she will be killed / suffer serious bodily harm

b) How can a weaker person defend himself vs. a stronger aggressor?

i. normal Common Law rules created by men for man vs. man attacks

ii. Should rules be different for man vs. woman?  Estrich: “No.”

iii. Large woman vs. small man?

Battered Woman Syndrome
I. General Issue

A. What can / should / does the law do with weak and vulnerable people who are abused?

B. Problem when abused people take action in Preemptive Strikes
II. State v. Norman
A. Big effort to bring Battered Woman’s Syndrome (BWS) into the Law

1) Norman = a big case

2) Have both Appellate and (N.C.) Supreme Court rulings

B. Best way to Consider Case:

1) 1st: put aside expert testimony on BWS; just look at other evidence

2) 2nd: bring in expert testimony

3) 3 Questions:

a) Under Common Law, was she entitled to instructions on self-defense?

b) Under the MPC?

c) What do we think?

C. Common Law Standards without BWS testimony

1) no imminent danger of death or serious bodily harm

a) imminence: “It’s going to happen right now;” instant

b) Common Law: victim who’s asleep poses no imminent threat

D. MPC § 3.04
1) has to be immediately necessary on the present occasion
2) MPC with on the present occasion language permits force “before it’s too late”

3) Seems to give a bit more room for Δ
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Self Defense: Battered Woman’s Syndrome

I. State v. Norman
A. Instruction on Self Defense: “Should it be granted?” – What do we think?

1) whether a battered woman is justified in killing batterer in nin-imminent circumstances

2) death during non-confrontational situation

3) Δ had to reasonably believe that there was no legal recourse that could help her (without use of deadly force)

B. Battered Woman’s Syndrome was New evidence / new notion of defense

1) opportunity to argue that the Common Law should be changed

2) most successful way of arguing these issues:

a) kidnapping / hostage analogy 

b) jurors can understand this

c) pre-emptive situation – it’s reasonable when someone has been kidnapped / held hostage & needs to kill in order to escape

3) many will not understand how the woman “could not leave”

4) expert testimony helps establish reasonable belief of imminent harm + inability to leave 

5) hyper-vigilance: sufferer from BWS feels threat at all times, is especially acute observer of the cues which presage abuse

6) Δ didn’t leave & didn’t use available resources: experts make this easier for the jurors to understand

a) helps with credibility of witness

b) helps establish reasonableness 

7) the more BWS comes out, the further away you get from a reasonable person standard

a) she believed things ordinary people don’t (superhuman qualities of her husband)

b) as an objective matter, her belief was not reasonable from an objective view

c) subjective standard: her belief may be reasonable from the subjective standard of a BWS victim

8) BWS is used to loosen imminence requirement, but it’s not justification evidence; it’s excuse evidence

Necessity
I. Basic Defense

A. MPC: it’s the 1st justification listed; others are variations

1) fundamental idea of justification defense is embodied here

2) other aspects are developments / manifestations of it

B. Commentary

1) begins with acknowledgement that a necessity defense is essential to the rationality and legitimacy of the criminal law

2) idea: to outlaw and sanction conduct, there must be a differentiation between culpable and non-culpable actions 

3) culpability implies choice; necessity implies lack of choice
4) Choice of Evils: we want people to choose the lesser of 2 evils; society is better off with the lesser evil than the greater one

5) With the general rules of conduct, cases will arise that we don’t want covered by those rules

a) permit exceptional circumstances which are still under the general rule to be exceptions – exceptions where the legislature would write in exceptions if it could

b) gives jury the chance to acquit in circumstances where the Legislature would want to acquit
II. Commonwealth v. Leno
A. Shows where the Necessity Defense is actually raised

1) examples from the MPC Commentary (p. 530) never get raised 

2) cases like Leno are where the defense comes up

3) politically charged prosecutions 

B. Δs wanted to raise defense of necessity, but trial court would not permit it

1) Mass permits necessity defense

2) Δ was not able to meet the requirements of defense 

C. Requirements for Defense of Necessity; must meet all elements

1) must be imminent danger (clear and imminent), not one which is speculative and debatable 

2) Δ can reasonably expect that her actions will be effective in meeting the danger

3) There is no legal alternative which will be effective in abating the danger

4) The Legislature has not acted to preclude the defense by a clear and deliberate choice regarding the values at issue

5) Harm prevented must seriously outweigh the harm of allowing the defense

D. MPC: no immediately requirement: MPC § 3.09
1) leaves some room to argue that you can meet the requirements of the defense without meeting imminent harm

2) subjective relief standard: Δ believes conduct is necessary (includes notion of no legal alternative)

3) harm avoided must be greater than harm of allowing the defense 

E. Motion in Limine
1) pre-trial ruling on evidence

2) Does jury get to hear evidence of necessity?

3) If it’s in, the jury may not need to hear about defense of necessity / jury nullification
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Necessity Defense
I. Necessity – Overview
A. Residual Justification

1) harm will come about  either way: whether Δ commits the criminal act or not

2) if Δ chooses the lesser evil, and thus, reduces net harm, it’s justified

B. Look at situations where it looks like law doesn’t apply

1) hard to apply with an ongoing pattern of conduct

2) example of needle exchange programs like Leno
3) n. 6, p. 532 – good example of Necessity Defense

Excuse: Duress
I. Overview

A. Scope of Defense of Excuse

1) popular notion with legal theorists

2) in practice: Criminal Law recognizes very few excuses; excuses which exist are strictly applied

B. Justification: rules of conduct

1) says if you’re in a certain situation, it’s permissible to do something which otherwise is against the law

C. Excuse: not rules of conduct

1) rules addressed to / applied to courts to determine if a person who has violated the law should be held responsible

2) usually boils down to a question of lack of capacity

II. United States v. Contento – Pachon
A. 3 Elements of Duress

1) Immediacy requirement: immediate threat of death of serious bodily harm

2) Objective Basis: well-grounded fear that the threat will be carried out

3) Escapability Requirement: no reasonable opportunity to escape

[4] Δ cannot have been at fault in being exposed to threat

B. Variations in Common Law Definition of Duress

1) not always stated in the same words as above

2) sometimes, just semantic stuff, but sometimes, there is a different meaning 

3) above definition is pretty standard

C. Why no Necessity Defense permitted in this Case? Court gives 3 Reasons:

1) necessity usually involved in “natural, physical force,” as opposed to a human force

a) little support / justification for this distinction is present

b) arbitrary distinction, hopefully will be abandoned later

a) Necessity defense applies to positive actions taken in service of the public welfare

b) this case: Δ chose private welfare over the law

c) Why is residual defense different from other justification defenses (self-defense, etc.,) in which you protect your self-interest?

d) (p. 530) MPC examples of necessity defense – not all deal with the general welfare

2) Necessity attacks the Actus Reus of the crime; Duress negates the Mens Rea
a) necessity changes the actus reus in that Δ acted to promote greater good / lesser harm

b) not distinction enough

D. No reason that this Δ can’t raise a necessity defense

1) Common Law Duress defense can be considered a subcategory of necessity defense (greater good / lesser harm)

2) 1st element – threat of death or serious bodily injury – doesn’t apply to murder cases, so avoiding death is necessarily? Choosing the lesser evil

3) if requirement of death / serious bodily harm is removed, or if duress defense can be applied to murder, then the person invoking the duress defense might have chosen the greater evil

E. MPC § 3.02 has none of the Court’s distinctions

1) however, Duress needs unlawful force (human force) -- § 2.09, so it’s limited to human threats

2) duress is a more limited provision in MPC
3) MPC here: case has enough to raise both defenses: necessity AND duress: MPC 2.09(4)
F. Duress overcomes Mens Rea?

1) will of Δ is overcome by an outside force

2) Δ convicted of possession with intent to distribute

3) Did Δ have the intent to distribute?

a) could argue that Δ allowed himself to be caught

4) fear of threat would cover his delivery/ distribution of cocaine as well, so he did want to distribute

5) sometimes duress could negate mens rea, sometimes not

6) Rule: duress need not negate mens rea
a) if it does negate mens rea, then you don’t need a duress defense

b) an essential element of the crime is not proven

a) If lack of mens rea is not basis of duress defense, what’s the basis?

b) duress defense: Δ chose to violate law because of threat

G. MPC on Duress Defense: no need of threat of Death / Serious Bodily Harm

1) objective standard of coercion: threat of, or threat to use, unlawful force against his person or to the person of another, that a person of reasonable firmness in his situation would have been unable to resist

2) objective standard keeps it from going too high – don’t want judges expecting superhuman resistance
3) Why shouldn’t it be subjective: threat to a timid person?
4) Small number of crimes which will be committed by a person who chooses to do the greater evil under duress
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Defenses: Voluntary Intoxication

I. Voluntary Intoxication: Overview (Applies to both alcohol and drugs)

A. Common Law

1) intoxication made the conduct worse
2) proved mens rea, not eliminated it

3) mens rea requirement was culpability: a blameworthy state of mind

B. Development of Required Specific Intent element in Crimes 

1) distinction between General and Specific Intent

2) intoxication began to be used to show lack of specific intent

C. Voluntary Intoxication is not an Excuse

1) MPC § 2.08 …not a defense unless…; begins with the assumption that it’s not 

2) Involuntary intoxication can be an excuse

II. Commonwealth v. Graves
1) Facts

2) Δ convicted of 1st degree murder, robbery, and burglary

3) Trial court followed Tarver (only can be used to reduce murder in degree: first degree down to second degree)

4) Trial court allowed intoxication evidence to negate specific intent to kill – reduced murder to second degree murder

5) Specific intent to kill:

a) not plain old intent to kill; means premeditation and deliberation (1st degree murder with malice aforethought)

A. Intoxication evidence admissible

1) Trial court: can be used to eliminate premeditation and deliberation

2) Appeals Court: may be used to get rid of specific intent to commit robbery and burglary, too

a) robbery = theft (larceny) with force; larceny = intent to permanently deprive another of possession of property

b) burglary = entry with intent to commit some crime (felony / larceny)

3) Reversal of Tarver’s limitation to murder 

4) Felonies are reversed 

5) Jury was given the option to convict for 1st degree murder based on regular 1st degree murder or felony murder

6) Can’t tell if jury convicted on direct premeditation theory of 1st degree murder or on felony murder theory

7) 1st degree murder charge reversed

B. Difference between general and specific intent

1) if intoxication negates specific intent, why doesn’t it negate general intent?

2) General intent: Common law approach to mens rea required general blameworthiness

3) By getting drunk, you’ve put yourself in a culpable state

4) If intent is intent, why would a negation of specific intent not negate general intent? Or, if intoxication puts Δ in a state of culpability, why doesn’t that apply to specific intent?

5) MPC tried to do away with whole notion of general vs. specific intent

a) MPC 2.02: big effort; don’t need to use terms like specific / general intent in MPC jurisdictions

b) General culpability approach

6) other jurisdictions (CA, Federal) are not MPC jurisdictions; they use specific / general intent terms

7) even in MPC jurisdictions, it’s tough to prevent courts from using these terms, especially specific intent

8) specific intent: look for some element which goes beyond general culpability

a) look at elemental analysis: what intent is required for each element of the crime

b) moral culpability in general intent may not be enough to get specific intent for a particular element

9) Dissent is wrong: culpability of getting drunk is not the specific intent to rob, burglarize, or kill

1) Drunk Driving Hypothetical 

2) Δ wants to show that because of extreme intoxication, he was unaware of the fact that he was driving so fast

3) Under Graves, is that evidence admissible?

a) charged with manslaughter 

b) mens rea for manslaughter = recklessness
c) recklessness = conscious disregard of the risk

d) recklessness in getting drunk, but can he say that he didn’t realize he was driving recklessly?

4) Graves: only holding that intoxication evidence is relevant for the purpose of specific intent

a) but Graves also talks of mental state and state of mind (recklessness might be included)

b) seems to invite argument that there’s no rational basis to limit intoxication evidence just to specific intent crimes

c) next stop is recklessness

5) MPC § 2.08(2): if recklessness if a part of the offense, if the actor, die to self induced intoxication, is unaware of the risk of which he would have been aware had he been sober, such unawareness is immaterial 

6) MPC § 2.08(1): intoxication of the actor is not a defense unless it negatives an element of the offense
a) because of 2.08(2), it only applies to purposely or knowingly
b) 2.08(2) gets rid of recklessness

7) MPC equates recklessness of getting intoxicated with the later recklessness of the offense

8) MPC on negligence: negligence = failure to perceive a risk you should’ve known about: intoxication doesn’t exculpate you

C. In Graves, could Δ be guilty of murder under the MPC?

1) guilty of manslaughter because of recklessness MPC § 2.08(2)
2) MPC “Extreme Indifference” Standard for murder § 210.2(1)(b)
D. In Hypothetical, could Δ be guilty of murder in CA? (p. 583, n m)

1) CA standard: “abandoned and malignant heart” = malice aforethought, but implied malice aforethought 

2) Δ could be convicted of murder: implied malice aforethought is outside the bounds of the statute which permits admission of intoxication evidence

E. Restriction on Intoxication Evidence

1) movement in courts to be more favorable to Δs 

a) Graves
b) Whitfield
2) Legislature overturned these cases

a) Montana restricted intoxication evidence entirely 

b) Questionable constitutionality, but the Supreme Court  only got a plurality opinion, not a majority
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Defenses: Insanity
I. Overview
A. Seldom used and seldom successful

1) does get raised in sensational cases & comes into public view

a) M’Naghten
b) Hinckley
2) response by the public is very  strongly negative

3) any progress gets stopped when this happens

a) Hinckley verdict stopped the likely reversal of the M’Naghten test in the MPC
b) Change: burden if proof is on defense – in almost all jurisdictions

c) Some MPC states went back to M’Naghten
d) 4 States abolished insanity defense altogether 

B. Options for the mentally ill Δ

1) conviction of crime + prison sentence

a) mentally ill prisoners don’t get treated well in prison

b) few mental health wards in prison

2) not guilty by reason of insanity

a) no conviction

b) commitment to a psychiatric facility 

c) purpose of confinement is treatment

d) mental health system can’t dump them out – they must stay until Court says otherwise

3) Disadvantage of commitment – indefinite in duration vs. fixed prison term

4) Public mental health system has been emptied in the last 40 years

C. Most mentally ill criminal Δs wind up in prison

1) difficulty of securing acquittals

2) statistics about success rate of insanity defense are unreliable

3) very seldom raised in cases – commitment for insanity way last longer than sentence for crime

D. Insanity is an Excuse: Why?

1) matter which is disputed

2) fits under category of non-responsibility 

a) infancy is the other part of category

b) person is too young to be held responsible

3) Lowest Common Denominator: a mentally ill Δ is not responsible for criminal act because they’re not moral agents 

a) like children or animals (tiger)

b) they cannot be blamed for what they do

4) Opponents: two types

a) reject rationale recognizing insanity defense (disbelief of rationale)

b) object to the operation of the insanity defense in practice

i. popular: people who are against it because it’s abused; too many are “let off”

ii. people who would be in favor of it, but the system is so badly run that it should be abandoned 

5) if there’s another case like Hinckley, there will be more movement toward abolition of the insanity defense

E. Tests Used (4)

1) M’Naghten: every test starts here

a) requires a defective reason from disease of the mind (MPC: mental disease or defect) — no attempt to define what this is, but it’s not a major problem

b) key: what the Δ does or does not know
i. criticism: “know” can mean abstract, intellectual awareness, but not understanding

ii. criticism: only focuses on cognition – no concern for volitional capacity or anything else about the person

iii. “not to know” needs total incapacity – doesn’t work, not scientifically sound – result: Bars psychiatric evidence which shows anything more than incapacity

c) must see what the content of not knowing is

i. nature and quality of the act

ii. Δ did not know what he was doing was wrong

iii. Key is wrong: right & wrong

d) narrow test, focuses only on cognitive element

i. only acquit those who have no more responsibility than an animal or a very young child

2) Parsons v. State: Irresistible Impulse
a) not a test to be used by itself

b) has been added on to M’Naghten – Δ who knows might lack volitional capacity

c) requires total volitional incapacity 

d) misleading as to what volitional incapacity amounts to: must Δ commit act in some sort of impulsive frenzy

i. not scientifically realistic

e) better name: “Control test”

3) “Product Test” 19th Century case, but became famous in 1954 with the Durham case (D.C. Court of Appeals)

a) something really new: resulted in a torrent of commentary, criticism, and concern from all sides

b) result: failure, but interesting while it lasted

4) MPC test: final draft 1962

a) swept country until Hinckley
b) no attempt to revolutionize anything; nothing new

c) combined M’Naghten and “Irresistible Impulse” tests and modernized them

d) Cognitive Element: keeps this, but instead of using “knew”, MPC uses “appreciate”

i. seems significant, but perhaps under M’Naghten, juries were reading knew as appreciate anyway

c) Volitional Element

i. includes it – puts it in terms of ability to control conduct: conform behavior to rule of law

ii. criticism: How can you tell between an impulse which is irresistible and an impulse which wasn’t resisted? Refusal of some courts to broaden M’Naghten
iii. some psychiatrists have given up trying to distinguish between the two

i. Does not require total impairment

ii. Did Δ lack substantial capacity – not total impairment?

iii. MPC drafters figured this would be its biggest impact

iv. May be that Judges realized impossibility of finding total incapacity and moved into substantial capacity anyway

F. Is there a Different test (better definition of Insanity)

1) Bazelow: “Justice Test” [minority opinion]

a) psychs describe Δ – ask jury if Δ could justly be held responsible for the given crime

b) looks like it will result in an increase in insanity acquittals 

c) would this be true; would this test make any difference?  Isn’t this what juries do anyway, regardless of test?

G. States either have M’Naghten test or MPC test

1) some version of right / wrong test

2) debate about the definition of “wrong”

a) legally wrong vs. morally wrong

b) MPC left it up to the Legislature

3) if morally wrong = by society standards, it can be easily be equated with legally wrong

4) if Δ can’t see what’s morally wrong with conduct, he won’t see what’s legally wrong with conduct

II. State v. Wilson
A. Issues: How do you apply a Morally Wrong standard?

1) Connecticut: version of the MPC
2) Key term: wrongfulness
3) How do you interpret wrongfulness?

a) public / society standards – general rule?

b) Individual sense of rule – subjective standard?

B. Here: Does Δ have the capacity to appreciate that conduct was wrong by society’s standards

1) but, even though he understood societal standards, he still believed that what he did was right

2) possibility

a) Δ: interpret wrongfulness in terms of personal morality standards

b) court: has a version of societal morality, rejects above

c) idea: have Δs who have a personal moral code so that what they believe is right

d) court: doesn’t accept this Δ’s moral code; Δ is no different than another Δ (Nazi) who appreciates that society thinks his behavior is wrong, but he thinks himself that it’s right

e) Dissent: even though they know that society thinks their personal standard is wrong, they can’t appreciate this 
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Attempt
I. Overview

A. Inchoate Offenses

1) Attempt

2) Conspiracy 

3) Solicitation 

II. Attempt
A. Attractive to Theoreticians

1) very difficult to come up with a satisfactory rationale to make attempts criminal

2) Courts have more than ordinary discretion in determining what’s criminal with attempt

a) it’s very difficult even to define attempts

b) general element of intent applies to other aspects of crime

c) (police, prosecutors, & juries, too)

B. Practice

1) importance of Attempt: it’s a lesser-included offense of substantive crimes

2) functions as crimes to which Δ can plead guilty as part of a plea bargain 

3) happens when attempt has lesser penalty than substantive crime

C. Grading of Offenses

1) MPC: punish attempts same as substantive crime

2) Exception for most serious 1st Degree felonies (p. 703)

3) Problem: this exception  most people do see a difference between criminal who succeeds and criminal who fails in the attempt

4) New codes have greatly increased penalties for attempts

a) old days: any attempt = misdemeanor, regardless of crime

b) few States have equalized penalties across the board, like the MPC
c) prosecutors want the penalty difference

D. No Federal General Attempt Statute

1) particular substantive crime must have an attempt provision written into statute

2) come attempt statutes apply to more than one crime, but no general attempt law

E. Analysis

1) mens rea

2) actus reus

III. Mens Rea: People v. Gentry
A. Facts

1) Δ spilled / poured gasoline on victim 

2) Victim went to stove and ignited

3) Δ attempted to smother flames; victim suffered severe burns

4) Δ is convicted of attempted murder

B. Mens Rea element

1) if victim died from her burns, Δ would be guilty of murder under:

a) intent to commit grave bodily harm

b) knowledge of strong probability great bodily harm: recklessness

2) statute: Δ must act with intent to commit specific offense = intent to commit murder

3) Court: Knowledge does not = Intent; other mental states won’t qualify 

4) Could be found guilty of murder with intent to commit great bodily harm, why not attempt to commit great bodily harm?

5) Need intent to kill
6) Conceptual element: crime needs a result
a) intent to commit a crime = intent to cause a result

b) attempt to commit a crime = attempt to achieve a result

c) can’t intend to cause death unintentionally 

7) Common law terms for this 

a) attempt is a specific intent crime; Δ must have intent to commit crime

b) when substantive crime is a result crime, Δ must specifically intend the result

c) if Δ didn’t intend to cause the result, then Δ is not guilty of the attempt

8) MPC § 5.01 requires purpose to cause the result 

a) no purpose (intent) = no attempt

9) Gentry seems to say intent to kill = purposely killing 

10) Some jurisdictions might say tat intent can be expanded to include knowingly – virtually certain / practically certain to occur

11) MPC § 5.01(b): has expanded mens rea in result crime when Δ has completed all that’s needed to kill and knows that victim will die – expansion from purpose to knowledge
IV. Bruce v. State
A. Mens rea for Attempt in MD

1) “specific intent” to commit the substantive crime

2) substantive crime = Felony Murder

3) Court: no “attempted felony murder”

4) Felony murder doesn’t require specific intent

a) requires just commission of felony +

b) result of death

5) Attempt here: doesn’t go to murder. Just goes to Robbery

a) no specific intent to kill

b) intent to commit robbery is the only intent

6) Cannot have an intent to Commit Murder Unintentionally
1) Hypothetical: State Legislature makes Attempted Felony Murder Law

2) whenever Δ has mens rea requirement for felony murder = attempted felony murder

3) would there be any robberies without attempted felony murder conviction?

4) Every felony = attempted felony murder, even without any shooting 

B. No Attempted Involuntary Manslaughter 

1) involuntary manslaughter is a non-intended killing 

2) voluntary manslaughter is an intentional killing

a) murder is reduced to voluntary manslaughter because of duress, provocation, etc.

b) result crime; result = causing death involuntarily 

c) attempt = intent to cause death involuntarily 

3) cannot intend to kill recklessly, negligently 

C. Can you have attempted reckless driving?

1) conduct crime, not a result crime 

a) Common Law

b) Δ intended to engage in the conduct

c) Conduct is reckless vis a vis some result, some possible result 

d) Conduct is always engaged in intentionally

2) when crime is defined in terms of conduct – you can intend to engage in that conduct – can get attempt 

3) not result crime – no need to intend to cause particular result 

D. Attempted Statutory Rape


(p. 709, n1)

1) conduct element: having sex – involves intent
2) attendant circumstance element: girl is underage

3) no intent to have sex with an underage girl

4) Does intent apply to an attendant circumstance element?
5) Statutory rape: Strict Liability Crime  -- no mens rea requirement for attendant circumstance

6) MPC (note 2) – Commentary on § 5.01(1)
a) requirement of purpose extends to conduct + result, but need not encompass all the circumstances included in formal definition of the offense

b) Can have attempted statutory rape!

i. intent isn’t transferred to attendant circumstance 

c) intent to have sex + attendant circumstance immune from circumstance = attempted statutory rape

V. MPC
A. § 5.01(1) Opening Text

1) acting with the kind of culpability otherwise required for the commission of the crime…

a) mens rea for attendant circumstances

b) when the crime has attendant circumstance elements, it’s covered here

c) (strict liability for statutory rape)

B. Conduct Elements: § 5.01(1)(a), § 5.01(1)(b): Completed Attempts
1) Δ’s have done what they wanted to do, but have not succeeded in commission of the crime

2) § 5.01(1)(a): Conduct crimes:

a) Δ has purposely engaged in conduct

b) Δ would be guilty if attendant circumstance were as Δ thought, but they were not (covers Impossibility)

c) Example: if Δ believes property is stolen, but it’s not, he’s guilty of attempted possession of stolen property

3) § 5.01(1)(b): Result crimes:

a) Δ does something either with purpose of causing the result, or with the belief that the result will come about without any further conduct on the part of Δ

b) Belief it will cause result = broad – goes further than MPC knowledge mens rea
i. belief could be wrong

ii. belief could be impossible

4) § 5.01(1)(c): Δ’s plan is not completed – frequent case of attempt

a) any charge of attempt where Δ has not finished – interruption, stops, etc.

b) could be a conduct or a result crime

c) similar phrase: § 5.01(1)(a) – “under circumstances as Δ believes them to be…”  (covers Impossibility)

d) MPC draws a distinction between preparation and attempt 

e) Tied in with § 5.01(2) – various examples which meet the requirements of § 5.01(1)(c)
Look at p. 711, note 4, a good case for analysis: attempt, but it’s not clear what the crime is
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Attempt: Actus Reus
I. Actus Reus Element
A. Problem when Δ has done enough / gone far enough to be liable for intent

1)

B. What’s the Proper Place to draw the line between Preparation and Perpetration?

1) continuum from intent to commit and actual commission

C. Main Common Law standards / tests

1) p. 713-14  and others

2) Common law states (CA) – must use these test for determining what constitutes attempt

D. Test in MPC § 5.01(1)(c): “Substantial Step” test

1) also look at 5.01(2) – further elaboration of § 5.01(1)(c)
II. Hypothetical

(p. 716)

A. Anne is going to kill Bob

1) assume neighbor saw #11; her hiding in the bush with the gun and called police

2) police arrest her after act #16

3) basis of all the intent evidence: she confessed

4) we have all the evidence

B. Common Law Tests: Day #1, facts # 1-10

1) Dangerous Proximity: never close to actually committing crime = no attempt (p. 713 fn 5); victim wasn’t there when she left the scene

a) but, there was only 5 minutes between the time she left and the time he came home

b) People v. Rizzo: time never entered into it, just whether there was an opportunity to commit the crime

c) She was at the site; Rizzo’s Δ never got to where the victim was

d) Balancing test: greater the gravity of the offense, the stronger the case for calling the actions an attempt

2) Stokes test: if criminal design is clear, you need less conduct

a) confession says she decided to kill him, #5 shows how she was going to do it

b) “clear evidence of a crime”: What does this mean?

3) Abnormal Step: can phrase it so that no normal citizen would take step #1 – action designed to further a crime

4) Unequivocality (res ipsa) test: when she takes gun (#7) and goes behind the bush, she shows exactly what she’s doing = guilty

a) guilt, though, only of Δ is interrupted, for pulling back would be evidence of equivocation 

b) prosecutor could argue unequivocality as of #7 – it doesn’t matter what happens after that

c) Δ would add exit – doesn’t seem so unequivocal

5) Indispensible Element test: narrow class of cases – fraud, etc.; Δ must get a 3rd party to do something, make some move, etc. – doesn’t apply here

6) Probable Desistance test: attempt if in the ordinary and natural course of events, without interruption from an outside source, it will result in the crime intended 

a) natural and ordinary course of events = what’s happening around her

b) interruption: he didn’t arrive home

c) interruption on day #2: daughter ran out

d) counter factual test: “Having gone this far, would Δ have desisted?”

e) objective standard: whether a person who went as far as Δ did have desisted

f) MPC Commentary: impossible to answer this question with any level of satisfaction

C. Tests which limit liability for attempt

1) Proximity tests: you have to come very near to committing the crime (Can police even prevent crimes and get an attempt conviction?)

2) Unequivocality Test: could preclude liability in all kinds of cases

3) Probable Desistance and Abnormal Step tests: impossible to answer with any degree of satisfaction

D. Applying MPC
1) attempt is when Δ purposely does something which constitutes a substantial step in conduct planned to cumulate in a crime (when all the other requirements for culpability under the statute are met

2) substantial step: reconnoitering § 5.01(2)(c) + lying in wait § 5.01(2)(a)
3) can argue against § 5.01(2)(e) for getting gun and driving to Bob’s house

a) possessing of material to be employed In the commission of the crime, which are specifically designed for such unlawful use or which can serve no lawful purpose of the actor under the circumstances

b) gun was not specially designed, and can fulfil a lawful purpose (protection of persons)

4) letter (f): 

a) possession, collection or fabrication of materials to be employed in the commission of a crime, where such possession, collection, or fabrication of the actor under the circumstances can serve no lawful purpose of the actor

E. Difficult to Separate Actus Reus from Mens Rea 

1) sometimes actions aren’t enough

2) sometimes you need mens rea to determine just what the actions are
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Impossibility

I. Factual Impossibility 

A. Start with situation where Δ fails to commit crime because of some physical impossibility by lack of physical means

1) Δ shoots gun; gun jams

2) Δ tries to rape victim and is unable

B. This has never been a defense – inadequate means

1) perhaps considered when the chances of success because of the means used are so remote as to be inherently impossible
(p. 751, n 9)

2) MPC § 5.01 eliminates defense of impossibility, but “inherently unlikely” recommends lesser charge

II. Legal Impossibility: 

A. Recognized by some Courts as a Defense 

1) Common Law defense

2) not a defense with MPC
B. Examples of Physical Impossibility (from Thomas)

1) pick pocket – empty

2) possess powder – not cocaine

3) shoot into empty bed

C. Definition of Legal Impossibility and Factual impossibility:

1) victim was dead, although not known to Δ = factual 

2) legal impossibility because it’s impossible to rape a dead person?

D. Dissent in Thomas on shooting a corpse

1) legal impossibility because there is no victim in being for the law to protect

2) distinction between Legal and Factual Impossibility doesn’y hold up

E. Matter of Intent: Jaffee: receiving non-stolen property  (Leading U.S. case)

1) Court: legal impossibility = act which it was doubtless the intent of the Δ to commit is not a crime 

2) Δ’s intent in Jaffee = intent to receive non-stolen property

3) Hughes: “ordinarily, we intend to do that which we think we’re doing”

F. Legal Impossibility

1) goal is illegal, but it’s impossible to commit the crime under particular circumstances because some factual circumstance is such that the person / thing required to be there for the completed crime didn’t have some characteristic needed for the substantive crime

2) absence of attendant circumstance shows why Δ could not commit crime

3) does not show why Δ should not be convicted of the crime

4) can easily restate this principle to make the act factual impossibility (all factual circumstances + factual mistake = factual impossibility) and remove defense

G. MPC Solution

1) get rid of the defense because the distinctions are arbitrary or unworkable

2) § 5.01: each subparagraph has a phrase which bases attempt liability on Δ’s beliefs
H. Problem with eliminating the defense

1) convicting people whose conduct is innocent

2) key = evidence of criminal intent

3) if the above evidence is questionable, then the risk of improper convictions is real

4) MPC draftees: this is not a practical problem

5) Most cases which would be troubling are in fact law-enforcement cases (stings, undercover operations), and there’s plenty of evidence surrounding the charges

III. Pure Legal Impossibility
A. Cases: Δ’s goal is not criminal

1) not attempts under the MPC
2) if Δ’s goal is not criminal, there can’t be criminal liability 

B. Thomas question


(p. 743)

1) all that would make it seem like a crime would be Δ’s belief that it is a crime 

2) Δ’s are doing exactly what they intend to 

3) Their intent is not to commit a crime

C. Two types above of cases

1) Illusory Crime: there’s no law against the “crime” which is committed – can’t prosecute for attempt; violates the principle of legality (p. 750, n7)

2) Law exists, so there is a crime, but it can’t be committed in the way in which Δ is going about it

a) A puts hand on shoulder of B, thinking it’s rape

b) Wilson: Δ alters the numbers on a check, thinking that it will alter the value of the check, but doesn’t change the words

i. prosecuted for forgery, but it’s not forgery because she didn’t make a material alteration to the check

ii. Δ had an internal criminal goal, but was mistaken about the law
iii. Δ understood the facts

iv. Δ didn’t understand the law of forgery & how to change the value of a check

v. Here: Δ’s intent is to change the numbers on the check
vi. To find her guilty, you’d have to change the law

c) false testimony, but it’s immaterial
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Accomplice Liability 
I. Overview
A. Terms
1) Principal in the 1st Degree: actor, perpetrator 

2) Principle in the 2nd Degree: (Common Law); accomplice actually at scene, accomplice constructively there

3) Accessory Before the Fact: aider and abettor who was definitely not there

B. Accomplice Liability is Derivative
1) always derives from the crime committed by the perp

2) liability is for the same crime; guilty of the same crime as the perp

C. Elements of Accomplice Liability: State v. Hoselton
1) Δ was principal in 2nd degree

2) Charged as principal in 1st degree

a) statutes / precedent have eliminated any procedural distinction

b) prosecution can and does charge all perpetrators as principles in 1st degree

c) prosecution gets a conviction based on the evidence: was Δ a primary party or secondary party?

3) reversal of conviction as principal in 2nd degree

a) not enough evidence of  mens rea: Δ’s knowledge that other would break into the barge – no prior knowledge of friend’s intent to steal

b) not enough evidence of actus reus – his role as participant 

4) Δ never received stolen property: shows no vested interest in the criminal activity = knowledge and intent

a) reasonable inference that he had agreed with the others in their intent to steal

b) prosecution needs to show Δ’s action is pursuant to an agreement 

c) evidence of a conspiracy can satisfy mens rea requirement for accomplice liability 

5) even if Δ did nothing, if there’s evidence of his presence on the scene pursuant to a prior agreement, it shows encouragement of the crime = accomplice liability 

D. “Attempts to aid”

1) Common law – attempt to aid is not enough; would need prior agreement + encouragement

2) MPC includes liability for attempt to aid / facilitate / promote a crime

II. People v. Lauria



(Supplier Cases)
1) Facts

2) Δ ran a telephone answering service used by hookers

3) Δ knew hookers used his service

4) Charged with conspiracy to commit prostitution 

A. Have Actual Aid & Assistance

1) Actus reus is there; Δ helps others commit crimes

2) Mens rea question – supplier knows that others are using his service for criminal ends

B. Mens Rea Question: 

1) Does Δ have to have the purpose of furthering crime, or is knowingly providing service enough?

a) purpose: most courts require purpose for accomplice liability 

b) MPC §2.06(3)(a): requires purpose, does not allow just knowledge

c) knowingly: some Common Law courts will say that knowledge is sufficient 

2) If purpose is required, can purpose be inferred based on knowledge in some circumstances?

a) supplier has a special interest in the buyer’s criminal activity

i. stake in the venture; supplier wants crime committed

ii. no legitimate purpose for what the supplier provides

iii. quantitative dimension: How much business is done between the two?

b) seriousness / nature of the crime itself

i. assume people will not knowingly assist in serious crime

ii. therefore, someone would not supply instrumentality of a serious crime unless they wanted the crime to take place

III. State v. Foster



(intent not required)

A. Crime = criminally negligent homicide

1) no intent element because it’s impossible to intend to commit an act negligently

2) some courts – you cannot be held liable as an accomplice for a result crime with negligence as an element
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Accomplice Liability 

I. State v. Foster



(no need for intent)

A. First thing: Look for the Perp 

1) Cannon commits crime of negligent homicide

2) Cannon stabs Middleton

B. Δ/s Action

1) held victim

2) gave knife and instructions to perp

C. Accomplice Liability Statute

1) Actus Reus: intentionally aids perp in conduct which constitutes an offense

2) Mens Rea: intentional aid perp to engage in conduct which constitutes and offense + whatever mental state is required for commission of the crime

a) here: intentionally giving perp the knife + negligence as to the result of the victim’s death

b) MPC § 2.04(4) on mens rea: a person acting with the mental state required for the commission of an offense who intentionally aids another person to engage in conduct which constitutes and offense shall be criminally liable for such conduct as if he were the principal offender 

D. Sufficient Evidence?

1) accomplice liability is derivative of the perp’s liability 

2) Δ gave perp the knife – fulfils actus reus
3) Facts may be difficult to make sense of a negligent homicide conviction 

a) liability for accomplice is derived from perp’s liability 

b) if perp was not negligent, then Δ can’t be an accomplice to this crime

4) Δ must intentionally aid in conduct which constitutes the offense

a) offense here: negligent homicide

b) Δ must intentionally aid in perp’s negligent action

c) Did prosecution have enough evidence to show that Cannon acted negligently?

E. MPC § 2.06(4) on this case

1) applies to both conduct and result crimes

2) “…an accomplice in the conduct causing such a result is an accomplice in the commission of the offense if he acts with the kind of culpability, if any, with respect to that result that is sufficient for the commission of the offense.”  § 2.06(4)
3) go to § 2.06(3)
4) substitute “in the conduct causing the result” for “in commission of the offense” in § 2.06(3)
5) Q: “Did Δ act with the necessary type of culpability with respect to the result of the perp’s action?”

6) Consider 2 things:

a) 1st: is Δ an accomplice in the conduct?

b) 2nd is Δ an accomplice in causing the result?

7) Basic Idea with a result crime: you have conduct that leads to the result

a) What is the conduct leading to the result; was Δ and accomplice in that conduct?

b) Then you look to see as to that result – Did Δ have the mens rea needed for that result?

II. State v. Linscott
A. Facts

1) perp Fuller commits murder by intentionally or knowingly shooting victim 

2) Δ is an accomplice in the robbery leading to the murder; Did he intend to commit murder?

B. Statute

1) MPC language in 1st sentence – normal accomplice liability 

2) 2nd sentence: “Natural and Probable Consequences Doctrine”

a) Common Law rule

b) Still is followed in many States (CA)

C. Application: 4 Step Analysis
1) Did perp commit the target offense?

2) Did accomplice aid and abet the commission of the target offense with the requisite intent?

3) Did the perp commit another crime beyond the target offense?

4) Was the other crime – although not necessarily contemplated at outset – a reasonably foreseeable or natural and probable consequence of the original criminal acts encouraged and facilitated by the aider and abettor?

D. Could be compared to the Felony Murder Rule

1) accomplice in the felony of robbery, and a killing takes place

2) killing doesn’t need to be reasonably foreseeable because there’s strict liability 

3) reasonable foreseeability – 1 step up from negligence standard of felony murder rule

E. Key: What’s the Conduct Causing the Result?

a) If conduct causing result = shooting through window:

b) Δ did not aid in this

c) Δ is not an accomplice under this theory 

1) Here: prosecution says conduct = robbery itself

a) MPC: no felony murder rule

b) MPC: extreme recklessness exhibiting extreme indifference to human life is presumed under certain circumstances, like robbery

3) Then, key Q = the Mens Rea question regarding the result
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