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I.  Preliminary Background

A.  4 Levels of Inquiry for this Course:



1.  Doctrinal (interpret statute)



2.  Theoretical


3.  Policy (social goal, theory of punishment)



4.  Moral-Political Context (line between law and morality)


B.  Burden of Proof



1.  Prosecutor has burden (innocent until proven guilty)

2.  Historical fear of abuse of gov't power creates built in bias in favor of accused


C.  Standard of Proof



1.  Guilt beyond a reasonable doubt




Owens v. State (p. 14)


2.  Burden is much higher than in a civil case



3.  Prosecution must prove every element of crime charged


D.  Elements of Crime



1.  Bad Act (actus reus)



2.  Mental State (mens rea)



Plus, usually:



3.  Causation


E.  2 Types of Jurisdiction



1.  Common Law



2.  MPC


F.  Jury Nullification



1.  Jury nullification is not a right.  It is a power resulting from the fact




that an acquittal may not be appealed




State v. Ragland (p. 19)



2.  Butler's Article: Reader




Argues for African Americans' use of jury nullification to combat




racism.  Moral argument (not a legal argument).  Claims should be

 


used not to protest an unjust law, but rather to promote a specific socialagenda.  Notes, p. 2



3.  Policy Issues:




a.  JN undermines rule of law, undemocratic in that it thwarts the





will of elected representatives




b.  JN acts as SYMBOL 147 \f "Normal Text"moral conscience of community



4.  Application




a.  Atty usually forbidden from arguing/requesting it




b.  Georgia, Indiana, Maryland constitutions charge juries w/ 





being final arbiters of the law


G.  Grounds for Appeal



1.  Error in Law:
trial judge made error in determining law



2.  Insufficiency of Evidence: no rational jury could have convicted




based on this evidence (jury was irrational)




a.  Presumption that jury was correct (deference)




b.  If reasonable people could disagree about evidence, 





conviction will stand

II.  TRADITIONAL JUSTIFICATIONS FOR PUNISHMENT

A.  RETRIBUTION



Punitive, punish SYMBOL 147 \f "Normal Text"evilSYMBOL 148 \f "Normal Text", hold individuals responsible for moral choices




Queen v. Dudley (p. 47)


US v. Jackson (p. 55)


B.  DETERRENCE



Specific: the person who committed the crime will not do it again



General: sends message to society at large to prevent the crime



1.  Assumes people are rational, and that prison is worse than life




outside



2.  Assumes people have access to accurate info about punishment to 




weigh costs/benefits


C.  INCAPACITATION

Identify criminals and get them off the street to prevent them from repeating the crime




SYMBOL 147 \f "Normal Text"Selective IncapacitationSYMBOL 148 \f "Normal Text" - locate the age at which crime is no longer an




option, release criminals after that age since they become SYMBOL 147 \f "Normal Text"safeSYMBOL 148 \f "Normal Text"


–> politically unpopular


D.  REHABILITATION



Ambitious notion of changing someone's character



1.  Overlaps w/ deterrence in that both focus upon the individual



2.  Fallen out of favor b/c did not work; expensive, unpopular


E.  EXPRESSIVISM

Message to every one about collective social values, SYMBOL 147 \f "Normal Text"normsSYMBOL 148 \f "Normal Text"



Punishment as a symbol



SYMBOL 147 \f "Normal Text"Shame and SanctionsSYMBOL 148 \f "Normal Text": shame people then reintegrate them

III.  CONSTITUTIONAL LIMITS ON PUNISHMENT

A.  8TH AMENDMENT: 



Bars Cruel & Unusual



Bars Excessive Punishment (?–maybe not)



1.  Coker v. Georgia - Supreme Court (p. 63)



Sentenced to death for crime of rape




Death penalty = excessive punishment for crime of rape




Death is only appropriate for taking a life




SYMBOL 147 \f "Normal Text"Proportionality of PunishmentSYMBOL 148 \f "Normal Text"


2.  Harmelin v. Michegan - Supreme Court (p. 70)




Life without parole for possession of gymbag of cocaine upheld




**Split Court** - held it was not cruel/unusual punishment




Scalia:  No proportionality guarantee to 8th Amendment (prohibits

torture) BUT SYMBOL 147 \f "Normal Text"death is differentSYMBOL 148 \f "Normal Text" (only death penalty cases require proportionality review)




Fallout: Is there still an 8th Amendment proportionality guarantee?





-If it is not a death penalty case, courts differ to legislatures





-Seven Justices seem to believe proportionality exists



3.  Test for Proportionality (Solem v. Helm)




Test 1: Is there gross disproportionality?  If yes, go to test 2.




Test 2 (3 prong):  





1.  Inherent gravity of the crime





2.  Similarity to other jurisdictions





3.  Other jurisdictions/same crime 





(Justice Kennedy)


B.  14th AMENDMENT:



Due Process (limits power of States)


      5th AMENDMENT:



Due Process (limits power of fed gov't)



  Void for Vagueness
a. Legality Principle: forbids judicial SYMBOL 147 \f "Normal Text"crime-makingSYMBOL 148 \f "Normal Text" (forbids wholesaledelegation of lawmaking authority to the courts)




b.  Policy Issues:





1.  Information to citizens about what is criminalized is






needed in order to hold people responsible for






their actions fairly





2.  Restrain arbitrary, discriminatory use of gov't power





3.  Chilling effect on freedom (basic liberties shouldn't 






be constrained out of fear)




c.  Modern Test (from Papacristou, below):





1.  Does statute provide FAIR NOTICE





2.  Does statute provide FETTERED DISCRETION?






(ie prevent excessive police discretion)




Papacristou v. Jacksonville - Supreme Court (RE 143)





Invalidates SYMBOL 147 \f "Normal Text"catch-allSYMBOL 148 \f "Normal Text" vagrancy law




Chicago v. Morales (RE 1670)




Invalidates gang-loitering law




Kolender v. Lawson  - Supreme Court (RE 155)





Invalidates statute allowing police to stop a black man





walking alone at night based on SYMBOL 147 \f "Normal Text"reasonableSYMBOL 148 \f "Normal Text" 





suspicion.  Fair notice is a fiction; emphasis placed solely on restricting arbitrary enforcement




State v. Palendrano (RE 175)





Invalidates crime of being a SYMBOL 147 \f "Normal Text"common scoldSYMBOL 148 \f "Normal Text"



Commonwealth of Penn v. Mocan (RE 179)





Common Law crime of SYMBOL 147 \f "Normal Text"injuring common moralitySYMBOL 148 \f "Normal Text"

C.  14th AMENDMENT:



Equal Protection (limits power of States)


      5th AMENDMENT:



Equal Protection (limits power of fed gov't)




-Constitutional language is broad and vague




-Supreme Court created levels of scrutiny to distinguish between





meaningful and trivial issues: looks and means and ends





which state is trying to achieve



1.  Strict Scrutiny




a.  Applies only if statute involves a fundamental right (e.g. 





religion) or race/ethnicity, intent to discriminate



b.  Requires compelling state interest




c.  Requires statute to be narrowly tailored




d.  Toughest standard of review




IMPORTANT: There are only 2 roads to Strict Scrutiny--





1.  Racially conscious statute





2.  Discriminatory intent





–>nothing else will get there (must use rational basis test)





–>per Supreme Court, US v. Clary



2.  Intermediate Scrutiny




a.  Used for gender classification, aliens




b.  Requires substantial state interest




c.  Must be SYMBOL 147 \f "Normal Text"reasonablySYMBOL 148 \f "Normal Text" tailored to statute



3.  Rational Basis Test




a.  Commonly used




b.  Is there some government interest?




c.  Deferential to gov't interest




d.  Most lenient





Note: gay/lesbian discrimination always falls under rational





basis test; courts refuse to apply more stringent standard




U.S. v. Clary (RE 225)




Only 2 ways to trigger Strict Scrutiny review:




1.  Racially conscious statute




2.  Discriminatory intent




State v. Russel




Minnessota's review of crack v. powder,




Federal review is very deferential; Minnesota's is not




McClesky v. Kemp - Supreme Court




Sup Ct. evaluates whether death penalty is racist based on




statistical evidence; holds NO

Discriminatory intent must be proved in order to trigger equal protection claim


D.  STATUTORY INTERPRETATION







Constitutional Interpretation Modalities:




a.  Framer's Historical Intent (Scalia)




b.  Plain meaning of language (White)




c.  Stare decisis - avoid over-ruling precedents (Kennedy)




d.  Court should embody notion of fundamental national values





(Marshall)




Lewis v. Commonwealth (RE 182)




US v. Foster - Supreme Court (101)





Man charged w/ SYMBOL 147 \f "Normal Text"carrying a gunSYMBOL 148 \f "Normal Text" even though the gun was





in the back of his pick-up truck, out of reach

RULE OF LENITY: Criminal statutes are to be construed strictly in favorof the accused (from the legality principle)

SYMBOL 147 \f "Normal Text"Where a criminal law is ambiguous, we are wary of imposing criminal liability for conduct that the law does not clearly prohibit.SYMBOL 148 \f "Normal Text"


IV.  BASIC ELEMENTS OF A CRIME

A. ACT REQUIREMENT (Actus Reus = Bad Act)

1.  No SYMBOL 147 \f "Normal Text"situation crimesSYMBOL 148 \f "Normal Text" (crimes created by law enforcement), no crimes created by police/official coercion




Martin v. State (p. 112)




State v. Utter (114)

2.  Crimes committed due to coercion by private party follow doctrine of 




DURESS (different than #1 above)



3.  Conscious vs. unconscious action: unconsciousness is a defense




People v. Dessina (RE 227)



4.  ACTS VS. OMISSIONS

a.  There must be aa specific duty to act before you can hold someone responsible for the omission





1.  Contractual Duty






2.  Parent/Child, Legal Guardian; SYMBOL 147 \f "Normal Text"Status RelationshipsSYMBOL 148 \f "Normal Text"




3.  Creation of risk of harm





4.  Seclusion from help





5.  Statutory duty

b.  Policy argument: we may end up with too many potential guilty parties if we hold people responsible for omissions (38 people in Kitty example who failed to help); focussing on acts narrows the universe of potentially culpable people




c.  Distinction between moral responsibility and legal responsibility





People v. Beardsley

Pennsylvania v. Cardwell (RE 239)







Barber v. Superior Court(124)


B.  MENTAL STATE (Mens Rea)



1.  Elemental Approach (Model Penal Code)





People v. Conley (135)



2.  Culpability Approach (Common Law)





Regina v. Cunningham (133)





3.  MPC:




4 Key Concepts (2.02)




1.  Purpose - 2.02(2)(a):  conscious object is the action




2.  Knowledge - 2.02(2)(b): results are practically certain




3.  Recklessness - 2.02(2)(c): perceive risk but disregard it

4.  Negligence - 2.02(2)(d): no awareness of risk, but should have been aware; gross deviation from a reasonable standard of care





–> problematic (derives culpability from ignorance)

No rule for when recklessness turns into knowledge (judgment call)








State v. Nations (145)

Policy issue: 





Willful Blindness

-may encompass both recklessness and negligence in both MPC and common law

-danger of holding someone who is merely negligent (unaware of risk) to knowing standard




US v. Morris (149)




MPC: application

2.02(1) -There must be some mens rea attached to every element of the crime

2.02(3) - If there is no mens rea defined in the statute, then purpose, knowledge or recklessness will suffice (NOT negligence) 

2.02(3) - if there is some mens rea element in a statute, and it is unclear whether it should apply to all of the statute, it MUST apply to every element of the crime



4.  Common Law: Malice (defined per case law)



5.  Transferred Intent

A plans to shoot B, actually hits and kills unintended victim C - A charged w/first degree murder; intent transferred to C




a.  Common Law Doctrine




b.  MPC has an identical provision: 2.03(2)

c.  Important: Prof. Harris says confine the concept to the paradigm situation

Note: it's better to prosecute using recklessness to avoid metaphysical ugliness of the doctrine




6.  Conditional Intent




Holloway v. U.S.  (Handout, Supreme Court.)




Charged w/ carjacking under federal statute requiring intent to kill




DEF hoped not to have to kill anyone, therefore no intent




**SPLIT COURT**

Court majority holds there was conditional intent to kill in the narrow timeframe in which the victim had not said yes or no





 

(uses MPC language re conditional intent in determining congressional intent)

Dissent: Scalia says if congress meant conditional intent it should rewrite the statute; looks at actual meaning of words in statute;




Rule of Lenity applies




MPC 2.02(6): purpose can be conditional



7.  Strict Liability - no mens rea required

Disfavored:

 SYMBOL 147 \f "Normal Text"Even a dog knows the difference between being stumbled over and being kicked.SYMBOL 148 \f "Normal Text"



a.  Public Welfare Offenses





really SYMBOL 147 \f "Normal Text"negligence liabilitySYMBOL 148 \f "Normal Text" regarding dangerous activities





US v. Staples - Supreme Court (155)

DEF prosecuted for failing to register a gun which had been modified tobe fully automatic; claimed he didn't know about modification





**SPLIT COURT**


Public Welfare Offenses - strict liability is appropriate, no need for him to have known (laws used to regulate dangerous materials, people who engage in dangerous activities have responsibility for knowing whether they comply w/ law), usually only monetary penalties


Common Law presumption against strict liability crimes (unjust to condemn a person who isn't morally culpable)

Under MPC: if there is no mens rea language in a statute, then look at purpose, knowledge or recklessness (but NOT negligence): his negligence is NOT enough







b.  Statutory Rape 





Garnett v. State (164)

SYMBOL 147 \f "Normal Text"Moral culpabilitySYMBOL 148 \f "Normal Text" argument - he was doing something immoral to beginwith






Policy Issues: old patriarchal holdover, property crime protectingvirginity of child; it's in the state's interest to prevent pregnancy yet courts throw the purported father in jail rather than expecting him to support the child







8.  Mistake-of-Fact

a. MPC 2.04(1) - focusses specifically on mens rea, either a mistake of law or a mistake of fact (doesn't matter which); has mens rea been negated by the mistake?  If yes, there is a defense

b.  Common Law - rule of thumb is decide whether it is a general intent or specific intent statute (see below in Navarro)





i.  Specific Intent - any honest mistake is an excuse





ii. General Intent - mistake must have been REASONABLE





People v. Navarro (p. 172)




Common Law - 




Distinction b/t General Intent and Specific Intent:

General Intent - intent to do the act itself which constitutes the crime (mistake must be reasonable)

Specific Intent - intent to do a harm associated with the act (reasonable or unreasonable mistake may be a defense, as long as in good faith); requires higher showing of intent

MPC - elemental intent, statute involves purpose or knowledge that property belongs to another, thus ignorance or mistake is a defense



9.  Mistake-of-Law











i.  Traditionally this is not a defense!  








SYMBOL 147 \f "Normal Text"Ignorance of the law is no excuseSYMBOL 148 \f "Normal Text"




People v. Marrero (177)

MPC 2.04(3)(b) 





Reasonable reliance on official statement of law is an excuse





E.g. Miller v. Commonwealth (squib, 185)

Ex-con hunter gets a muzzle-loading gun based on info from probationofficer, BATF and FBI telling hum that such guns are exempt from prohibition on his gun ownership

Common Law: 





Reliance on advice of attorney to interpret law is NOT a defense





Cheek v. US - Supreme Court (189)

Militia tax rebel believes he isn't legally required to pay taxes based ontheory of fringe group who believes taxes are unconstitutional.  Voluntary, intentional violation is evidence of willfulness; disagreement w/ law is not a defense.

Normal SYMBOL 147 \f "Normal Text"ignorance of law is no defenseSYMBOL 148 \f "Normal Text" doctrine inapplicable in field of tax law b/c statutes are so complex, require heightened mens rea  - DEF did not make an honest mistake about law 





Bryan v. US (Supreme Court, handout)





DEF convicted of SYMBOL 147 \f "Normal Text"willfullySYMBOL 148 \f "Normal Text" dealing in firearms
w/o license

Did not know about specific fed law requiring a license, but he went to great lengths to file off serial numbers, import from out of state using SYMBOL 147 \f "Normal Text"straw menSYMBOL 148 \f "Normal Text", dealing on street corners

Specific knowledge of statute not required, enough that he had general knowledge that his conduct is illegal

Extension of SYMBOL 147 \f "Normal Text"Moral WrongSYMBOL 148 \f "Normal Text" doctrine: willfully engaged in morally reprehensible activity to begin with

Dissent: Scalia calls on Rule of Lenity; SYMBOL 147 \f "Normal Text"willfulnessSYMBOL 148 \f "Normal Text" requires some awareness of statute not just general awareness of some illegalconduct




ii.  Few exceptions to SYMBOL 147 \f "Normal Text"ignorance of law is not an excuseSYMBOL 148 \f "Normal Text"
SYMBOL 147 \f "Normal Text"Lambert DefenseSYMBOL 148 \f "Normal Text" - due process violation when prosecuted for an omission, legal requirement of which defendant was not aware (ONLY AN OMISSION, such as excon failing to register w/ police)

Stands for proposition that the duty to act is something no one would reasonably know about

–> NOT extended to other, broader cases for fear of SYMBOL 147 \f "Normal Text"opening the floodgatesSYMBOL 148 \f "Normal Text"




–> Applicable in common law or MPC jurisdiction

V.  HOMICIDE






A.  COMMON LAW - MURDER


1.  At Common Law, defined as killing with SYMBOL 147 \f "Normal Text"malice aforethoughtSYMBOL 148 \f "Normal Text"





a.  Intent to kill

b.  Intent to seriously injure (usually using some sort of deadly weapon)

c.  SYMBOL 147 \f "Normal Text"Abandoned & Malignant HeartSYMBOL 148 \f "Normal Text" (similar to recklessness in MPC)

d.  Felony murder (kill w/o intent while committing another serious felony)



2.  Degrees

a.  1st Degree: Intent to Kill (premeditated/deliberate) and sometimes felonymurder

–>  Premeditation can occur in the SYMBOL 147 \f "Normal Text"blink of an eyeSYMBOL 148 \f "Normal Text" (blurs distinction b/t 1st & 2nd degrees!)




b.  2nd Degree: Everything else (catch all)

–> Failed provocation defenses (inadequate provocation to prove manslaughter) fall here





BERRY v. SUPERIOR CT.  (P. 266)


3.  Felony Murder Doctrine




Highly Controversial

Reader Article: shoplifter charged with murder when struggle with security guard accidentally shoved old man and he died




a.  No intent to murder: held accountable for freaky twists of fate resulting in death

b.  In California, statute defines as 1st degree murder any death caused duringa Rape, Arson, Burglary or Sexual Assault of a Child.  2nd Degree murder isany death caused during participation in an inherently dangerous felony.





PEOPLE V. STAMP (p. 285)






Causation is the ONLY limiting factor in felony murder: as long as thedeath is caused by the felony, it's murder





PEOPLE V. FULLER (p. 286)




POLICY ISSUE: 
does the doctrine make any sense?




Arguments in Support:

-2 kinds of deterrence: felons will be more careful, people might not undertake a felony if they're afraid of what will happen






-Retribution Argument: Moral Wrong/Legal Wrong-- you shouldn't have been there in the first place, culpable in a general sense

-Social Harm: deaths occur, society wants to express condemnation





-Condemnation Argument: reaffirming sanctity of human life

-Simple Rules are Advantageous: clarity, more effective deterrence




Criticism:




-in most cases where the rule operates, convictions could be had using recklessness or involuntary manslaughter – it's a prosecutorial shortcut

*prosecutor has discretion, easier to get conviction (less to prove)





-rule has gone beyond the plausible scope of culpability





*doesn't make sense*




c.  Limits on Felony Murder
Doctrine is extemely unpopular with judges, so they have devised a setof limits to gut its application.
1.  SYMBOL 147 \f "Normal Text"Inherently Dangerous RuleSYMBOL 148 \f "Normal Text": Underlying felony must be inherentlydangerous in the abstract





PEOPLE V. BURROUGHS (p. 296)   [CALIFORNIA]




Policy Issues:





- Narrow Application of Felony Murder b/c disfavored


-Deterrence is the primary justification for using the doctrine at all

-SYMBOL 147 \f "Normal Text"Bootstrapping FearSYMBOL 148 \f "Normal Text": if you look only at the specific instance in the case to deterrent SYMBOL 147 \f "Normal Text"inherent dangerSYMBOL 148 \f "Normal Text", every time you have a case before you involving a death, the temptation will be to view that death as evidence of SYMBOL 147 \f "Normal Text"inherent dangerSYMBOL 148 \f "Normal Text"
2.  SYMBOL 147 \f "Normal Text"Merger RuleSYMBOL 148 \f "Normal Text"  - underlying felony must NOT be integral to thehomicide or SYMBOL 147 \f "Normal Text"included in factSYMBOL 148 \f "Normal Text" (I.e. assault excluded; must be separate crime)






PEOPLE v. SMITH (p. 301)








Policy Issue:





There is nothing left of the felony murder statute after thesecases b/c no case will be both SYMBOL 147 \f "Normal Text"inherently dangerousSYMBOL 148 \f "Normal Text" in the abstract and independent of assault

–>this is exactly what the California courts intended in order to narrow the rule as extremely as possible

3.  SYMBOL 147 \f "Normal Text"Furtherence RuleSYMBOL 148 \f "Normal Text" - Killing must be linked to the felony in somemeaningful, substantial way






KING v. COMMONWEALTH (p. 306)

4.  SYMBOL 147 \f "Normal Text"Agency RuleSYMBOL 148 \f "Normal Text" - killing must be performed by someone acting inconcert with the accused.  Unfair to hold responsible for independent, third-party actions (I.e. police)






STATE v. BONNER (308)


B.  COMMON LAW - MANSLAUGHTER
Historically split off from murder to distinguish crimes which would not be capitaloffenses


Line between murder and manslaughter drawn by malice

-hot-blooded killings vs. cold-blooded killings (cold-blooded = more culpable)
1.  HEAT-OF-PASSION



 with adequate provocation (reasonableness standard)




a.  Paradigm Case: adultery






GIROURD v. STATE (p. 238)




   
Requirements:




1.  Adequate provocation





2.  No cooling-off time

3.  Causal connection between the provocation and the killing






4.  Heat of passion





Once test met, proceed to:





What can be provocation?




-adultery





-assault & battery





-manual combat





-injury to one's intimates





**words/information alone not adequate**




b.  Feminist Criticism:  Taylor Article (reader)

Law forgives men's rage but fails to recognize women's terror 

1. Adultery should not be adequate provocation 

2. There are 2 different, gender-based SYMBOL 147 \f "Normal Text"cultures of violenceSYMBOL 148 \f "Normal Text": men kill out of immediate rage; women kill in response to ongoing abuse, not an immediate stimulus (battered womensyndrome does not comply with SYMBOL 147 \f "Normal Text"no cooling off timeSYMBOL 148 \f "Normal Text" requirement);





Partial justification, partial excuse: victim partially at fault





Policy Issues:  





1.  Law should expect people to control their actions





2.  Any killing at all should be murder (deterrence)






BUT people acting out of rage are not deferrable





3.  Categories inadequate/problematic (adultery)

4. Lethal Violence is quite gendered.  Need for different standards for men and women?




c.  Reasonable Person Standard


a concept to help juries distinguish b/t idiosyncratic reasons for killingand widespread, cultural reasons (widely shared enough to be understood by a lot of people)




OK to consider:


Not OK to consider:






-Sex




-temperament






-Age




-idiosyncrasies








Gray Area:








-ethnicity








-class










CAMPLIN (250)





Policy Issues:
1.  People who react to hormonal/biological stimuli, biology as partialexcuse








2.  Reasonableness varies from locale to locale





3.  Is the reasonable person average (Camplin) or ideal 
  


(Meissen)?  Common Law goes both ways

\


2.  NEGLIGENT HOMICIDE 




more than ordinary tort negligence, more aggravated






STATE v. WILLIAMS (P. 277)




SYMBOL 147 \f "Normal Text"GrossSYMBOL 148 \f "Normal Text" is undefined in SYMBOL 147 \f "Normal Text"gross negligenceSYMBOL 148 \f "Normal Text"



SYMBOL 147 \f "Normal Text"UneasonablenessSYMBOL 148 \f "Normal Text" of parent's decision is key





Under MPC: negligent homicide requires substantial risk, gross deviation of care (criminal negligence requires more than civil negligence




Policy Issues:
1.  Lack of education, class background prevented them fromrecognizing gravity of situation
2.  Prosecution for negligence justified by deterrence, social harm, retribution (people who are negligent have a character flaw)

3.  Standard of Reasonableness discriminatory (holds people accountable for social position not of their choosing)




3.  VEHICULAR HOMICIDE: only some jurisdictions, incl. Calif.; other jurisdictions count this under negligent homicide w/o distinguishing it)


C.  MPC - MURDER


MPC 210.2










1.  Committed purposefully or knowingly




2.  Committed recklessly





Midgett v. State (P. 233)

3.  Committed while engaged in commission, attempt or flight from commission of:



(Like felony murder)






a.  Robbery





b.  Rape





c.   Arson





d.  Burglary





e.  Kidnapping





f.  Felonious Escape 


D.  MPC - MANSLAUGHTER


MPC 210.3




1.  Reckless or

2.  Extreme Mental or Emotional Disturbance, for which there is a reasonable explanation or excuse





 






Two step test 

(from People v. Casassa)





1.  Jury puts itself in the shoes of DEF to see his perspective (PURELY SUBJECTIVE)





2.  Reasonableness evaluated

NOTE: focus is exclusively on the state of mind of the defendant, not the provocation! EMED instruction more likely to reach a jury in MPC jurisdiction than heat-of-passion would in Common Law because of subjectivity.


State v. Schrader (229), State v. Forrest (p. 235)

MPC 210(3)(b) grants jury a lot of flexibility in considering SYMBOL 147 \f "Normal Text"extreme 

mental or emotional disturbanceSYMBOL 148 \f "Normal Text" to mitigate homicide from murder to manslaughter

Note that there are no categorical rules (like cooling off time) to SYMBOL 147 \f "Normal Text"extreme emotional disturbanceSYMBOL 148 \f "Normal Text"


-much more subjective



-reasonableness determined from the point of view of the defendant!

E.  MPC - NEGLIGENT HOMICIDE
MPC 210.4 -   Committed Negligently (gross deviation from normal standard of care)

                           State v. Hernandez (P. 273)




Policy Issues:




Drunk driving seems to not fit the mens rea structure 

–> traditionally difficult to get juries to convict b/c of lack of bad intentions





-> some argue it should thus be a strict liability offense based on social harm





-> California tries to define vehicular homicide a separate crime with its own specifications

VI. DEATH PENALTY

A.  Doctrinal Background

In contrast to the cruel and unusual punishment cases like Harmelin, the SC takes the 8th amendment very seriously.  DEATH IS DIFFERENT.



-Court is much more concerned w/ constitutional issues re death penalty



Procedurally, court wants states to respect:



1.  Individualized treatment



2.  Guided discretion

–> Prefers MPC procedure: Jury imposes penalty after trial in separate penalty phase.  Not mixing questions of responsibility w/ questions of punishment.

Indiv. Treatment:  State cannot decide that everyone guilty of a certain crime will get the death penalty.  Under MPC structure, each individual has his case examined separately before death can be ordered.  

Guided Discretion: jury has to weigh mitigating and aggravating factors.  



Cannot simply hand down a death sentence on a whim.


B.  Key Constitutional Cases:



1.  Furman v. Georgia  - 




Death Penalty Temporarily Unconstitutional


S. Ct. decided that the way the death penalty was being applied was unconstitutional: it was so haphazard, juries had no idea of when/why to apply it, racism. 

States responded by revamping their statutes.  Made it similar to MPC:



2 phases: trial to determine guilt, separate hearing for sentencing to weigh mitigating and aggravating circumstances





–>stronger procedural guidelines for the juries




–>juries' discretion supposed to be restrained


         
  2.  Gregg v. Georgia (p. 315) - 




Death Penalty is not inherently unconstitutional

Looks at whether death penalty is inherently a violation of 8th/14th Amendments; court finds that it is not such a violation



Also looks at arbitrary state solutions like giving ALL first degree murderers the death penalty: holds that it is unconstitutional




-DEFs have right to individual treatment




Policy Issues:



Tension -one the one hand, you want discretion in order to treat DEFs as individual human beings; on the other, discretion can be used in discriminatory or arbitrary ways (Brennan and Marshall decided there is no way to solve this paradox, death penalty will always be wrong/unconstitutional)



3.   Payne v. Tenessee (p. 338)




Use of Victim Harm Evidence in Death Penalty Sentencing



--DOES NOT APPLY IN ALL JURISDICTIONS--



Woman and two very young children attacked in their apartment by a man with a butcher knife; during sentencing, victim's relatives discuss the surviving child's difficulty, pain, emotional loss of mother and sister; prosecutor tells jury that sentencing is their chance to SYMBOL 147 \f "Normal Text"do something for the victimSYMBOL 148 \f "Normal Text"



This case overturns prior decision which prohibited SYMBOL 147 \f "Normal Text"victim harmSYMBOL 148 \f "Normal Text" evidence from being used in sentencing: it is now admissible

-give victim uniqueness, sense of avenging death -idea of SYMBOL 147 \f "Normal Text"moral forceSYMBOL 148 \f "Normal Text"



-SYMBOL 147 \f "Normal Text"rational use of emotionSYMBOL 148 \f "Normal Text"



Strong dissent says that it is not only irrelevant but harmful:



-unpopular victims' killers will get lesser punishment than a pillar of society




Policy Issues:



What exactly is the jury supposed to be doing?  Focussing on mens rea of DEF? On social harm?  Making a moral decision about worth of DEF's or victim's life?  Making a decision based on logic alone or can emotions play a role, and if so, what role?  Should prosecutors be able to enrage the jury?

VII.  RAPE

A.   COMMON LAW


Rape law varies wildly from state to state – JURISDICTION MATTERS!



1.  STATUTORY RAPE: sex w/ someone under age of consent; general intent crime (some sort of intent to have sex; not strict liability exactly)

2.  FORCIBLE RAPE:  traditional Blackstone Common Law definition--




-sexual intercourse (vaginal) 




-forcibly




-against the will / without consent

-also a general intent crime - element of force does the work of ensuring the DEF's state of mind




-excludes marriage 

*Traditional Doctrine: no recognition of rape between spouses (patriarchal notion that woman through marriage had given her consent forever after; woman had no legal identity apart from her husband);  SYMBOL 147 \f "Normal Text"an impermissible invasion into marital privacySYMBOL 148 \f "Normal Text"





**MPC retains the bar on marital rape (using privacy justification)

*Newer Doctrine:  Some jurisdictions now recognize marital rape but require of independent corroboration, more restrictions as to reporting the crime; some states require legal or physical separation of spouses.  In all states, marital rape carries lesser penalties than forcible rape.




3.  COMPARISON:





Similarities b/t statutory rape and forcible rape:




-Neither statutory rape nor forcible rape traditionally contained a mens rea element

-Both traditionally assume that victim would be a woman and perpetrator would be a man 





-Similar penalties




4.  SODOMY -   Common Law elements traditionally unclear





-always included anal sex b/t men





-sometimes included animals, corpses





-sometimes included oral sex

-same sex relations b/t men universally criminalized, lesbian relations sometimes were not under this doctrine





-neither non-consent nor force is an element


-in practice it has allowed prosecutors to go after consensual gay relationships

-possible to go after cases where consent and force are problematic to prove (easier to prove)




5.  ELEMENTS OF CRIME:





a.  Intercourse




b.  Force 






State v. Rusk (363)   [Acquaintance Rape,






Resistance + Force]







Rules for Rape under Maryland statute:







1.  Intercourse (vaginal)







2.  Force







3.  Against the Will







4.  Nonconsensual 







..................................







(5.  Resistance)  - shadow element of crime






Policy Issues:
1.  Why include force?  It implies nonconsent but it ignores totality of circumstances, broad timeframing of past abuse

-linking force and resistance shifts focus to victim's action








2.  Resistance element forces victim to prove it wasn't consensual; argument against it is that focus should instead be on perpetrator's action







3.  What about raping someone who was drugged?  No force, no resistance, so courts have to get around those requirements using different doctrines.












4.  Force requirement is a proxy for mens rea - common law typically has no mens rea requirement b/c the force element fills that role






5.  Argument:  If you put more weight on issue of consent, there is no reason someone would have sex against her will without being forced, so lack of consent should infer force






Commonwealth v. Berkowitz (385) Requires force






State v. MTS (394)  Requires affirmative consen





Policy issue:





1.  Berkowitz way is to treat this as an issue of force

2.  Mens rea alternative:  Was DEF negligent in obtaining her consent?






SYMBOL 196 \f "MS LineDraw"> what is the reasonable standard?





SYMBOL 196 \f "MS LineDraw"> is there a difference between what a reasonable manwould believe is consent and what a reasonable woman would?  Which should control?

SYMBOL 196 \f "MS LineDraw">Did the DEF intend the harm?  Was DEF aware of asubstantial or unjustified risk that she wasn't consenting (=MPC recklessness)?  Would a reasonable person have been aware/should DEF have been aware (=MPC negligence)?





    Resistance -






 Alston v. State (372)



      





Shadow element of the crime in practice

-under old statutes it meant SYMBOL 147 \f "Normal Text"resistance to the utmostSYMBOL 148 \f "Normal Text" (beaten senseless)






-old common law punished fornication, prosecutors needed to know whether both parties were to be charged


-in modern law, SYMBOL 147 \f "Normal Text"utmost resistanceSYMBOL 148 \f "Normal Text" turned into SYMBOL 147 \f "Normal Text"reasonable resistanceSYMBOL 148 \f "Normal Text" (see People v. Rusk)





Resistance SYMBOL 196 \f "MS LineDraw"> force, non-consent





-functions as notice to jury of what actually happened; also functions as notice to DEF at the time of non-consent





-provides incentive for victims to resist; evidence shows that they are much more likely to be seriously injured by resisting






** key to feminist reform efforts






Policy Issues:
SYMBOL 147 \f "Normal Text"Reasonable ResistanceSYMBOL 148 \f "Normal Text" :






Susan Estrich says it's interpreted by SYMBOL 147 \f "Normal Text"boys rulesSYMBOL 148 \f "Normal Text" (a boy fighting back), tend to view SYMBOL 147 \f "Normal Text"girl's reactionSYMBOL 148 \f "Normal Text" (crying, fear) as less than reasonable resistance

Rape law scrutinizes the victim's behavior as closely or more closely than the DEF's:  victim gets put on trial.  Creates what Estrich calls SYMBOL 147 \f "Normal Text"real rapeSYMBOL 148 \f "Normal Text" (involving violence, force), which the law punishes quite harshly, and SYMBOL 147 \f "Normal Text"acquaintance rapeSYMBOL 148 \f "Normal Text" (date, no gun or beating) tend to not be treated as rape at all.  Cases:  People v. Rusk, Allston





Whether encounters like Rusk or Alston, date-rape and acquaintance rape, should be treated differently?






Reform Possibilities:
1.  Uphold current system, requiring some sort of evidence of force






2.  Expand force, MTS case

3.  Expand basic definition of rape to get rid of force requirement altogether







-keep only sexual intercourse and against the will as elements






4.  Reintroduce mens rea

-force was supposed to take care of mens rea, if we get rid of it we could reintroduce mens rea

-Purpose, Knowledge, Recklessness, (Negligence?)






Problems:






1.  Get rid of force w/o replacing it w/ mens rea, the focus goes back to consent and scrutiny of the victim

2.  If you take nonconsent seriously, force is redundant







3.  Possible that both nonconsent and lack of force could be present in the same encounter

4.  Lois Pinneau (READER) - active participation and co-operation, SYMBOL 147 \f "Normal Text"communicative sexSYMBOL 148 \f "Normal Text"






5.  Where should the burden fall?  On woman to communicate nonconsent? On man to ask?





c.  Non-Consent:





Majority Rule:  In most American jurisdictions, reasonablemistake of fact as to consent IS a defense (must be in goodfaith)

Minority Rule: a few jurisdictions, NO mistake of fact defense as to consent (strict liability, follows logic of statutory rape)






Harris suggests that a clearer approach would be to explicitly require some sort of mens rea element in rape law.  Use some sort of language of intent (e.g. MPC language: purpose, knowledge, recklessness, negligence to show that he culpably had sex with someone who was non-consenting).






SYMBOL 196 \f "MS LineDraw"> Sherry case (see below): DEF could be thought of asreckless, or perhaps only negligent






Commonwealth v. Sherry (p. 413)








Rule: the crime is not a SYMBOL 147 \f "Normal Text"specific intentSYMBOL 148 \f "Normal Text" crime, thus an SYMBOL 147 \f "Normal Text"unreasonableSYMBOL 148 \f "Normal Text" belief is no defense.

Commonwealth v. Lefkowitz (squib, p. 417)        SYMBOL 147 \f "Normal Text"Negligence Std. SYMBOL 147 \f "Normal Text"  – Suggests strict liability standard: once awoman says SYMBOL 147 \f "Normal Text"noSYMBOL 148 \f "Normal Text", any further action is unwarranted and perpetrator assumes the risk, proceeding at his own peril.  Or one could phrase Lefkowitz in terms of negligence: if you goahead after hearing SYMBOL 147 \f "Normal Text"noSYMBOL 148 \f "Normal Text", you are negligent





d.  Against the Will




e.   Victim's Character -





Up until 40s - victims promiscuity was a defense






-prostitutes, promiscuous women could not be raped






-in some jurisdictions, it meant that black women could not be raped






-SYMBOL 147 \f "Normal Text"good girlSYMBOL 148 \f "Normal Text" vs. SYMBOL 147 \f "Normal Text"bad girlSYMBOL 148 \f "Normal Text" 






SYMBOL 147 \f "Normal Text"Rape Shield LawsSYMBOL 148 \f "Normal Text" now exist in most states to prevent such evidence about the victim's past sexual history from being introduced






1.  Privacy/Woman's Autonomy






2.  Prevention (women tended to not come forward to prosecute under the old law; prosecuting the crimes would further general deterrence)






3.  Prejudice (calculated to inflame the jury)

–> BUT  6th amendment gives DEF the right to cross-examinewitnesses and call his own witnesses; if DEF has a compelling argument why evidence of past sexual history is relevant, court may make a constitutional exception and allow it.  (Need to balance DEF's constitutional rights in the Rape Shield law equation)



5.  DECEPTIONS & NON PHYSICAL THREATS





problematic because there is no physical coercion




Boro v. Superior Ct.  (P. 406)

Fraud in fact (the act itself) SYMBOL 196 \f "MS LineDraw"> rape, there was no consent




Fraud in inducement (collateral matter is lied about, not the act itself) SYMBOL 196 \f "MS LineDraw"> notrape, consent counts




Policy Issues
How do you deal with it when sex is being extorted?  Estrich argues thatproperty rules should apply: if it had been money rather than sex extorted, it would have been a crime.  This should be too.  Berger responds that such an argument debases rape law.  As these cases slide into civil sexual harassment (fraud and relations of coercion that are short of physical coercion), where do we draw the line of criminal liability?


B.  MPC - Rape



 ARTICLE 213 (p. 1028)



1. MPC 213.1(1), analysis is very similar to common law analysis





–victim may not be DEF's wife--

(a.)  Compels by force or threat (imminent death, serious bodily injury, extreme pain or kidnapping)



   
(b.)  Substantially impairs power to appraise or control





 (administering drugs)




(c.)  Unconscious victim




(d.)  Under 10 yrs old

(e.(  Grading of Offense:  Acquaintance rape (where social companion had previously permitted sexual liberties) is 2nd degree felony; stranger rape is 1stdegree crime





–> stranger rape punished more harshly





–> grading system establishes a hierarchy of culpability (possibility of mistake-of-fact in acquaintance rape; no possibility in stranger rape) 

–> contributory negligence notion associated with social acquaintance scenario



2.  MPC 213.1(2) - SYMBOL 147 \f "Normal Text"Gross Sexual ImpositionSYMBOL 148 \f "Normal Text" (3rd degree felony)




-involves female not his wife

(a.)  compels submission by threat that would prevent resistance by a woman of SYMBOL 147 \f "Normal Text"ordinary resolutionSYMBOL 148 \f "Normal Text" (threat is less than described above under 213.1(1))

(b.) knows victim suffers from a mental disease rendering her incapable of appraising nature of conduct




(c.) she mistakenly supposes that he is her husband



MPC deliberately avoids getting into the notion of consent!
VIII.  ATTEMPT
 
A.  Doctrinal Background:



3 Basic Inchoate crimes:


1.  Solicitation (prostitution)



2.  Conspiracy



3.  Attempt

All three ultimately attach to some sort of end result (conspiracy to do SOMETHING)



Overview:

1.  What should be the relationship between the completed crime and the attempt?  Should they be punished the same or not?

2.  What should be the relationship between preparation and the attempt?

3.  Special defenses to the attempt?  At last moment DEF changed her mind and decided not to go through with it?



1.  Relationship b/t the completed crime and the attempt:




a.  Categories (academic distinction, NOT doctrinal):

i.  Complete attempt: perp does everything possible/necessary tocomplete the crime, but a freak circumstance prevents it from actually happening

ii.  Incomplete attempt: perp has not taken all the steps necessary,stops for some reason before it is finished

Both are theoretically punishable.  Policy justifications: intervention   is desirable goal; criminal intent should be punished;  






–> BUT there is really no social harm in the attempt; focus instead on the internal culpability of the person




b.  Grading

Should the attempt be punished as seriously as the completed action?





–> everything is there except the harm

–> lessor grading would effectively reward the DEF for (a) a freak circumstance that kept crime from SYMBOL 147 \f "Normal Text"workingSYMBOL 148 \f "Normal Text" or (b) getting caught before he was done.  





Policy Issues:





Dilemma: we want the police to intervene and pick up criminals before they cause real harm, but we don't want to give them discretionary authority to pick up and prosecute just anybody





Crime = act + intent, Attempt does not have all of these elements (act missing or partially missing); so it must be punishing the (social harm of a dangerous individual?) in place of the act.  This might suggest they should not be punished as harshly.





Punishing outcome (e.g. dead body) is a reflection of paying respect to the value of life and the actual harm caused




COMMON LAW:




Attempts are punished more lightly (in Calif: receives SYMBOL 189 \f "Normal Text" the penalty for the completed crime)




MPC, 5.05



Attempts, solicitation and conspiracy are treated the same as the crime objective (first degree felony, however, is treated as a second degree felony; capital murder is treated less harshly)





–>makes sense in light of the MPC's general focus on subjective culpability, circumstances from the point of view of the actor



2.  Constitutional Issues

Cautionary tale: Afr-American male wandering around residential streets in Alabama picked up for attempted assault of white woman.  
Legality principle: danger of arbitrary discretion (on the level of the police,introduction of the police officer's own biases; on the level of the jury, interpretation of DEF's motives and intent, mens rea already inferred by circumstantial evidence–room for jury's prejudices).  Incentive to keep the state from intervening until there is certainty of actor's intent.



3.  Mens Rea




a.  Common Law:  





Attempt is always a specific intent crime





*Gentry Case: the level of intent necessary for the completed crime isnot the same as the level required for attempt (attempt is a higher threshold of intent)





Policy Justifications:

–> inherent vagueness & uncertainty in attempt cases; there is no obvious social harm (as there is in the completed crime), so there should be something else that is significant





*Knowledge is not enough (knowing that people will be harmed but not intending the harm is a defense against attempted murder)





SYMBOL 196 \f "MS LineDraw"> in practice a jury would probably not believe the story, but in theorythe defense is available b/c of specific intent requirement





*Some Crimes Cannot Be Attempted




SYMBOL 196 \f "MS LineDraw"> e.g. involuntary manslaughter, by definition has not intent; there isno way for someone to SYMBOL 147 \f "Normal Text"intend to be negligentSYMBOL 148 \f "Normal Text"




SYMBOL 196 \f "MS LineDraw"> crimes of recklessness are treated the same way (it is not possibleto intend to be reckless) in most jurisdictions





SYMBOL 196 \f "MS LineDraw"> crimes which are SYMBOL 147 \f "Normal Text"by definition unintentionalSYMBOL 148 \f "Normal Text"



SYMBOL 196 \f "MS LineDraw"> strict liability crimes are not exactly the same as crimes which areby definition unintentional.  Strict liability just says that the actor's intent is SYMBOL 147 \f "Normal Text"off the tableSYMBOL 148 \f "Normal Text"
 he may have had intent, but the law just ignores it.  The cases go both ways as to whether there can be attempted strict liability crimesSYMBOL 148 \f "Normal Text"




Attempted felony murder: jurisdictions split




Attempted statutory rape: jurisdictions split;  majority of jurisdictions DOrecognize attempted statutory rape.  DEF must intend to have sex w/ an underage person in some jurisdictions.  Some would find attempted stat rape even after DEF gave up and changed his mind when he found out the girl was underage.  (DEF's state of mind as to girl's age is technically irrelevant to the crime)




b.  MPC  5.01(1): 




There are 2 requirements for attempt:

1.  DEF must have the culpability for the completed crime






–> this is ALWAYS required for attempt under MPC






2.  AND also one of these:







a.  For complete attempts:








(a) Purpose








(b) Purpose or knowledge







b.  For incomplete attempts:








(c.) purpose

Does not allow for conviction of attempted negligent homicide b/c second factor requires more than mere negligence.  Those sorts of crimes instead fall under the MPC's recklessness endangerment crime rather than an attempt crime.






Note:
The mad bomber hypo would be guilty of an attemptunder MPC if he had a belief or knowledge that someone would be harmed (even if he did not intend to kill anyone)!






Strict Liability Crimes: since the completed crime has no mensrea requirement, the attempt crime has none either (attempted stat rape could be prosecuted under MPC)



4.  Line Between Preparation and Attempt




a.  Common Law:
Courts have developed many different tests, not necessarily consistent w/ each other

SYMBOL 147 \f "Normal Text"Probably Desistance TestSYMBOL 148 \f "Normal Text" - could DEF have changed her mind?







SYMBOL 147 \f "Normal Text"Dangerous Proximity TestSYMBOL 148 \f "Normal Text" - is the act close to the completed crime?







b.  MPC 5.01(1)(c) and (2):
Requires BOTH culpability normally required for the crime AND aSYMBOL 147 \f "Normal Text"substantial stepSYMBOL 148 \f "Normal Text" corroborative of criminal intent




Acts which definitely constitute substantial step enumerated onp. 1015 (5.01(2)(a-g)





Policy Issues:




In questionable cases and incomplete attempts:

Evidence of intent not only constitutes mens rea, but also tells jury that the DEF has moved beyond mere preparation

Equivocality problem - we do not know unequivocally what the DEF would have done, or why he might have been acting (multiple reasons for possessing gun, one of which is protection and is quite innocent)

Criticism of MPC: allows intervention at too early a stage (easier to find an attempt under MPC than under common law) – goes too far in allowing police to step in earlier

-still does not solve question of ambiguity (jury has to decide), fear that it is too easy for jury to mix up preparation and mens rea (use same evidence to persuade itself)





MPC created new tests to determine the line:

5.01(a) and (b) : actor has done everything possible to complete the crime, fails only b/c of circumstance

5.01(1)(c): incomplete attempt defined by a SYMBOL 147 \f "Normal Text"substantial stepSYMBOL 148 \f "Normal Text" 

5.01(2): list is not exhaustive, there might be other stuff that is strongly corroborative; if the jury finds that there is a substantial step, and it follows one of the examples, the judge may not overturn that as a matter of law


B.  Special Defenses:



 
1.  IMPOSSIBILITY DEFENSE




a. Common Law:




-Factual Impossibility is NOT a defense





-Legal Impossibility IS a a defense

Factual Impossibility incorporates the notion that there is some mistaken fact or a factual impediment (But for the fact that the pocket was empty, crime would have been completed)






-justification: no reward for fortuity of fact

Legal Impossibility turns on a legal impediment.  No SYMBOL 147 \f "Normal Text"victim in being.SYMBOL 148 \f "Normal Text"  DEF did everything she set out to do, and the result is still somehow not criminal.







E.g.  Man sets out to rape his wife, does everything to complete crime, but the jurisdiction does not recognize rape w/n marriage






*US v. Thomas (739)
even though DEF's did everything they set out to do, the crimeof rape requires a live victim, therefore it was a LEGAL impossibility






BUT it was only the factual circumstance of her death, unknown to the DEF, that prevent them from completing the crime, so it could also be viewed as FACTUAL impossibility






SYMBOL 196 \f "MS LineDraw"> distinction is incoherent



 




b.  MPC:
Focusses instead on the DEF's intention: if he intended to commit a crime, that is evidence of culpability.  No affirmative defense of impossibility.






SYMBOL 196 \f "MS LineDraw"> Thomas would be guilty of rape 

SYMBOL 196 \f "MS LineDraw"> As long as DEF has the mental state for commission of thecrime, and the extra mental state required by attempt law, then DEF is guilty

Impossibility is no defense BUT there are qualifications:

1.  You cannot invent a law against yourself.  DEF cannot intend to commit a crime that does not exist (if DEF believes it is a crime and it is not, he is not guilty).  Still have to measure behavior by actual law.

2.  5.05: Inherent Impossibility, mitigation in case of Homer Simpson's Elbow Macaroni Bomb.  Crime is real, but means chosen are so unlikely to cause the harm that it will never happen.  Another example is casting of voodoo spells.  Judge can either lighten the punishment or dismiss the charges.

Common Law: trying to balance approach to culpability w/ consideration of social harm.  

MPC: in relying heavily on mesntal state, moves closer to punishing thought crimes





2.  ABANDONMENT DEFENSE




a.  Common Law:
NO defense of abandonment

BUT under Commonwealth v. McCloskey (752) court finds anotherreason to acquit, manipulates line between preparation and attempt to absolve person who changes mind at last minute when there is a sympathetic case




b.  MPC:
Abandonment IS an affirmative defense, if circumstances manifest a SYMBOL 147 \f "Normal Text"complete and voluntary renunciation of criminal purposeSYMBOL 148 \f "Normal Text"
5.01(4) and 5.03(6) - voluntary renunciation of purpose





–> does not allow intent to be transferred to another victim (e.g. rapist who choses not to rape a pregnant woman, but will go out and find another woman)

Rather than investigating specific actions, this provision looks at the DEF's character and _future_ intentions!  (E.g. change of heart)






C.  TYPES OF ATTEMPT




1.  ATTEMPT MURDER - 




a.  Common Law: 

Attempt murder requires specific intent to kill.  Anything less is NOT enough

.



People v. Gentry (704)

b.  MPC 

5.01:   attempt requires the culpability normally required for the crime; plus, doing or omitting something with the belief it will cause the criminal result. (Substantial Step)  







2.  ATTEMPT FELONY MURDER:




Jurisdictions split, some recognize it – others do not






Bruce v. State (708) (No such thing as Attempted Felony Murder)

Majority Common Law Rule:  There is no such crime as SYMBOL 147 \f "Normal Text"attempted felonymurderSYMBOL 148 \f "Normal Text" because felony murder is a strict liability crime devoid of intent, i.e. how can you intend to do something which inherently lacks intent?  It is impossible to convict someone of SYMBOL 147 \f "Normal Text"attempted involuntary manslaughterSYMBOL 148 \f "Normal Text" for the same reason.

BUT Jurisdictions have gone both ways on this: some do recognize attempted felony murder, because in some cases there might in fact have been some intent (attempt to commit the underlying crime).  Majority go along with this case.



3.  ATTEMPTED STATUTORY RAPE

Same issue with attempted felony murder: see squib on p. 709, Simmons v. State (n. 1).  Accused attempted to have sex with a girl under 18, but desisted when he learned she was under the age of consent.  

a.  Common Law:   jurisdictions go both ways as with attempted felony murder. Some say that there is no logic to saying that a person is culpable for intending a crime which has no intent attached to it.  These facts are confusing because he desisted---was there any intent _at all_?

SYMBOL 196 \f "MS LineDraw"> the law worked in deterring him, yet he's at risk anyway?  That isbizarre as a policy matter!

b.  MPC 5.01(1): he must act SYMBOL 147 \f "Normal Text"with the kind of culpability otherwise required forthe...crimeSYMBOL 148 \f "Normal Text" (which in this case is none at all!)

BUT MPC also has provisions for affirmative defense of changing his mind, so this is softened in actuality


D.  PREPARATION VS. ATTEMPT:




(inherent vagueness to attempt law, no formula to draw the line where preparationstops and act begins)


Commonwealth v. Peaslee (717)

1.  Common Law Rule:  

SYMBOL 147 \f "Normal Text"Probable Desistence TestSYMBOL 148 \f "Normal Text" looks for whether actor had reached a point where it was unlikely that he would have voluntarily desisted.

SYMBOL 147 \f "Normal Text"Dangerous proximity testSYMBOL 148 \f "Normal Text" – did DEF come dangerously close to committing the action?  Also, the SYMBOL 147 \f "Normal Text"abnormal stepSYMBOL 148 \f "Normal Text" approach–conduct is different from that of a normal citizen.



2.  MPC



State v. Reeves (726)


-SYMBOL 147 \f "Normal Text"substantial step requirementSYMBOL 148 \f "Normal Text"
Under MPC, possession of unlawful materials which could serve no normal purpose,  at the site of the intended crime = substantial step

-when actor possesses materials to be used in crime, at or near the crime scene, and when those materials could serve no lawful purpose, jury MAY view that as a substantial step.




SYMBOL 196 \f "MS LineDraw">see 5.01(2), esp (e) & (f) [possession of materials]


E.  PRE-ATTEMPT CONDUCT:

Movement among states to punish behavior that does not yet constitute an attempt



US v. Alkabaz (p. 733) 


    
-several steps away from even beginning an attempt – just a fantasy




Stalking Cases (squib, 737)

first generation of anti-stalking statutes struck down for SYMBOL 147 \f "Normal Text"void for vaguenessSYMBOL 148 \f "Normal Text"; ACLU and other groups participated in creation of second generation SYMBOL 147 \f "Normal Text"model stalking statuteSYMBOL 148 \f "Normal Text"



IX.  JUSTIFICATION AS A DEFENSE

A.  General Doctrinal Background



1.  Distinctions:




Excuse: DEF's action was wrong, but we can understand it




Justification: DEF did the right thing

2.  Defensive Force Doctrine  - Umbrella covering several separate categories ofjustification:




a.  Self defense




b.  Defense of Others




(c. Defense of habitation)




d.  Defense of Property




e.  Defense of public peace/law enforcement

In practical terms many of the 5 categories overlap: burglar in home could trigger self defense, defense of family, defense of property



3.  Requirements:



a.  Triggering Condition (Must be Imminent Danger, Threat)

b.  Necessity requirement: DEF must act only when and to extent necessary toprotect from threat

c.  Proportionality requirement: DEF must act in proportion to the threat

***ALL 3 REQUIREMENTS JUDGED UPON OBJECTIVE SYMBOL 147 \f "Normal Text"REASONABLE PERSONSYMBOL 148 \f "Normal Text" STANDARD!!


B.  SELF DEFENSE



1.  Common Law 


US v. Peterson (453)








a.  Threat Rule:   

(1) there must be actual and apparent use of deadly force against DEF, must have been unlawful and immediate; (2) DEF must have believed he was in peril of death; (3)  DEF's beliefs must have been OBJECTIVELY REASONABLE





Reasonable Person TestSYMBOL 148 \f "Normal Text" (SYMBOL 147 \f "Normal Text"objectiveSYMBOL 148 \f "Normal Text")







*Objective Prong  (Reality of threat?)


BUT DEF past experiences, present beliefs admissible




*Subjective Prong(E.g. Goetz had been mugged before)

b.   SYMBOL 147 \f "Normal Text"Aggressors RuleSYMBOL 148 \f "Normal Text":  if DEF provoked the altercation, he has no claim to self-defense (if you are an aggressor, you theoretically created the situation that was deadly)

c.  Retreat Rule: 

Traditional common law:  you must retreat if you can do so safely (corollary to necessity rule - if you can retreat safely, than deadly force is not necessary)





Modern rule:




Majority: NO duty to retreat

Minority: duty exists (as an outgrowth of the necessity rule)






1.  Only if  able to retreat in complete safety

2.  SYMBOL 147 \f "Normal Text"Castle DoctrineSYMBOL 148 \f "Normal Text" - do not have to retreat from home/yard




d.  Reasonableness standard





People v. Goetz (466):








Policy Issues:


Irrational fear of black men based on social prejudices is never reasonable.  BUT in certain highly stressful urban situations, maybe reasonableness isn't the highest moral standard but stems instead from paranoia





State v. Wanrow (p. 480)





Policy Issues:




Should there be a different standard of reasonable force for women, in that they are less able to defend themselves, socialized not to react violently to threats?

–> but the same arguments could apply to smaller, passive males

–> real issue is gender not as a biological factor but rather as a social/ideological one




e.  Imperfect Defense Doctrine (California):

if you believe force is necessary, but your belief is unreasonable, or you use deadly force to repel non-deadly force

–> traditional common law approach is to simply deny the privilege of self-defense

–> a few states (incl. Calif) mitigate the crime from murder to voluntary manslaughter in these cases

(similar to the situation in MPC 3.09 re recklessness/negligence)





Policy Issues:




-whether self-defense is a justification or an excuse?

*under Blackstone it was an excuse (not an altruistic act therefore not justified)

*majority modern view is that self defense is a justification rather than an excuse:  SYMBOL 147 \f "Normal Text"You did the right thing.SYMBOL 148 \f "Normal Text" 

-whether self-defense should be a complete defense or merely a partial defense?

*argument:  if you kill someone, even if any reasonable person would have done the same thing, we should recognize that the taking of human life is always wrong, and therefore should always have SOME consequences (e.g. voluntary/involuntary manslaughter)





-why is self-defense a justification?






*the person was evil and deserved it?

*killing the actor is a lesser evil than letting him kill you?





-Reasonable Person Standard:

*Should SYMBOL 147 \f "Normal Text"reasonablenessSYMBOL 148 \f "Normal Text" reflect our social IDEALS or a social NORM?  How we should act or how we commonly do act?







SYMBOL 196 \f "MS LineDraw"> if it's supposed to be an ideal, then we punish Goetz forsharing a social prejudice that permeates society

--> but if we don't punish Goetz, innocent black men pay the price






**costs in both directions





2.  MPC -




(3.01 et. seq., p. 999)

Self-Defense is a justification (3.01(1)), but it does not preclude civil action





3.04 - general self-defense provision

3.04(1) SYMBOL 147 \f "Normal Text"When the actor believes that such force is immediatelynecessary for the purpose of protecting himself...SYMBOL 148 \f "Normal Text"  (SUBJECTIVE)






SYMBOL 196 \f "MS LineDraw"> note there is no reasonable person standard

SYMBOL 196 \f "MS LineDraw"> requires that the actor believe that force is SYMBOL 147 \f "Normal Text"IMMEDIATELYNECESSARYSYMBOL 148 \f "Normal Text", takes a subjective approach (Battered Women cases easier to justify here b/c of subjective element; force can be immediately necessary even if the threat is not imminent)





3.04(2)(b) - defines circumstances in which use of DEADLY defense isallowed:






* no  duty to retreat






BUT Additional limitation to subjective standard: 






3.09(2) -permits prosecution for reckless/negligent crimes (protected only from prosecution of crimes with purpose/knowledge as standard).  SYMBOL 145 \f "Normal Text" (If) SYMBOL 147 \f "Normal Text"the actor is reckless ornegligent in having such belief or in acquiring or failing to acquire any knowledge or belief which is material to the justiciability of his use of force, the justification afforded by those Sections is unavailable...SYMBOL 148 \f "Normal Text"



 

–> if the belief is unreasonable, a prosecutor can still charge with a crime for which negligence or recklessness is enough






–> modifies the wholly subjective standard of 3.04



3.  Battered Women's Syndrome & Self Defense:



Legal Relevance:

1.  Directly supports claim of self defense (sincerity of woman's belief in threat of great bodily harm)


2.  Objective Portion of Test: courts are divided as to whether it implies SYMBOL 147 \f "Normal Text"reasonabilitySYMBOL 148 \f "Normal Text";  some courts only use it in the subjective prong

–>can be used to show hyper-reactive assessment of threat, which goes to reasonability





3.  Subjective Portion of Test: clearly applies

4.  Expels stereotypes, bolsters credibility of victims (feminist activism trying to make battering visible.  

Alternative: rather than using it as a justification, psychological harm of battering could be used as an excuse.

Note: Common Law requires immanent threat, but MPC only requires use of force be SYMBOL 147 \f "Normal Text"immediately necessarySYMBOL 148 \f "Normal Text"; easier for it to justify cases such as Norman's





State v. Norman (486)





Policy Issues:




-Subjective criteria really matters (a battered woman may have a heightened sense of danger in that she is hypersensitive to warning signs, recognizes mannerisms immediately preceding beating, learns to fear them).  Use of this internal harm should make it an EXCUSE rather than a JUSTIFICATION.




Battered Woman Syndrome –> SYMBOL 147 \f "Normal Text"learned helplessnessSYMBOL 148 \f "Normal Text" as a distinguishing factor  BUT these cases are about people who transcended that helplessness to fight back

–> syndrome is very controversial, not a fact but rather a theory






3 cases of battered women cases:




1.  Traditional cases - woman kills batterer while he is attacking her

2.  Non-traditional cases - woman kills batterer while he is asleep/unconscious






3.  Contract killings  - woman gets someone else to do the killing for her

(Traditional cases: law is already able to deal with these)






Non-traditional cases: Norman - no self defense instruction b/c there was no imminent threat of great bodily harm.  Policy concern: do not want to allow people to resort to self-help.  Doctrinal reasoning is clear, but morally troubling, however.







–> Should we eliminate imminence requirement?  Read imminence more broadly to include Norman's situation?






–>Is there a danger of creating SYMBOL 147 \f "Normal Text"open seasonSYMBOL 148 \f "Normal Text" on people who you feel are generally a threat to you in an abstract sense?






–> Do we need to address battering as a unique situation, and craft a doctrinal response to deal with it's particular problems?


C.  DEFENSE OF OTHERS



1.  Common Law
1.  Reasonable person in intervenor's situation would believe in necessity of intervention

2.  Intervenor reasonably believes that the person he is trying to protect would be justified in using force

3.  Same rules as defense of self: reasonable person must believe that force necessary, etc. 

Traditional Doctrine  - old law: you must stand in a certain status relationship inorder to be privileged w/ use of deadly force to protect someone (special duty status relationships, e.g. parent/child).  Also, if the person you are protecting would not have had the use of a self defense claim, neither does the intervenor (SYMBOL 147 \f "Normal Text"stand in the shoesSYMBOL 148 \f "Normal Text" rule).

Newer law: moves to broader interpretation, no special relationship required. Also uses a reasonable person standard rather than requiring that intervenor SYMBOL 147 \f "Normal Text"stand in the shoesSYMBOL 148 \f "Normal Text".




Commonwealth v. Martin (506)



Policy Issues:
-emphasis on public order or on moral obligations/ community cohesion?

-Kitty Genovese case: failure to intervene for fear of being held liable for assault?





-BUT encourages vigilateism



2.  MPC:
3.05(1): actor would be justified in self-protection under 3.04 if he were in the position, subjective belief in being justified and necessary




3.09, 1-2: limits defense for cases of error




3.04-1, 2: immediate necessity


D.  DEFENSE OF HABITATION






1.  Common Law - 
Traditional Doctrine:  Any amount of force, even deadly force, can be used toprevent an intrusion into home.  If intruder is already inside though, less force is justified.




Modern Variations: 





-Deadly force OK if there is ANY felony

-Ceballos: Deadly force OK if there is going to be a SYMBOL 147 \f "Normal Text"forcible & atrocious felonySYMBOL 148 \f "Normal Text" (risk of great bodily harm)

-Illinois: Deadly force OK if there is going to be any invasion ofthe home

-State Statutes: e.g. Louisiana's SYMBOL 147 \f "Normal Text"Shoot the CarjackerSYMBOL 148 \f "Normal Text", Colorado's SYMBOL 147 \f "Normal Text"Make My DaySYMBOL 148 \f "Normal Text", p. 516




People v. Ceballos (510)

(TRAPS)




Policy Issues:




Cut down on use of deadly force to prevent ANY felony





Don't want people out boobytrapping communities





There is a trend toward more defensive lenience: Colorado's SYMBOL 147 \f "Normal Text"Make My Day LawSYMBOL 148 \f "Normal Text"

E.  DEFENSE OF PROPERTY




Basic rule is NO deadly force justified


1.  Common Law - 




even use of NON-deadly force somewhat restricted




-use enough force to prevent stuff from being taken away




-force to recapture only allowed in situation of SYMBOL 147 \f "Normal Text"hot pursuitSYMBOL 148 \f "Normal Text" (contested term, lots of gray area; point is that you are not allowed to go after property later)




People v. McNeese (515, squib)


2.  MPC - 
3.06 (p. 1002):   tries to be much more specific about spelling out whenit is justified and when it is not  (SEE CHART)


F.  DEFENSE OF PUBLIC PEACE:




-preventing crime




-arresting suspect



1.  Common Law:  

Traditional Doctrine: anyone (private party or peace officer) justified in usingdeadly force to prevent felony (b/c felony always carried death penalty)

Modern Rule: deadly force OK only if felony is SYMBOL 147 \f "Normal Text"forcible and atrociousSYMBOL 148 \f "Normal Text" (seeCeballos Case)




State Limitations:

Calf.: person using force to apprehend takes the risk of whether the person actually did the crime, and the crime is really forcible and atrocious (if you shoot the wrong person, you assume the risk of homicide liability)



2.  Constitutional Issues:





Separate set of rules for police officers and private citizens!



Tennessee v. Garner (517)

4th Amendment provides special provisions which apply to police officer'sapplication of force: restricts use of deadly force to prevent suspect's escape





-officer must have probable cause to believe that suspect poses a significant threat of death or serious physical injury




-applies only to police officers NOT private citizens (leaves state laws undisturbed)


G.  DEFENSE OF NECESSITY



-Where other defense justifications do not apply, necessity may:




SYMBOL 147 \f "Normal Text"Choice of the lesser of two evilsSYMBOL 148 \f "Normal Text"
-No general system of law can anticipate every situation: sometimes interests of societyrequires that the law be broken rather than upheld---harm caused by breaking law is less than harm would have been had it not been broken




-Exists in both Common Law and MPC





Necessity as a Defense to Murder:




Common Law: never a defense to murder






Dudley & Stephens (Queen v. Dudley)




MPC: does not answer question, leaves the door open 



1.  Common Law:



a.  Immanence 




b.  Direct Causal Link b/t DEF's actions and harm avoided




c.  No Legal Alternative



***
d.  Balance of harms: harm caused was less than otherwise 





would have been **** (HEART OF DEFENSE)

e.  Clean Hands: DEF may not have contributed to harm and brought it about




f.  Legislature has not foreclosed the choice




Commonwealth v. Leno (526)

  (Needle exchange)




US v. Gomez (532, squib)



US v. Schoon (534)


(Civil Disobedience)



2.  MPC 



Section 3.02 SYMBOL 147 \f "Normal Text"Choice of EvilsSYMBOL 148 \f "Normal Text"




Requirements:




a.  Balance of Harms (intended to be OBJECTIVE)




b.  No Specific Law on the Subject




c.  Legislature has not foreclosed choice

d.  Recklessness/Negligence: if recklessness or negligence is a sufficient mens rea for the crime, this characteristic in the actor can make him culpable



Comparison:

-MPC initially looks subjective in that the actor must BELIEVE the act justified, but balance of harms is actually an objective test





-MPC does NOT require immanence!  Also does not require a direct causal link.  Other requirements seems the same.



Policy Issues:



1.  Balance of Harms: jury first has to figure out what the harms are in order to balance them.  Not an easy thing to do.  





2.  Idea of balance assumes a common measure or scale against which all harms can be weighed.  Hypo: suppose poacher wants to kill last surviving rhino on the planet in order to feed his family.  Are we comparing apples and oranges?




3.  Are there certain kinds of balancing that the law should not tolerate?  E.g DEF undertakes medical experiments on human subjects against their will in order to find a cure for a deadly disease.  Do not want jury to engage in that sort of utilitarian calculus!




4.  Use of necessity defense in political trials: 





-arguments in favor- vehicle for educating public, media; good for democracy





-BUT judges do not like abuse of courtroom





-Schoon case: outlaws necessity defense in all indirect civildisobedience cases.   Should it be outlawed in cases of direct disobedience too?






-Practical matter: courts try to avoid instructing jury on necessity in political cases.

X.  EXCUSE AS A DEFENSE

A.  Doctrinal Background

1.  General Principle:  look at the DEF rather than the conduct;  even though the conduct was wrong, there are reasons we don't want to hold this particular DEF responsible; action perhaps not caused by DEF




Justifications says conduct was right under the circumstances

Excuse focuses on whether to hold DEF accountable for wrong conduct


B.  DURESS



1.  Common Law - 







US v. Cotento-Pachon (533)


(Columbian Cabbie)




1.  Threat of imminent death/great bodily harm




2.  DEF reasonably believes





a.  Threat is credible





b.  Crime necessary to avert the threat

3.  DEF is not at fault / SYMBOL 147 \f "Normal Text"clean handsSYMBOL 148 \f "Normal Text" (did not create/contribute to situation)

**Duress is not a defense to murder (never a defense in the situation whereDEF actually pulls the trigger)






Regina v. Howe (569)


(Coerced to Kill)



2.  MPC 2.09



1.  Threat of unlawful force




2.  SYMBOL 147 \f "Normal Text"Person of reasonable firmnessSYMBOL 148 \f "Normal Text"



3.  DEF loses defense if s/he acted recklessly (comparable to SYMBOL 147 \f "Normal Text"clean handsSYMBOL 148 \f "Normal Text" principle); If DEF was negligent, loses defense only against negligent crimes

–> not threat of unlawful force is much broader than common law's threat of imminent death (less serious threat required)





–> still requires some sort of physical force (threat of ruining someone financially, for example, isn't enough




**Duress is not ruled out as a defense to murder, even when innocent killed, as long as SYMBOL 147 \f "Normal Text"person of reasonable firmnessSYMBOL 148 \f "Normal Text" standard fulfilled



3.  DURESS vs. NECESSITY:




People v. Unger (561)



(Prison Escape)




-courts tend to use them interchangeably at common law




-Harris thinks it makes sense to keep them separate




- Necessity: considered a justification.  Not a question of coercion but rather whether the actor did the right thing, whether she acted in the interest of the general welfare




-  Duress: considered an excuse.  Focus upon coercion, absence of choice.  Under unbearable pressure to do what she did.  Something to save herself/her family rather than for general welfare.

-Also: necessity = combination of circumstances forcing choice (e.g. physical forces of nature)




duress = human being forcing the choice




–> courts often view necessity and duress as mutually exclusive

–> MPC 2.09(4): DEF can raise both defenses, and get an instruction on both


Policy Issues:
Balance of Harms - jury could find prisoner as negligent/reckless for getting there in the first place; deterrence as justification for this




Utilitarian calculus fails to take constitutional values into account

Given overlap b/t necessity and duress, should there be any explicit doctrine at all?  Why not leave these anomalous cases to prosecutorial discretion?  Or jury nullification? 


C.  INTOXICATION



 Time Frame:   

-narrow time frame: lack of judgment, control; as in heat of passion, has some culpability but is less culpable than person doing the same issue while sober





-broad time frame: voluntary intoxication is deliberate relinquishment of control, recklessness



1.  Common Law:



Distinction b/t voluntary and involuntary intoxication

a.  VOLUNTARY: 

NEVER an affirmative defense, only relevant to extent it negates mens rea

-could also negate the act requirement: really a reflect, non-conscious act





-historically actually added to culpability

-Majority of Jurisdictions: specific/general intent distinction






*negates specific intent






*irrelevant to general intent






–> similar to heat of passion






–> compromise position

-Trend: reduce use of voluntary intoxication as a defense; more restrictive





Pennsylvania:

Reduces DEGREE of crime: first degree murder becomes second degree  but does not NEGATE the crime






Commonwealth v. Graves (574)





Policy Issues:
-Time frame - made the choice to imbibe the substance BUT he lacked the culpability of someone who deliberately set out to kill – he did not know what he was doing b/c of the alcohol/drugs

-Criticism of general/specific intent distinction: evolved as a sort of historical compromise.  





Montana:






Evidence of intoxication cannot be used to negate mens rea unless it was involuntary





Policy Issues:





-Does Montana's position suggest that voluntary intoxication evidence also should not be introduced as an actus reus or alibi defense (I.e. cannot use it for ANY purpose)?






-Constitutional Issue: statute requires proof of certain mens rea, but allows prosecutor to not have to deal with intoxication evidence.  Supreme Court rules states have a right to regulate evidentiary burdens, but does NOT have a right to make universal, blanket burdens upon the DEF.  Ginsberg: state just rewriting law of homicide so that purpose/ knowledge not required.  Has a right to do that.




b.  INVOLUNTARY




Minneapolis v. Altimus  (585)

-Defense negates EITHER general OR specific intent crimes





-Can support a kind of temporary insanity 

–> law varies by jurisdiction: some allow it, ALTIMUS case actually says this is the only way to use involuntary intoxication

-California: it is a broad, all-purpose defense to ANY crime





What constitutes involuntary intoxication?






1.  Coerced

2.  Pathological (unexpected, extreme response to small amount)






3.  Prescription Meds






4.  Innocent Mistake



2.  MPC, Section 2.08
 
Generally follows Common Law

Intoxication is a defense only when it negates an element of the crime





-recklessness: not a defense 

a.  VOLUNTARY:  negates purpose/knowledge but NOT recklessness





b.  INVOLUNTARY:  an affirmative defense if DEF lost capacity to appreciate criminality of the act (restates insanity language: i.e. this is temporary insanity)


D.  INSANITY

1.  General Doctrine:





-Insanity Defense tries to identify those who should be taken out of the criminal system b/c they are mad rather than bad

-Seeks to confine defense to a small group of extremely SYMBOL 147 \f "Normal Text"offSYMBOL 148 \f "Normal Text" people; diverges from mainstream psychiatry





-Goes more to motivation than to intent per se




-Product of retributive thinking, where emphasis is on culpability

Retribution: if person doesn't understand their actions, they areinappropriate objects of blame.  Certain people should not be treated as bad but rather as sick.




Deterrence: the insane are not deterrable



2. Historical Insanity Tests:



a.   M'Naghten Test: person did not know nature/quality of acts wereright/wrong.  All or nothing, black and white.  Cognitively focussed (knowledge).





Criticism: medical personnel can't answer black and white question, moral question.  Does not answer problem of lack of impulse control.




b.  Irresistible Impulse Test (+ M'Nghten)

c.  Duram Product Test:  Act was a product of mental illness, causationdetermined almost exclusively by psych experts.  





Criticism: experts replace fact finder

d.  MPC Test: lack of substantial capacity to appreciate criminality(wrongfulness) of act; lacked capacity to conform conduct to law





-allows expert testimony w/o relying on it exclusively





-substantial capacity not black/white or total





-appreciate = broader than knowledge





-volitional component in second part





State v. Wilson



Policy Issues:
-Should person be considered insane if he understands thatsociety does not allow his actions?  For example, if he thinks he has a divine mandate to act that way?






-Moral element comes into play out of sympathy for what would amount to a necessity defense for reasons that are SYMBOL 147 \f "Normal Text"offSYMBOL 148 \f "Normal Text" due to mental deficiency 

-from his perspective, if he was right, there was no legal recourse and he had no choice





Purpose of tests:

-identify those who are to be diverted out of the criminal justice system






-most popular tests are MPC Test and M'Naghten





Policy Issues:






-hard to mesh legal, lay and medical approaches






-legal system wants bright-line test, stringent so that only small number of people can avail themselves of it







-medical system recognizes no bright-lines in mental diseases: recognized by relative symptoms and impairment







-lay perspective: people recognize craziness when they see it, but relationship b/t medical diagnosis and legal responsibility is complex







SYMBOL 196 \f "MS LineDraw"> but look at conviction of Jeffrey Dahmer: obviously nuts butnot recognized as SYMBOL 147 \f "Normal Text"legally insaneSYMBOL 148 \f "Normal Text"



SYMBOL 196 \f "MS LineDraw"> jury just wants to make a pragmatic decision re best placefor incapacitation






*definition of insanity may have no relevance

-competing tests have created an abstract,logical mess






-is it about wrongfulness and how do we define that?

-is it a moral question of society's mores or DEF's perceptions?






-SYMBOL 147 \f "Normal Text"All or NothingSYMBOL 148 \f "Normal Text" Test







-finding of insanity triggers special handling: forced medication, indefinite hospitalization



-Morse Argument:  Responsibility is not a medical question  but rather a social question.  Jury's verdict thus should have been upheld.






-Three Different Concepts at Play:




`


1.  Mental Illness - medical







2.  Insanity - legal







3.  Craziness - social

Argument: legal decision should be informed by the social judgement of craziness.






State v. Green (621) 
(Experts' Role)




3.  COMPETENCE TO STAND TRIAL:




-distinction b/t competency to stand trial and insanity defense




–> could be sane when crime committed but later becomes incompetent to stand trial




–> opposite could be true too




–> independent questions, separate tests



4.  DIMINISHED CAPACITY:




Common Law: evidence of mental illness/abnormality that falls short of insanity can be introduced at trial to mitigate responsibility
