Criminal Law – Prof. Harris

Basic Concepts

I. reasonable doubt/ burden of proof

A. presumption of innocence means π has burden of proof

Policy: worse to convict an innocent Δ than let guilty go free

B. must prove beyond a reasonable doubt

C. no formal def’n 

II. jury nullification

A. b/c of 5th Amendment (no 2x jeopardy), can’t appeal an acquittal

B. State v. Ragland: 

1. Δ convicted of DUI, appeals b/c no instruction on jury nullification

2. ct says it’s a power, a byproduct of the system’s construction – not a right
( 3. conviction upheld

C. pros:

1. gives voice to those typically unrepresented

2. connection between social morals & law

3. protects citizens against govt tyranny

4. can be morally right even if not legally

5. more democratic – prevents majority’s morality from dominating

D. cons:

1. gives legislative power to juries – who are unelected & not nec. representative – anti-democratic

2. promotes cynicism about law/legal system (i.e. feeling that it doesn’t really work, or that it can be easily manipulated)

3. undermines strength of law/judicial system

4. doesn’t go to root of problem – doesn’t affect crime overall

Justifications for Punishment
I. Deterrence (utilitarian)

A. General – punish individual to send message to society

B. Specific – punish individual to send message to individual (i.e. after they get out they won’t do it again b/c they won’t want to go back to prison)

C. Assumes most people are rational maximizers

1. maybe not everybody is

2. sometimes crimes are committed while not rational (drunk/etc)

does the irrationality/spontaneity correlate w/ the type of crime?(i.e. assault impulsively, tax fraud not)

3. need to know what the punishment is for it to deter

D. little data to know if punishment effectively deters

II. Incapacitation (utilitarian)

A. theory: people who commit crimes are likely to do it again, so lock ‘em up

B. selective incapacitation – only need to imprison until no longer a danger (e.g., bank robbery as a young man’s game)

C. recidivist laws – 3 strikes

D. ineffective if you accept “slots” theory – if one is imprisoned, another will take his place (market-dependent crime)

III. Rehabilitation (utilitarian)

A. try to change criminal’s behavior/character/attitude through “treatment” in prison

B. used to be major focus of American crim justice system, but has fallen out of favor b/c perceived as ineffective

C. similar to specific deterrence – s.d. tries to change behavior, rehab. tries to change attitude

D. paternalistic

E. potential for deceit – how do we know they’ve changed, except for their word?

IV. Retribution (not utilitarian – most archaic)

A. people ought to be punished based on their actions – just deserts

B. punitive:

1. we need to punish what’s evil in our society

2. societal morals (to the extent that there’s consensus) ought to be enforced

3. free will – you’re responsible for your actions & should be prepared for consequences

C. limiting – person should only be punished to the extent of their culpability (take mitigating circ’s into acc’t)

D. criticisms:

1. maybe people aren’t 100% responsible for their crimes (i.e. society might be partly resp.)

2. slippery slope to vengeance

3. necessity/difficulty of objectivity?

V. Alternative Sanctions

A. Shaming – may be effective, but does it sometimes verge on barbaric?

1. based on feeling that when you shame someone & cast them out, you get stronger communal bonds when you finally bring them back & reintegrate them

2. but that last part is tricky – do the ever really get accepted again?

3. based on punishment theory of norm reinforcement – punishment not just to deter but to send morals message (i.e. “this is not acceptable in our society”)

B. Community Service

1. serves useful purpose

2. too tame? ineffective as a punishment

Sentencing (fed sentencing has to be based on constitutional power, but states have general power)
I. Indeterminate sentencing (old system)
A. discretion w/ judges & parole bds

B. allowed individual sentences

C. focus on rehab

D. cons:

1. if 20 yrs didn’t mean 20 yrs, bad at deterrence

2. potential for bias/prejudice in sentencing (& racism)

3. reduced public confidence in system & effectiveness of norm reinforcement

II. Determinate sentencing (new system)

A. offenses classified by type, and offenders by history

B. reduced discretion & eliminated parole bd

C. less focus on rehab

D. pros:

1. better general deterrence

2. less bias/ more uniformity

E. cons: 

1. demeans judges

2. too rigid & inflexible

3. institutionalizes bias (e.g., crack vs. powder) – race & gender disparities haven’t disappeared b/c groups that used to get lighter sentences now getting harsher ones (not vice versa)

4. shifts discretion to prosecutors

a) decision whether to charge crime that carries a mand. min. sentence or not

b) downward departures for accused’s cooperation – pros. determines b/c judge doesn’t know extent of coop.

F. inevitable dilemma of discretion

1. more flexibility for individuals means (
2. less uniformity

3. discretion not eliminated, just shifted

III. Death penalty
A. 8th amendment bars excessive punishment

1. disproportionate

2. barbaric

B. Coker v. Georgia: (1977)
1. Δ sentenced to death penalty for aggravated rape.  appeals on grounds that it’s cruel & unusual

( 2. ct says DP not inherently C&U

3. how to determine if “grossly disproportionate”: look to similar cases & other states (earlier version of Solem)

4. Scalia says 8th Am. doesn’t guarantee proportionality; prop. can’t be objective, so 8th Am. can’t promise it, even if it’s desirable

( 5. majority: this is clearly excessive & therefore barred by 8th Am.
C. Harmelin v. Michigan: (1991)

1. Δ sentenced to life for poss. of 672g of cocaine – under mandatory sentencing guidelines

( 2. ct said not C&U
3. how do we know what C&U means?

a) Scalia – check framers’ intent

b) White – plain meaning

c) Kennedy – stare decisis
d) Marshall – values of nation

4. Scalia plurality: 8th Am. only applies to barbaric, not disproportionate

a) after Harmelin, C&U will probably apply only to DP 

b) leave prop. to legislatures (so as to not thwart will of majority)

5. Kennedy concurs, but says focus on 1st element of Solem (see below)

( 6. Solem v. Helm: (1983) test, incorporated in Harmelin – “objective” proportional test for whether C&U:

a) gravity of offense

b) sentences for similarly grave crimes in same jurisdiction

c) sentences for same crime in other jurisdictions

7. Solem “2” (narrower version, in place now)

a) gross disproportionality (defer to legislature)

b) same b & c above.

c) basic difference is deference to leg. – leave sentences alone unless huge disprop.

8. basic result of Harmelin: most disprop. cases will lose unless death penalty or “shocking” disprop.

Limitations on Criminal Law
I. Legality Principle
A. focuses on restraint of govt power

B. no one should be punished for a crime unless set forth in a valid statute

II. Rule of Lenity
A. draws on legality principle

B. criminal statutes should be strictly construed in favor of accused when not sure if they apply to him

III. Void for Vagueness
A. two prongs

1. fair notice – necessary to:

a) achieve deterrence – can’t deter if they don’t know

b) further retribution – “deserts” aren’t deserved if they didn’t know (free will ( culpability)

c) fair notice is not the same as actual notice

i) most people haven’t read statutes

ii) void for vagueness can still exist even if actual notice

2. fettered discretion
a) more important element

b) w/ govt discretion comes potential for abuse

c) avoid “arbitrary & discriminatory” enforcement

i) arbitrary: see Papachristou
ii) discriminatory: see Lawson

B. Papachristou v. Jacksonville
1. Δs convicted of various vagrancy crimes

2. 2-part test:

i) does state give reasonable notice of what constitutes the crime?

ii) does state leave too much discretion for arbitrary & discrim. arrest in hands of individual cops?

3. fair notice: no; language too archaic & unclear – provides no objective standard

4. fettered discretion: no; allows police to bypass probable cause & arrest for almost anything

(5. ruling: vagrancy ordinance is void for vagueness
C. Kolender v. Lawson
1. Δ arrested for violating loitering law

2. O’Connor focuses on discretion rather than notice (Δ had already been arrested 15x for same crime, so maybe n/a?)

3. Δ was black man arrested walking around at night in white neighborhood

( 4. ct finds void for vagueness
D. City of Chicago v. Jesus Morales
1. Δ arrested under gang-loitering ordinance

2. more specific than ordinary loitering (b/c included belief of gang membership & loitering with others)

3. no guidelines on how to decide if they’re in a gang – left to police dept order

(4. ct rules void for vagueness
a) inclusion of being “w/” a gang member doesn’t make it specific enough b/c that would require knowledge that they’re near a gang member (fair notice problem)

b) inclusion of refusal to disperse also not good enough b/c it gives police total discretion; prevents someone from knowing that their conduct is unlawful until a cop tells them (fettered discretion problem)

E. Common law Crimes
1. args for:

a) makes up for lag between crimes & laws; allows judges to update as needed, since legis. can’t anticipate everything

b) communal morals

2. args against:

a) fair notice

b) fettered discretion

c) legality principle

3. case for: PA v. Mochan
a) Δ arrested for making obscene phone calls; argues that it’s not a legal crime

( b) ct “creates” new crime for his conduct b/c it’s wrong ( example of gap-filling role of common-law crimes

4. case against: State v. Palendrano
a) Δ convicted of “common scold”

( b) ct says it’s not really a crime anymore, that it’s vague, and violates 14th Am. (b/c targets ♀)

IV. Equal Protection
A. Due Process clause [5th Am ( feds, 14th Am ( states]: govt should treat similarly situated people similarly

B. Equal Protection clause, same am’s: all people should be equally protected by laws

C. both apply only to state action, not private

D. when a violation is alleged, different levels of scrutiny for ct to use

1. strict scrutiny – requires compelling state interest & methods narrowly tailored to meets that goal

a) applies if statute is expressly based on race or ethnicity, or

b) applies if good evidence of intent to discriminate on such grounds

c) if it doesn’t meet (a) or (b), it drops down to rational basis (see below)

2. intermediate scrutiny – requires substantial state interest & reasonably tailored to meet that goal – usually applied when gender discrim. alleged

3. rational basis – requires some kind of rational legitimate govt interest

a) ct very deferential to state’s args

b) most equal protection cases fall here

E. McClesky v. Kemp
1. black Δ sentenced to death

2. appealed on grounds that DP in Georgia is applied discriminatorily – has a study showing blacks get DP more than whites

( 3. ct says Δs burden of proof means he has to show intent & purpose to discriminate; discrim. outcome not enough ( conviction & sentence upheld
F. U.S. v. Clary
1. Δ convicted of poss. of 50g crack, which receives same sentence (b/c of guidelines) as 5000g powder

2. challenged constitutionality b/c blacks more likely to possess crack than whites

3. doesn’t get strict scrutiny b/c not discrim, on face

( 4. ct finds no disc. intent or purpose, just outcome
5. lower ct found disc. intent through institutionalized racism (i.e. subconscious) but final ct said that’s not enough

6. ends up back at rational basis – there is a rational basis for punishing crack > powder; any rational basis is enough

Elements of a Crime
I. Actus Reus

A. Basically

1. physical part of crime

2. actions that result in harm

3. sometimes the resulting harm

4. how to distinguish between a random thought and a more definite plan? ( the act itself

5. more effective to prevent crime than prohibiting thinking a certain way

B. Voluntary acts

( 1. rule: must be an ACT – wishing/thinking not a crime
2. when can the state step in? diaries etc as evidence, thought crimes [attempt]

3. “thought crimes” would prevent crime before it causes harm

a) BUT privacy: keep state intrusion minimal

b) common sense: people shouldn’t be punished if not blameworthy

c) admin: how would you know?

4. acting vs. situational offenses

( a) rule: you can’t be punished for ending up in a situation

b) if a law doesn’t say “voluntary”, why is this required?

i) prevent police abuses

ii) coerced action diff. from intended (culpability) (related to mens rea)

c) Martin v. State
i) Δ drunk at home; cops took him to public place & then arrested him for public drunkenness

( ii) ct finds not voluntary enough
iii) rule of lenity; shouldn’t punish for what you didn’t do (i.e., someone else “did it for you”)

iv) narrow vs. broad time frame

5. conscious vs. unconscious acts

( a) unconsciousness is usually a defense – people aren’t blameworthy unless they act consciously

b) unconsciousness is defense against prima facie case: required act is negated

c) State v. Utter
i) Δ was WWII vet who got drunk & killed his son; claimed it was a conditioned response as a result of war training & therefore unconscious

( ii) ct said not good enough

( voluntarily unconscious (alcohol)

( it’s not an affirmative defense & there was insufficient evidence to rebut prima facie case
d) if unconsciousness foreseeable to Δ, ct may open up time frame: People v. Decina
i) Δ was epileptic & had seizure while driving; killed kids

ii) had been aware of condition for many years

( iii) when do you assess volition?  majority says broad time frame ( negligent in driving at all 

( dissent says narrow time frame; not neg. b/c unconscious
C. Omissions (“negative acts”)

1. is there a duty to act? legal duty is diff. from moral duty; omission is only a crime if there’s a legal duty.  this is an outgrowth of a reluctance to punish thought crimes

( 2. At common law, there’s no duty to act unless:
a) a statute imposes a duty

b) status relationship in which one person is other’s legal dependent: e.g., parent/child, spouse/spouse

(narrowly defined: must actually be a real legal relationship)

c) a contractual duty to care for another has been assumed (e.g., a babysitter or nurse)

d) voluntary intervention in a situation or manner that prevents any other help from reaching the victim

e) actor has created a dangerous situation for victim (e.g., car accident that is actor’s fault)

3. problems w/ criminalizing omissions:

a) harder to say what would have happened if they did act than the opposite

b) someone getting involved could make a situation worse

c) how wide to draw the circle of people resp

4. Distinguishing acts from omissions: cts sometimes fudge this line to get desirable results:

a) Barber v. Superior Ct:

i) Δ was victim’s dr. and removed victim’s life support & feeding tubes; victim died

( ii) ct says call it an omission (i.e. withholding of treatment) rather than an act; then the only ? is whether there was a duty to act.  No, so it’s not murder.
b) is there a moral distinction between acting and failing to act?

II. Mens Rea
A. General Discussion

1. tension between culpability and actual social harm

2. broad/ “culpability” defn of mens rea (COMMON LAW): Δ is guilty of a crime if she commits the actus reus of the offense w/ a morally blameworthy mind.

3. narrow/ “elemental” defn (MODEL PENAL CODE): Δ is guilty of a crime if she commits the actus reus of the offense with the mental state specifically required in the defn of the offense (or statute).

B. Common Law 

1. no set defn ( mens rea can mean “guilty mind”, “vicious will”, “morally culpable state of mind”

2. may have diff. meanings depending on history of particular statute; no clear way of determining how/whether to apply MR req’ts to all clauses of a statute

3. distinguishes between specific intent & general intent
a) specific intent crimes: describe what’s on the actor’s mind; actor must have the “specific intent” (or particular mental state) mentioned in statute.  Three types usually found:

i) Δ has an intention to commit some future act, separate from actus reus of offense (e.g., assault w/ intent to rape)

ii) Δ has a special motive or purpose for committing the actus reus (e.g., offensive contact w/ intent to cause humiliation)

iii) Δ is aware of some attendant circ. (e.g., intentional sale of cig’s to person known to be under 18)

b) general intent crimes: when there is no precise language in a statute regarding Δ’s state of mind; refers to general mens rea for crime performed in a morally blameworthy manner, or designates any mental state that refers solely to the acts that constitute the criminal offense.

4. Regina v. Cunningham: 

a) Δ removed gas meter from cellar in course of burglary; escaped gas partially suffocated V.  

b) Δ convicted of poisoning even though no specific intent to kill.

( c) ct says malice doesn’t just mean wickedness, but actual intent to commit specific harm, or recklessness as to whether harm would occur.  intent for actual act (i.e. the injury that happened) not nec., just recognition of foreseeability of risk to others and recklessness w/ regard to that risk

5. People v. Conley: 

a) Δ hit V in face w/ bottle while aiming for someone else, convicted of aggravated battery b/c there was permanent injury.

b) Δ argues that mens rea insufficient b/c he didn’t intend to cause perm. injury.  

( c) ct says mens rea also includes conscious awareness that such a result was “practically certain” to occur as a result of action ... jury allowed to consider that people intend that natural & probable consequences of their actions
C. Model Penal Code

1. § 2.02: pros. must prove that Δ committed each element of the crime with the mens rea req. by defn of crime, including:

a) nature of forbidden conduct

b) attendant circ’s

c) result of conduct

d) must determine subjectively from actor’s actual state of mind 

2. four kinds of culpability:

a) purpose: intent (conscious object) to commit the crime

b) knowledge: aware that result is practically certain to follow conduct

c) recklessness: consciously creates risk of harm, aware of substantial and unjustifiable risk of harm, gross deviation from reasonable person’s action

d) negligence: even if no actual knowledge of risk, a reasonable person should have been aware they were causing a substantial/unjustifiable risk

3. §2.02(3): if the statute doesn’t specify which type of mens rea, purpose or knowledge or recklessness will suffice.

4. §2.02(4) if MR language is specified, and there are several separate elements of the crime, the MR applies to all of them [all of the “material purposes”].

D. Special Mens Rea Stuff

1. Transferred Intent (common law) – legal fiction that exists to ensure conviction of a culpable Δ even if he didn’t quite succeed as intended ... if Δ intended to shoot V, but missed by accident and hit X instead, Δ’s intent to kill V is transferred to X and Δ is convicted of murder of X.

2. Willful Blindness – if Δ suspects existence of some fact that would make conduct illegal, but deliberately doesn’t try to find out, may be found to have MR anyway 

( a) under common law, willful blindness is equiv. to intent

( b) under MPC, willful blindness is equiv. to knowledge

c) is this good?

i) con: this allows juries to convict upon findings of negligence or recklessness for crimes that require knowledge.  

ii) pro: BUT willful blindness isn’t careless, it’s deliberately avoiding knowledge & therefore more culpable than negligence would be

3. Strict Liability
a) defn: a crime is strict liability when the statute contains NO mens rea element, and just completing the actus reus means guilt.

b) subverts basic notions of culpability & MR req’ts; deterrence doesn’t work if people don’t know they might be guilty

c) but useful for regulating behavior (many regulatory laws are strict liability)

d) common law: how to tell if SL

i) is there MR language? (yes ( not SL)

ii) does it codify a common law offense? (yes ( not SL; needs MR of CL crime)

iii) does the statute deal w/ public policy/welfare? (no ( prob. not SL)

iv) what is the legis. intent or purpose?

v) does it carry large or small penalties? (large ( not SL)

vi) malum in se or malum prohibitum? (MP ( SL)

vii) is the standard expected of D reasonable? (no ( not SL)

e) MPC: pretty much no SL crimes, but can be for some crimes involving attendant circ’s (e.g., stat. rape under age 10 – mistake of age not a defense, so it’s SL)

4. Mistake

( Common Law:

a) mistake of fact
( i) is a defense to a specific intent crime if the mistake negates the req. MR.  both reasonable & unreasonable mistakes OK, as long as good faith

( ii) is a defense to general intent crime if it negates req. MR and is reasonable

( iii) not a defense for SL crimes (although in some states mistake as to age is a defense for stat. rape)

b) mistake of law
( i) “ignorance of the law is no excuse” (generally, mistake of law is not a defense)

ii) why:

( law is definite, & mistakes are inherently unreasonable

( would invite fraud/deceit

iii) exceptions:

( some fed statutes so complex it’s OK

( if Δ relies on official instruction that’s wrong

( MPC:

( a) mistake of fact or law OK if it negates MR [§2.04(1)], or if mistake defense expressly provided

b) mistake of law can be an affirmative defense if it’s reliance on an official statement/interpretation of the law [§2.04(3)] 

Crimes
I. Homicide
A. Common Law 

General Structure

1. Murder: unlawful killing of a human being w/ malice aforethought, traditionally a capital offense, requires:                     (
a) intent to kill (either purpose or knowledge)

b) intent to seriously injure

c) abandoned & malignant heart / similar to recklessness

d) intent to commit a felony (& someone dies in the course)

2. Manslaughter: any other kind of killing, came about to distinguish killings that don’t deserve cap. punishment

a) voluntary manslaughter:

i) heat of passion (w/ adequate provocation)

ii) imperfect self-defense (i.e., good faith but unreasonable)

b) involuntary manslaughter:

i) criminal negligence (more neg. than ordinary tort)

ii) vehicular homicide

iii) misdemeanor-manslaughter

Degrees of Murder/Premeditation & Deliberation
( 1. premeditation/deliberation make it 1( murder, everything else is 2(
2. what constitutes premed/delib?

( a) “twinkling of an eye” is majority CL position: premeditated essentially means knowing

i) State v. Schrader: Δ stabbed V 51x during argument; says intent only came into being the instant before the stabbing.  (ct says in order to constitute “premeditated” murder, the intent to kill need only exist for an instant
ii) does this take the “pre” out of premeditated? (and therefore reduce or eliminate the 1(/2( distinction)

b) “conscious thought” is minority view; it’s a thought process undisturbed by hot blood; you can premeditate w/out deliberating, but not vice versa

c) CA has 3-part test (from People v. Anderson) to examine P/D: 

i) evidence of planning

ii) evidence of motive

iii) evidence of manner of killing (esp. gruesome, etc)

3. perceptions of & problems w/ culpability

a) Midgett v. State: 

i) Δ killed his son while abusing him

ii) args not guilty of 1( murder b/c no premed/delib

( iii) ct says no evidence to sustain 1( murder.
iv) case where instinct says “more culpability” but law says “less”

b) State v. Forrest: 

i) Δ shoots terminally ill father in head

ii) args no evidence of P/D, so no 1( murder

( iii) ct says wrong, plenty of evidence ( 1( murder
iv) case where instinct says “less culpability” but law says “more”

c) circ’s to consider:

i) want of provocation on part of V

ii) conduct & statements of Δ before & after killing

iii) threats & declarations of Δ before & during

iv) ill will or previous difficulty

v) dealing of lethal blows after V has been rendered helpless

vi) evidence that killing was done in a brutal or esp. precise manner

4. traditional justifications for punishment & application to murder

a) deterrence: you can deter someone who is premed’ing/delib’ing, but it is impossible to deter someone who acts spontaneously

b) retribution: feeling that someone who lies in wait & plans it ahead of time is morally more deserving of punishment

Manslaughter (mostly heat of passion)
1. requirements:

a) actual heat of passion

b) adequate provocation 

i) calculated to inflame the passion of the reasonable man & tend to cause him to act for the moment out of passion rather than reason

ii) words alone not enough

iii) CL has categories of adequate provocation – cultural map of what’s imp’t

( extreme assault/battery on Δ

( mutual combat

( Δ’s illegal arrest

( injury or serious abuse of Δ’s relative

( sudden discovery of a spouse’s adultery

c) sudden heat of passion – no cooling-off period

d) must have been a causal connection between provocation, passion & fatal act (i.e., Δ must kill provoker or someone acting w/ provoker)  [related rule: V must not be “innocent”]
2. Who is the “reasonable person”?

a) has physical characteristics of Δ (age, gender, size/strength)

b) may have some background traits of Δ (like ethnicity), but not most (personality, temperament, drunkenness)

c) there are in-between things like upbringing, etc.

d) is the reasonable person the average or the ideal?

i) would an ideal person ever kill, or ever be a slave to their passions?

ii) does the “average person” include prejudices that we might not want to legitimize?

e) what is a “reasonable person” doing in the middle of the “heat of passion” doctrine?  “reason” is by defn the opposite of “passion”

3. ? of what constitutes adequate provocation is increasingly becoming a jury decision rather than judge

4. heat of passion may be any intense emotion except revenge

5. no precise time set down as limit on cooling-off period

6. is heat of passion a partial excuse or a partial justification?

a) justification – society says Δ’s action was right under the circ’s ... implies V deserved it.  supported by adultery provocation

b) excuse – society says action was wrong, but we understand it ... recognition of human frailty.  supported by language in opinions

Unintentional Killings
1. when is unintentional killing murder?

a) abandoned & malignant heart (extreme recklessness)

i) elements:

- Δ’s conduct has substantial and unjustifiable risk of death

- Δ is aware of the risk and does it anyway

ii) Berry v. Sup.Ct.: 

- Δ kept pit bull trained for illegal dog fights

- Δ told neighbors dog was chained/gated, but it wasn’t, & killed boy.

- Δ says insufficient evidence to prosecute for murder b/c it wasn’t intentional

( - ct says knowledge of dog’s viciousness was enough for recklessness
b) grievous injury 

i) intent to injure that goes wrong and kills

ii) it’s 2( murder, so Δs gain nothing by claiming they only intended to injure (if they intended to kill, it would also be a murder conviction/sentence – this prevents them from going down to manslaughter) 

2. when is unintentional killing manslaughter?

a) negligent homicide – req’s gross negligence, worse than civil negligence

b) State v. Hernandez: Δ killed victim while driving drunk, & claimed that admission of stickers & buttons was error. (ct agrees, b/c although they show awareness, involuntary manslaughter does not require awareness

Felony-Murder

1. CA: statutory F-M (committed in attempt of certain listed felonies) is 1(, common law F-M (committed in attempt of inherently dangerous felonies) is 2(
2. originated b/c all crimes were punishable by death

3. intent to commit underlying felony transfers to intent to kill, so no MR req’d for homicide (note: F-M applies even when death is unforeseeable – like a heart attack due to fear of being robbed)
4. arg’s in favor:

a) deterrent

i) of felonies in general: I shouldn’t rob b/c if I kill someone I’ll be liable

ii) of violent felonies: I shouldn’t rob using a gun b/c I’m likely to use it and if I kill someone I’ll be liable

b) social harm – felon is the nearest responsible person

c) utilitarian – no need to prove intent; prosecutors like it

d) retribution – Δ is already culpable to some extent (but should Δs only be liable for what they do by own free will?)
5. arg’s against:

a) no deterrence b/c

i) people might be unaware of F-M rule

ii) people might not make cost-benefit analysis

iii) can you deter accidental deaths

b) violates basic culpability/MR principles

6. Limitations on Felony-Murder: judges don’t like it & so try to limit it as much as possible.  these limitations apply only to CL F-M; statutory F-M unaffected.

a) inherently dangerous
i) examine the underlying felony in abstract (not particular case)

ii) underlying felony must be “inherently dangerous to human life” in order to qualify for F-M; it’s only inherently dangerous if it can’t be done without a threat to life

iii) People v. Burroughs: Δ was practicing medicine w/out a license, killed V.  ( ct says unlicensed medicine can be practiced without nec. threatening human life, so cannot serve as basis for F-M

b) merger (“independent felony”)

i) F-M cannot be charged where underlying felony is integral to the homicide or included in fact, but only if an independent felonious purpose exists (that is, independent of the killing).

ii) if you could use assault & similar crimes as the underlying felony, then it would almost always be murder if someone dies ( eliminates MR req’t

iii) People v. Smith: Δ killed child while abusing her, claims felony of child abuse merges w/ 2( murder. (ct says correct; no bootstrapping into murder charge through a felony that is not independent of the murder

iv) ex: if Δ robs a bank, and in the process shoots someone; bank robbery is not integral to homicide so it’s F-M

c) “in furtherance of a felony”
i) homicide must be causally linked to the underlying felony somehow (although must still be somewhat separate to avoid merger ()

ii) King v. Commonwealth: Δ crashed plane being used to transport pot; co-felon died when plane crashed. ( ct says it’s not F-M b/c the crash & death was not a result of drug trafficking

d) agency
i) you or your agent must actually do the killing to be held responsible – must be a common enterprise/purpose between the person who actually killed and the person charged

ii) policy reason: no effective deterrence against one’s adversaries

iii)State v. Bonner: sheriff killed Δ’s co-felons; (ct says Δ can’t be held liable for deaths b/c sheriff was adversary, not agent.

iv) however, if an adversary kills an innocent bystander, Δ is liable; if the Δ had started the gunfight, and the sheriff had killed a bystander, Δ would have been held liable (was starting the gunfight reckless?)

v) examples:

Δa  Δb  Δc (shoots(  T   all Δs resp. for T’s death

Δa  Δb  Δc (felony(  T   Δc not resp. for Δb’s death 

       (====shoots===(              b/c T not an agent of Δc

7. misdemeanor-manslaughter is similar to F-M: 

( a) if a killing occurs during a misdemeanor(or attempt), Δ can be charged w/ manslaughter.

b) limitations don’t apply the same way:

i) merger doctrine doesn’t apply b/c there’s no malice nec. for manslaughter

ii) inherently dangerous to human life becomes inherently dangerous to human life or safety
c) similar to criminal negligence

B. MPC – General Structure

1. Δ is liable for criminal homicide when he commits a killing with one of the four mental states in §2.02

2. §210.2: Δ is guilty of murder if 
a) he commits the homicide w/ purpose or knowledge, or

b) commits it recklessly under circ’s manifesting extreme indifference to human life  (it’s similar to CL malig./aband. heart, and intent to grievously injure) (this is presumed if certain specified felonies are involved – note diff. from CL F-M)

3. §210.3: manslaughter
a) ordinary recklessness, or

b) a homicide that would otherwise be murder but is committed under the influence of extreme emotional or mental disturbance for which there is a reasonable explanation

c) the reasonableness of (b) is subjective: determined from the position of Δ, under circ’s as he believed them to be.

d) MPC is broader (& more subjective) with extreme emotional disturbance (EED) than CL is w/ heat of passion

4. §210.4: negligent homicide
a) criminal homicide committed w/ negligence

b) does NOT require criminal/gross neg, only ordinary negligence

C. Death Penalty Revisited (8th Amendment concerns)
1. in 1972, Sup.Ct. declared DP unconstitutional b/c of the way it was sentenced: arbitrarily & discriminatorily.  then states started rewriting statutes to make it conform to Sup. Ct. principles:

a) procedural:

i) individualized treatment – can’t say all 1( murderers get DP; must take into acc’t aggravating & mitigating circ’s and leave ? to jury.  BUT (
ii) guided jury discretion 

iii) MPC procedure (1st a trial of guilt, & then a 2nd separate sentencing phase) is most used & best fits Sup.Ct. req’ts

b) substantive:

i) proportionality (see Coker)

ii) victim impact evidence OK

II. Rape

A. Common Law

1. elements of forcible rape:

a) sexual intercourse w/ a (
b) using force

c) against her will/ without her consent

2. Mens Rea

a) no express MR; ( traditionally rape is a general intent crime (and force yields the necessary culpable mental state)

b) mistake as to consent is a defense only if reasonable
ex: ( said no, but Δ had sex with her anyway.  Δ can’t claim that he thought she consented, b/c ct will say honest but unreasonable mistake not a defense.

c) statutory rape: sex w/ ( under age of consent (such age is another whole ? on its own...)

i) SL crime so no MR req’d

( ii) most cts say mistake as to age is no defense
iii) it’s a strict liability crime

3. Force & Consent

a) traditional force: Rusk v. State:

i) Δ met ( in bar, she drove him home but didn’t want to go up to his apt.  when he took her keys she was scared & agreed, & they had sex

( ii) ct said no evidence of force, so no rape; fear is not force. 

iii) dissent said there was evidence of threat of force, and besides, verbal resistance is resistance

b) Commonwealth v. Berkowitz: 

i) college dorm, prior acquaintances, sex she didn’t want

ii) was there force or threat of force? what level of force required (i.e. is laying on top of her force, or just part of sex?)

iii) “no” meaning “yes” - ?

( iv) ct says not enough evidence of force
c) more modern approach: In the Interest of MTS
i) Δ was guest in (’s mom’s house. one night Δ came to (’s room, & Δ says they made out, ( says she was asleep.  

ii) Δ initiated sex, ( said stop & he stopped.

( iii) ct says even just the force of penetration is enough to satisfy req’t

( iv) ct also says if no affirmative “yes”, it’s not consent

d) resistance by the ( effectively a [shadow] 4th element (used to prove “against her will” & lack of consent).  used to require “utmost resistance”, now usually only “reasonable” (i.e. if it’s reasonable, a lack of resistance is OK)

i) ensured that ( had “honor” to protect

ii) gives ( incentive to fight back, but there’s evidence that resistance ( greater injury

iii) puts (’s conduct on trial

iv) scrutinizes & blames ( for being sexual
e) trend is to abolish (d) but it ends up coming into play anyway when cts look at narrow time frame (i.e. date rape cases in which there is plenty of force over longer period of time, but not immediately before rape)

f) one approach is to eliminate force element (& therefore by extension resistance)... but what problems come up?

i) shift in burden of proof

ii) turns focus back to (’s actions, rather than Δ’s: the ? becomes, how explicit was her nonconsent

iii) there’s still a correlation between “against her will” and the issue of nonconsent, just as there was between “force” and resistance

4. Deceptions & Non-Physical Threats

a) date rape – how does it fit in?

b) consent by fraud: Boro v. Superior Ct.
i) deception: (needed to have sex w/ Δ in order to treat a disease

ii) deception could be characterized as “force” or threat of it - only reason she has sex was b/c she believed her life was in danger

iii) Δ argues that she was conscious of the nature of the act (i.e. she knew she was having sex)

iv) π argues that she didn’t know the nature of the act (i.e. she thought it was a medical treatment)

( v) ct says it’s not rape, b/c she gave consent to sex.  If she had consented to something else, then it would be rape.  (e.g., if she had consented to pelvic exam, & he penetrated w/ penis instead of speculum w/out her knowledge, then it would be rape)

vi) fraud in the factum (deception as to the “what”) – not legal consent vs. fraud in the inducement (deception as to the “why”) is legal consent
B. MPC

1. Rape - §213.1(1)
a) a ( who has sex w/ a ( not his wife is guilty of rape if:

i) he uses force or threatens imminent death/serious injury/pain inflicted on anyone

ii) he has used drugs etc to impair her ability

iii) she is unconscious

iv) she is < 10 yrs old

b) rape is a 2( felony, but becomes 1( if:

i) D inflicts serious bodily harm on anyone

ii) ( was not a “voluntary social companion” AND they’d never had sex ( date rape fits into this category -  if David had forced Donna to have sex, it still would have been only 2( b/c they only met one of the conditions)
2. Gross Sexual Imposition - §213.1(2)
a) a ( who has sex w/ a ( not his wife is guilty of GSI (3( felony) if:

i) any threat that would prevent resistance by a reasonable (
ii) he knows she has a mental disease or defect so she can’t understand

iii) he knows she is unaware that sex is taking place or he knows she thinks he’s her husband

3. Mens Rea

a) purpose, knowledge, recklessness OK

b) must be higher than negligence

III. Inchoate Offenses (i.e. attempt)

A. there are also solicitation & conspiracy

B. called “inchoate” b/c they’re dependent on some other crime – can’t be just general “attempt” or “conspiracy”, but “attempted...” or “conspiracy to...”

C. relationship between attempt & completed crime

1. CL: ( attempt is a specific intent crime, even if underlying offense is not
a) no attempt for recklessness or negligence crimes: People v. Gentry
i)Δ spilled gasoline on V during arg & V ignited

ii) Δ tried to help smother flames; claims didn’t intend to injure

( iii) ct says must have specific intent to kill/seriously injure to be guilty of attempted murder, & recklessness is not specific intent.
b) no attempted felony-murder: Bruce v. State
i) Δ shot V during course of armed robbery.

ii) but V didn’t die – is it attempted F-M?

( iii) ct says no: attempt is specific intent, F-M req’s no intent ( if you can’t intend to commit F-M, you can’t attempt it
iv) most cts agree w/ this – no attempted F-M.  But Florida says it’s OK

c) attempted SL crimes are punishable: Simmons v. State
i) Δ attempted to have sex w/ (, but stopped when he found out she was underage.

ii) stat. rape is a SL crime (guilty if Δ has intent w/ respect to sex), & there’s no defense for mistake of age

( iii) ct says mistaking age is no defense for attempt b/c it’s not a defense for attempt
iv) is this a good result? isn’t this case an example of exactly what’s supposed to happen (criminality of stat. rape acted as deterrent)?

d) under CL, attempt is punished less severely than completed underlying crime

2. MPC: §5.01
a) ( to be guilty of attempt, Δ must act w/ same mens rea req’d for underlying crime
b) Δ must do one of:

i) purposely set out to achieve the result of the underlying crime (purposely do something that would constitute the crime, if circ’s were as he believed them to be)

ii) do or omit to do something that would cause a particular result which is an element of the crime

iii) do or omit to do something is a substantial step in commission of the crime  (this tends to eliminate recklessness & negligence)

c) punishment:

i) attempt is a 2( felony

ii) attempts receive same punishment as completed crime

iii) except: attempted 1( murder becomes 2( b/c 1( can get death penalty (which ostensibly shouldn’t be given for only attempted murder)

D. policy stuff

1. should attempt exist as a crime?

a) yes: 

i) can stop crime before it causes harm

ii) doesn’t allow morally culpable people to get away w/ stuff just b/c it didn’t work or they missed

iii) we want to punish people who are willing to break the law or cause harm, even if change works against them

b) no:

i) can violate legality principle; gives too much discretion to police

ii) not right to punish people for something they didn’t actually end up doing – no actual social harm

iii) equivocal acts make it hard to discern attempt & differentiate it from some innocent conduct

2. line between attempt & mere preparation

a) re Retribution: at what point does Δ deserve to be punished?

b) re Incapacitation: at what point is Δ dangerous enough to intervene?

c) re Legality: to what extent do we want to limit state intervention/abuse?

d) tautology: juries might use weak evidence of intent to find > than prep, & then use that to find intent

( e) 6 common tests to find the line:

i) physical proximity: overt act must directly tend toward commission of crime

ii) dangerous proximity: the nearer the act to the crime, the > the likelihood of the act being an attempt

iii) indispensable element: any indispensable aspect of the criminal endeavor

iv) probable desistance: it’s an attempt if conduct will result in a crime w/out any interruption from an outside source

v) abnormal step: a step toward crime that goes beyond where the ordinary [read: non-criminal] person would stop

vi) unequivocality: conduct manifests intent to commit a crime, and couldn’t be alternatively interpreted as having a lawful purpose

f) MPC: §5.01(2)
i) requires a substantial step toward crime, which is strongly corroborative of criminal purpose

ii) focuses on what has already been done, rather than Δ’s state of mind

iii) reach is much broader than CL, b/c “substantial step” is not very defined, & depends on how seriously you take “ strongly corroborative”

E. complete attempts vs. incomplete

1. examples:

a) complete: Δ shoots & misses

b) incomplete: Δ is interrupted by a cop

2. policy: 

a) if the actual social harm is less for an incomplete attempt, shouldn’t we punish less?  

b) but if the mens rea is the same, the culpability is the same & the Δ doesn’t deserve any less punishment

c) it’s tension between using attempt crimes as a way of preventing crime before it happens, and punishing morally culpable minds – same tension found in debate about having attempt crimes at all
( 3. ultimately, it doesn’t matter: no doctrinal diff. between complete & incomplete attempts, although if it’s incomplete b/c Δ changed his mind (i.e. voluntarily), ( can be an aff. defense (see abandonment ()

F. Special Defenses to Attempt

1. Impossibility
a) factual impossibility: the crime would have been completed but for the non/existence of some fact unknown to Δ.  ex: picking a pocket that is actually empty.  ( NOT a defense to attempt
b) legal impossibility: Δ’s actions even if fully carried out, do not constitute a crime.  ex: 20 yr old buys alcohol, thinking legal age is 21, but it’s really 18. (complete defense to attempt
c) this is a poor & incoherent distinction, & many cases could go both ways, depending on how broadly or narrowly you look at it.

d) MPC has no impossibility defense

i) under §5.01, D is guilty acc. to their own beliefs about the circ’s 

ii) easier to convict for attempt, but still cannot prosecute for a crime that only exists in Δ’s mind

2. Abandonment
a) can be raised when actions are > prep., but Δ changes mind & stops

b) CL doesn’t recognize this, but cts tend to bend rules of prep/attempt to get same result: Commonwealth v. McCloskey
i) Δ attempts to escape from prison, changes mind and stops

( ii) ct says not an attempt b/c he was still preparing

iii) concurrence says it’s an attempt, but abandonment as successful aff. defense.

c) MPC: this defense exists 

i) §5.01(4): “renunciation of criminal purpose”

ii) problem: true vs. calculated abandonment; must be true “renunciation”; how to know if genuine change of heart

General Defenses to Crimes
I. Defenses of Force
A. General Principles

1. these are justifications (not excuses – they say, Δ’s conduct was right under the circ’s), and complete defenses (they lead to acquittal, not just a lower degree)

2. CL scheme:

a) triggering event – requires threat of imminent danger

b) necessity of force

c) proportionality of force

d) (b) & (c) measured by standard of reasonable person

i) the belief of a reasonable person on Δ’s position: same physical characteristics, prior experience, prior knowledge

ii) People v. Goetz: Δ shot at men on subway when he thought one tried to mug him. Δ wanted “reasonable person” to be highly subjective: reasonable to him.  ( ct says too subjective; must be more objective to maintain some consistency in law, but reasonable person will still have Δ’s prior experiences.
3. MPC scheme:

a) necessity includes proportionality

b) formal subjective standard: person w/ Δ’s physical/mental characteristics, seeing what Δ sees, knowing what Δ knows

c) §3.09(2): modifies by saying that if the necessity of force is reckless or negligent, then the defense is unavailable for reck. or neg. crimes

B. Self-Defense

1. req’s, under reasonable person test, that Δ use force that’s both nec. and proportional

2. Δ can use force only if aggressor poses threat of imminent death or grievous bodily harm
3. defense not avail. if Δ is aggressor, but aggressor can recover right to this defense if one of:

a) communicates intent to withdraw & makes good faith attempt

b) other person escalates to deadly force (and Δ had used < deadly force) [N.B. deadly force is defined in terms of potential harm & inherent risk, not result]
4. duty to retreat:

( a) CL majority: no duty to retreat 

( b) CL minority and MPC: there’s a duty to retreat 

i) only if you can do so in complete safety

ii) “castle doctrine”: no need to retreat from own home or workplace

5. MPC: 

a) §3.04: subjective; no reasonable person req’t 

b) §3.04(2)(b)(i): aggressor loses defense

c) §3.04(2)(b)(ii): duty to retreat

6. imperfect self-defense: minority view that Δ can be convicted of vol. manslaughter instead of murder if he had a partial right to SD; ex: an unreasonable but good faith belief in threat

7. Battered Women’s Syndrome
a) most cts allow testimony by experts: why ( don’t leave, why there’s “imminent” danger even when not actually beating, but divided on whether it should be taken into acc’t for reasonableness (for CL; it’s obviously relevant to subjective MPC standard)

b) should imminence req’t be relaxed for BWS?
c) brings into ? what exactly should be taken into acc’t for “reasonable person”

d) perpetuates stereotype of passive (, & “learned helplessness” can work against the self-defense doctrine

e) does this open the door to self defense too wide? ( slippery slope to “homicidal self-help”

C. Defense of Others

1. ( Δ is justified in using force to protect a 3rd person if:
a) a reasonable person in Δ’s position would have believed in necessity of intervention, AND

b) Δ reasonably believes that 3rd person would be entitled to use force in SD

2. above is CL, but MPC pretty much follows it (§3.05), but also adds  condition that Δ could have used force to defend himself if he were in the 3rd person’s position

D. Defense of Habitation

1. CL: Δ justified in using deadly force if reasonable belief that:

a) V intends to unlawfully & imminently enter Δ’s house

b) V intends to commit a felony inside or cause bodily injury to an occupant

c) force is nec. to prevent the entry 

d) majority view is that to use deadly force, actor must reasonably believe that such force is nec. to prevent a forcible & atrocious felony in the home

e) minority view is that force OK to prevent any felony

2. MPC: not mentioned expressly, included in §3.06/defense of property (
E. Defense of Property

1. CL: non-deadly force only, is OK if 

a) Δ is in lawful possession of the property, or in hot pursuit, or

b) Δ reasonably believes NDF nec. to prevent imminent & unlawful dispossession

2. MPC: §3.06 – it’s OK when Δ believes that it’s nec:

a) to prevent unlawful entry or carrying away of property

b) to recover recently taken prop. (hot pursuit)

c) deadly force only OK if Δ believes that V is going to commit arson, burglary, robbery or other felonious theft/property crime, and V has employed or threatened deadly force

F. Law Enforcement (crime prevention)

1. CL: may use deadly force to prevent a felony.

a) majority says only a forcible & atrocious felony, w/ significant risk of death/GBH

b) no spring guns

2. MPC: §3.07 – deadly force is justified if Δ believes V presents a substantial risk of death/GBH to another

G. Law Enforcement (arrest/crime apprehension)

1. CL

a) Δ may use non-deadly force to apprehend any felony suspect

b) may use deadly force only to apprehend suspect of forcible & atrocious felony.  in this case, Δ assumes risk of V not being the real felon

c) Tennessee v. Garner
i) cop shot unarmed teenager fleeing scene of burglary

( ii) Sup. Ct. says you can’t use deadly force if the suspect doesn’t pose a serious threat, b/c it’s disproportionate.
2. MPC: §3.07 says force justified if

a) no risk to bystanders

b) immediately nec.

c) substantial risk that suspect will cause death/GBH if not caught

II. Necessity & Duress

A. distinction between the two:

1. necessity is coercion from circ’s, duress is coercion from a person

2. necessity is a justification (right under circ’s), duress is an excuse (wrong but we understand)

B. Necessity

1. CL: not a defense to homicide, ( choose lesser of 2 evils
a) Δ must reasonably believe that there’s (1) a threat of imminent harm and that (2) breaking the law is the only way to prevent the harm    (imminence & causal connection)

b) Δ must have clean hands

c) balancing of harms: reasonable belief that it’s the lesser harm being done

d) no legal alternatives

e) no legislative preclusion

f) Δ not reckless or neg.

g) not a defense for cases of indirect civil disobedience (b/c no imminent threat, other ways to prevent the harm

2. MPC: can be a defense to homicide

a) §3.02: must believe conduct nec. to avoid harm to self/another

b) no imminence req’t

c) harm avoided must be objectively > harm committed 

d) defense unavailable if Δ was reckless or neg. in bringing about situation

e) no legislative preclusion

3. Leno: distribution of needles w/out scrip; Δs claimed doing it to prevent deaths by AIDS (greater harm).  (ct says defense fails b/c there were legal alts, no imminent danger, & no direct causal connection

4. balance of harms: are there some types of balancing that the law should NOT tolerate?  i.e. can this type of utilitarian analysis get heartless?

C. Duress

1. CL: Δ commits crime as a result of coercion from another person

a) must be a threat of imminent death/GBH to Δ or another person

b) Δ must reasonably believe no other way to avoid threatened harm, & that the threat is credible

c) clean hands

2. MPC: §2.09

a) threat of unlawful force
b) person of reasonable firmness could not resist

c) clean hands

d) defense lost if Δ acts recklessly (i.e. in getting into the situation in 1st place); if negligent, loses it only against neg. crimes

3. United States v. Contento-Pachon: drug trafficker threatened harm to Δ’s family if he didn’t swallow cocaine-filled balloons, so he did, (wins on duress defense
III. Intoxication

A. Voluntary

1. CL

a) old: evidence of vol. intox. may negate specific intent, but not general intent [Graves: case I did; drunk/high during robbery; ct says Δ didn’t have specific intent req’d for robbery b/c of vol. intox.]

b) current: evidence of vol. intox. is a defense when it negates MR of any offense.  but Δ must be REALLY drunk to get the defense

2. MPC: §2.08
a) if intox. negates any aspect of the crime, it’s a defense

b) if crime charged req’s recklessness, then not actually being aware of risk no defense (b/c if Δ hadn’t been drunk, he would have been aware)

B. Involuntary

1. CL: Δ has a defense to MR of any crime when intox. due to

a) coercion

b) innocent mistake

c) pathological intox. (particularly susceptible to effect of alcohol/drug, but didn’t know it)

d) prescribed medication, but only if Δ didn’t know of possible side effect

2. may be considered temp. insanity

3. MPC: same as vol. intox.

IV. Insanity

A. insanity not the same as incompetency: incompetent means can’t stand trial, insane means at the time crime was committed

B. CL:

1. M’Naghten test
a) most common, longest in use

b) Δ is insane if, at the time of the act, didn’t know 

i) the nature & quality of the act, or

ii) that it was wrong

c) there’s a split on whether ( refers to legal or moral wrong

d) criticism: too all-or-nothing; psych. doesn’t work that way
2. irresistible impulse

3. product of mental illness or direct product 
C. MPC: 

1. a person is not responsible for conduct if, at the time of the act, lacked capacity to

a) appreciate the criminality/wrongfulness of actions, or

b) conform conduct to law

2. some states use criminality, some use wrongfulness.  criminality narrower than wrongfulness

3. MPC jurisdictions have same split on legal vs. moral wrong

D. there are different standards of insane

1. legally, we tend to want 

a) a bright-line test

b) one that’s pretty stringent

2. medically, there really is no bright-line test, just shadings

3. someone may seem “crazy” in the vernacular sense, but we may still want to see them punished

4. relationship between recognizing craziness when we see it & social defns of normality (value preferences)

V. Infancy – generally

A. children under age of 7 presumed to be incapable of distinguishing right from wrong

B. over 14 yrs, presumed to be capable of such distinction

C. between 7 and 14, rebuttable presumption of incapacity

