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CRIMINAL LAW

I. Burden of Proof

A. Prosecution has burden of proof (fear of gov’t power)

B. Must prove every element of the crime

C. Proof beyond reasonable doubt

1. Different possible instructions

2. Definition not always articulable
3. 80-90% certainty
4. Not a mere possible doubt
5. 7 out of 10 is too quantitative
6. Grave uncertainty, actual substantial doubt, moral certainty→too easy to convict?
7. Juries never questioned about their reasoning process
D. Defense strategies

1. Poke holes in P’s argument (his prima facie case)

2. Affirmative Defense

a. justification (you did right) =complete defense

b. excuse (wrong but understandable) = partial defense

E. Burden of proof on appeal

1. Owens v. State: guy drunk in car with engine on parked in driveway, said it can’t be proved he was actually driving; is circumstantial evidence enough to convict? If 2 scenarios = in possibility, must acquit

II. Jury Nullification

A. 6th Amendment right to jury trial in criminal cases; doesn’t include JN

B.  Juries in charge of fact, NOT law (except in GA, IN, MD)

B. Irrational acquittal cannot be appealed
C. CON

1. State v. Ragland: Ct rejects idea that juries must be informed of this 

2. JN tells jury they can ignore the law 

3. JN undermines democracy

4. JN undermines rule of law

5. Doesn’t get to root of problem

6. Gives cause for excluding black jurors
D. PRO

1. Local democracy

2. Moral injustice

3. Political crisis to change system

4. JN as response to racism? (Paul Butler)

5. don’t use for violent crimes

6. in other cases use b/c legal system based on white supremacy and is inherently racist
7. improves balance of power in courtroom

8. Used in the past to promote racism, i.e. Emmett Till case

III. Grounds of Appeal

A. Error of Law: judge gives wrong instructions to jury

B. Insufficiency of Evidence: law correct, but not enough evidence to convict, deference paid to jury, uphold decision unless NO rational jury could have found person guilty  (why appeals Ct. in Owens  upheld ambiguous decision)

IV. Justifications for Punishment

A. What goals would punishment serve?

B. US v. Jackson: D. imprisoned for life after 4 armed bank robberies

1. Specific deterrence had failed, so general deterrence or incapacitation goals

2. Let go after “career” age?

C. Queen v. Dudley Stephens: Ds shipwrecked, kill and eat boy; Ds responsible for act, but

1. No danger to society

2. No Deterrence  or rehabilitation b/c unlikely situation to happen again; unless b/c should hold selves to ↑ standards

3. Only justification could be retribution

D. Utilitarian (looks forward)

1. Deterrence (specific & general)

a. Relies on notion that ppl are rational; assumes ppl have info about penalties to weigh the costs w/ benefits

b. Some crimes may be more deterrable (assault ↓, tax fraud ↑)

c. General: D’s punishment deters community

d. Specific: D’s punishment deters D in the future

e. Criticisms

i. punished individual just be used as means to an end

ii. can justify punishing innocent (societal benefit)

iii. Criminals NOT rational (poor alternatives = no real choice)

2. Incapacitation

a. Take away threat of recidivism by taking D. out of society

b. Criticism

i. ppl get too old to commit crimes; after certain age no reason to keep them in; but hard to adjust if u let them out

ii. not enough jail space

iii. ↑ cost to build/ maintain prisons

iv. go in nonviolent, come out violent

3. Rehabilitation

a. Like specific deterrence, except wants change behavior AND  character

b. Criticisms

i.       Idea has fallen out of favor b/c ppl think it doesn’t work

ii. Very costly

iii. Why pay $ for programs for criminals?

iv. Paternalistic

E. Non Utilitarian

1. Retribution (free will/ free choice)
a. Punitive

i. must punish evil in the world

ii. must hold ppl responsible for crimes; just deserts

b. Limitation on punishment

i. ppl shouldn’t be punished MORE than they deserve

ii. encourages proportional punishment

c. Criticisms

i. Senseless & Cruel

ii. Glorifies anger, legitimizes hatred

F. Expressivism

1. Punish criminals to strengthen societal bonds; send messages about values

2. New resurgence for this in academia

3. “Shaming”: message sent to criminal and society; shame then reintegrate

V. Federal Sentencing Guidelines (FSG)

A. Old Law

1. Statute set out max. sentence

2. Judge could sentence from 0 to max.

a. probation

b. suspend sentence

c. sentences varied widely
3. Good behavior reduced sentence, Parole Commission could release ppl after 1/3 sentence

4. Emphasized

a. rehabilitation

b. specific deterrence

B.  FSG

1. Offenses rated 1-43 depending on seriousness; criminals rated 1-6 depending on past record

2. Limited departures are allowed

3. Mandatory minimums
4. NO parole

5. Emphasizes

a. General deterrence

b. Retribution

VI. Proportionality

A. Utilitarian Principles

1. Pun. must be great enough to outweigh potential benefits of crime

2. Tiered so as to induce lesser of 2 possible offenses

3. Recidivists may need > punishment

B. Retributivist

1. Proportional to crime committed

2. No reason to treat recidivists harsher if already paid their dues

C. What does 8th Cruel & Unusual mean?

1. Barbaric punishments

2. Disproportionate punishments

D. Coker v. Georgia: death for rape; excessive pun. if 

1. no measurable contribution to acceptable goal 

2. needless imposition of pain/ suffering

3. Grossly disproportionate to severity of crime

E. Harmelin v. Michigan: (life for coke delivery)

1. Scalia says 8th doesn’t include disproportionate punishments (look at Framers’ intent); rely on democratic legislature, not on judges’ own morals

2. Opposite of Scalia: judges set up to balance legislature, take minority views into account

3. White: plain meaning of language

4. Kennedy: stare decisis

5. Marshall: fundamental values of nation

F. Proportional review still left, but Cts urge deference to legislature unless Dth penalty
G. ** Solem Test to determine if Excessive **
1. Gravity of offense compared to severity of penalty (Kennedy said must be grossly disproportionate) ← THRESHOLD TEST

2. Same jurisdiction/ similar offenses

3. Other jurisdictions/ same offenses

VII. Legality Principle

A. Definition: No punishment for a crime unless crime is clearly stated in a valid statute

1. Furthers goals of punishment by making ppl responsible for their actions

2. Protects ppl from state’s abuse of power
3. Avoids “chilling effect” on freedom
B. Vagueness (14th/ 5th Due process) ambiguous language

1. Fair Notice:  Ordinary person must know what conduct is illegal (not = fair notice)

2. Unfettered discretion: can’t lend itself to arbitrary/ discriminatory enforcement

3. Rationale

a. Justice O’Connor says unfettered discretion most important prong; vague statutes could be used by cops for “social” control of undesirables

b. Papachristou:   void for vagueness, catch-all vagrancy statute, incredibly broad net, includes all possible suspicious ppl; city argues allows cops to prevent crimes

4. City of Chicago v. Morales: statute to get gang members, picked ppl up for loitering, OK if can prove nobody in group is member of gang; if u didn’t know someone was member, you’re still screwed

5. not OK if POLICE  provide guidelines instead of statute

6. Kolender v. Lawson: credible and reliable ID requirement when stopped by cops; guy stopped 15x before, so fair notice doesn’t apply as much as unfettered discretion

C. Common Law

1. Originated in England, became part of law of some states (PA, NJ)

2. Label also given to judge made law (case law); interpretative decisions on statutes

3. PROS: Flexible, no gaps in law

4. CONS: Hard for ppl to know law and Chilling effect due to unfettered police discretion; legislates morals
5. NJ v. Palendrano: “common scold case”; NJ statute said all CL crimes carried over as misdemeanors; NJ already had Disorderly Conduct statute

D. Statutory Law

1. judges have small role

2. PROS: Ppl would know law; discretion constrained; greater freedom

3. CONS: Statues must be read VERY strictly; inflexible

E. Real Life

1. Mix of 2; closer to statutory (except NJ & PA)

2. CL persists b/c

a. back up to fill in gaps of law

b. judges like it as possible resource

c. ppl/ legislature want judges to have this power

d. legislature busy = infrequent updates

F.  Rule of Lenity

1.  Lewis v. Commonwealth: DO conduct statute does not specify “on a bus”; statutes MUST be read strictly in favor of D, BUT judge needs some discretion to fill in gaps & fulfill legislature’s intent 

2. “Canon of Statutory Construction”

a. Criminal statutes are to be strictly construed in favor of accused

b. Statutes are to be read in light of preceding case law

3. often used ad hoc to explain/ justify a position

4. U.S. v. Foster: how do you interpret “carrying” a gun?  Word is ambiguous

5. Statutory Interpretation (order in which to look at things)

a. language of statute (literal meaning & grammar)

b. Legislative intent/ history
c. Placement & purpose in statutory scheme

d. Context w/in broader  statute

e. Rule of Lenity (none in MPC, has own standards)
VIII. Equal Protection Clause (14th)

A. Levels of scrutiny

1. Strict scrutiny: compelling GI & narrowly tailored

a. Needs to be facially race/ ethnicity discriminatory OR

b. Need good evidence that racial discriminatory intent
c. fundamental rights

d. statute usually struck down

2. Intermediate: substantial GI & reasonably tailored

a. gender

b. 50/50 chance

3. Rational basis: legitimate GI & rationally serves GI → Ct deferential to state

a. everything else (i.e. lesbian/ gay)

b. Usually upheld

B. Which level do you apply?

1.  U.S. Clary: (different punishments for crack v. cocaine)  Ct. says “unconscious racism” enough to use strict scrutiny; Appeals Ct disagreed, subconscious discriminatory intent not enough, must be Congress went out of way to discriminate; therefore, use rational basis test and statute’s OK

2. State v. Russell: (crack v. cocaine) used state’s rational basis test, but stricter than federal’s, requires clear purpose & explanations – federal VERY deferential to legislature

3. McKleskey v. Kemp: (Georgia dth penalty) submits statistical evidence to show discrimination by race, he loses – Ct says no discriminatory intent could be shown in his particular case

C. Why is federal rational basis test so loose?

1. Reduce judicial activism

2. More power to state legislatures

IX. Actus Reus

A. Rationale: Can’t deter involuntary acts plus D hasn’t CHOSEN to be punished

B. Voluntary physical act (or omission) that results in criminal harm

C. Thoughts alone aren’t punishable

D. Situational Offense

1. involuntary; acting v. being found in a situation

2. Martin v. State: (cops took drunk guy outside; against AL law to be drunk in public) Ct said involuntary act doesn’t make D. culpable; someone else FORCED him to act

3. Time frame affects decision; Martin uses narrow TF, if BTF used, why did cops come to guy’s house?

E. Acting consciously v. unconsciously

1. State v. Utter: (drunk dad killed son, claimed conditional response from Vietnam) Ct said could be complete defense EXCEPT D. induced unconscious state w/ alcohol, D argues that no ACT at all b/c not voluntary (attacks prima facie case, not affirmative defense)

2. People v. Decina: (driving w/ epilepsy)Ct used BTF to find voluntary act & negligent action, decision to drive was the culpable act – Dissent takes NTF, b/c unconscious when hit kids, involuntary

3. If someone acted exactly the same as Decina, but didn’t have a seizure, should he be punished the same? Result crime v. Conduct crime

F. Omissions

1. General rule: no responsibility for omissions

2. Ppl v. Beardsley: (girlfriend OD’s, D. doesn’t get help for 8 hrs) Ct says no legal duty to act, maybe moral duty

3. Why not held responsible even if shocking? (34 neighbors stand by while victim cries for help)

a. Don’t want to punish ppl for intentions or desires

b. Practical matter- could end up w/ TOO many guilty parties

c. Ppl’s autonomy

4. Duty of care – Exceptions to not acting
a. Contract

b. Parent/ child (status relationship)

c. Person creates risk of harm to another

d. Statute imposes a duty

e. Voluntarily assume care & seclude person from others’ help

f. Commonwealth PA v. Cardwell: (mom did nothing while step-dad sexually abused daughter) duty of care combo of status relationship & statutory duty; ineffectual action = no action
5. Killing v. letting die

a. Barber v. Superior Ct: (Dr. removed patient from life support) Ct said w/holding “medicine” is not an act, but an omission, duty of care between Drs and patients, but where patient is comatose, Drs fulfilled duty @ end of “ordinary” care – Policy decision b/c of family consent

G. MPC
1. §1.13(2): definition of act

2. §2.01: need voluntary act

a. reflex, convulsion, unconscious, sleep = involuntary

b. Only responsible for omissions if law expressly makes it sufficient or law imposes duty to perform

c. Possession can be an act

X. Mens Rea

A. Utilitarian justifications: no deterrence, not dangerous

B. Common Law/ Culpability approach

1. Meaning not spelled out in statute, must look at case law

2. Important distinction between specific & general intent
a. general: intent to do the act that constitutes the crime

b. specific: special mental element required and set out

3. Regina v. Cunningham: (steals gas meter, poisons victim) What is malicious? Trial Ct says = wicked; Appeals Ct says no longer means this bc/ technical NOT moral term; should mean (1) intent or (2) recklessness ←CL malice

C. Model Penal Code/ Elemental §2.02

1. MPC defines intent precisely

a. Purposefully: Conscious object to engage in conduct or achieve result

b.  Knowingly: aware that conduct is practically certain to cause result
c. Recklessly: Conscious disregard of substantial & unjustified risk
d. Negligently: Unaware of  the substantial & unjustified risk that u. should be aware of
6. If culpability NOT mentioned, purposefully, knowingly, or recklessly satisfies mens rea

7. If one culpability term in statute, it applies to all clauses unless it explicitly says it doesn’t

8. State v. Nations: modified MPC (scantily clad 16 yr. old dancing for “tips”) culpability is “knowingly” encouraged, does knowingly modify encouraged AND attendant circumstances? Yes, under MPC

9. Willful Blindness §2.02(7)

a. When knowledge is element of offense, established if person aware of ↑ probability of existence of particular fact, unless actually believes it doesn’t exist

b. “Ostrich effect”

c. Ct says more like recklessly than knowingly

d. Can be stretched to include recklessly & negligently

10. Conditional Intent §2.02(6)

a. When particular purpose is element of offense, element is established although purpose conditional, unless condition negatives the harm or evil sought to be prevented by law

b. u. hope not to harm, give me keys OR I’ll shoot; enough intent

c. Holloway v. US: (carjacking case) statute says “w/ intent to cause death or serious bodily harm” (CL case) – cannot negate proscribed intent by requiring victim to comply w/ condition

D. Transferred Intent

1. CL: Unanticipated victim, wrong person killed

2. MPC: §2.03(3)(a) equivalent: When reckless/ negligence is element, even if actor not aware or shouldn’t be aware, responsible if different person/ property injured

3. Usually can attribute a culpability term in most cases, so AVOID concept if possible

E. Strict Liability - CL
1. None under MPC which needs mens rea even if not mentioned in statute

2. No mens rea is needed; punishes acts alone
3. Appropriate for “public welfare” crimes (to restrict inherently dangerous items like guns or food or drugs)

a. Dangerous instrument

b. Small penalties

c. Only bad b/c legislature says it is, not IMMORAL behavior

4. Up to person to determine if action is illegal (i.e. grenades)

5. Staples v. U.S.: (automatic firearms) did D have to know that firearm was illegal (mens rea)?  Ct says no strict liability b/c 10 yr. sentence & guns can be “innocent;” dissent says automatic weapons ARE inherently dangerous

6. PROS:
a. Deter ppl by causing them to take more care in “gray areas”

7. CONS:

a. Inconsistent w/ punishing blameworthy ppl

b. Doesn’t deter b/c ppl don’t realize they’re breaking the law

c. Could just use “violations” like MPC; don’t require mens rea & no penal sanctions (i.e. traffic offenses) 

d. Could use negligence liability as compromise between full intent and absolute liability

8. Statutory Rape (quasi SL)

a. Garnett v. State: (statutory rape by retarded D. & 13 yr. old who said she was 16)

b. PROS:
i. Causes ppl to be more careful; ↑ deterrence
ii. ↓ pregnancy, punishes seduction

iii. useful when forceable rape charge won’t stick

c. CONS: 
i. punishing moral wrong (moral stigma)

ii. What lengths do u. have to go to in order to find out age?

iii. ↑ penalty for statutory rape

F. Mistake of Fact

1. CL approach

a. Specific intent: reasonable OR unreasonable mistake is a defense (good faith)

b. General Intent: need reasonable mistake

c. Ppl v. Navarro: (D. takes wooden beams he says are abandoned) specific intent = purposefully stole v. general intent = purposefully “took”

d. Exception: Sometimes knowledge of law is element of intent of the statute

e. No MOF if SL
2. MPC approach

a. §2.04

b. Defense if it negates necessary mens rea

c. Not available if D. would’ve been guilty of another crime if situation was like he thought

G. Mistake of Law

1. CL approach

a. Ignorance of Law is no excuse (early on few criminal laws so easy to know them all)

b. Ppl v. Marrero: (Fed corrections officer thought he was exempt from firearm statute) good faith mistaken belief of meaning of statute NOT valid defense –PARADIGM case

c. Exceptions
i. Lambert v. CA: (D. didn’t know felons had to register w/ the city) Ct said violation of due process b/c (1) no fair notice & (2) unaccompanied by any activity – Ct reluctant to extend decision beyond these facts

ii. Cheek v. U.S.: (pilot who avoided income taxes) Ct said tax laws so complicated that can’t follow “ignorance of law = no excuse”; in this case “willful” – intentional violation of known legal duty, D. understood just disagreed
iii. Bryan v. U.S.: (selling firearms w/o license) just requires knowledge that conduct is unlawful, not knowledge of specific law, places burden on actor, watch out for gray areas–Scalia dissents and says Rule of Lenity b/c ambiguity
2. MPC approach

a. §2.04

b. general rule same as MOF

c. Defense if D. doesn’t know statute and it has not been published or reasonably been made available
d. Defense if D. acts in reasonable reliance on official statement (statute, administrative order, official interpretation by public officer, NOT atty)that is later ruled invalid – person generally law abiding so no reason to prosecute

XI.  Criminal Homicide

Homicide
                 CL
      MPC §210.2

Murder
1° Intent to Kill → premed/ delib.

2° Felony-murder

 - Intent to seriously injure

 -Abandoned & malignant Heart (reckless)
Purpose

Knowledge

Reckless/ Extreme Indifference to Life→ f-m

Manslaughter
Voluntary: Heat of Passion (provocation)

Involuntary: (gross) negligence
Ordinary Recklessness

Extreme Emotional Disturbance

Negligent Homicide

Negligent Homicide

A. Overview: CL homicide
1. Murder: “malice aforethought”

a. 1° Intent to kill → p/d =1 degree (cold-blooded)

b. 2° (hot-blooded)

i.  Intent to seriously injure

ii.     Abandoned & malignant heart (reckless)

iii. F-m

iv. Failed provocation (heat of passion) defenses

2. Manslaughter

a. Voluntary

i. Heat of passion

ii. Imperfect self-defense

iii. No malice (catch-all)

b. Involuntary

i. Negligent homicide

3. Causation Questions

a. Old CL “year and a day” rule, victim must die w/in this period in order for D. to be responsible → now more case by case

b. CA 3 yrs. and a day rule

c. Dr.’s care must be grossly negligent to supercede cause and D’s liability

d. Ppl v. Eulo: (organ transplant from brain dead victim) if Dr. negligent and pulls plug too soon, still D’s fault; if Dr. grossly negligent & intentional wrongdoing, shooter off the hook

B. Overview: MPC homicide §210.1

1. Murder §210.2

a. Purpose or knowledge

b. Recklessness & extreme indifference to value of human life

c. Recklessness that makes it murder assumed when accompanied by felony

2. Manslaughter §210.3

a. Ordinary Recklessness

b. EED

3. Negligent Homicide §210.4

C. Intentional Killings CL Murder

1. Premeditation/ Deliberation (1° Murder)

a. State v. Schraeder: (stabbed guy over sword) Ct says p/d can be formed instantaneously
b. If p/d can occur in blink of an eye, destroys distinction between 1° and 2°

c. MI does not allow “blink of an eye”; CA’s mixed

2. Keep p/d distinction between 1° & 2°?

a. Punishment justifications:

i. Retributive- voluntary, so more culpable than instinct

ii. Deterrence- rational killers more receptive to deterrence messages

iii. Incapacitation- cold blooded scarier than hot blooded?

3. Challenges to p/d (Bad results)

a. State v. Midgett: (drunk, child-abusing dad kills boy) hot blooded, but planned out ; no 1° murder → under-inclusive
b. State v. Forrest: (mercy killing of sick father) cold-blooded but sympathetic; 1° murder → over-inclusive
c. Too much emphasis on causation?
d. Gender biased?  

D. Intentional Killings CL Manslaughter – Heat of Passion (provocation)

1. Affirmative defense

2. RULE:

a. Reasonable/ Adequate provocation

i. Traditional, judge decides categorically

    -Witnessing adultery

    -Mutual Combat (obsolete now)

    -Assault & Battery (obsolete now)

     -Injury/ Abuse to family

     -WORDS/ INFO NOT sufficient (words enough in CA)



     ii.   Modern, jury decides case by case, reasonable person standard

b. Actual heat of passion

c. No cooling off period (now has relaxed standard left to jury)

d. Causal connection

e. Victim must be provoker, or be acting w/ provoker

3.  Partial Justification v. Partial Excuse

a. Excuse: Understandable, but wrong

i.  Human Frailty & weakness

b. Justification: Right thing to do in situation

i.  Victim partly to blame

4. Criticisms

a. Law should expect ppl to control themselves; don’t send message that sometimes, killing is OK

b. Adultery as adequate provocation outdated & sexist?

c. Reflection of male psyche, NOT of society as whole?  Women respond out of fear, more justified than responding out of rage?  Relax cooling time to include women?

d. History of violence = not just sudden snap?

e. Should u. excuse for biology (predisposed, hormones, etc)?

f. Separation as provocation v. infidelity?

g. Ppl  v. Berry: (quick marriage, D. kills wife) D. waits @ home w/ 20 hr cooling off period; Ct uses BTF to discuss buildup of victim’s provocatory conduct, but NTF to state screaming as “provocation” set-off act

5. Who is the “reasonable man”?

a. Public v. Camplin: (15 yr. old boy kills middle age rapist) reasonable adult v. reasonable boy of 15? Says reasonable person is average person
b. Ideal v. Average person?

iii. Average person would share prejudices

iv. Ideal person would never kill

v. Need a combo of both, but what mix?

c. Shares external demographic features w/ D. (sex, age, ethnicity), NOT temperament, internal prejudices, etc. Includes average fears

d. Share class?  Helps to show cultural patterns to give jury a yardstick.

e. Gray areas left up to jury
f. Not 1 national standard of reasonableness

E.  MPC equivalent to Heat of Passion – Extreme Emotional/ Mental Disturbance §210.3(b)

1. Doesn’t require provocation

2. Need reasonable explanation or excuse (not justification); reasonableness decided from viewpoint of person in D’s situation under circumstances as D. believes them to be

3. More subjective than CL; jury put itself in shoes of D. to determine if D. really disturbed

4. Reasonableness decided by jury; is weakness understandable?

5. Ppl v. Cassasa: (Obsessive D. murdered GF when she left

6. Criticisms:

a. MPC allows cases to get to jury W/O provocation; jury is instructed on EED  (problem especially concerns separation cases)

b. Worse for females

c. More ppl can get off under MPC

F. Unintentional Killings- Unjustified risk taking 

1. CL-Abandoned and malignant heart (implied malice)- 2° Murder

a. Substantial & unjustified risk of death and
i. Unjustified keeps Drs. From being prosecuted for murder when patient dies

b. Awareness of risks of conduct OR that conduct is illegal

c. Includes omissions as well as commissions
d. Berry v. Superior Ct: (pit bull neighbor) 1st criterion shaky, but enough uncertainty to got to jury for 2° murder
e. Equivalent to MPC’s Murder §210.2(b) under reckless w/ extreme indifference to value of human life

2. CL-Involuntary manslaughter
a. (gross) negligence: Unaware of substantial & unjustifiable risk which should be aware of
b. State v. Hernandez: (drunk driver w/ stickers on car) guilty whether or not aware of risk, so don’t need slogans to show awareness
c. Equivalent to MPC’s Negligent Homicide §210.4 requires gross deviation from ordinary standard of care

d. Punishment justifications

i. General Deterrence; makes ppl take more care

 
ii.     Retribution: Social Harm, someone must be responsible

e. Exception: State v. Williams: (parents on Indian reservation don’t get baby care) state made it so ordinary negligence was all that was needed; should culture/ situation have been taken into account?  Reasonable for ppl in parents’ situation to wait to got Dr.?  Lack of education?
f. Why shouldn’t punish ordinary negligence?
i.          Lacks same culpability
ii. No deterrence possible if ppl generally unaware of risk
G. Unintentional Killings- Unlawful Conduct

1. Felony- Murder doctrine (CL)
a. Only need intent to commit felony; no mens rea needed for killing 

b. In CA penal code
i. 1° - statutory (rape, arson, burglary, child sex abuse)
ii.    2° - Cts developed, inherently dangerous felony not on list

c. Ppl v. Stamp: (victim dies of heart attack during robbery) couldn’t get 1° w/o f-m, maybe 2° or negligent manslaughter – causation hurdle

d. MPC Equivalent §210.2(b) assumes recklessness that makes it murder when felony 
2. Rationale:

b. PROS:

i.   Deterrence: felons will be more careful & will deter felonies

ii.  Retribution: moral wrong, held responsible for all consequences

iii. Social Harm: Express condemnation when dth occurs

iv. Prosecutors like it

v.  Reaffirms sanctity of human life

vi. Clear Rule ppl might actually know about

b. CONS:

i.  F-M unnecessary b/c could get Ds. for reckless murder or   involuntary manslaughter   

iii. goes beyond plausible scope of culpability

iv. doesn’t consider mental states

v. outdated from when felonies themselves carried dth penalties

vi. judges don’t like it; dicta criticizes it

3. CL Limitations to F-M

a. created by judges to limit F-M’s scope

b. “Inherently Dangerous Felony” Rule

i. Ppl v. Burroughs: (healer “killed” leukemia patient; no license) 

ii. look at felony “in abstract” to determine if inherently dangerous (high probability of dth)

iii. “In abstract” looks at (1) primary element of offense & (2) what factors elevate it to a felony

iv. very limiting, use abstract b/c otherwise all inherently dangerous b/c resulted in dth (prevents 20/20 hindsight)

v. CA’s example of abstract; others are “in fact”

c. Merger Rule

i. Ppl v. Smith: (child abuse killing)

ii. If felonious conduct integral part of and included in fact w/in homicide, no F-M
iii. Avoids bootstrapping assault, etc into 1° murder w/o mens rea

iv. Exception: If independent felonious purpose, F-M may apply

d. “In Furtherance” rule

i. King v. Commonwealth: (pot plane crash)

ii. Causal connection: must be in furtherance of underlying felony to charge w/ F-M

iii. Avoids strict liability

e. Agency Rule

i. State v. Bonner: (co-robbers shot by cop)

ii. Only responsible for crimes committed by you or one of your accomplices b/c no deterrence if punish for separates person’s action; no retribution to hold responsible either

iii. NJ: depends on WHO gets killed, not by WHOM (if anyone other than cohorts gets killed, D responsible for F-M

iv. Co-felons can still be found guilty under reckless murder
· CL gun battle rule; if D starts gunfight & A fires back, killing B, D responsible b/c created unjustified & substantial risk he was AWARE of

· CA expands on this, provocative act murder, if D does “something” that leads to fatal response responsible b/c = starting gunfight

4. Misdemeanor – Manslaughter Rule *****

a. Merger rule does NOT apply

b. Causation

c. Inherently dangerous = to life or safety
d. No strict liability misdemeanors

XI. Rape

A. Law changes very quickly, especially in last few decades

B. Old view: crime of trespass b/c ♀ property of ♂; New view: (1) crime of violence, (2) sexual privacy & autonomy of ♀

C. Actus Reus 
1. Forcible Rape (CL)

a. Vaginal Intercourse

b. Force (actual or threat)

i. if not an element, burden of proof would be on victim to prove non-consent

ii. If it’s against the will, but occurs anyway, isn’t there obviously force?

iii. Replace force w/ specific mens rea?

c. Against the will

d. No consent

i. No means Yes problem

ii. How’s ♂ supposed to know?

iii. Burden on victim to communicate this to ♂?  To prove this in court?

e. Notion of Resistance

i. used to be ♀ had to resist to utmost, not essential element of statute, goes to notion of consent & shows there was force (b/c also used to punish fornication)
ii. later, reasonable resistance or reasonable lack there of

iii. resistance is notice to the jury and sign to D. at the time

iv. mid 1970s, resistance = greater chance of injury

f. General Intent to have intercourse all that’s necessary; force shows this

g. Can’t rape wife
i. Exceptions(different in different Jurisdictions): Still need higher standard of proof

ii. CA need evidence other than wife’s word

iii. Limits on when it has to be reported

iv. Need to be separated from spouse

v. Penalties less than rape

h. Rusk v. State: (takes keys, light choking, sex) fear of force sufficient if reasonable and resistance unless specific threats of harm

i. “Real Rape” v. “Nontraditional Rape”

i. RR: violence, stranger, threats, treated seriously

ii. NTR: acquaintances, date, no evident violence, usually not treated as rape

iii. Should definition of rape be altered to include NTR?

iv. Should NTR be lesser crime?

v. Commonwealth v. Berkowitz: (♀ waiting for BF, sex in dorm room) D. says no force except that necessary to have sex; Ct says no may be non-consent but doesn’t show force –Need force other than that used in sexual act
vi. State of NJ v. MTS: (D. lived in ♀’s home, they’d fooled around before) Need affirmative & freely given consent
vii. Jurisdictions differ on whether to use e or f

j. MPC §213.1(1)
i. RAPE
- force or threat of imminent dth, serious bodily injury, extreme pain or kidnapping

- Drugs given by D.

- Unconscious

- ♀ less than 10 yrs. Old

- 1°  felony = serious bodily injury OR stranger AND never had sex w/ him

- 2° = everything else

- Should Cts focus on amount of harm instead of stranger/ acquaintance?  Less blame on victim if it’s a stranger?

- No marital rape unless legally separated

ii. Gross sexual imposition §213.1(2) (3° felony) –NO CL equivalent
- Submission by threat that would prevent resistance by reasonable person (includes threat of job?)

- D. knows of mental disease/ incapacity

- D. knows ♀ thinks he’s her husband

iii. MPC doesn’t mention consent at all

iv. Allows evidence of sexual promiscuity in some cases

2. Deceptions

a. Boro v. Superior Ct: (cure disease through $$ procedure or sex) Ct says lady knew she was having sex, therefore no fraud in fact and no rape

b. Fraud in Fact = Rape

c. Fraud in inducement = no rape

d. PRO:  Avoid slippery slope of weak claims

e. CON:  extorting $ is crime, so extorting sex should be too (this argument seen as taking away ♀’s autonomy)

f. Under MPC = Gross sexual imposition?

D. Mens Rea (regarding consent element)

1. Commonwealth v. Sherry: (3 Ds had sex w/ ♀, said they thought she’d consented) probably recklessness under MPC
2. Not specific intent crime, so unreasonable mistake = No defense (used to be this was enough to be defense)

3. Reasonable mistake as to consent is an affirmative defense

4. A few jurisdictions say no mistake defense as to consent; strict liability

5. Justice Brown said if there’s a “NO” use strict liability, but force suggests culpable state of mine, so contradictory

6. Should u. explicitly include a mens rea?  Would make mens rea clear instead of just a “shadow.”  Liability for negligence?  What’s reasonable? ♀ v. ♂ point of view

E. Handle rape as civil law?

1. 1994 Violence Against Women Act: civil rights remedy for crimes motivated by gender

2. Crime had to be a felony

3. Constitutional basis = (1) interstate commerce & (2) 14th Am. – can private violations fall under this?

F. Statutory v. Forcible Rape

1. Both general intent to have sex

2. Both assume victim = ♀ & perpetrator = ♂

3. Similar penalties per state

G. Sodomy

1. Anal intercourse between ♂s, sometimes includes sex w/ animals, oral sex, or any same sex sex

2. Neither non-consent or force is an element

3. Easier to get than rape conviction

4. Allows prosecutors to go after consensual gay relationships 

H. Rape Shield Laws

1.  Evidence of victim’s sex history prohibited

2. Purpose

a. privacy: protect ♀ autonomy

b. prevention: rape trails were so horrible for victim that none would come forward

c. prejudice: evidence calculated to convince jury ♀’s a whore

3. Exceptions

a. 6th Am. Allows D. to cross-examine witness, sometimes this allows sex history in (State v. D.’s interests)

b. prior false claims of rape

XII. Inchoate Offenses (Attempts)

A. General principle

1. Deal w/ :

a. Solicitation

b. Conspiracy

c. Attempts

2. These offenses are dependent upon ultimate criminal act

3. Rationales for punishing attempts

a. Policy:  Intervene to prevent consummation of crime (incomplete attempts)

b. Attempts indicate actor is predisposed to such dangerous activities

c. Retributivism: Social harm based retribution for completed attempts b/c of “fear, etc.”; intent based retribution stronger for both incomplete & complete

4. Problem: Unfettered discretion to police/ judge/jury AND person might change their mind b4 completion

a. Responses

i. write statutes more exactly (MPC tries, but still gray areas)

ii. punish attempts more lightly than successful acts (CL)

iii. require specific intent (CL)

iv. Draw attempt line closer to crime than to preparation

v. Abolish attempt crimes all together

5. Rule of Merger: can’t be punished for both attempt and crime

6. Incomplete: Plan of action NOT finished; Complete: Plan of action finished

B. Relationship between attempt and completed crime

1. Crime = Intent + Act; attempt doesn’t have same act
2. Mens Rea

a.  CL requires SPECIFIC intent, EVEN if not specific intent crime

i. Ppl v. Gentry: (D. poured gas on victim, she got near stove & caught on fire) needed specific intent to kill, purposeful NOT knowledge, recklessness, or negligence; if she had died, he could’ve been convicted of murder under implied malice; ↑ threshold of malice for attempt than for crime

ii. Can’t attempt a reckless or negligence crime (no attempted involuntary manslaughter)

iii. Strict Liability Crimes

- Different b/c mens rea just doesn’t matter; cases go both way

- Bruce v. State: (attempted F-M) Ct says if u. don’t intend to kill someone, no intent to attempt – SOME jurisdictions DO HAVE attempted F-M!!!!
- Attempted statutory rape recognized in majority of jurisdictions

b. MPC §5.01
i. Need culpability as otherwise required by crime PLUS need purpose or knowledge of result (different than CL)

ii. Still no reckless/ negligence crimes (but MPC has reckless endangerment sections)

iii. Attempted statutory rape (1) u. stop when u. find out ♀’s age OR (2) u. have sex w/ someone u. think is 15 but’s actually 25

c. Penalty
a. CL: Punish attempts more lightly (CA ½ as much)

b. MPC: Punish same as completed crime (but attempt to commit capital crime is NOT capital crime

C. Distinguishing preparation from attempt
1. PRO Early intervention: social harm of coming very close to committing a crime, public danger, don’t want to wait until rat poison’s already in coffee

2. PRO Later intervention: Problem of certainty , don’t know actual culpability, would they’ve gone through w/ it?

3. CL approach

a. several tests, but don’t need to know them

b. i.e.-equivocality, dangerous proximity; each emphasizes particular factor

c. DP- CW v. Peaslee: (set up explosives, stopped b4 he lit them) ATTEMPT; Ppl v. Rizzo: (couldn’t find payroll guy)NO ATTEMPT

d. EQ- Ppl v. Miller: (loads gun, approaches guy, hands gun over) no proof of clear state of mind so NO ATTEMPT

4. MPC approach §5.01(1)(c)

a. Need substantial step toward commission of the crime that strongly corroborates criminal purpose

b. Lists specific examples of substantial step §5.01(2)

i. Possession of materials to be employed

ii. No lawful purpose

iii. Near place contemplated for commission

c. State v. Reeves: (girls plan to poison teacher, near coffee cup) TN prior required mere preparation & overt act; now mostly MPC except examples of substantial steps

d. Criticisms

i. Allows intervention @ too early of a stage

ii. Still doesn’t solve ? of ambiguity as to act’s corroboration of intent

iii. Jury allowed to use evidence of criminal mind to infer action is substantial step (mens rea = actus reus)

5. Can u. punish pre-attempt conduct?

a. U.s. v. Alkhabaz: (Internet story about classmate) is threat communicated?  Ct says no threat b/c not trying to scare someone to achieve some goal, dissent says threat = talking about hurting someone

b. Stalking statutes another example

D. Special Defenses

1. Impossibility

a. CL
i. Created b/c sometimes act doesn’t =social harm and b/c sometimes not sure about actor’s intent

i. Legal impossibility: Intended act not a crime; defense
ii. Factual Impossibility: Physical impediment that D. was not aware of; NO defense
iii. In practice distinction too incoherent to apply reasonably

iv. U.S. v. Thomas: (sex w/ corpse) Legally impossible to rape dead girl or death physical impediment D. unaware of?

b. MPC 

i. Rejects impossibility defense

ii. Just looks at intention of D., not at any mistake he may have made

iii. But must intend to do something that REALLY is a crime; if not a crime, no attempt – state’s definition of crime is what counts – i.e. I think it’s illegal to make a U-turn in CA, so I make a U-turn; U-turns not crime, so no attempt

c. “Inherently unlikely” conduct

i. CL: means chosen to commit crime very unlikely to succeed

ii. MPC (§5.05(2)): if conduct so inherently unlikely to result in commission of crime that = no public danger, Ct can lower degree of crime

iii. i.e.- Homer’s macaroni bomb

2. Abandonment

a. CL

i. NO abandonment defense

ii. Ct deals w/ it by saying just preparation, no attempt at all in order to get right result

iii. CW v. McKloskey: (planned prison break, D. changed mind) 

b. MPC §5.01(4)

i. Affirmative abandonment defense

ii. Complete & voluntary abandonment (not voluntary if happens b/c difficulties, threat of detection; postponing doesn’t = abandonment, neither does leaving 1 victim for another)

GENERAL DEFENSES
XIII. Justification (complete defense)

A. Self Defense

1. Justification rationales

a. Gov’t failed to do duty to protect

b. Moral forfeiture of right to life

c. Right to preserve autonomy

2. Arguments to make it excuse

a. Selfish action

b. Always wrong to take a life

3. CL:

a.  Need:

i. Triggering Condition

ii. Necessary Rxn (reasonable person test)

iii. Proportional Rxn (reasonable person test)

c. If u. use deadly force, threat must be of dth or serious bodily harm

d. Objective Test, BUT D’s past experiences & present beliefs admissible (adds subjective factor)

e. Aggressor
i. If you’re aggressor (created deadly situation) can’t use S-D 

ii. Can gain right back if u. w/draw 

- Good faith effort

- Communicate intent to w/draw

iii. Aggressor ? of fact for jury

iv. If aggressor starts fight w/ non-deadly force, victim escalates to deadly, aggressor can’t use deadly force under S-D 

f. Duty to Retreat
i. Used to have duty to retreat

ii. Majority: NO duty 

iii. Minority: Duty to retreat if safely possible b/c if safe to retreat, not necessary to use force

iv. Don’t have to retreat from home; castle doctrine
4. MPC §3.04
a. More subjective than CL; requires action to be reasonable to actor

i. Belief can’t be reckless or negligent; if it is prosecuted for reckless/ negligent mens rea crime (§3.09)

ii. Qualifies subjectivity of MPC
iii. Ppl v. Goetz: (4 youths on subway) Should reasonableness of deadly force be wholly subjective?  Partly MPC state; NY requires partly objective standard, doesn’t mean ignore D.’s previous experience & circumstances (prejudices?)

b. Duty to retreat

i. Included in MPC
ii. Castle Doctrine

5. Imperfect S-D (under CL, lose S-D)

a. Belief that force is necessary is unreasonable

b. Counter non-deadly force w/ deadly force

c. Some states like CA mitigate crimes from murder to manslaughter
6. Battered Women’s Syndrome

a. Used to support S-D (reasonable belief/ necessity)

b. Kinds of BWS killings

i. Traditional: kills batterer during attack

ii. Nontraditional: kills while he’s not a threat

iii. Hired Hits

c. S-D works for i., but not ii. B/c no imminence

d. Need imminent threat of dth or great bodily harm

i. State v. Norman: (abused wife, husband asleep) Sup Ct says no imminence b/c asleep; Dissent said imminence judged from D’s point of view

ii. Should u. alter it to inevitable or impending?

iii. Danger of creating open season; apply only to battering relationships?

e.  BWS evidence toward subjective belief

i. Can show D. thinks no other alternatives even though reasonable person would see other way than killing

f.   BWS evidence toward objective belief (Cts divided on this)

i. Battered ♀ acutely aware of husband’s signals jury wouldn’t otherwise see

ii. Shows ♀’s fear of being abused is well grounded

g. Does BWS create stereotype of ♀? Suggests something’s wrong w/ them, and that it’s restricted to ♀s?

B. Defense of Others

1. CL: reasonable person in actor’s position would believe intervention necessary to protect 3rd person AND intervenor must reasonably believe 3rd person would be justified in S-D (includes S-D rules of necessity/ proportionality)

a. Older CL required status relationship (spouse, parent, child); also required 3rd person justified to use S-D, now just reasonable person would think so

b. Reasonable belief encourage vigilantism? 

c. Older law makes ppl reluctant to help others

2. MPC §3.05

a. Similar

b. D. would be justified under§3.04 to protect himself against injury he believes to be threatened

c. Person he seeks to protect would be justified in S-D according to circumstances as D sees them
d. D thinks intervention necessary to protect person

e. qualified by §3.09

C. Defense of property

1. Ppl v. Ceballos: (trap gun in garage) is indirect deadly force OK if direct deadly force is?

2. No deadly force allowed

3. CL restricts non-deadly force, can only use to recapture stuff or when you’re in hot pursuit
4. MPC §3.06: much more specific about when force is justified (qualified by §3.09)

D. Defense of Habitation

1. Not always seen as separate Defense, incorporated into other defenses

2. Old CL says any force OK to keep someone from breaking in; less force once they’re in

3. Modern CL says deadly force OK if

a. any felony is going to be committed inside OR

b. atrocious/ forcible felony is going to be committed (murder, rape, robbery, etc) OR

c. any invasion into home

4. Colorado “Make my Day Law” Deadly force OK if person has or intends to commit any crime and reasonable belief that they might use any physical force

5. MPC – no separate defense, but §§3.04, 3.06 (S-D & deadly force OK if someone trying to dispossess dwelling)
E. Defense of Public Peace
1. Preventing crime

2. Arresting suspect

a. In CA, apprehender takes risk of whether or not person actually committed crime; NO justification if shoot innocent

3. OLD CL says anyone can use deadly force to achieve either goal 1 or 2

4. Modern CL says only OK if atrocious/ forcible felony

5. MPC §3.07 similar to CL

6. TN v. Garner: ((cops use force to prevent escape of unarmed felon) Unconstitutional under 4th Am reasonable S&S → ironically means citizen could be justified when cop wasn’t

F. Necessity

1. Coercion by natural/ social forces

2. Free choice to promote general welfare00

3. CL

a. All of these be met:

i. Threat of imminent harm

ii. Direct causal link

iii. No legal alternatives

iv. Balance of harms

v. Clean Hands

vi. Legislature hasn’t foreclosed choice

b.  Leno: (distribution of clean needles to stop AIDS)

4. MPC
a. Choice of evils §3.02

i. Balance of harms

ii. No specific law on subject

iii. Legislature hasn’t foreclosed choice

iv. Prosecution if decided recklessly/ negligently and these are elements of the crime

b. Reasonable person standard is required

c. More liberal than CL? No causal link requirement or imminence

5. Policy issues

a. Doing something legislature said can’t

b. Assumes there is common scale on which all harms can be weighed (last black rhino v. feeding your family)

6. Civil Disobedience

a. Necessity Defense NEVER can be used for indirect CD (breaking law to protest something other than that law)

b. Cts always try to avoid instructing jury on this; but should any relevant evidence be let in?  Or keep it all out?

c. U.S. v. Schoon: (vandalize/ wreck place to protest US in other country)

7. Necessity for Murder?

a. MPC says saving 2 ppl by killing 1 is OK, b/c net savings (Dudley-Stephens)

b. What do u. do if life for life? Still excuse available b/c wrong, but understandable?

XIV. Excuse

A. Looks @ D. rather than conduct; even if conduct wrong, don’t want to punish D.

B. Duress

1. Coercion by human forces

2. D’s will is overcome

3. CL
a. Imminent threat of dth/ GBH

b. Well-grounded fear that threat will be carried out if he doesn’t comply (subjective)
c. No reasonable way to escape

d. D. not @ fault

e. U.S. v. Contento-Pachon: (threatened w/ family’s death if doesn’t deliver coke) Ct said no imminent threat, future threat, D could’ve escaped – D said cops corrupt, drug dealers would chase him, leave job, etc

4. MPC §2.09

a. Threat of unlawful force (broader than CL)

b. Reasonable person in D’s situation would have yielded to pressure to break law—reasonable firmness standard
c. Defense unavailable if he acts recklessly; if negligent loses it for negligence crimes

5. Prison Escapes (Duress or necessity?)

a. Threat of dth, sexual attack, substantial injury

b. No time for complaint OR history of futile complaints

c. No time/ opportunity to resort to courts
d. No force/ violence used toward innocents/ prison personnel in escape

e. Prisoner immediately reports to authorities after getting to safe place

f. Ppl v. Unger: (D walked off honor farm, threat of sex abuse)  Necessity or duress?

g. Is harm of escape particular person being out of prison OR harm to prison system in general?  Is escape justified by state’s failure to protect prisoners?

6. Duress as defense to Murder?

a. CL says no (exception when D. coerced into driving getaway car); killer can’t use it as defense

b. MPC does not rule it out as defense

7. Duress v. Necessity

a. Cts often use them interchangeably even though theoretical distinction between justification & excuse

b. CL doesn’t instruct on both, only one they feel is most applicable

c. MPC says can instruct on both

d. Do u. even need these at all?  Leave it up to prosecutor decisions or jury nullification? Case by case?

C. Intoxication
1. Voluntary: NOT an affirmative defense

a. Old CL: VI treated as irrelevant or ↑ culpability

b. Majority Rule: VI not excuse, allowed to negate SPECIFIC intent (not general intent); trend toward more restrictive; can show no crime b/c no mens rea
c. BTF = greater culpability; NTF = less culpability: which to use varies w/ jurisdiction

d. MPC §2.08
i. Intoxication not defense unless it negates element of offense

ii. When recklessness is element, if actor unaware of risk b/c drunk & would’ve been aware if sober, unawareness is immaterial

e. If VI evidence irrelevant, precludes u. from using it to show u. didn’t do it – constitutional? Reduce State’s burden of proof? S Ct said OK to reduce as long as don’t shift

f. What about settled insanity (intoxication based psychosis)? Defense b/c long-term?


2. Involuntary Intoxication

a. Can negate specific OR general intent

b. Altimus CL defintion

i. Coerced Intox.: duress

ii. Pathological Intox: Intox grossly excessive to ° of toxicant amount

iii. Innocent mistake: Tricked

iv. Prescription drug: Unexpected rxn

v. This case says need temporary insanity for defense to work; broader application in most jurisdictions

c. CA has II as affirmative defense to ANY crime

d. MPC §2.08
i. Follows CL closely

ii. See above under VI

iii. Affirmative defense if D’s lost capacity to appreciate results of their actions

D. Insanity
1. Distinction between insanity defense & competency to stand trial

a. Insanity defense: Could be insane when commit, OK at trial

b. Incompetent to stand trial: could be sane when commit crime, not OK at trial

2. Tries to identify ppl who should be taken out of criminal system

3. Rare that insanity defense successful

4. PROS:

a. Some ppl can’t be held blameworthy

b. Should incapacitate/ rehabilitate them in hospitals, not prisons

c. No possibility of deterrence

5. CONS

a. Hard to mesh legal/ medical/ lay
i. Legal: wants bright line test that includes small # ppl

ii. Medical: No line, relative

iii. Lay: Recognize craziness when u. see it, doesn’t keep from wanting to punish (Dahmer) 

b. Law has very fine distinctions, takes jury away from should person be held responsible

c. All or nothing

d. Defense make us more complacent about non-insane (think they’re 100% OK when they’re not)

6. Tests:

a. M’Naghten: Didn’t know nature/ quality of acts or didn’t know right/ wrong—Critique: too black & white, too cognitive

b. Irresistible Impulse/ Control: adds volitional components to M’N

c. Durham/ Product: Was unlawful act product of mental disease/ defect?—Critique: too much emphasis on experts, usurped jury

d. MPC: §4.02(2)

i. When as a result of MDD, D lacks substantive capacity to appreciate the criminality [wrongfulness] of his conduct (cognitive)

ii. When, as result of MDD, D lacked substantive capacity to conform conduct to requirements of law (volitional)

7. State v. Wilson: (D shot V b/c ruining his life) D said shouldn’t be held criminally responsible if believed he was morally justified b/c MDD (state chose “wrongfully”)  Moral element comes into play b/c sympathy for D w/ MDD

8. Societal v. personal standards

i. Societal: Wilson Ct says must measure by if D believes society would approve if it shared his understanding of circumstances (critique: requires jury to put themselves in insane shoes)

ii. Personal: Wilson concurring says shouldn’t exclude ppl acting under personal moral code

iii. Neither: Wilson dissent says if D knows conduct is criminal & wrong in society’s eyes, must be held responsible

E. Diminished Capacity

1. CL evidence of MDD less than insanity can be used to mitigate responsibility

F. Infancy

1. CL: person under 7 incapable of telling right from wrong; at 14 full competency, in between gray area?

