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Introduction


Elements of Every Crime: 	


Actus Reus- bad act


Mens Rea-  prohibited mental state


causation (implied)


Reasonable Doubt:


“Not mere possible doubt.”  It is the state of the case which after the entire comparison and consideration of all evidence leaves the minds of the jurors in that condition that they cannot feel an abiding conviction to a moral certainty of the truth of the charge.”


Qualitative rather than quantitative definition


State has burden of proof


Jury Nullification:


Not an enforceable right but results in an acquittal when the jury disagrees with the law (it is amoral or unwise one) with which the person is charged = a power


Stems from unreviewable nature of jury acquittal


Argument Against:  


State v. Ragland-“must convict”- appellate court discusses power of jury nullification-not part of 6th amendment right to jury trial, but a byproduct of double jeopardy.  


Question of public policy-undermines the law that people vote for and is anti-democratic to acquit someone who violated a statute and committed a crime


Breeds animosity among races/other minority groups


Argument For:  


Butler- Should encourage nullification for victimless crimes-“race matters”


Historical precedent of whites imposing law on blacks-“democratic domination”-Derrick Bell


Protects individual citizens against government tyranny-“unjust laws”


Provides the accused a real judgment by the lay people-“conscience of community”


Connect criminal prosecutions to morals of society


Types of Punishment (Justification for Punishment)-Look at social harm & culpability


Incapacitation-move person from society to prison to prevent them from committing another crime


Criminal market-put one in jail, open up a “slot” for another


Counterproductive-goes in as non-violent comes out angry and trained


Retribution-(non-utilitarian)  atonement to society-serves as punishment because they deserve it


People have free will’s and should be punished if go against society’s morals


Limiting- can’t punish excessively (8th Amendment)


Deterrence-prevent future crime


Specific Deterrence- jail is horrible so don’t want to commit crime again-focuses on the individual


General Deterrence-“sends message” to society-don’t want to be punished like those who already have been punished for committing crime


Considerations:  severity, swiftness, certainty, knowledge


Problems-people are not necessarily rational maximizers;  People do not know the law;  Do the costs exceed the benefits?


Rehabilitation-people become different after they get out of jail - become law abiding


Problems-  It is paternalistic;  Don’t know what will change individuals


Preventive retribution-structure system so won’t become criminals in first place-alternatives to crime


Constitutional Limits on Criminal Punishment


8th Amendment- “Cruel and unusual” punishment clause


against barbaric punishment-look at history and traditions	


against excessive punishment


Coker v. Georgia- Rape and murder case D raped and killed one victim and then kidnapped and raped another.  Sentenced to prison, then escaped and robbed and raped a 16 year old in front of her husband-Sentenced to death-8th amendment violation?  Plurality opinion says yes because grossly proportional, it serves no justification and it is barbaric.  Dissent-should be able to punish criminals who pose threats


Solem v. Helm (1983)- Sentenced to life w/o parole because he was convicted seven times of  passing bad checks (this time for $100).  Set aside life w/o parole because no penalty is per se constitutional-three prong test for proportional punishment (deeply rooted in jurisprudence):


gravity of offense-how socially threatening crime is


other crimes in same jurisdiction-“objective standard”


same crime in other jurisdictions


Harmelin v. Michigan (1991)- Convicted of cocaine possession 672g- Life w/o parole (which was the harshest penalty in MI-reserved for murder and drugs over 650g) does not violate 8th amendment.  8th amendment does not provide for guarantee against disproportionality.  Death penalty still in question


No such things as objective standard-8th amendment just bars barbaric punishment


No intent of frames to create proportionality standard/guarantee


Kennedy concurrence (did not want to overrule Solem)- If serious offense then it does not matter.  Otherwise grossly disproportionate to crime? Then look at 3 part test…


Sentencing


Old Sentencing-individualized sentencing-large amount of discretion by judges-created possibility of bias and reduces public confidence (indeterminate sentencing)


New Sentencing System- (Mandatory Minimums)


Reduced discretion-have to follow guidelines


Reduced amount of “good time” shortening/eliminates parole


Determinate sentencing


Better general deterrence-more public confidence


Maybe too harsh-no discounts


Problems-  transfers too much power away from judges to prosecutors,  harsh, rigid,  does not serve as a deterrent because there is a formula to figure out sentence


United States v. Harris (1998)- sentenced to 95 years w/o parole for numerous armed robberies-appealed based on 8th amendment violation.  Crt. says no discretion for downward departure in violation of Congress’ statute=problem


In California- Three choices and judge can impose any, lesser is determined by mitigating circumstances





Void for Vagueness & Legality Principles


Void for Vagueness (comes from due process clause):  


Ordinary person has to have fair notice (reasonable) that their conduct is forbidden


Justification for punishment-deterrence & retribution


Committing crime should involved a conscious choice to do wrong


Problems:  few know law, criminal statutes are not self-contained, operates even if defendant knows law


State of New Jersey v. Paledrano- “common scold”  Crt. says that it is void for vagueness and violates EPC because archaic statute which is no longer a crime


Fettered Discretion


Papachrisou v. City of Jacksonville-(several consolidated cases)  vagrancy ordinance violated.  Vague laws are unconstitutional-due process violation


w/o it there is a possibility of arbitrary application or discrimination


wanted to limit power of the state police-“legislature determines “criminal” activity not police


must contain minimal enforcement guidelines-what can and cannot be done by police


Legality-(fundamental principle of common law)  crimes must be set forth in a valid statute.  Embodied in 14th and 5th amendments


Criminal statutes should be understandable to reasonable law-abiding people and when ambiguous read for D


Why have?-legislature cannot anticipate every crime-so judges can respond quicker


Rule of Lenity-not in any statute, but a secondary source-canon of statutory construction- when have a statute and not clear if action is covered or not, read strictly for the defendant and against the government


Not recognized by many states or the MPC


United States v. Campos-Serrano- Alien reg. Case- unclear about question of re-entry-read for D (strict interpretation)


United States v. Margiotta- charged with mail fraud-looked at rule & said no violation-Congress later passed statute to make clear that it does include “intangible rights”


Demonstrates interplay between legislature and courts


Equal Protection Clause (EPC)-


Only for government actions, not private individuals


Types of Scrutiny:


Strict Scrutiny- requiring “compelling reason” for law-narrowly tailored to objective (usually race).  Has to challenge that explicitly discriminates or has a conscious intent to discriminate-passed because of race.


McKlesky v. Kemp- Black D, white murder victim.-  brought 14th amendment EPC claim-has to show intent to give him the death penalty for murder was for a discriminatory purpose because he was black.  No evidence that the statute was to punish him more because he was black


United States v. Clary-Crack cocaine statute challenged under EPC-Has to show that their was more than just knowing that the statute could cause “unconscious racism”-but an active and conscious decision to discriminate.  Deliberately  passed to discriminate.  Need either facial discrimination or intent


Intermediate-important reason (usually gender)


Rational Basis Test-some rational reason for state to have law-usually deference to government


State v. Russell-statute punishes crack cocaine more than powder.  Because statute is not discriminatory on its face, used rational basis test.


Actus Reus (Act)


Common Law


Not a unified idea, but a number of different things which go to the understanding of an act


Kellman-look at time frame


Act has to be volitional-willed muscle contraction-not situational


Martin v. State-D dragged to street when drunk-was loud and used profane language-did not violate statute because not voluntary-time frame?


Act has to be conscious


State v. Utter- father charged with manslaughter-was drunk and remembering his combat services days-Conditional response is a proper defense if substantial evidence to support it (example of unconsciousness), but in this case he drank voluntarily so not a complete defense


People v. Decina-accused of killing four children when had an epileptic attack-negligent per se for violating statute & operating vehicle, even though purpose of statute was for drunk drivers negligence.  Hard to be unconscious and operating a vehicle.  Acted illegally at some point (broad time frame)


Multiple personality disorder-same person acting!!


Can’t prosecute for thinking (assassination)


Omissions-Failing to Act


People v. Beardsley-drunk woman took too much morphine and passed out-D was charged with manslaughter for failing to act because he had a duty of care-  S. Crt. MI said he had no legal duty because no legal relationship or dependency


Have a duty to act:


D assumed voluntary seclusion-prevent victim from getting other help


by “good Samaritan” statute (In Ca-hit & run statute)


status relationship-parent/child; hsbnd/wife


D assumed contractual care (babysitter)


D created harm/risk


Why have rule of no responsibility for omissions?


difficulty of defining responsibility


what about groups of Ds-who is responsible?  All?


how know crime is about to take place


legality principle-scope broad and vague


Don’t have a moral duty to act-autonomy


Barber v. Superior Court-Dr. removes respirator at request of parents and patient dies-D charged w/ murder- Described as an omission-withdrawal of treatment-duty is only for ordinary care-not guilty.  IF Dr. had injected morphine-may have been murder!!!


Commonwealth v. Trowbridge-BB gun case-reckless endangerment of another person; requires actual danger-result





Model Penal Code- p. 911 (Actus Reus)


Act -(1.13(2))-bodily movement of voluntary origin


Act -(2.01(2))-does not include:


reflex or convulsion


bodily mvmt. when unconscious or asleep


conduct during hypnosis


not a product or determination of the actor


Omission -(2.01(3))- not allowed to convict for omission unless physically capable of acting and:


omission is expressly made sufficient by statute


duty imposed by law





Mens Rea (Mental State)


Common Law (Culpability Approach-California)-


General Intent-has mens rea-but not specific-reckless/negligence


Specific Intent-crimes whose definition describes what the D is thinking-intent/knowledge


“conditional intent” as of now counts as specific intent


Culpability:


have to have some type of intent to do crime, even if different and unintentional result (desire or purpose)


United States v. Morris-“hacker” wanted to send worm to show security system faulty-but it duplicated itself and destroyed computers-intentionally put virus in computer-guilty


malice-either intent or recklessness


recklessness if harm done is forseeable; or aware of risk


Regina v. Cunningham-steals gas meter to get $$ and injures victim- pleads guilty to larceny but not injury to victim-


Negligence


Transferred Intent


intent to harm one person and actually harm another-just as guilty as if harmed person intended to injure


Willful Blindness (Ostrich Instruction-JI)


United States v. Jewell-drugs in the back of his car-claimed he did not know they were there-too bad still guilty


suspect existence but avoid confirming


Strict Liability- (When no mens rea)


United States v. Flum�-carried switchblade knife with luggage-violation of federal statute for boarding plane with deadly concealed weapon-imported mens reas of intent


Morissette v. United States-Just because statutory language makes no reference to intent does not mean intent is not an element of the crime (especially for crimes taken over at common law)


When allowed?


public policy rationale-goal to preserve safety


legislative purpose-wanted strict liability


low penalties


malum prohibitum (bad as a matter of law)-no intrinsic moral stigma attached


crime at common law?


Can read mens rea into statute or find it unconstitutional





Model Penal Code (Elemental Approach-N.Y.); p 911-913 (Mens Rea)


2.02- D has to act purposely, knowingly, recklessly or negligently with respect to each element of the crime


Purposely (2.02(2)(a))-


if it was Ds conscious objective to engage in conduct/cause result AND


attendant circumstance-aware, believes, hopes they exist


Knowingly-(2.02(2)(b))-


if nature of conduct or attendant circumstances and D is aware of such conduct AND


Practically certain of result


Recklessly (2.02(2)(c))-


D consciously disregarded a substantial & unjustified risk that represents a gross deviation from the standard of conduct that a law abiding person would exhibit


Negligently- (2.02(2)(d))-


creating a substantial and unjustifiable risk of which he should be aware


must be gross deviation from a standard of care that a reasonable person would observe


Miscellaneous-


When culpability not provided in statute 2.02(3): assumed to be at least reckless, knowingly or purposely


When culpability only given for one element of the statute 2.02(4)-use that element for all elements


If law requires lower culpability level 2.02(5)- if prove a higher level, then automatically prove the lower level


Knowledge of attendant circumstances cannot be willfully ignored 2.02(7)-“willful blindness”-Ostrich Principle-requires high probability  (would have decided United States v. Jewell differently)


Transferred Intent 2.03(2)(a)/2.03(3)(a)-guilty if any of the 4 types of culpability are established and instead of injuring one person, injure another


NO strict liability-except rape of girl under 10 (see below)





Statutory Interpretation


Courts comb through legislative history, statutory language to find a way to convict D (as a tie breaker)


Look at plain language of statute-look at punctuation if necessary


Rule of Lenity trumped by above





Defenses to Mens Rea


Mistake of Fact under Common Law (no mistake of Ignorance)-


Specific Intent Crimes- any “good faith” mistake is a defense


People v. Navarro-took planks from a construction site because thought they were abandoned- “good faith” mistake for a specific intent crime


General Intent Crimes- reasonable mistake is a defense


Regina v. Morgan-forcible rape case-general intent crime-mistake has to be reasonable-but in this case the fact that the wife was “kinky” was a defense although unreasonable because it was an honest mistake 


Strict Liability-No Mistake of Fact Defense


State v. Stiffler-statutory rape-strict liability crime-no mistake as to age


Moral/Legal Wrong Doctrine- If convicted of doing an act which you knew was morally (legally) wrong, then can be convicted of a doing a larger wrong (cause you assumed risk circumstances other than you knew)


Ignorance of Law-Not a Defense (see exception)


Cheek v. United States -tax evasion-“ignorance of law”-no defense because of willfulness portion of law = knowledge of law


Lambert v. California-D gets convicted of a forgery and also charged with violating a law requiring all convicted felons to register in city-court finds it unconstitutional-not alerted to duty to act under law


Exception-relying on appellate division; OR federal statute too complicated


Mistake of Law (Fact) or Ignorance under Model Penal Code- 2.04; p. 914


Defense if the ignorance or mistake of fact or law negates the mens rea required


Not available when D would have been guilty of a different offense had the facts been as D supposed, however the defense will lower the grade to that of offense D thought was being committed.


Mistake of law defense available when the law is not known to the actor and has not been properly published (Fair warning) OR D acts in reasonable reliance on an official statement of law, later found erroneous:


a statute


a judicial decision


an administrative order


an official interpretation


Statutory Rape-213.6(1); p. 951-mistake as to age is okay as long as over age 10


People v. Marrero-correctional officer carrying a concealed weapon, thought he was exempt because he was a “peace officer”-Crt. says interpretation of law was wrong-so no excuse





HOMICIDE (Specific Intent Crime)


Common Law-Murder-First and Second Degree-Intentional killing with malice aforethought


First/Second Degree Murder


Intent to kill-premeditated and deliberate (1st degree only)


Midgett v State-father beat up child and died of a brain hemorrage a few days later-charged with 1st degree murder.  Crt. says no premeditation


State v. Forrest-mercy killing of father-still convicted of first degree murder because premeditated and deliberate


California premeditation can occur in a wink of an eye (look at planning, motive, manner-give decision to jury)


Intent to cause grievous bodily injury (usually 2nd degree)


Extreme reckless disregard for the value of human life/abandoned and malignant heart/depraved mind/heart (usually 2nd degree)


substantial or unjustified risk of death or awareness of risk (if breaking law than aware)


Berry v. Superior Court-pit bull killed child-guarding marijuana plants-extreme indifference to value of human life or 2nd degree abandoned and malignant heart? Requires wanton disregard for human life or awareness of breaking law-should go to jury to decide


Felony-Murder (1st or 2nd degree murder)-rules depend on jurisdiction


requires mens rea/actus reus for felony-need to show causation


If during 1 of 6 felonies- then 1st degree, otherwise 2nd degree


Limited to inherently dangerous felonies


look a behavior in abstract and ask if high probability of death?


People v. Burroughs-“healer” claimed to heal bone marrow cancer through alternative methods-practicing medicine without a license (dangerous felony?)-requires probability of death & elevation of offense to a felony-not inherently dangerous


Merger Rule-if only point of felony was to commit murder/grievous bodily injury-to apply felony murder D must have an independent purpose


Is underlying felony integral to homicide and is it included in fact?


People v. Smith-mother disciplined daughter to point of child abuse & death-look at whether felony integral to death, included in fact, independent purpose-in this case no felony murder


King v. Commonwealth-carrying marijuana on plane which crashes-crash not in furtherance of felony-no causal connection


Agency Rule-shoots and kills accomplice during a felony (not by co-felon)-no liability because not in furtherance of crime.  If killed by co-D then yes.


Policy for Felony-Murder


true accidents cannot be deterred-no knowledge, do not weight risks


someone died which is worse than the felony by itself


judicially efficient-only have to prove mens rea for underlying crime not murder (except for felony murder)


for felony murder-don’t want to make smaller crimes larger crimes


Person?


People v. Eulo-shot P in head, on life support, considered brain dead, so dead-taken off machines-dies-D responsible for death


Fetus not a human being under traditional common law until born BUT now several states allow it to be for purposes of determining murder/manslaughter


Year and a day rule except California-“3 years and a day rule”-if not dead by this point then something else killed P


Policy for Homicide Crimes:


Do legal categories of homicide relate to culpability?-Yes, more culpable if premeditated and deliberate or should we rethink:


Should be punished more because more evil.  Person who acts most voluntarily should be punished most


What about hot blooded violent crimes which get 2nd degree murder?


First degree sympathetic 1st degree murders-mercy killings? (State v. Forrest)


Maybe reform law to take into account special circumstances? (partial defenses?)


Punishment:


Deterrence-best situated-more punishment for cold blooded murderers


Retribution-more brutal, more punishment


Incapacitation-cold blooded, then more dangerous?


Voluntary Manslaughter


No malice aforethought (one of four mental states for murder)-can be reckless





“Heat of Passion” crimes (momentary loss of control-not as culpable)


Mitigates from murder to manslaughter (extreme recklessness)


Requires adequate provocation


Traditional law-given only to a judge to decide; now-jury decides based on whether a reasonable person would lose control or be irrational


spouse with someone else (not lover)


fading out-unfair to women? Inequality?


assault and battery


words alone are not enough (maybe in California yes Berry)


No cool off period-sudden


Sudden heat of passion-rage, fear, jealousy, any intense emotion (not revenge)


Victim must be provoker/someone acting w/provoker not someone else


Justification-approval of actor’s conduct, victim deserved it 


Excuse- did wrong thing, but we understand why the actor lost his cool


Reasonableness of D?


Objective standard-tailored to physical attributes not personality


Director of Public Prosecutions v. Camplin-killed with chapati pan after bugering-reasonable boy v. reasonable man-Crt. says jury should look at age, sex, etc., but not personality attributes


Homophobic? (Robert Mison)-


type of victim should not be a defense


making social judgments about people


ideal reasonable person v. average person-maybe somewhere in between


encourages juries to act on prejudice-instead of educating jury


Racist?


Involuntary Manslaughter


Negligent homicide-no issue of knowledge-need gross negligence


State v. Hernandez-drunk driver with slogans on car-killed one and injured two others.  Criminal negligence and causation-fails to be aware of risk and constitutes gross deviation from standard of care of a reasonable person (should have been aware)


State v. Williams-parents did not take child to Dr. when had a toothache-for fear of Welfare Department-court found there was no due care-manslaughter


Misdemeanor-manslaughter in some states (similar to felony-murder)-no merger rule because malice not an issue for manslaughter.


Policy for Involuntary manslaughter-


deterrence-culpable


moral condemnation of death


recognition of social harm-someone died needlessly


utilitarian value-true negligence cannot be punished











MPC-Criminal Homicide (more likely to get manslaughter then under cl)-p. 943


Human being-a person born and alive


210.1-Criminal Homicide-murder, manslaughter or negligent homicide-have one of four mens rea and cause death of another


Murder-210.2


committed purposely or knowingly or


recklessly with indifference to value of human life which is presumed during a felony (similar to abandoned and malignant heart)


Manslaughter-210.3-(similar to heat of passion)


recklessly (ordinary recklessness/indifference to human life) or


committed under extreme emotional disturbance for which there is a reasonable explanation or excuse (similar to heat of passion but no provocation)


look at reasonable person in this situation


People v. Casassa-women says she is not in love with man-breaks into her apt. and kills her with stake knife-D entitled to extreme emotional disturbance instruction-much broader than common law approach


Negligent Homicide-210.4-


negligent mens rea


Causing or aiding in suicide-210.5-


requires force, duress or deception





Capital Punishment


death penalty  codified by common law for 1st degree murder & felony murder


1957-bi-furcation of trial-guilty phase & penalty phase


Two principles-individualized treatment (culpability) & guided discretion (social harm)


8th Amendment issues (see above-also see EPC discussion above)


procedural-individual treatment and guided jury discretion


substantive-death penalty not unconstitutional but taken seriously as far as proportionality is concerned


Gregg v. Georgia-death penalty is permissible in some cases and not a violation of the 8th amendment as long as proportional


Victim Impact Evidence (p. 306)


Payne v. Tennessee-two counts of murder-D attacked mother and kids (did not kill one).  Crt says-its relevant to social harm and is admissible in penalty phase- 


Raises issue of culpability v. social harm decision for jury


Is jury supposed to be making moral decisions or legal decisions?


Should emotions play a role?


Value of human life?-people with family? Each individual unique?


Absurd results?


MPC-210.6


Jury makes decision for death at separate sentencing phase (bifurcation)


sets out list of aggravating and mitigating circumstances of when to impose death penalty (p.945) (under certain age can’t get death)





RAPE (General Intent Crime)


Definition


Carnal knowledge of a woman forcibly and against her will or sexual intercourse with a woman by force, against her will and without her consent


Traditional Rape Laws


Forcible rape, statutory rape, sodomy


Sodomy-intercourse between men a capital offense under common law-gay sex banned but lesbian sex not!


Now sodomy has been broadened to include anal sex, oral copulation and bestiality


Usually gender specific


Requires utmost resistance, then to reasonable resistance to ensure that a woman has honor


Rusk v. State-drove a woman home after a night at the bar-took her keys-made her go to the bedroom and began to choke her-she performed oral sex and vaginal intercourse.  Force is an essential element of rape-need to show victim resisted and objective fear.  Does Ds actions cause fear in a reasonable woman?


Marital Immunity-when a women gets married she consents to sex no matter what.  (if married and living apart-partial immunity)


some states have lesser penalties for marital rape


other states have extra procedural requirements (California)


Problems with Traditional Rape Laws:  


When a woman resists she is more likely to be injured


Who is reasonable?-“boys rule-does not take into account threat to reasonable women


scrutinizes victim’s behavior-victim being blamed for sexual assault


Contemporary Rape Laws


California abolished resistance requirement, but in addition to non-consent have to prove force - making it still relevant


New Jersey In the Interest of MTS-girl gone to sleep and woke up with penis in her vagina-force is satisfied if penetration


Resistance requirement is evidence of non-consent/force


Force requirement Issues


Force usually requires a physical component


moves focus back to consent-consent is not a defense-unless evidence of cooperation, unreasonable to presume consent


women might have sex w/o cooperation when tired/feel a duty to-rape?


man does not realize non-consent-what should mens rea be?


must warrant a conclusion that the woman resisted and was overcome by force or was prevented from resisting because of threats to her safety-State v. Rusk


“involves a weapon”?-real rape?-Problem of fear vs. threat


Resistance Requirement Issues


some women freeze when being assaulted-becoming helpless or numb


resistance aggravates injury


Many states still have, but have reduced its significance


Mens Rea


Commonwealth v. Sherry-Drs. at party, take women somewhere else and take turns raping her.  They raised defense of mistake of fact about her consent-court said no, because they did not act reasonably or in good faith (willful blindness).  Required force because acquaintance rape dropped out


Negligence only required-reasonable mistake exculpates! (majority)


Strict Liability in minority of states-Maine, Mass. - no mistake!


**If her conduct is admittedly ambiguous then mistake instruction given to jury, if “he said, she said” no instruction given**


Fraud/Deception = lack of force/consent


Boro v. Superior Court-doctor called saying she had to have sex to cure a disease-she did, claimed rape.  Court distinguished between fraud in factum (no legally recognized consent because no consent for act) and fraud in inducement (mislead so consent is still consent)-  Crt. found D not guilty even though had knowledge and intent.  Reasonable mistake of fact is a defense even though fraudulently obtained


Procedural Issues


Evidence of Victim’s Sexual History


Traditional law-this evidence okay-she had consensual sex in the past, so more likely now


New law-Rape Shield Laws


Evidence must be relevant to be admissible (usually consent)


Avoid putting a women’s character on trial (protects privacy)


Encourages a victim to report crime-keeps jury focused


must be balanced against right to confront accuser and put witness on in favor of D-6th amendment-cross-examination


victim’s past sex is not relevant but goes to reasonable mistake of fact-even relevant evidence can be deemed prejudicial


People v. Wilhelm-D had seen Victim lift her shirt-public behavior falls outside rape shield laws-but not relevant to consent


Rape Trauma Syndrome-Expert Testimony


People v. Taylor-will allow expert testimony to dismiss jury myths-not admissible to prove whether or not rape


Cautionary Jury Instruction-


rape charge easy to be made, hard to dispel-so no longer used


women make false claims about rape-no evidence


must be made promptly-complaint


corroboration required


Ballard Instruction-psychiatric examination urged by D because charge may a women’s fantasy


Policy Considerations/Harm of Rape:


women lower her value on the marriage market


women lose their personal autonomy


best laws on the books are not going to do anything unless police and prosecutors will enforce them


Model Penal Code  p. 949


Rape and Related Offenses- 213.1 (felony in 2nd degree- unless not a social companion or serious injury (can be in 3rd degree))


Includes genital, oral and anal penetration


mens rea-at least recklessness (honest but unreasonable mistake exculpates)


Regina v. Morgan-sex with “kinky” wife-honest but unreasonable belief (not okay under CL!!!)


male who has sex with a female who is not his wife &


compels her to submit by force or threat of imminent death, serious bodily injury, extreme pain OR


impaired her power to appraise control of her conduct-drugs, etc. (resistance) OR


female is unconscious OR


female is under 10 years old


3rd degree rape-compels her to submit, she suffers from a mental disease, or she is unaware of assault because thinks he is her hsbnd.


Provisions applicable to  213-213.6


Mistake as to age if under 10 is not a defense


Spouse-persons living together as husband and wife


Corroborative testimony-where no evidence of physical injury


Prompt complaint-must be made within reasonable period of time


Marital rape-state intrusion problems of proof-





INCHOATE CRIMES (Attempt, Solicitation, Conspiracy)


Issues to Consider for Attempt:


Completed Attempt (fails to attain criminal goal) vs. Incomplete (criminal acts not complete)


no act, or is there because the attempted act relates to the completed act


non-specificity creates dangers with regard to legality principle (void for vagueness)


McQuirter case-Black man following white woman and her kids… demonstrates legality problem-attempt crimes are broadly and vaguely defines-danger of arbitrary and discriminatory discretion.  May need to define attempt better


allows for abuse/discretion-maybe need to write statutes more definitively?


fairness issue-punish for crime which has not been committed


mens rea-specific intent crime (no felony murder attempt)


no attempted crime if underlying completed crime has negligence or recklessness as a mens rea


People v. Gentry-(attempted murder)-D and girlfriend smoking and drinking. She was doused with gasoline, caught fire on stove and burned.  Attempted murder is a specific intent crime, even if crime is not


Bruce v. State-Ds go into show store to rob and shot (injured) person behind register-Charged with attempted felony-murder-Crt. says can’t have attempt if underlying crime has no intent attached (same goes for involuntary manslaughter)


Why specific intent crimes?


need to have conscious purpose  = intent


intent v. harm-social harm vs. Culpability -deserve punishment because willing to break rules-BUT not clear what Ds state of mind was-could have changed his mind


When looking at completed crimes have a demonstrable harm-easier to show culpability-for attempt culpability more uncertain


Can’t attempt to be negligent or reckless


no attempted felony murder


Attempted statutory rape


Simmons v. State-can be committed-age is an “attendant circumstance”- only have to show a purpose or belief for intercourse-even if stops when finds out real age (not clear for common law)


Punishment under Common Law


If specific intent is shown then attempt is ½ of what it would have been if it had been completed- lower crime, lesser sentence


Preparation vs. Attempt line


	1.Why?


Provide safeguard for when not to step in; don’t want attempt law to be abused-legality


Incapacitation and Retribution issues-at what point should police act?-don’t want to punish those who did not come close to committing crime


Commonwealth v. Peaslee-attempt to burn a building by soliciting person to help-decided to do it himself but changed his mind and turned around-“not last act”


People v. Rizzo-attempt to rob payroll carrier-drove around looking for person, but had no luck- “dangerous proximity test”-never had chance to rob-focused on culpability-might have changed their mind


United States v. Mandajano-lists ways where attempt okay


physical proximity test


dangerous proximity doctrine


indispensable element test


probable desistance test


abnormal step approach


res ipsa loquitur





Policy Problems with Attempt-


legality problem w/ attempt crimes?


McQuirter v. State


danger of arbitrary, discriminatory enforcement


too much discretion to police, prosecutors, juries


defining attempt more specifically


MPC approach


where do you draw the line?


 nature of attempt requires that it be somewhat vague, general


punishing attempt less harshly, i.e. Common Law


requiring specific intent, i.e. Common Law


do we even need attempt?


could have gotten Gentry w/ assault, battery


culpability


social harm





Model Penal Code, p. 935


Criminal Attempt- 5.01-


** D has to have mens rea for completed crime and belief or purpose as to nature of Ds conduct or result of his conduct


guilty when acting with the culpability required to commit actual crime AND


Purposely engages in conduct that would constitute the crime of the attendant circumstances were as he believed them to be; OR


when causing a particular result is an element of the crime, does or omits to do anything  with the purpose of causing or with the belief that it will cause such result without his further conduct; OR


takes a substantial step in the course of conduct planned to culminate in crime (for incomplete attempts)


strongly corroborative of criminal’s purpose


lying in wait, searching for or following victim of crime


enticing or seeking to entice the contemplated victim


unlawful entry of a structure


possession of materials to be employed in the commission of the crime


soliciting an innocent agent to engage in conduct constituting an element of the crime


People v. Miller-going to kill? Never aimed gun at him and gave gun to authority-Crt. decided that no attempt to murder because did not know if he had the intent to shoot, might have been making an arrest


United States v. Jackson-decided to rob bank-go to back later but decide to leave to get 4th person-one gets arrested, decided to go ahead anyway-flee scene when see police-Crt. said did have purpose/knowledge of a criminal purpose-took substantial step-so convicted


Allows for attempted felony murder








Punishment for Attempt-5.05


same grade and degree as completed crime, except an attempt to commit a capital crime or a crime of the 1st degree is mitigated to a 2nd degree offense


Special Defenses to Attempt


Impossibility (Common Law)


Factual (no defense) v. Legal (is a defense) Impossibility


Factual-objective is criminal but something else prevents from committing the crime.  Crime would have been committed but for existence/non-existence of some factor unknown to D (unloaded gun, etc) (no social harm)


Legal-intended act is not criminal so no criminal liability;  Actions which D performs or sets in motion even if fully carried out as he desires does not constitute a crime.


Distinction does not make sense-too many overlapping issues


United States v. Thomas-3 men go bar hopping and dance w/ a woman who passes out.  They decide to take her home and have sex with her while passed out-she was dead and they get charged with rape & attempt-use MPC, dissent says it is a legal impossibility because she is dead


Abandonment (Renunciation)  (MPC) 


abandons “impossibility” all together-if have purpose or belief of committing crime than guilty of attempt (MPC 5.01 -  as long as D engages in conduct that would constitute a crime, under circumstances as D believes them to be, D is guilty of attempt)-focuses on culpability EXCEPT


Inherent Impossibility-“vex” on person-not possible-up to judges discretion to dismiss or reduce (under CL or MPC)


Abandonment-draws line between change of mind vs. try again later-renunciation of purpose-5.01(4)


Must be complete and voluntary renunciation


Not a defense if cannot find victim


People v. McNeal-D stabs girl to get her to go to her house to have sex with him…instead they talk and he walks her back to bus stop- attempted rape?-renunciation?


Commonwealth v. McCloskey-attempted to scale fence of prison wall-there is a defense of abandonment





GENERAL DEFENSES TO CRIMES


Defenses already discussed:


Mistake of Fact or Law-Mens Rea Defense


Extreme Mental or Emotional Disturbance (MPC-210.3)


Impossibility-Attempt Defense


Abandonment-Attempt Defense


Justification


Self Defense (Common Law)


Force-Someone else threatened you with imminent death or great bodily harm-right to protect your self with deadly force (except the aggressor, unless he completely retreated 1st)


If Aggressor-good faith effort to withdraw & communicate intent to withdraw


Necessity & Proportionality & Reasonableness-to use deadly force-imminent threat of deadly or bodily harm


Reasonable Person Standard-What would a reasonable person have done in the circumstances?-


Objective standard-takes into account prior experiences, knowledge about attacks, situation, etc.


People v. Goetz-man kills 4 on NY subway after being asked for money-need to look at reasonable person in his situation


Involuntary Negrophobia/Homophobia?-


Appeals to biases of Jury


reasonable person standard should be more than normal-should be closer to ideal


rational?-people of color commit more crimes (based on statistics)


D uses it to create port-traumatic defense


State v. Wanrow-women trying to protect children and self from child molester neighbor-court says should allow use of self-defense according to an objective standard-“reasonable woman standard”?  How fix self-defense claim to make neutral?


gender neutral jury instruction


have completely subjective test-judged by the mental and physical characteristics of a person like D


reasonable person in actors situation


create reasonable woman standard-a woman can use deadly force before a man-stigmatizing & reinforces stereotypes of weak women; not all women are weak, nor are all men strong


“Duty to Retreat”


Majority states-no!!


Minority States-yes, if can do so completely safely or Castle Doctrine-no duty to retreat in own home


United States v. Peterson-Removed windshield wipers from Ds car-verbal exchange, went to get his pistol & came back in a threatening manner.  Appealed jury instruction which said aggressive, then no right to self-defense and failure to retreat should be considered. Crt. agreed with instruction


Battered Women’s Syndrome (used to support self-defense/duress)


Does a battery make self-defense better or worse?


shows sincerity of a woman who uses force based on a belief of harm at a non confrontational moment


Dispels jury’s biases and questions as to why a woman stayed


shows why a woman won’t cooperate with the prosecutor


fosters harmful stereotypes-“learned helplessness”-why fight back at that point?; women are disturbed so have syndrome


Real Problem is failure of the state to do anything


EPC problem-allow heat of passion as separate but not battered women’s syndrome (used to prove self-defense, instead of being justifiable on its own merits)


Difficult to introduce experts-has to be matter beyond understanding of a lay person, witness has sufficient skill, reasonable opinion can be rendered about the subject matter


What about imminence requirement?


should be expanded-> impending/inevitable/at some point very soon


will opening up imminence requirement open up deadly force usage among women towards their spouse


State v. Norman-woman abused for years-called a dog, slept on floor, etc.-kills husband while asleep-not imminent,  no self-defense


Imperfect Self-Defense (minority of states)-Charge gets mitigated if the force is escalated by other person


Reduced to Voluntary manslaughter


Self-Defense (Model Penal Code)- 3.04, p 921


Actor believes force is immediately necessary to protect self against the use of unlawful force on the present occasion (takes situation into account)


No reasonableness standard 3.09(2)-(subjective) belief is a complete defense based on purpose or knowledge not a defense for recklessness/negligence


Limitations where no justified:


to resist arrest if by a cop whether unlawful or lawful


to resist force by a lawful possessor or property-except to protect against death or serious bodily injury


Deadly Force-not justifiable unless actor believes that it is necessary to protect against death or serious bodily injury, kidnapping, or sexual  intercourse by force except:


provoked the use of force


can retreat or surrender (not obliged to retreat from home (castle doctrine) or place of work-unless force by a co-worker)


Defense of Others (Common Law & MPC 3.05) p. 922


Necessity, Proportionality, Reasonableness (similar to Self-Defense)


Traditional Law-Can defend persons with whom have a relation-spouse, child, employee.  No defense for misjudging situation-stand in person’s shoes


New Law-use force for any other person as long as reasonable to come to defense (for MPC-belief can’t be reckless or negligent)


Defense of Habitation/Home (Common Law)


accelerated self defense/defense of others-Reasonableness Test


Traditional Law-use any amount of force to prevent people from coming into your home-including deadly force


New Law-


Deadly force-okay if a felony is threatened or injures someone (minority view)


okay if felony is “forcible and atrocious”-inherent threat of death or great bodily harm (murder, robbery, burglary, rape, arson)


People v. Ceballos-“spring gun case”-gets hit when breaks into Ds garage.  Have to look at character and manner of crime-murder, rape, robbery, arson, burglary and the have to look at specific facts & in this case no defense


“Make my Day Law”-physical force allowed when reasonable belief of crime or intends to commit crime or physical force no matter how slight & uninvited


Model Penal Code-3.06-


no defense of habitation per se


“castle doctrine” is an exception of the duty to retreat


allowed to use deadly force when person is attempting to dispossess of home or commit arson, burglary, robbery or destroy property AND threatened force


Defense of Property (Common Law)


No deadly force-can use non-deadly force to get property back or prevent someone from taking it in the first place (“hot pursuit”-jury decides)


MPC-3.06-


Can use non-deadly force when immediately necessary to prevent trespass (unless will cause great bodily harm) or unlawful carrying away of property


fresh pursuit after dispossession


Limits:  must request for person to desist taking property unless dangerous to make such a request


Deadly force-same as for defense of habitation above


Use of devices-only if does not cause death or serious bodily injury and is reasonable under the circumstances, and it is a device that is normally used or care is taken to warn of such a device


Defense of Public Peace (law enforcement) (Common Law)


Can use non-deadly force to prevent a felony or arrest a felon-subject to necessity, proportionality and reasonableness


Deadly force:  


Okay to prevent a felony that is “atrocious or forcible”- there is an inherent threat of death or great bodily harm (reasonable person standard)


Okay to stop felon if atrocious & forcible AND


victim actually committed felony (no mistake)


prior notification of intent to arrest


hot pursuit


Constitutional limits on Police officers


Tennessee v. Garner-15 yr. old burglar jumping wall, no weapon.  Police called halt, but when he did not stop he was shot-law enforcement limited by 4th amendment.  Deadly force is not okay unless: necessary, warned, believes (probable cause) he poses a harm or deadly force


MPC-3.07  (similar to common law but more detail) p. 925





Necessity (Common Law)  (not defense to homicide under CL)


“choice of evils”


balancing of harms-harm of breaking law is less than harm avoided.  Actions are right under the choices-involves free will


coercion through circumstances (situation)


D reasonably believes there is an emergency-threat of imminent harm and only way to avoid the harm is to break the law


D not a fault in creating danger (negligent, reckless or intentional acts), otherwise justification is lost


Balance of harms-objective test


Nelson v. State-truck gets stuck, breaks into equipment yard to get unstuck…ends up damaging equipment.  Crt focused on harms and concluded that there were alternatives


Political Necessity-Civil Disobedience


United States v. Schoon-broke into IRS office & stopped operation because protesting United States involvement in El Salvador.  Crt. looked at defense of necessity -choice of evils, acted to avoid harm, direct causal relationship between their action and the harm.  Distinguished between direct and indirect civil disobedience


Policy Considerations for Civil Disobedience- 


D should be allowed instruction of necessity in civil disobedience cases


allowing it may serve purpose of democracy by educating public


allows D to continue to protest


BUT-Crts are not good forums for policy making


juries should not be allowed to make decision


more morally compelling to go to jail as part of civil disobedience


Prison Escapees


People v. Unger-D escapes from prison after being sexually assaulted & threatened with death by other prisoners.  Necessity defense works better because have to choose between 2 evils


Policy Considerations for Prison Escapees


judges reluctant to make either duress or necessity a defense-maybe not proper defenses


threat is from a person-not really necessity but not duress either-person not forcing them to escape


too many would have a valid claim


judges could add extra requirements for prisoners


Model Penal Code-3.02


no imminence is required-Can maybe be used for Homicide


harm avoided is greater than harm sought by law broken


can’t use necessity if already another defense


legislative purpose to exclude justification is not plainly clear


can’t use if reckless or negligent





Excuses


Duress (Common Law) (not a defense to homicide; mitigation in minority of states)


did something wrong but had no choice under the circumstances-not fully free agent, no free will


coercion by another person (who may be held responsible for crime)


Threat of imminent death or Great bodily harm from a person (sometimes restricted to friend/family member)


D reasonably believes the threat is credible, the only way to prevent the harm is to break the law and D is not at fault


United States v. Contento-Pachon- taxi driver swallowed drugs because threats to family and could not go to authorities.  Crt. looked at three elements of duress-immediate threat of danger, fear that the threat will be carried out and no reasonable opportunity to escape


Felony-murder-depends on jurisdiction if it is a defense


Situational Duress-actor breaks law in emergency situation, not by coercion, but not for greater good necessarily (not duress or necessity defense really)


some defense should be available in this situation


Duress (MPC-2.09)


permits duress affirmative defense whenever unlawful force against D or a 3rd party which would cause a reasonable person to be unable to resist (no deadly or imminence requirements)


when reasonable person would be in duress-but unavailable if recklessly or negligently placed in that situation


Intoxication (Common Law)


Voluntary-Self Induced Intoxication-can negate specific intent crimes but not general intent (traditional law)


Commonwealth v. Graves-D drunk and on LSD-commits robber.  Looked at voluntary Intoxication and said it is not a defense to a specific intent crime (traditional common law)


State v. Stacio-(new common law)-Intoxication can negate any mens rea if D is unconscious. **Not an independent defense because do not want to allow people who voluntarily get drunk to automatically have a defense to crimes-most of the time intoxication does not really prevent a D from forming a mens rea (just strips inhibition)


Involuntary Intoxication


City of Minn. v. Altmus-D was on prescribed valium while sick with the flu & had a car wreck-involuntary


When allowed to negate the mens rea of any crime:


Coerced


Pathological-bizarrely exaggerated response to small amount of intoxicant (temporary insanity)


mistake/fraud-standard usually what D should have known


unexpected side effect from a prescription


Model Penal Code-2.08 p. 917


Has to negate any element of the crime


Does not distinguish between general and specific intent as long as negates mens rea


BUT if crime is one of recklessness, then voluntary intoxication is not a defense (even if aware of the risk)


not a mental disease in and of itself


When not self induced or is pathological then it is an affirmative defense if actor can not appreciate its criminality [wrongfulness] or to conform to the requirements of the law


Insanity/Incompetence (Common Law)


Incompetence (Common Law and MPC 4.04)-lacks capacity to understand pleadings and assist in defense, participate in trial


Cooper v. Oklahoma-D charged with killing a man in the course of a robbery-acted bizarrely.  Talk to himself & a spirit-did not communicate with counsel.  Competent unless proves by clear and convincing evidence  to the contrary.  Crt. decided it was a violation of due process to make incompetent persons stand trial-burden should be on state


State can force a person to take drugs to become competent, if it is beneficial to the patient-Riggins v. Nevada


Insanity-“Yes I did it, but I was insane at the time”


Can plead both guilty by insanity and guilty-sometimes two different trials-if convicted by insanity plea-then put into hospital for care


Not unconstitutional to bar insanity defense


Hinckley-(Reagan assassination attempt) burden placed on D to show sanity


Jury should be instructed by what happens after trial-need to know that they are not going back onto the streets (but not done yet)


M’Naghten Test-


D does not know the nature and quality of his acts (criminality)


D cannot distinguish right from wrong (wrongfulness)


What does right from wrong mean?-moral v. legal


knew at time it was contrary to law


People v. Serravo-sever marriage bond-so stabbed his wife because she did not support God’s plan.  Whether D was conscious that the particular act committed was against the law.- Deific Decree


Critiques of Insanity Defense


too narrow in a sense-pigeonhole-no degree of incapacity


cognitive aspect instead-disregards that a person may be able to distinguish between good and evil but not able to control behavior-punishment useless!!


too absolute


too much a “yes” or “no test-insanity more of a broad spectrum


Forces expert testimony into artificial boxes and deprives jury of hearing full stories


Insanity-Model Penal Code 4.01 p. 930 (broader)


lacks substantial capacity to appreciate criminality or [wrongfulness] of his conduct or conform his conduct to the requirements of the law (irrational impulse)


wrongfulness-even if articulate its criminal, but think must do it, then insane (alien, god, etc.)


If understands-still can be insane if can’t control impulse


“substantial capacity”-more understanding of Ds ability 


State v. Green-machine controlled mind-killed police officer and left note-seemed normal on the day but Ds state of mind is consistent with mental illness-don’t always have to defer to experts





Justifications vs. Excuse-Why?


Traditional Law-Acquittal v. mitigation of crime


Modern Law-Both result in an acquittal


Provides moral guidance-people should take justifiable paths rather than wrongful paths that are excusable


