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Criminal Law –Outline

I) General Topic

A) Topic

1) Rules

(a) MPC

(b) Common Law

2) Class Cases

(a) facts

(b) rule

3) Note Cases / Cases not covered in class

(a) facts

(b) rule

4) Claire’s thoughts

5) Class discussions

------------------------------------------------------------------------------------------------------------

I) General Background

A) History of US Criminal Law

1) Vengeance / Blood feud

(a) state of siege against the offender

2) Systematic Approach

(a) still revenge, but more private

(b) state’s role = to manage the revenge

(c) no victim ( no prosecution

3) Centralization (1066)

(a) state begins to take over

(b) money makers for the King

(i) deodand – King gets money for every crime from the community in which it occurred

(ii) forfeiture – if you flee, all your property belongs to King

(iii) hue & cry – it’s every village’s obligation to raise the hue & cry to alert neighbors and catch the offender (taxed if they don’t)

4) Increasing  Punishments (13th – 14th centuries)

(a) all crimes are felonies punishable by death (disincentive)

(b) drawing and quartering for really serious felonies

5) New Institutions

(a) pardon (around until 1836)

(b) killing someone by accident = killing per infortunrium

(c) killing in self defense = se defendeno

B) What is a crime?

1) Natural Concept of Crime

(a) immoral or bad act

(i) malum in se = acts that are bad in themselves

(ii) legal moralist = all and only immoral acts should be a crime

(b) Inefficient Acts

(i) all and only inefficient acts should be criminalized

(ii) malum prohibitum = acts that are bad only because they are criminalized 

(c) Social Practice

(i) a crime is an act society regards as “bad”, one that in some way hurts the community

2) Procedural Concept of Crime

(a) Supreme Court’s View

(i) a crime is whatever a legislature says a crime is with some limitations from the Constitution

C) Regina v. Dudley and Stephens

1) facts:  Ds killed and ate fellow shipmate after being shipwrecked

2) rule: When a man murders another, even under the defense that the murder was necessary for the Ds survival, it is still murder and punishable by the appropriate punishment

D) Theories of Punishment

1) Retributivist

(a) the act has to be punished because the offenders deserve to be punished

(b) eye for an eye – lex talionis 

2) Utilitarian 

(a) the act only has to be punished if it was inefficient

(b) for the greater good of society

3) Rehabilitation

(a) no one is responsible for the bad acts they perform.  it’s society’s fault.  sees offenders as needing treatment, not punishment

4) Incapacitation

(a) to prevent that specific offender from committing a crime while in prison

5) Deterrence

(a) specific deterrence – for the individual 

(b) general deterrence – example to others

E) Principles Limiting Distribution of Punishment (MPC § 1.02(1)) 

1) culpability

(a) have to be guilty in order to be punished (lady in LA)

2) proportionality

(a) punishment has to fit the crime

3) legality

(a) have to give fair warning in order to punish (lady in LA)

II) Actus Reas

A) Voluntary Act

1) Rules

(a) MPC

(i) §2.01(1) --   D is not liable in the absence of a voluntary act.

(ii) §2.01 (2) – non-actions:  

(1) actions of others on defendant

(2) unconsciousness 

(3) convulsions

(4) seizures

(5) sleepwalking

(6) hypnosis

(7) reflexes (habit is a voluntary act)

(8) legitimate defenses in strict liability crimes

(iii) §2.01(4) – Possession is an act only if the person is aware she has the thing she is charged with possessing.  

(b) C/L – criminal law requires a voluntary act in order for something to be considered criminal

(i) memory loss – an act is not involuntary simply because they don’t remember it

(ii) habits are voluntary

(iii) c/l doesn’t really recognize hypnosis

2) Class Cases

(a) Martin v. State, Ala., 1944

(i) facts:  arrested at home and taken to public area where arrested for public drunkenness

(ii) rule:  conviction overturned because he didn’t voluntarily appear

(b) Miss Larsonneur, UK, 1933

(i) facts:  “found” in the UK without permission

(ii) rule:  conviction upheld (even though she wasn’t there voluntarily)

(c) Newton v. People, CA, 1970

(i) facts:  was shot at and acted reflexively by returning fire (at a different officer)

(ii) rule:  appellate court allowed instruction on unconsciousness (he was unconscious so his act was involuntary).  

(d) Mrs. Cogdon, 1951 (same with Regina v. Parks)

(i) facts:  D charged with murdering daughter while sleepwalking

(ii) rule:  her act was not voluntary, so she was acquitted.

(e) People v. Decina

(i) facts:  D had epileptic seizure while driving, killed 4 kids

(ii) rule:  he killed the children voluntarily because he drove with epilepsy voluntarily

(iii) dissent :  since he wasn’t driving (he was having an involuntary seizure) he didn’t kill those kids voluntarily.

3) Note Cases

(a) Bratty v. Attorney General, England, 1963

(i) rule:  involuntary acts are automatism.  It is not a defense to not remember the act or to not be able to control one’s impulses.

(b) US v. Anderson, 5th Cir.,1989

(i) rule :  Possession requires knowledge.

(c) US v. Garrett, 5th , 1993

(i) rule:  If the penalty is not severe, it is sufficient if the D should have known.  memory loss is not a defense (forgot she had a gun in her purse)

(d) People v. Marsh, CA, 1959

(i) rule:  rejected hypnosis as a defense

4) Claire’s thoughts

(a) Time Framing

(i) can use either broad time frame (Decina majority) or narrow time frame (Decina dissent) to determine whether or not an act was voluntary

(ii) can always make it voluntary or not by changing the time frame

(iii) Michael Moore – Orthodox View

(1) don’t even need time framing – it can always go one way or the other

(2) just concentrate on proximate cause – was the voluntary act the proximate cause of the injury?

(3) considers Martin innocent and Decina guilty.

(iv) Larry Alexander – Anti-Orthodox View

(1) doesn’t account for strict liability crimes – you wouldn’t know which act to pick under s.l.

(v) Kellman 

(1) thinks it all totally arbitrary, makes the law dishonest

(b) voluntary act requirement is not very consistent across the cases

(c) a person must have performed the prohibited act voluntarily in order to be guilty of the crime

5) Class discussions

(a) Merger doctrine – same act may constitute more than one crime.  i.e. murder is always necessarily assault and battery

(i) old common law - if you beat someone to death, you can’t be convicted of the murder and assault and battery

(ii) today – you can be convicted of a lessor included offense in most jurisdictions

(1) almost everyone does still use merger for murder

B) Omissions

1) Rules

(a) MPC

(i) § 2.01 (3)

(1) Omissions will not lead to liability unless a duty is imposed by law or the omission is made a crime by law.

(b) C/L – D may criminally liable for an omission to act when there is a legal duty to act.  (There’s a general rule though that D is not guilty even if failure could have prevented harm with no risk to personal safety.  has to be a duty there.)

(i) A person has a duty when:

(1) statutory duties 

(2) status relationship 

a. parent child

b. spouse spouse

c. master servant

d. innkeeper inebriated customers

(3) contractual duty to care for another 

a. lifeguard

b. babysitter

c. caretakers (pestinikas)

d. doctors (barber)

(4) voluntary assumption of care 

a. positive – secluding a person from other sources of aid

i. must continue to assist if a subsequent omission would leave the victim worse off than if never helped

ii. Pope, Oliver.  compare with Beardsley.

b. negative – creating the risk (Jones)

i. intentional or inadvertent creation of risk creates a duty

2) Class Cases

(a) Pope v. State, MD, 1979

(i) facts:  D invited mother and baby into home, baby died after being beaten by mother with D looking on

(ii) rule: A person does not assume responsibility of a child merely by extending a hand of kindness, through singular acts of compassion, even if it is thought that the parent or guardian is incapable of caring for the child.  In order to be convicted, the D must have been the parent, or the person responsible for the child or accountable for the abuse of the child (caused the abuse).  D was none of these things.

(b) People v. Beardsley, MI, 1097, (exception to rule)
(i) facts:  woman at Ds house took fatal dose of morphine, he didn’t help her

(ii) rule:  not guilty because there was no legal duty as exists in law.  

(c) Regina v. Stone and Dobinson, 1977

(i) facts:  D’s sister dies from anorexia, he fruitlessly tried to find doctor

(ii) rule:  guilty – she was a blood relative so they had special relationship

(d) People v. Oliver, CA, 1989

(i) facts:  D gave vic. spoon for drugs in her home, left him in yard where he died

(ii) rule:  guilty of manslaughter – D had duty to care for him because she took him home and secluded him from other aid.

(e) Jones v. State, Ind. 1942

(i) facts:  D raped 12 year old who then fell or jumped into creek and died

(ii) rule:  guilty of 2nd murder because he had a duty to save her because it was his actions that led to her death

3) Note Cases

(a) Commonwealth v. Caldwell, PA, 1986

(i) facts:  daughter abused by father, told mother

(ii) rule:  Mother convicted of child abuse for failing to take sufficient steps to protect daughter

4) Claire’s thoughts

5) Class discussions

(a) Costs and Benefits of Reporting Requirements

(i) Europe often doesn’t have them, the US doesn’t either because it doesn’t like to impose affirmative duties

(b) New Bedford Rape Case 

(i) who should we prosecute?  those who participated, those who cheered, those who did nothing?  also issue of victim privacy

(c) Good Samaritan Statutes

C) (Omission – Contractual Duty?)

1) Rules

(a) MPC

(i) 2.01(3) again

(b) C/L – General rule: people cannot be guilty of crime unless they caused a social harm

2) Class Cases

(a) Commonwealth v. Pestinikas, Penn., 1992 - Contract

(i) facts:  Ds promised to take care of victim, took him into their home.  But took his money and neglected him until he died.

(ii) rule:  guilty.  court used a civil duty contract in addition to the breach of duty / omission doctrines to find liability.

(b) Barber v. Superior Court, CA, 1983

(i) facts:  family decided to “pull the plug” of victim

(ii) rule:  a physician has no duty to continue treatment once it has proven ineffective (after obtaining consent)
(c) Jones v. United States, DC, 1962 – Special Relationship, Contract

(i) facts:  D failed to provide 10 month old baby

(ii) rule:  conviction for involuntary manslaughter for failure to provide reversed because they failed to suggest the necessity of finding a legal duty.

3) Note Cases

(a) Airedale NHS Trust v. Bland, England, 1993

(i) rule: same as Barber

4) Claire’s thoughts

(a) Michael Tooley

(i) there is no real difference between active and passive acts.

(ii) example of the two sons, one who just killed the father, the other who just watched him die

(iii) also the issue of being the cause, initiating the cause of events that leads to someone’s death

(b) Glanville Williams

(i) Acts and omission are not the same thing

(ii) Stopping a respirator is not a positive act of killing the patient, but a decision not to strive any longer to save him.

(c) James Rachels

(i) The difference between killing and letting die is not, in itself, a moral difference

(ii) Active euthanasia is not the same as passive euthanasia.

(d) Phillipa Foot

(i) They are not the same – you can’t give examples where the motive and consequence are held constant.

(e) definition of social harm

(i) destruction of, injury to, endangerment of, some socially valuable interest

(ii) social = the difference between private harms and harms against all people, distinguishes criminal from tort.

(f) categories of harm

(i) result

(ii) conduct

(iii) attendant circumstances

5) Class discussions

(a) get policy probs with omissions from Jason’s outlines

III) Mens Rea

A) Mens Rea – Basic Conceptions

1) Rules

(a) MPC 

(i) 2.02 (2)

(1) (a) Purpose (replaces intent, intention) = when someone consciously performs an action or causes such a result.  The actor sets a certain end for himself as a conscious object (doesn’t have to desire it, just set out to do so)

a. applied to conduct it means conscious object.

b. applied to circumstance it means awareness of that circumstance

(2) (b) Knowingly = the defendant is aware of the circumstances and each element of the offense.  He is practically certain of the result of his action

a. willful blindness is the same as positive knowledge because the D had a purpose not to know the fact and there is a high likelihood of him knowing it

b. 2.02 (7) -- high probability that it will happen

(3) (c) Recklessly = consciously creates a risk, when is aware of the risk.  Risk has to be substantial and unjustifiable.  a gross deviation knowingly made.

(4) (d) Negligently = when he creates a risk that he ought to be aware of (again substantial and unjustifiable).  A gross deviation from the standard of care that a reasonable person would observe in the actor’s situation.

(b) C/L 

(i) purpose = intentionally

(ii) knowingly = aware of the fact, correctly believes it exists or suspects that it exists and purposely avoids learning if it is correct

(iii) recklessly =consciously disregarding a substantial and unjustifiable risk

(iv) negligently = creating a substantial and unjustifiable risk that he ought to have been aware of

2) Class Cases

(a) Regina v. Cunningham, 1957

(i) facts:  D took money from gas meter, almost killed woman next door from escaping gas

(ii) rule:  malice must apply to every element of the offense, not just the stealing of the money

(b) Regina v. Faulkner, 1877

(i) facts:  sailor went to steal rum, struck a match and accidentally set ship on fire

(ii) rule:  You have to have a separate mental state for each element of the act.

(c) Regina v. Pembliton

(i) facts:  D broke a window when throwing a rock at his buddies

(ii) rule: Conviction was overturned because he did not do it maliciously or recklessly

(d) Santillanes v. New Mexico, NM, 1993

(i) facts:  D cut 7 year old’s throat during altercation with knife

(ii) rule:  according to the state, this crime requires a showing of criminal negligence, not just ordinary civil negligence.

(e) United States v. Jewell, 9th, 1976

(i) facts:  D caught driving w/ pot in secret compartment of car  

(ii) rule:  Deliberate ignorance is the same thing as positive knowledge.  A person who deliberately does not attempt to find out the true situation because of suspicions or doubts is as guilty of the crime as if they positively knew about it.

(f) Neiswender, 4th Cir., 1979

(i) ruling:  D only needed to have intended to obstruct justice to be convicted.  result of crime need not have transpired in order for him to be guilty

3) Note Cases

(a) United States v. Civelli, 2nd 1989

(i) facts:  D was caught with cocaine which he said he didn’t know he had

(ii) rule:  deliberate ignorance is the same things as positive knowledge

4) Claire’s thoughts

(a) MPC’s section on mens rea is the best section, transformed the thinking of mens rea across the country

(b) Mens rea generally does not apply to attendant circumstances

(c) When there’s no mens rea given

(i) MPC – use recklessness for everything

(ii) use whatever one is mentioned and apply it to everything (most states do this)

(1) have to use the mens rea that appeared before the term

(2) if none given at all, look at legislative intent

(d) Constructive Malice

(i) the mens rea for the first act could supply the mens rea for the second, prohibited act.  Rejected in both Cunningham and Faulkner cases.  

(e) Elements

(i) conduct elements

(ii) result elements

(iii) circumstantial elements

(f) Specific Intent v. General Intent

(i) specific = crimes that have one of the little bubbles of special mens rea requirements that say that D is not guilty of the crime in question unless he is intending to commit a further purpose

(ii) general = everything else

(g) Transferred Intent

(i) C/L :  Intent can transfer from one victim to another or one piece of property to another, but not from one type of act to another (collateral act).  or it’s not too remote or accidental

(ii) Cunningham, Faulkner, MPC 2.03 (2)

(h) Willful blindness

(i) majority –  conscious purpose to avoid knowing is the same as knowing.

(ii) MPC – § 2.02 (7) high probability is as good as knowledge

(iii) minority – combination, you have to have both.  You have to have the conscious purpose to avoid knowing and know that there is a high probability of it existing.

5) Class Discussions

(a) utilitarian – crimes without proper MR cannot be deterred or reformed, not utilitarian to convict them (then again, accident prone people are dangerous, convicting them would keep them away from us)

(b) retributive – there is no “wickedness” with the right MR

B) Strict Liability

1) Rules

(a) MPC

(i) § 2.05 – abolished strict liability except for “violations” (crimes with no imprisonment)

(b) C/L

(i) strict liability for offenses that are against public policy

(1) public welfare offenses

a. usually malum prohibitum (motor vehicle laws)

b. minor fines or short sentences

c. strict liability is allowed for these because of the strong policy arguments

d. balint, dotterweich, morrissette

(2) non-public welfare offenses

a. statutory rape

(c) Canadian solution

(i) state finds primae facie case of negligence based on strict liability, burden shifts to D to make affirmative defense

2) Class Cases

(a) United States v. Balint, 1922

(i) facts:  D charged with selling drugs.  Ds say they didn’t know they were illegal drugs

(ii) rule:  Proof of such knowledge was not required by the statute, guilty.  strong PP so ok to have SL.

(b) United States v. Dotterweich, 1943

(i) facts:  D charged with mislabeling drugs they were selling

(ii) rule:  Statute required no mens rea at all, head of corporation was held personally criminally liable.  (good public policy rationale)

(c) Morissette v. United States, 1952

(i) facts:  D charged with knowingly converting government property

(ii) rule:  Conviction was reversed, court said that there has to be a mens rea and he didn’t have it.  (????)

(iii) note:  court looked at the kind of activity that the legislature want to regulate

(d) United States v. Staples, 1994

(i) facts:  D charged with having unregistered gun.  It wasn’t really a gun that needed to be but it had been filed down and now it was.

(ii) rule:  conviction overturned because it is not a public regulatory offense so it’s not strict liability.

3) Note Cases / Cases not Covered in Class

(a) State v. Guminga – Vicarious Liability, Minn., 1986 (exception)
(i) facts:  D charged with one of his employees serving alcohol to a minor

(ii) rule:  It is deterrent enough to charge the employee herself and that the business be subject to fines or revocation of the license.  D shouldn’t be criminally charged.

(iii) note:  Most states have upheld the constitutionality of strict vicarious liability in Guminga.

(b) State v. Baker, KS, 1977

(i) facts:  case where cruise control stuck and D charged with speeding

(ii) rule:  He had or should have had absolute control of the vehicle so he’s still guilty.  Cruise control is not essential to driving like the brakes are.

(c) State v. Miller, OR, 1990

(i) rule:  Oregon court said that the statute created strict liability with respect to alcohol in the driver’s body.

(d) Regina v. City of Sault Ste. Marie – Canadian solution

4) Claire’s thoughts

5) Class Discussions

(a) Lot of public policy questions surrounding strict liability

(i) should we ever have strict liability crimes?

(ii) or is it unreasonable to lock people up so quickly, without defense or explanation

(iii) when it be a good time to use strict liability?

(1) when it’s an activity that we do want to get rid of like drug use or when we don’t care if it’s over deterrence, like the Prince case.

(iv) it leads to overdeterrence

(b) Canadian solution

(i) treat the offense as a strict liability.  The state has made a primae facie case and then shifts the burden to the defense to prove that they were not negligent.

IV) Crimes

A) Homicide

1) result crime = causing the death of someone

2) Murder

(a) Rules

(i) MPC § 210.2

(1) causing the death of someone with either purpose, knowledge or recklessness+ (depraved indiff. to human life)

(2) doesn’t have second degree murder

(ii) C/L – the unlawful killing of a human being with malice aforethought

a. purpose

b. transferred intent

c. general intent (bomb in crowd)

d. grievous bodily harm

e. reckless with knowledge that death might occur; recklessness plus

f. constructive malice from felony murder

(iii) California statute 

(1) C/L with the courts deciding what constitutes malice aforethought

(2) 187 – basic murder

(3) 188 – how you determine the mens rea

(4) 189 – distinction between first and second degree

a. first degree = list of certain methods of killing (lying in wait, poison) or constructive malice (can be supplied with a felony)

i. implied = with an abandoned and malignant heart, no regard for human life.  recklessness +

ii. expressed = deliberate intention (strong 1, 2+1, 2+3) – helpful mechanism but not strict.

· planning activities

· pre-existing reflection

· pre-conceived design

iii. no omission can be murder

b. second degree = killing in a fit of anger, impulse, willful.  everything that’s not manslaughter or 1st degree

(iv) New York Statute  pg. 391-92

(1) first degree = when the victim is a police officer, an employee of the state, or the D is a prisoner for life or on death row

(2) second degree = when the commit murder with intent, depraved indifference or constructive malice (felony murder)

(v) Pennsylvania Statute 

(1) first degree = intentional, knowing or reckless killing (poison, lying in wait, or any other willful, deliberate or premeditated killing)

(2) second degree = felony murder

(3) third degree = all other kinds

(vi) Britain

(1) no degrees, just murder

(b) Class Cases

(i) Commonwealth v. Carrol, Penn., 1963

(1) facts:  D argued with wife, shot her in the back of the head as she slept

(2) rule:  convicted of first degree murder, only have to show that there was a chance for the D to form an intention to kill.  no evidence of plan necessary.

(ii) People v. Anderson, CA, 1968

(1) facts:  D stabbed girl in house 60 times

(2) rule:  2nd degree.  In order to have 1st have to have planning activity, motive and evidence of premeditation (can come before or after the crime)

(c) Notes Cases

(d) Claire’s thoughts

(i) Different approaches to premeditation

(1) chance to form the intention

(2) significant amount of actual planning

(ii) by the way – voluntary intoxication never provides a defense

(e) Constructive malice – is generally rejected by courts

(f) Class Discussion

3) Felony Murder

(a) Rules

(i) MPC – 210.2 (1)(b)

(1) when murder is committed with recklessness+, with depraved indifference to human life and lists certain felonies (robbery, rape, deviate sexual intercourse by force or threat or force, arson, burglary, kidnapping, or felonious escape.)

(2) presumptive approach – the burden shifts to the defendant to disprove his recklessness.  this is not felony murder, it is a presumptive approach
(3) has recommended eliminating felony murder rule.

(ii) C/L – inherently dangerous crimes or all felonies.

(1) in the abstract vs. in the particular

(2) England abolished it.

(3) Nearly all states have held that there is no attempted felony murder because the offense of attempted murder requires a specific intent to kill, not just the intent from the felony.  BUT, some states do recognize it.

(iii) California Murder Statute
(1) felony murder is an interpretation of the term “malice aforethought”

(2) the list is only for first degree murder

(3) inherently dangerous felonies only 

(iv) New York Statute
(1) strict list.  section 125.25 (3) lists the different felonies that count

(b) Class Cases

(i) Regina v. Serne, 1887

(1) facts:  D sets fire to house, son dies (had taken out insurance on him)

(2) rule:  guilty of felony murder.  narrowed felony murder to those acts that are dangerous to life.  doesn’t have to be known to defendant to be dangerous, just dangerous.

(ii) People v. Stamp, CA, 1969

(1) facts:  man had heart attack during robbery

(2) rule:  robber “takes his victim as he finds him”.  guilty of murder.  don’t need dangerous requirement or foreseeability test.

(iii) King v. Commonwealth, VA, 1988

(1) rule:  has to be foreseeable that someone will die from your felony.  Wasn’t foreseeable that someone would die from transporting drugs.

(iv) Todd v. State, FL, 1992 (Misdemeanor – Manslaughter Rule (Florida))

(1) rule:  no conviction if there’s no proximate cause.

(v) Inherently Dangerous

(1) People v. Phillips, CA, 1966 

a. facts:  D, a doctor, said he could cure little girl without surgery. She died later.

b. rule:  grand theft doesn’t meet the inherently dangerous rule.  looked to the elements of the felony in the abstract, not in the particular case.

(2) People v. Satchell, CA, 1972

a. facts:  D shot and killed vic. with sawed off shotgun.

b. rule:  the possession of a concealable weapon by a ex-felon is not an inherently dangerous activity.  looked at it in the abstract.

(3) Ford v. State, GA, 1992

a. facts:  ex felon cleaning a pistol, accidentally killed guy in other room

b. rule:  looking at the circumstances, wasn’t an inherently dangerous activity.

(4) Henderson, CA, 1977

a. rule:  false imprisonment is not inherently dangerous.

(5) Burroughs

a. rule:  looking at circumstances, guilty of murder because of felonious unlicensed practice of med.

(vi) Merger Doctrine

(1) People v. Smith, CA 1984

a. facts:  Ds beat and killed child while disciplining it.

b. rule:  can’t use felony murder because of the merger rule.

(2) People v. Ireland, CA 1969

a. sets up the merger rule.  felony can’t be integral part and included in fact within the homicide

(3) People v. Wilson, CA 1969

a. facts:  D broke into wife’s apartment to assault her, killed her and another guy.

b. rule:  Felony murder can’t apply to burglary – murder convictions.  Merges together.

(4) People v. Sears, CA 1970

a. facts:  D entered house to kill wife, killed daughter

b. rule:  Still a merger case, can’t use felony murder.  We don’t want to put the person who kills in the heat of passion in a worse position than the D who goes in meaning to kill both.

(5) People v. Burton, CA 1971

a. rule: felony murder rule could be used if there was an independent felonious purpose.  (Claire likes Ireland better, is it an integral part of the murder)

(vii) In Furtherance

(1) People v. Miller, NY 1973

a. rule:  Because the murder was in furtherance of the felony (he intended to harm someone), the requirements for f-m are met.  (burglary is on the list but assault is not.)

(2) State v. Canola, NJ, 1977

a. facts:  victim of robbery shot one of the robbers

b. rule:  D is not liable because f-m doesn’t apply if the killing is of one of the robbers (agency theory)

(3) Commonwealth v. Almeida, Penn., 1949

a. used proximate cause theory

(4) Commonwealth v. Redline, Penn., 1958

a. agency theory. in order to use f-m the killing must have been done by the D or a co-felon.

(5) Commonwealth v. Waters., Penn., 1980

a. facts:  D shot other felon who shot vic.

b. rule:  conviction of vic. overturned, not done in furtherance of felony.  no charges for death of felon, justified.

(6) Shield Rule 

a. using someone as a shield will result in felony murder

(c) Note Cases

(d) Claire’s thoughts

(i) Statutory Felony Murder

(1) only those felonies listed in the statute

(2) can’t use common law when you have a statute

(3) Two Kinds:

a. strict schedule of predicate felonies (NY)

b. presumptive approach (MPC)

i. shifts the burden to the D to rebut the charge of reckless indifference (either you didn’t commit the felony or there’s no causation)

(ii) one way to limit felony murder is to be strict with causation.

(iii) Drug possession – often differs by the type and amount of drugs.

(iv) the inherently dangerous test is an abstract test.

(v) Limiting Principles:

(1) Predicate Felony must be inherently dangerous

a. in the abstract

b. in the particular

(2) Must be no merger

(3) Proximate Causation (not specific to f-m)

(4) Killings are not in furtherance of the felony.

(vi) In Furtherance 

(1) Agency Theory

a. f-m only applies if the killing was done by one of the felons

b. most courts use agency

(2) Proximate Cause Theory

a. if the murder was a foreseeable risk of the felony, they are guilty

b. can be used in almost all cases!

(3) Restricted Proximate Cause Theory

a. proximate cause theory except the death of a co-felon is justifiable.

b. Claire likes this one best. 

(e) Class Discussions

(i) should intervening acts interrupt the chain of causation?

(ii) Policy

(1) harshness of the rule leads to deterrence

(2) but it has little deterrence in real life

(3) disproportional punishment because no mens rea is required

(4) alternative to felony murder is vicarious liability

a. co-felon can be vicarious liable when the killing is attributable to the intentional acts of felon (pg. 505)

4) Manslaughter

(a) Rules

(i) MPC

(1) 210.3

a. murder is bumped down to manslaughter if there is a reasonable emotional disturbance, determined from the viewpoint of the defendant or it is done recklessly

(ii) C/L = unlawful killing without malice aforethought

(1) two ways to go from murder to manslaughter

a. provocation

b. reckless killing

(2) Provocation

a. applies as a mitigation to murder

b. 75% of states use this

c. more objective, normative. borders on justification.  

d. see provocation

(3) Extreme Emotional Disturbance

a. all that matters is the mental state you’re in.  if you’re really disturbed, you can’t be held accountable.

b. 25% of states use this.

c. advocated by MPC

(4) Voluntary

a. California – intentional killing.  sudden quarrel or heat of passion

b. Penn. – provoked by vic., honest belief in justifiable killing, later held to be wrong

c. NY –  (first degree) intent to cause serious injury, intent to hurt someone and kill third party, EED

(5) Involuntary

a. California – misdemeanor commission w/ negligence (not vehicular)

b. Penn. – unlawful or lawful act in reckless or grossly negligent manner

c. NY – (second) recklessly causing a death or intentional cause or aid of suicide

(6) Attempt 

a. Logically a person cannot be convicted of attempted involuntary manslaughter.  You can’t intentionally commit an unintentional crime.

(iii) Germany – totally subjective approach

(b) Class Cases

(i) State v. Thorton, Tenn., 1987

(1) facts:  D sees wife with other man, goes home, gets camera and gun, later shoots man (later dies)

(2) rule:  guilty of voluntary manslaughter, classic provocation, not concerned with mental state, just the situation in which he found himself.

(ii) Girouard v. State, MD, 1991

(1) facts:  wife insulted D, he stabbed her 19 times

(2) rule:  words alone do not constitute provocation even he was extremely disturbed.

(iii) State v. Shane, OH, 1992

(1) facts:  fiancée told D she was unfaithful.  killed her.

(2) rule:  words are not enough for provocation.

(iv) People v. Cassassa, NY, 1980

(1) facts:  D stalked victim, killed her and put her in tub

(2) rule:  court looked at a reasonable person in his circumstances.   Even though he was emotionally disturbed, it wasn’t reasonable to do what he did.

(c) Note Cases

(d) Claire’s thoughts

(i) Misdemeanor – Manslaughter Rule

(1) just like felony murder, limited by proximate cause

(e) Class Discussion

(i) do we really want to provide a defense for people who lose control?  some say yes, some no.

(ii) is there a difference between extreme emotional disturbance and insanity.

5) Unintentional Killings

(a) Rules

(i) MPC

(1) § 210.4 (negligent homicide)

a. more objective, asks whether or not the actor’s failure to perceive the risk involves a gross deviation from the standard of care that a reasonable person in that actor’s situation would do.

b. so, the subjective part is the situation, not the reasonableness of the person themselve.

c. problems with it:

i. lot of vagueness left – depending on how much of the individual characteristics you take into account

ii. recklessness – what a reasonable person wouldn’t do.

(ii) C/L

(1) Manslaughter

a. voluntary

i. Heat of passion requirements

· reasonable

· must have been provoked

· a reasonable person would not have cooled off.

· D must not have in fact cooled off

· causal link between provocation and homicide

b. involuntary

(b) Class Cases

(i) Commonwealth v. Welansky, MA, 1944

(1) facts:  nightclub that burned down.  fire exits were blocked, over crowded, flammable deco.

(2) rule:  convicted of involuntary manslaughter.  he was wanton and willful (reckless) because he intentionally failed to take care.

(ii) State v. Williams, WA, 1971

(1) facts:  baby died from lack of medical attention.  parents charged.

(2) rule:  guilty?  the failure to care for the baby caused the baby’s death.  there was a breach of duty because a reasonable person would have taken the baby.  using an objective test, not a cultural standard.

(iii) Walker v. Superior Court, CA, 1988

(1) facts:  Christian Scientist woman didn’t take sick daughter to doctor.  daughter died.

(2) rule:  guilty.  religion is not a defense for involuntary manslaughter.  issue of how subjective you should be in determining the reasonableness of it.

(iv) Commonwealth v. Malone, Penn., 1946

(1) facts: Vic. died after playing Russian poker with friends.

(2) rule:  D is guilty of 2nd degree murder because of extreme indifference, (~ recklessness +).  Consent is not a defense.

(v) United States v. Fleming, 4th, 1984

(1) facts:  D drove recklessly, extremely drunk

(2) rule:  he had malice aforethought because he got in the car and operated it the way he intended.

(c) Note Cases

(d) Claire’s thoughts

(i) criminal law doesn’t accept contributory negligence.  consent is not a defense.  the victim doesn’t have the right to waive liability because it’s a crime against the state.

(e) Class Discussion

(i) can you use a normative, subjective standard?  or should you go by their level of guilty?

(ii) should the standard for criminal liability be the same as civil liability?

(1) perhaps a reasonable person with normal capacities?

(iii) Should we have negligent criminal liability at all?

(1) Yes

a. to capture judgments of blame worthiness

(2) No

a. even if you’re aware of the risk, you’re still causing harm

B) Rape

1) Rules

(a) MPC – § 213.1 

(i) it’s rape when he forces her, prevents her from resisting, she’s unconscious, or is less than 10 years old.

(ii) gender specific.

(iii) only requires force

(iv) second degree rape unless he inflicts serious harm on anyone or she was not a voluntary social partner and had not had sex with him before

(b) C/L

(i) traditional rule – non-consenting sex and by force (non-physical threats don’t count).  the resistance requirement said that she had to resist “until overcome”.  it was normally not enough to just fear being hurt, there had to be an objective threat.  but it is rape if the D took advantage of that fear to have sex with her.

(ii) transitional rule – states are beginning to limit or abolish the resistance requirement.

(iii) old view – husband couldn’t rape their wives, traditional gender roles

(1) force

(2) against her will

(3) without her consent

(iv) UK – knowledge or purpose (allows mistake of fact defense).  lowered now to recklessness.

(v) Many US jurisdictions now lower to negligence

(vi) strict liability

(1) no defense

(2) statutory rape

2) Class Cases

(a) Regina v. Morgan, 1976,  (Britain – exception to the rule)
(i) D took three friends home, all forced D’s wife to have sex with them.  D’s friends said they thought she wanted to

(ii) rule:  The honesty or reasonableness of the mistake doesn’t matter.  The fact that they thought she was consenting means they didn’t have the mens rea – not guilty. (allowed mistake of fact defense)

(b) Commonwealth v. Sherry, MA, 1982

(i) Victim met three Ds at party, they raped her at someone’s house.  Ds said she consented

(ii) rule:  In order to use mistake as a defense, it has to be a reasonable mistake. (negligence standard)

(c) Tyson v. State, Ind., 1993

(i) facts:  Mike Tyson said she wanted to have sex, she said she tried to fight him off

(ii) rule:  Court didn’t allow a mistake of fact instruction, their stories were too far apart, one of them was lying.

(d) State v. Rusk, MD, 1981

(i) facts:  He gave her a ride home, scared her, raped her. (choking case)

(ii) rule:  It was rape, guilty.  nonconsent = physical resistance or fear of resisting

(iii) dissent:  there has to be resistance from her, she has to show that it was reasonable to be scared.

(e) People v. Evans, NY, 1975

(i) rule:  lying and deceiving the victim doesn’t make it rape.

(f) People v. Warren, Ill., 1983

(i) isolate biker afraid of big man hurting her without any external evidence of his intent to hurt her = unreasonable fear.  type I.

(g) State v. Alston, NC, 1984

(i) battered woman who did not resist particular instance of rape did not suffer force, narrow time frame.

(h) Boro, CA, 1985

(i) guy who told woman she was going to die unless she had sex with him.  not guilty, it was just deception, trickery.

3) Note Cases

4) Claire’s thoughts

(a) rape is different than other crimes because of the lack of evidence.

(b) Three Different Kinds of Rape Statutes

(i) requires force and non-consent (Maryland – Rusk)
(ii) requires force or threat of force (Washington – most common) (New Jersey statute) (MPC)

(iii) requires non-consent (Wisconsin – MTS court interpreted NJ statute as type III)  § 213.1 (2)(a)
(1) Claire likes this one best

(c) Some courts require more evidence of resistance, some less.  Some only require a showing of non-consent.  Resistance is tied to the issue of force most of the time, but can be tied to consent as well.

(d) Estrich – a battered woman can’t resist or make her non-consent known.

(e) force or threat of force is an attendant circumstance.  don’t worry about it though.

(f) Deception – it’s rape only when a man poses as a woman’s husband

(g) fraud of fact v. fraud of inducement

(i) fact – lying about a central fact of his identity where the woman consents without that fact (then it’s rape?)

(ii) inducement – lies that people tell to seduce one and other\

(iii) In California since Burrough – fraud in fact and inducement ca invalidate consent if reasonable fear is caused.  pg. 361

(h) Civil cases – most feminists like this because of the lower standard of proof. For cruise lines, where no jurisdiction.

5) Class Discussions

V) Causation

A) General Background

1) causation only applies to result crimes such as homicide, arson, or assault

B) Causation

1) Rules 

(a) MPC § 2.03 (1) – but for causation

(i) (2) – the mental state of purpose or knowingly is established if the action was the intended result was:

(1) the actual result differs only in the respect that a different person or property was harmed

(2) the actual result involved the same kind of injury or harm that was designed or contemplated and it is not too remote or accidental in occurrence.

(ii) (3) the mental state of reckless is not established if:

(1) the result is not within the risk of which the actor is aware (or negligence, should have been aware) unless #1 or #2 from above is present.

(iii) it’s not an issue whether or not it was the proximate cause but whether or not D caused the result with the required mens rea

(iv) no mens rea given

(1) causation is not established unless the actual result is a probable consequence of the actor’s conduct.

(2) In a jurisdiction that recognizes common law felony murder and MPC causation, a D may not be convicted of a felony murder if the death was not a probable cause of his felonious conduct.

(v) intervening acts – MPC doesn’t take into account but c/l always has.

(b) C/L

(i) but for and proximate causation is necessary

2) Class Cases

(a) People v. Ascosta, CA, 1991

(i) facts:  police chase, two helicopters crashed into each other

(ii) rule: it was a foreseeable result, he had but for and proximate causation but was acquitted because of lack of malice. 

(b) People v. Arzon, NY 1978

(i) facts:  D set fire to a couch, firemen went to put it out and were killed by that and another fire on another floor.

(ii) rule:  The deaths were foreseeable from his act alone.  His act doesn’t have to be the sole and exclusive cause, his fire was an indispensable link in their deaths

(iii) Kibbe Case, NY 1974

(1) the D’s act doesn’t have to be the ultimate cause of the death.  Manner doesn’t have to be foreseen, only that the victim would die (prevailing view)

(iv) Stewart Case, NY 1976

(1) no causation where D stabbed vic., vic. died after botched surgery

(c) People v. Warner – Lambert, NY 1980

(i) facts:  D’s chewing gun factory exploded, killing several people.

(ii) rule:  They aren’t liable because the manner of the crime was not foreseeable.  the triggering conditions of the explosion were not foreseeable, they don’t have proximate causation.  (minority view)

(d) People v. Brackett, Ill., 1987

(i) facts:  D assaulted old woman who became depressed and choked a month later.

(ii) rule:  guilty because the D takes his victim as he finds her.

(e) Rex v. Breach

3) Note Cases

4) Claire’s thoughts

(a) proximate cause is just a shell for judges to do what they want

C) Causation – Intervening Causes

1) the free, deliberate choice of another agent can break the chain of causation

2) Rules

(a) MPC § 2.03 (1) – but for causation

(i) Similar to CA statute (but CA is better according to Claire)

(ii) permits conviction of D who is an actual cause as long as it’s not too remote or accidental (2.03 (2)(b))

(b) C/L – the free, deliberate choice of another agent can break the chain of causation.  Medical malpractice is rarely allowed as a defense.

(i) D is the proximate cause even if there was an intervening act if they had intended the result

(ii) Giving a gun to someone to commit suicide is not murder because the suicide intervenes.  But, many states have statutes making it a crime.

(iii) independent cause

(1) an unforeseeable result – intervenes and breaks the chain of causation

(iv) dependent cause

(1) direct and foreseeable result of D’s conduct

3) Class Cases

(a) People v. Campbell, MI 1983

(i) facts:  D gave V a gun and told him to kill himself

(ii) rule:  Not guilty because no proximate causation.  Hope is not enough to fulfill the mens rea requirement.  Overturned Roberts which said that the test is foreseeability

(b) Stephenson v. State, Ind., 1932

(i) facts:  D kidnapped, attempted to rape V, she killed herself with mercury.

(ii) rule:  guilty – his actions reduced her capacity of free choice

(c) Commonwealth v. Root, Penn., 1961

(i) facts:  V tried to pass D in drag race, hit oncoming car

(ii) rule:  no proximate cause for D, the V’s own act caused his death.  there was only but-for causation.  (if they had used the foreseeability test, there would have been proximate causation)

4) Note Cases

VI) Defenses

A) General

1) Three different kinds of defenses

(a) Negatives an element of the offense (mistake of fact)

(b) Excuses 

(i) affirmative defense

(ii) we don’t want to hold them accountable but don’t want them to repeat the behavior

(iii) Examples

(1) Insanity

(2) Intoxication (sometimes)

(3) Infancy

(c) Justifications 

(i) affirmative defense

(ii) universal, not personal to the actor

(iii) the purpose of criminalizing the conduct is not met, don’t think they did anything wrong.

(iv) Examples

(1) self defense

(2) defense of others – you are allowed to defend another person when that person would be allowed to defend themselves

(3) law enforcement

(4) necessity – choosing the lesser evil

(5) duress

a. when you’re told your child will be killed unless you help with a robbery

b. it looks like lesser evil, but it’s not clear that someone can assist you

c. don’t want people to give in to threats and perform illegal actions

d. duress could be better thought of as an excuse

B) Mistake of Fact

1) Rules

(a) MPC

(i) § 2.04

(1) Ignorance or mistake is a defense when it negatives the mens rea necessary to commit the crime

(2) the defense is not available if the D would have been guilty of another offense, had the circumstances been as he believed them to be.

(3) not knowing it was illegal is a defense when

a. no notice

b. relying on an official interpretation

(4) Random - general intent crime = reasonable mistake, specific intent crime = any mistake

(b) C/L

(i) mistake is a defense when it negatives the mens rea

(ii) a D is entitled to acquittal on the basis of self defense if her mistake of fact is reasonable.  she will be convicted of some form of homicide if her mistake was unreasonable.

2) Class Cases

(a) Regina v. Prince, 1875

(i) facts:  D took 14 year old away from father who he thought was 18

(ii) rule: Regardless of whether or not the defendant knew the girl was of age that it be a crime, the act was wrong in itself, therefore he had the right mens rea in that he committed the act and is guilty.

(b) People v. Olsen, CA, 1984

(i) facts:  Ds were charged with lewd conduct with a child under the age of 14 (she had told them she was older)

(ii) rule:  Reasonable mistake of age is not an adequate defense.  Modern variance of constructive malice

(c) People v. Hernandez, CA 1964

(i) rule:  an accused’s good faith, reasonable belief that a victim was 18 years or more of age was a defense to the charge of statutory rape.

(ii) notes:  very different from the established view.  Overturned in Olsen.

3) Note Cases

4) Claire’s thoughts

(a) Peter Brett

(i) agrees with the conviction in Prince

(b) Graham Hughes

(i) disagrees with the conviction in Prince

(c) Mistake of fact

(i) negatives the mens rea

(ii) exceptions

(1) statutory rape (strict liability)

(d) Is Mistake of fact a valid defense?

5) Class Discussion

(a) courts don’t like Ds using mistake of fact for crimes against specific groups of people (like children)

Is Mistake of Fact a Valid Defense?
	
	Mens Rea Specified (Purpose)
	Mens Rea Specified

(Knowingly)
	MPC Default

(Reckless)
	Negligence
	No mens rea (SL)

	honest mistake
	Yes
	Yes
	Yes
	Yes
	No

	negligent mistake
	Yes
	Yes
	Yes
	No
	No

	reckless mistake
	Yes
	Yes
	No
	No
	No


C) Mistake of Law

1) Rules

(a) MPC

(i) 2.04  

(1) (1)(a) ignorance or mistake as to a matter of fact or law is a defense if it negatives the mens rea of the law or (b) the statute says it can be a defense

(2) (3) – A belief that conduct does not legally constitute an offense is a defense to a prosecution for that offense based upon such conduct when …(b) he acts in reasonable reliance upon an official statement of the law, afterward determined to be invalid or erroneous contained in (I) a statute or other enactment.  

(3) or when it wasn’t adequately published 

(b) C/L

(i) When it will provide a defense:

(1) when it negatives a mens rea

(2) when the statute is not adequately published (can’t use that for common law crimes)

(ii) When it is  not a defense

(1) lack of knowledge - didn’t know his conduct was illegal but had no basis for thinking that

a. MPC – knowledge of the kidnapping statute is not in itself an element of the offense

b. there is no mens rea with respect to the illegality of the crime (unless specified by the statute)

c. cultural ignorance

2) Class Cases

(a) People v. Marrero, NY, 1987

(i) facts:  arrested for having a gun.  he thought he was exempt because he was a peace officer

(ii) rule:  His mistake doesn’t negate the knowledge that he knew he was a police officer.  An “official interpretation” can’t come from the statute itself.

(b) Weiss, NY, 1938

(i) D’s thought they were authorized by the police to seize the victim

(ii) rule:  the phrase “without authority of law” is negated by their lack of knowledge that they were doing it illegally

(c) Regina v. Smith

(i) stereo wiring case

(ii) He’s not guilty because he thought that the property he destroyed was his.  The fact that his belief was honest is enough, it doesn’t have to be justifiable.

(d) Regina v. Taaffe, 1983

(i) facts:  D thought he was illegally smuggling money, really had marijuana

(ii) rule:  not guilty because he doesn’t have the mens rea for importing marijuana

(e) Cheek v. United States, 1991

(i) facts:  guy who didn’t pay his tax laws, thought it was unconstitutional

(ii) rule:  A person doesn’t willfully violate the tax code unless he knowingly violates it.  Guilty.  A D’s views about the validity of the tax statutes are irrelevant to the issue of willfulness, need not be heard by the jury and if they are, the jury can disregard them.  it makes no difference whether the claims of invalidity are frivolous or have substance.

(f) Ratzlaf v. United States, 1994

(i) facts:  went from bank to bank evading the restriction, but claims he didn’t know it was illegal.

(ii) rule:  also contained the term willfully.  Have to have knowledge that you are violating the statute in order to be convicted.  

3) Note Cases

(a) US v. Albertini, 9th, 1987

(i) rule:  D acted under a window of time when he reasonably believed his acts were protected under Albertini I.  This satisfied the exception and is a defense.  He was depending on a court decision that was valid at the tie.

(b) Hopkins v. State, MD, 1950

(i) advice of counsel is not enough to provide a defense (even the state attorney)

(c) Cox v. Louisiana, 1965

(i) you can rely on the police chief and the sheriff for a defense

(d) Lambert v. California, 1957

(i) not guilty because there was no way she could have known about the statute.  she was guilty for doing nothing (needed to register).  She was not on notice.

(e) Rex v. Esop. (Cultural Defense), 1836

(i) D was convicted even though the crime was not a crime in his native land.

4) Claire’s thoughts

5) Class Discussion

D) Impossibility

1) Rules

(a) MPC

(i) no defense (most states use this)

(ii) tempered  by 5.02 (2) – conduct which may be held a substantial step.  no attempt if conduct is so inherently unlikely to result or culminate in the commission of a crime that neither the conduct nor the actor presents a public danger.

(iii) if D believed committing crime + intent, then guilty with the exception if the crime is no longer on the books.

(iv) § 5.05 (2) – definition of extrinsic possibility 

(1) Extrinsic possibility is a defense
a. MPC § 5.05 (2)

b. conduct so inherently unlikely to result in a crime that it shouldn’t be punished.  left up to the discretion of the judge

c. Vodoo Doll Example:  If the circumstances were as the D believed them to be, there would be a causal line : but this seems wrong that he should be punished

(b) C/L – factual impossibility is not a defense, legal is.

(i) Factual v. Legal (Lady Eldon’s French Lace)

(1) factual impossibility

a. it’s factually impossible to commit the crime

b. you try to pick someone’s pocket but it’s empty.

c. (guilty of attempt

(2) legal impossibility

a. what you’re doing is not actually a crime

b. (not guilty of attempt

2) Class Cases

(a) factual impossibility (no defense)

(i) People v. Dlugash, NY 1977 – shooting of dead body while believing it is alive is factual, no defense.  (but could have argue death is legally defined)

(ii) State v. Mitchell, MO – shooting at empty bed in dark thinking victim is there is no defense

(b) legal impossibility (defense)

(i) People v. Jaffee, NY, 1906

(1) facts:  D bought some cloth, thinking it was stolen but it wasn’t

(2) rule:  convicted of attempt to receive stolen goods.

(ii) US v. Oviedo, 5th, 1976 – not guilty of selling heroin because substance wasn’t heroin.

(iii) State v. Guffey – shooting stuffed deer out of season is a defense because season is defined legally

(iv) State v. Taylor – attempting to bribe non-juror thought to be juror is a legal impossibility, not guilty

(v) Dressler example – D files tax return on April 15th but believes it was due the 14th.  Not guilty of attempt.

3) Note Cases

4) Claire’s thoughts

E) Provocation

1) Rules

(a) MPC

(i) 210.3 (1)(b) – when the killing is done under extreme emotional distress for which there is a reasonable explanation or excuse.  The reasonableness should be determined from the viewpoint of a person in his situation with the circumstances as he believes them to be.  words could be enough.

(b) C/L – reduces murder to manslaughter.  uses reasonable person test. whatever might cause a reasonably person to lose control in that situation.  words are not enough.

(i) Four requirements
(1) acted in the heat of passion

(2) adequate provocation

(3) no cooling off period

(4) causal link between the provocation, the passion and the homicide

(ii) Normative approach

(1) specific situations

a. adultery

b. mutual combat

c. serious battery (on yourself or a close relative)

d. homosexual advances

e. racial hostility

(2) C/L Definition

(iii) Psychological approach

(1) EED with reasonable explanation or excuse

2) Cases

(a) Girouard v. State – adultery is enough, words of it are not

(b) Maher v. People – adultery is enough

(c) State v. Shane – words of infidelity are not enough

(d) People v. Casassa – experience of EED is totally subjective, but reasonable excuse or explanation must be objectively reasonable.  Subjective fact, objective choice.

(e) Cooling off time

(i) State v. Thorton – returning home to get gun did not diminish heat of passion

(ii) US v. Bordeaux – there is no provocation defense when D learned that V raped his mom 20 years ago.  must be “instant incitement”

(iii) State v. Gunagias – no defense for D who killed his attacker two weeks later after being ridiculed for two weeks

(iv) People v. Berry – waiting 20 in vic.’s apartment is still heat of passion

(v) People v. Casassa – NY allows EED to build up over time

3) Claire’s thoughts

4) Class Discussion

F) Self Defense

1) Rules

(a) MPC § 3.04 

(i) wants to use a subjective test to determine reasonableness of the defense

(ii) doesn’t have to be reasonable, is totally subjective

(b) C/L

(i) Perfect Self Defense Requirements

(1) necessity

(2) imminence

(3) unlawful threat of harm or use of harm against you

(4) reasonable belief that use of force is necessary (even if it later turned out to be false.  Dressler)

(5) honest belief that use of force is necessary

(6) proportionality (Dressler)

(ii) Imperfect Self Defense 

(1) when one or  more of the elements is missing

(2) in some jurisdictions

(3) more of an excuse than justification

(4) reduces charges from murder to manslaughter

(iii) Limits on Use of Deadly Force

(1) reasonable belief in imminence

(2) reasonable belief in unlawful force

(iv) You can’t use self defense if you pose a threat to third party and you know about that threat.

2) Cases

(a) People v. Goetz, NY 1986

(i) ruling:  It was reasonable to him and he is not guilty of attempted murder.  Using an extremely subjective test, the court decided he was acting in self-defense.

(b) State v. Kelly, NJ 1984

(i) ruling:  testimony on BWS goes to the honesty of her belief

(c) State v. Norman, NC, 1989

(i) problem of imminence, killing a batterer in his sleep

(ii) ruling: 

3) Claire’s thoughts

(a) because it’s an affirmative defense, it’s ok to have a separate mental state requirement from the offense

(b) a D is entitled to be acquitted on the basis of a self defense if her mistake of fact was reasonable.  she will be convicted of some form of homicide if her mistake was unreasonable.

(c) Defense of Others 

(i) MPC § 3.05 (1)

(1) Intervener is justified if :

a. D uses no more force than would be entitled to use under self protection

b. under the circumstances as D believes to be the third party would have been able to use self defense

c. D believes intervention is necessary for the protection of the third party

4) Class Discussion

G) Intoxication

1) Rules

(a) MPC

(i) 2.08(1) – D only has a defense if the intoxication negatives his mens rea

(ii) 2.08(2) – if recklessness is an element of the offense, there is no defense of intoxication.   it doesn’t matter if you were aware since you were voluntary drunk.  voluntary intoxication is never a defense

(iii) 2.08(4) – involuntary intoxication doesn’t necessarily provide a defense.

(iv) intoxication is not a defense unless it makes D not recognize the wrongfulness of his actions or conform to the  standards of the law

(b) C/L

(i) voluntary intoxication is never a defense

2) Class Cases

(a) United States v. Fleming

3) Note Cases

4) Claire’s thoughts

(a) summary – intoxication is a defense to purposeful or knowing murder but not to murder based on reckless indifference and certainly not to manslaughter where based on reckless indifference.

5) Class Discussion

(a) Why does intoxication provide a defense for purposefully and knowingly?

(i) Claire thinks they thought that it’s impossible to negative your own mental state in advance.  An intention formed under the influence of drink is the same as a sober intention.  They’re not that worried about abuse of this defense because they think it would be really difficult to manufacture it anyway, it’s not possible to negative your own mental state in advance.

H) Legality

1) Rules

(a) MPC

(i) 1.02 (1)(d) – have to give fair warning that an act is illegal

(b) C/L – in order to convict D of crime, crime had to be illegal at the time of commission (notice, due process, no ex post facto)

(i) Requirements of Legality:

(1) notice

(2) precision – no vagueness

(3) narrow – no overbreadth

(4) no ex post facto

(5) no retroactivity (nulla poena sune lege)

(6) no bills of attainder

(7) no status offenses

2) Class Cases

(a) Shaw v. Director of Public Prosecution, England, 1962

(i) facts:  convicted of violating the sexual offenses act, obscene publications act and a made up state of corrupting public morals

(ii) rule:  his appeal should be dismissed because the conviction was vague, no notice, and ex post facto.  almost all of the legality things were violated

(b) Keeler v. Superior Court, CA, 1970

(i) husband “stomped” baby out of her

(ii) rule:  not guilty of murder because he didn’t know he was killing a human being.  Keeler court relied on legislative intent, precedent and the fact that criminal statutes are to be strictly construed in favor of the defendant

(c) Papachristou v. City of Jacksonville, 1972 (SC)

(i) facts:  arrested a bunch of people based on a really vague statute

(ii) rule:  the statute was too vague, it encouraged arbitrary arrests.  the poor and minorities might not be on notice.  biggest prob is that it’s a status offense

(d) Nash v. United States, 1912

(i) Just because a statute is vague doesn’t automatically provide a legality defense.  Vagueness of degree doesn’t provide a defense.

3) Claire’s thoughts

4) Class Discussions

VII) Complicity

A) Rules

1) MPC

(a) § 2.06

(i) (3) (a) conduct - a person is an accomplice when he has the purpose or promoting or facilitating the offense.

(ii) (4) result – he has to have the mens rea for that offense, not necessarily purpose for that particular result.

(iii) attendant circumstances – required mens rea is left to the courts, typically knowledge

(iv) solicitation is enough even if there’s no communication with the participant.

(v) If a client tells you that they are going to kill someone, you have a duty to report it to the police (with respect to past crime, you may not have this duty)

(b) § 2.06 (7)

(i) an accomplice can be convicted without the prosecution of the principal

(ii) can be convicted of a higher offense (no linkage between them)

(c) CA – very similar to MPC

2) C/L

(a) In order to be convicted of aiding and abetting, you have to have the mens rea of purpose

(b) Old view 

(i) principal actor had to be convicted first

(ii) an accessory couldn’t be convicted of a more serious offense than the principal, except in murder (a – murder, p – manslaughter)

(c) A secondary party is accountable for the conduct of the primary party even if his assistance was casually unnecessary for the commission of the offense.

(d) to be an accomplice to an attempt you don’t have to take the substantial steps that the principal takes

B) Class Cases

1) Hicks v. United States, 1893 (SC)

(a) ruling:  A person is not an accomplice unless his conduct or omission in fact assists in the commission of the offense.

2) State v. Gladstone, WA, 1980

(a) ruling:   Conviction of student who directed undercover agent to a drug seller.  This was overturned because there was not a jury instruction.  He was  held as an accomplice to the seller (should have charged him with accomplice to buy not sell.

(b) The buyer was an undercover cop, who has a justification for this crime, there is legal impossibility since it was not illegal for the cop to buy the drugs, so there was no crime to which he could be an accomplice.

3) US v. Fountain, 7th, 1985

(a) ruling:  Court held that knowledge was enough for major crimes (but not for lessor ones, selling dress to prostitute).  not the majority view.

4) People v. Luparello, CA, 1987

(a) facts:  D told friends to get info at all costs.  Friends killed vic.

(b) ruling:  D is liable for acts of co-felons that were reasonably foreseeable (which puts the bar at negligence)  You don’t have to have foreseen the particular result.

5) Johnson v. Youden, 1950 (england?)

(a) ruling:  requires knowledge.  Before a person can be convicted of aiding and abetting the commission of an offense, he must at least know the essential matters which constitute that offense.

6) State v.McVay, RI, 1926

(a) facts:  D made captain and engineer increase steam on boat

(b) ruling:  D had full knowledge of what could happen, he is liable for their actions.

7) People v. Abbott, NY, 1981

(a) facts:  Abbot and Moon in drag race – Abbot kills three people

(b) ruling:  Moon is liable for intentionally aiding negligence, he was reckless or at least negligence with respect to the result

8) State v. Ayers, Iowa, 1991

(a) ruling:  no liability for an accomplice for the sale of a handgun

9) State v. Travis, Iowa, 1993

(a) ruling:  accomplice conviction for encouraging and assisting someone to drive his motorcycle in a reckless manner

10) Actus Reas

(a) Wilcox v. Jeffery, England, 1951

(i) facts:  went to illegal jazz show

(ii) ruling:  guilty, his mere presence and not booing were enough to prove he encouraged the illegal performance.  

(b) Tally, Ala., 1894

(i) facts:  Judge sent telegram canceling warning to victim.

(ii) ruling:  judge is liable for the murder (would be guilty under MPC too)

C) Note Cases

D) Claire’s thoughts

1) a person can be an accomplice without having agreed with the primary actor in assisting with the commission of the crime

2) These distinctions have disappeared.  Now we have full liability for accomplices.

(a) Principles

(i) First Degree:  Person who perform the criminal act

(ii) Second Degree:  Principle has to be present but not perform the act

(b) Accessories

(i) Before the fact

(ii) After the fact (helped them in some way to cover their tracks—different categories of accomplices)  

3) California

(a) Done away with first and second degree prin.  only have accessory after the fact now.  

4) Two Main Theories

(a) “accomplice” liability – a person may be held accountable for the conduct of another person if he assists the other in committing the offense

(b) a person may be held liable for the conduct of a co-conspirator who commits a crime in furtherance of their agreement

5) Accomplice liability is derivative in nature

6) Mens Rea – has to have the purpose to aid in the offense

7) You can be an accomplice to a SL crime.  The MPC would then have you have purpose or intent as your mens rea.

8) Accomplice in the conduct vs. Accomplice in the event

(a) in the conduct = isn’t defined here:  we have 2.06(3) defines the accomplice in the “commission of an offense”  Even though the atty. has the kind of MR in 2.06(4) because he is aware that if he does not stop D he will kill someone—so MR, the only question here is whether or not he is an “accomplice in the conduct” which is not defined

(b) in the event = you have omission liability

9) You are not liable if the co-adventurer goes beyond the tacitly agreed upon plan.  Under the MPC you are as long as it’s foreseeable.

10) pg. 657 – the foreseeable test is becoming the majority view.  

E) Class Discussions

VIII) Attempt

A) Rules

1) MPC

(a) § 1.07 (1)(a) – cannot be convicted of both an attempt and a completed crime

(b) Need two things:

(i) the purpose to commit the offense

(ii) conduct constituting a substantial step

(c) Mens Rea § 5.01 (1)

(i) (a) conduct – purpose and belief

(ii) (b) result – purpose or belief that conduct will cause result

(iii) attendant circumstances – whatever you find in the completed offense

(iv) (c ) failed attempt – purpose and a substantial step (defined on pg. 1157)

(v) lying in wait or enticing someone to go somewhere is not sufficient.

(d) § 5.02 (2) – definition of substantial step

(e) Abandonment
(i)  MPC 5.01(c):  D has an affirmative defense that the D abandoned his effort to commit the crime, this defense does not affect the liability of an accomplice.  The provision defines what should count as a voluntary enunciation.  Not voluntary if it is motivated by circumstances which make it harder for D to complete his objective.  It is not an acceptable renunciation if all you are doing is delaying your plan.

2) C/L – MR usually required is intent or purpose.

(a) attempt to commit a felony is also a felony itself

(b) NY, Penal Law § 110

(i) guilty when with intent to commit the crime, D engages in conduct which tends to effect the commission of such a crime.

(c) CA, 

(i) even if you fail, are prevented or are intercepted you are still guilty

(d) abandonment – your abandonment must be voluntary and complete in order to be used as a defense

(e) felony murder -- Nearly all states have held that there is no attempted felony murder because the offense of attempted murder requires a specific intent to kill, not just the intent from the felony.  BUT, some states do recognize it.

(f) conduct crimes – there is no logical reason why a person should not be convicted of an attempt to commit a conduct crime, as long as she possess the specific intent to engage in that conduct that, if performed, constitutes the offense.  (i.e. reckless driving)

(g) attendant circumstances – left up to the courts.  some say should have specific intent, some say go with the statute of the offense.

B) Class Cases

1) People v. Kraft, Ill., 1985

(a) facts:  guy shot at old couple and police

(b) rule:  not guilty of attempt, because he didn’t have the mens rea of purpose or intent

C) Note Cases

1) US v. Jackson – D tried three times to rob bank, bailed out each time, still guilty of attempt

2) US v. Buffington – holding that general intent to rob not purpose, must have specific intent to rob specific bank

D) Claire’s thoughts

1) Two different kinds of attempts

(a) completed attempts – have completed all the acts necessary in order to commit the crime

(b) incomplete attempts – where you have taken a substantial step towards the commission of the crime.

2) The less preparation you require toward an attempt, the earlier law enforcement can intervene:  but the less preparation, the more unfair to D who might have had a change of heart if the line of criminality were drawn further along in time

3) We should set the threshold of criminality sufficiently far along to give Ds the incentive to discontinue their plans.  Because if it is set too early, then they have an incentive to go all the way to accomplish their purpose

4) MPC punishes ATTEMPTS the SAME DEGREE as the completed offense:  IF we are under this rule, then this seems like a pretty bad rule if we have the line drawn too early.  If you are not guilty of an attempt until the line is drawn, then they have no place to intervene

5) the substantial step approach (last act doctrine) is not the prevailing view

(a) jury decides whether or not D has completed a substantial step

E) Class Discussion

1) We should have a higher mental state for attempt (intent of purpose) because it’s less of a crime that murder)

2) We should have a lower mental state, the mens rea for the crime should be enough

3) Putting the line closer to completion gives people an incentive to back out, putting it closer to the beginning gives them an incentive to go further (?)

IX) Death Penalty

A) Background and Summary

1) tension between individualized sentencing and independence of the administration of the death penalty

2) History

(a) Unguided Discretion Statutes – prior to 1970’s

(i) statutes left a lot of discretion to juries and judges

(ii) it was freakish and unpredictable

(b) McGautha v. California – 1971

(i) challenged the dp, saying it violated due process. failed.

(c) Furman v. Georgia 

(i) challenged the dp, saying it was cruel and unusual punishment because of its arbitrariness.  punishment has to be proportional to the crime (Solem v. Helm)

(ii) more substantial argument that due process

(iii) succeeded! 
 BUT, did not say that dp itself was c&u, just the administration of it.  left it open to states to try to comply

(d) Woodson v. N. Carolina

(i) the court struck down mandatory death crimes in NC, violation of the 8th amendment.  Ds have a right to introduce mitigating factors.  Didn’t want juries to acquit because of reluctance to give dp.

B) Death Penalty

1) Rules

(a) MPC

(i) § 210.6

(1) Death penalty can be imposed for murder in the first, at the discretion of the court, taking into account the aggravating circumstances in 210.6 (3) and the mitigating circumstances in 210.6 (4).

(b) C/L

(i) old view – imposed for all felonies

(ii) today – imposed for murder in the first with much discretion and disagreement across the states

2) Class Cases

(a) Gregg v. Georgia, 1976 (SC)

(i) facts:  D was hitchhiking with a friend.  shot and killed the two guys who picked them up.

(ii) rule:  The DP is constitutional because of three changes:  1) automatic appeal to SC, bifurcate trial, and guided discretion.

(iii) Three Changes in Gregg v. Georgia

(1) automatic appeal to SC

(2) bifurcate trial (have to establish guilt before any sentencing takes place)

(3) Guided Discretion

a.  list of aggrevating circumstances.  Has to fulfill one, jury has to identify which one they are using.  On pg. 527.

b. #7, depravity of mind, is a catch-all.  

c. this is the only statutory scheme that has survived.

(b) Eddings v. Oklahoma , 1982

(i) rule:  child abuse is not irrelevant, judge has to accept it as potentially mitigating evidence.

(c) Penry v. Lynaugh, 1989

(i) rule:  low mental capacity and abused background, while cannot be ruled on constitutional grounds, could be used as mitigating evidence.

(d) Graham v. Collins, 1993

(i) rule:  court upheld the exclusion of youth as a mitigating factor.  said if he’s old enough to be tried for murder, it’s not a factor.

(e) McCleskey v. Kemp, 1987 

(i) facts:  two shots struck officer during a robbery, one of which was from D’s gun.  Stats introduced to argue the DP is unconstitutional because it’s racially tainted in it’s administration.

(ii) rule:  Statistics alone are not enough to make out an equal protection argument.

3) Note Cases

4) Claire’s thoughts

(a) Baldus Study

(i) the D would have had to show that there was racial discrimination in his case.  He would have to prove that Georgia passed or maintained the statute in order to be racist or that the prosecutor or cop made racial epithets.  

(ii) Court said that it’s an issue for the legislature.

5) Class Discussions

C) Death Penalty – Accomplices

1) Rules

(a) MPC

(b) C/L

2) Class Cases

(a) Edmund v. Florida

(i) rule:  you can’t base both the conviction and the death penalty on the same felony D was involved in.  (robbery  in this case)

(b) Tison v. Arizona, 1987

(i) Sons were convicted of felony murder (letting father escape) and got the death penalty based on the same felony.

(ii) contradicts Edmund.

3) Note Cases

4) Claire’s thoughts

5) Class Discussions

Checklist - Murder

· Does the felony murder rule apply?

· Yes

· was it an inherently dangerous felony?

· did the murder occur during perpetration?

· does the third party killer rule apply?

· is there proximate causation?

· what degree of murder applies?

· No f-m

· Are there defenses available?

· Voluntary act

· was it under hypnosis, sleepwalking, unconsciousness, acts of others, convulsions, reflexes or seizures?

· Provocation

· was it adultery or some other accepted form?

· was it only words? 

· Insanity

· ??

· Intoxication

· was it involuntary intoxication?  --> not guilty

· Legality

· was the act illegal when committed?

· Mistake of Fact

· did the mistake negative the mens rea?

· see chart

· Mistake of Law

· did the mistake negative the mens rea

· Self-Defense

· was there necessity, imminent threat, unlawful threat against you, and a reasonable and honest belief?

· What degree of murder?

· Britain – no degrees

· CA

· was there lying in wait, poison, etc. or constructive malice?

· deliberate intention (strong 1, 2+1, 2+3)

· planning activities

· pre-existing reflection

· pre-conceived design

· anything else not manslaughter ( 2nd degree (heat of passion, etc.)

· NY

· was the victim is a police officer, an employee of the state, or the D is a prisoner for life or on death row

· if not, if D committed murder with intent, depraved indifference or constructive malice then it’s 2nd degree

· Penn.

· was it intentional?  ( 1st degree

· was it felony murder?  ( 2nd degree

· anything else ( 3rd degree

CHECKLIST - General

· Crime

· what crime

· what degree

· Actus Reas

· voluntary act

· omission

· Mens Rea

· what’s required

· default rules for supplying mens rea in statutes

· what’s fulfilled

· alternatives

· felony murder

· constructive malice

· Causation

· But for

· Proximate

· Defenses

· Mistake of fact

· Mistake of law

· Impossibility

· Provocation

· Legality

· Excuses

· Insanity

· Intoxication (sometimes)

· Infancy

· Justifications

· self defense

· defense of others

· law enforcement

· necessity

· duress

· Possibility of success?
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