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1. Did D violate statute?

2. Strict liability, specific or general intent? 

3. D’s actus reus

4. D’s mens rea

5. Completed crime or attempt?

6. Defenses



1. Introduction

a. Criminal Law

1. moral condemnation/stigma of society, plus significant social harm, for acts that violate series of commands binding upon community; line is blurred (e.g., OJ criminal and civil)

b. Procedural context

1. no arrest unless probable cause, judge decides whether arrest was justified, prosecution may file “information” or accused entitled to grand jury

c. Trial by jury

1. to prevent oppression of individual by government, overzealous prosecutors, drawn from cross-section of society.

d. What should law be? What are its goals? What happens when society confused?  When powerful sub-group makes rules?

2. Politics of Crime and Sentencing

a. Proof of Guilt at Trial

1. Proof beyond a reasonable doubt (In re Winship 1970)

i. Highest standard of proof demanded in law; prosecutor must prove this in criminal case (prima facie case).

ii. Rationale

a. far worse to convict an innocent man than to let a guilty one go

b. “a society that values the good name and freedom of every individual should not condemn a man for commission of a crime when there is reasonable doubt about his guilt.” (Winship).

iii. 5th Amendment: due process clause, presumption of innocence

iv. Trial court and appellate court have different standards of proof

Owens: 

relied on presumption of innocence; convicted on circumstantial evidence.

( on appeal, ct only had to find that a reasonable jury could come to such a conclusion, not held to beyond reasonable doubt standard

a. Jury Nullification: 

i. entitled to acquit D if no sympathy for government’s position

1. Pro: Paul Butler

a. race-based nullification, victimless crimes should be acquitted because of tyranny of majority, immoral to use justice system to punish the poor

2. Con: Leipold

a. race should not be used, period; jury do not have enough info at that point to make such decisions called for by Butler

3. Policy debate—Jury Nullification

	Pro Jury Nullification

· Empowers minorities to act outside the system—local democracy

· Counters moral injustice suffered by minorities in other areas

· Heightens awareness—political crisis can lead to change
	Anti Jury Nullification

· Undermines rule of law; anti-democratic (goes against legislature)
· Threatens faith in impartiality
· Juries not informed enough to use nullification properly
· Perpetuation of stereotypes (if blacks always nullify)
· Slippery slope—everyone will use
· More criminals free than otherwise


ii. Rule: Right to nullify exists, but courts do not have to notify and can dismiss juror on failure to perform duty.

People v Williams: 

juror couldn’t convict based on personal beliefs, then dismissed; 

( juror has right to nullify, but ct has authority to discharge juror who is unable to perform duty; law unclear as to whether ct can tell jury of right to nullify

b. Principles of Punishment

· Who should be punished? Of those, how much?

· What is the justification for punishment?

i. Retribution versus Utilitarianism

1. Retributive: wrongdoers deserve punishment

a. Wrongdoing creates a moral disequilibrium in society; punishment brings this back to equilibrium.

b. Punishment a symbolic way of showing that he does not have more rights than the victim.  

c. Premise: human beings have free will; if choose to violate law, then will be punished.

d. Criticism: state doing harm; implementation unfairness; backward-looking

2. Utilitarian: goal is to augment the total happiness of society

a. Crime and punishment both detract from social happiness, must be weighted before applying.

b. Premises
i. people are pleasure-seeking

ii. people are rational calculators

c. Forms of utilitarianism

i. General deterrence: D punished to teach others 

ii. Specific deterrence: D is punished to deter him

iii. Incapacitation: incarceration prevents him from crime

iv. Rehabilitation: Best way to prevent future crime is by reforming individual

d. Criticism—guilt becomes optional, allows punishment of innocent; people not rational, cost-benefit different from expectation

3. Comparison
a. Retribution: looks back at crime to justify punishment

b. Utilitarian: looks forward to deter crime, doesn’t matter how much criminal deserves punishment

4. Hybrid approach

a. general aim of criminal law to deter future crime

b. but, distributive justice sets limits on who should be punished—only those who deserve it

c. Example: a strict utilitarian would allow punishment of an innocent person if that would have an overall beneficial effect, but a retributivist would not allow punishment since innocent person did nothing wrong.

d. Example: in most states attempted murder is a lesser crime than murder.  To utilitarian, this doesn’t make sense because attempted murderer just as dangerous and in need of deterrence as person who succeeded. Under retributive grounds, because attempted crime caused a lot less social harm, so punishment is less.

ii. Theory versus Reality

1. Robert Blecker’s study of one prison in DC exposes the failure of theories to conform with reality.

2. retribution—deserving criminal suffer less in prison; more power

3. general deterrence—persons on street do not know of punishment

4. specific deterrence—cost-benefit analysis works for crime; better to steal than to work

5. incapacitation—slots theory; market-dependent; new members rise to take up slots

6. rehabilitation—doesn’t work; they come back.

iii. Who and how much punishment?

1. Utilitarian—only if it has deterrent effect

2. Retributive—the more reprehensible the crime, the greater the punishment

3. Extenuating circumstances, extreme duress: punish those in life-death situation?

Queen v Dudley and Stephens
murder and cannibalism at sea; extenuating circumstances; what message to send? deserve to be punished?

4. No future harm to society: unfortunate accident, deter what?

People v Superior Ct (Du)

Korean woman shot black teen; light sentence because not a threat to society, law-abiding citizen.

If no harm, still imprison?: Less harm with age.

US v Jackson
robbed bank 30mins after parole, sentenced to life, dissent more utilitarian—tendency to commit crime decreases with age

c. History of Punishment in America

1. Indeterminate sentences—actual time of release dependent on parole board’s estimation of rehabilitation.

2. Problems—reliance on keeping people in prison, expensive, discriminatory against minority.

3. 1970s, indeterminate sentences believed to be discriminatory, movement towards fixed sentences, reduced discretion of judges, parole

4. crime and criminal history determine sentences; commission set up

5. 1980s—Reagan and Bush—get tough on criminals

6. irony of sentencing reform—minority punished even more harshly 

3. Constitutional Limitations

a. 8th Amendment

1. proscribes “cruel and unusual punishment”

2. Rule: death penalty for some crimes violate 8th amendment for being cruel and unusual.

Coker v Georgia (US1977): [c63, n26] 

D a bad character raped many women, prone to escape, murdered; sentenced to death 

( reversed: death penalty for rape of adult women ruled unconstitutional; death sentence not inherently cruel and unusual, but in this case, grossly disproportionate and excessive

Considered changing public attitudes: by 1977, only GA has death for rape; rape is not murder

Dissent: rape is not minor crime—irreparable damage to V and family, 8th amendment cannot interfere with GA constitutional powers to impose punishment


3. Harmelin Rule: For non-death penalty cases, states have right to decide on own punishment, proportionality still debated.

Harmelin v. Michigan (US1991) [c70, n29]

D possessed 672g of cocaine; life sentence; does 8th amendment contain a proportionality guarantee, which would bar excessive punishment?

( not unconstitutional 

i. Scalia: rejects three tests of Solem (1983): 1) gravity of crime, 2) intra-jurisdictional comparison, 3) inter-jurisdictional comparison.

a. 8th—no proportionality guarantee; original intent directed against certain forms of torture.

b. death sentence is different; otherwise, states should decide on punishment

ii. Kennedy’s three justice opinion states current law ( a narrow proportionality principle

a. states should be free to adopt penological theory; subject to local conditions

b. 8th amendment does not require strict proportionality, just forbids “grossly disproportionate” ones

c. Solem first prong as a threshold test: if crime is serious enough, then no need to test other two prongs, and any term of imprisonment is permitted.

d. If not serious, then consider other two prongs.


4. Rule: discretion crucial to criminal process

McClesky v REMP (1987) [c332, n33]

Baldus statistical study( blacks more likely to sentenced to death, especially if V is white; based on this, GA capital punishment violates Equal Protection Clause of 14th Amendment?

( has to prove purposeful discrimination in his case; can’t use broad statistical study, it doesn’t prove his jury was biased; cannot undermine discretion essential to criminal law process

b. CA Three Strikes and 8th Amendment

1. Three strikes violated 8th on cruel and unusual punishment

Brown v Mayle (2001):

D to life for stealing three videotapes

( follows Andrade decision, violates 8th ; rejects three strikes

2. NO violation, 8th does not have proportionality guarantee:

People v Romero (2002): 

D sentenced to 25 years to life for stealing with priors.

( adopts Scalia, rejects proportionality guarantee of 8th, deference to legislature, rejects Brown and Andrade; 

sentence must proportional to criminal, not just triggering crime.

[utilitarian argument: criminal more likely to continue to commit crimes; versus retributive analysis: presumably he was punished for earlier crimes, and law cannot punish someone for what he may do in the future.]

c. Statutory Clarity

ii. Void-for-vagueness doctrine

1. 5th (federal) and 14th (state) amendment on due process requires definiteness of statutes to prevent vagueness and broadness and abuse of police power.

2. Fair Notice: A person of ordinary intelligence must be able to understand its meaning and thus put on notice that her conduct comes near the proscribed area.

Papachristou v Jacksonville [c96, n43]

vagrancy ordinance defines a large number of people as vagrants

( fails to give notice to ordinary person; encourages arbitrary arrests; could be directed against unpopular groups.

3. Assume constitutionality, deference to legislature, when in doubt try to find legislative intent:

Banks
when in doubt, look at history, language, legislative intent 

Foster
“carry”: gun immediately available or transport? 

4. Non-discriminatory Enforcement: Definiteness of statute to prevent arbitrary and discriminatory exercise of police power.  Too broad, criminalizes legal behavior.

Kolender v Lawson: 

black man stopped all the time

( Cal Penal code unconstitutional on its face; unclear what is “credible and reliable identification”—could be used for arbitrary arrests.

Chicago v Morales:

good intentions, but vagueness can lead to arbitrary arrests of non-gang members

d. Rule of Lenity

i. when statue is vague and cannot decide either way, as a tiebreaker, rule for D.

ii. this is a principle of statutory of interpretation.

4. Actus Reus

a. Physical and external part of crime; the conduct and/or result of a crime.

1. Two elements:

i. Act or Omission: voluntary act or omission to act when there is a legal duty to act

ii. Social Harm

2. Rationale 

i. deterrence: person who acted involuntarily cannot be deterred, so punishment useless

ii. retributive: person who acted involuntarily did not choose to cause social harm.

b. Voluntary act required: 

1. Definition: willed muscular contraction or bodily movement by the actor.

2. Coerced acts are not voluntary.


Martin v. State [c111, n56]

PO force drunk to walk out to driveway, then arrest for public drunkenness

( no voluntary act = no actus reus = no crime.
3. Unconscious acts are not voluntary.

Utter
Father with conditional response problem kills son; 

( no homicide because no voluntary act. 

4. Memory loss is generally a voluntary act: just because he do not remember your act doesn’t mean it was involuntary.

c. Thought crimes

1. Spectrum from thought to completed act: at what point is it a crime?

2. Value privacy, not a police state, sphere of freedom, artistic expression, exchange of ideas.

Alkhabaz 

Student post horrific stories about torture and kidnapping of women

( no act (i.e., threat) committed that violate law. 
3. Rule: In order to be guilty of an offense, it is sufficient that a person’s conduct included a voluntary act, not necessary that all aspects of his conduct be voluntary.

i. Time frame: even if immediate act was involuntary, expanded time frame could make person culpable to entering into such a state.


People v. Decina [n61]

Man with epileptic seizure drives, killed several young girls.

( consciously undertook risk, criminal negligence, convicted under broad time-frame.

ii. Contra Martin, no crime [short-time frame]

d. Omissions (negative acts)

1. General Rule: No criminal liability to act unless there is legal duty to act.

2. Rationale: too difficult to prove mens rea for person who stands by.

Beardsley.

Man’s friend takes drug, later dies; but no legal duty to care. 

Barbar [c124, n65]

Doctor did not continue life support for patient in vegetative state, causing death; not criminally liable given circumstances; court struggled to paint this as omission—thus, not criminal.

3. Legal duties

i. husband/wife

ii. parent/child

iii. creation of risk

iv. contractual

v. seclusion from help

e. MPC on Voluntary Act and Omission [2.01]

1. A person is not guilty unless liability based on conduct 

i. which includes voluntary act or 

ii. omission to perform an act of which he is physically capable

2. NOT voluntary acts

i. reflex or convulsion

ii. bodily movement during unconsciousness or sleep

iii. hypnosis

iv. bodily movement that is not a product of the effort or determination of the actor

3. Liability for omission only if

i. expressly made sufficient by law defining offense

ii. a duty to perform the omitted act is otherwise imposed by law.

f. Categories of Social Harm

1. Result: some crimes prohibit specified results

i. murder: death of human being

2. Conduct: some crimes prohibit specific conduct, regardless of whether there was harm

i. driving under the influence of alcohol

3. Attendant Circumstances: a fact that must be in existence at the time of the actor’s conduct, or at the time of a particular result, without which the conduct or result is not a crime
i. sexual intercourse between man and woman not a crime, unless attendant circumstances exist: 1) woman, not his wife, 2) no consent from woman.

5. Mens Rea

a. General

1. An act does not make a person guilty, unless the mind be guilty.

2. Supreme Court: requirement of mens rea “is as universal and persistent in mature systems of law as belief in freedom of the human will and a consequent ability and duty of the normal individual to choose between good and evil.”

3. Utilitarian arguments for: 

i. one who causes harm accidental need not be reformed, no future harm to society

ii. deterrence: cannot be deterred unless one knows of wrong

4. Retributive:

i. belief in individual choice, punish those who choose to do evil; 

ii. human dignity suggests society should not condemn those who did not act with culpable mind

b. Broad/culpability definition: 

1. Committed actus reus with vicious will, evil mind, or morally blameworthy mind; no need for actual intent to cause specific harm.

Regina v Cunningham.

D wrenched gas meter, causing V to inhale gas; tr court instructed malicious = wicked (broad)

( reversed by adopting narrow meaning—turning point for malicious meaning more than just wicked. 
c. Narrow/elemental definition

1. Particular mental state provided for in the definition of an offense 

i. e.g., if one kills unintentionally, then he would not be convicted of murder if it is defined “intentional killing”

d. Specific v. general intent

1. Specific intent contains one of the following:

i. intent to commit some act that is not part of the actus reus of the offense.

ii. special motive for committing actus reus of the offense

iii. awareness of a particular attendant circumstances

Examples: 

1) Burglary: breaking and entering w/intent to commit felony; actus reus is breaking and entering; mens rea is not part of actus reus; crime of burglary doesn’t depend on whether there was felony, but crime is incomplete unless there was intent to commit felony.

2) Larceny: taking and carrying away of property of another with intent to deprive owner: no crime unless actus reus is committed with mens rea to deprive owner.

3) Receiving stolen property with knowledge it is stolen: actor must be aware of (have knowledge) of the attendant circumstance that it was stolen.

2. General intent: only blameworthy state of mind needed; intent in the broad/culpability sense of mens rea

i. Example: battery is “unlawful application of force upon another.”  “Unlawful” means act must be committed in a morally blameworthy manner, but nothing specific in mind needed.

3. MPC: no specific and general intent distinction.

e. Transferred intent

· Specifically, A intents to shoot B, but kills C instead; guilty of intentional murder; only difference is the identity of the victim.

· MPC same as CL: a person “purposely” or “knowingly” causes a result if the result differs only “in the respect that a different person or…property is injured or affected.” [2.03(2)(a)].

f. Common Law definitions of mens rea

1. Intentionally: 

i. Can be narrow, but ordinarily involves 

a. conscious object to cause result

b. acts with knowledge that conduct virtually certain to cause result

Example: 

D plans bomb in plane to kill A, others die also; D intentionally killed A and B (virtually certain that B will die as result) [contrast MPC]

ii. Intent can be inferred from circumstances

Conley: 

high school party fight; V suffered permanent disability; 

(  D claims no intent, but intent can be inferred from surrounding circumstances

iii. Unclear intent: read into it what Congress intended

Holloway: 

carjacking, with intent to use gun if necessary; unclear federal statute;

( ruled Congress intended broad mens rea, both conditional and unconditional use of gun.

iv. Specify what exactly intent applies to; punctuation important in understanding meaning.

Morris:

Internet worm, D argues no intent to harm on grounds of unclear statute; 

( held “intent” only applied to accessing, not causing harm; so no need to prove intent to harm in order to convict

2. Motive: motive not same as intent

i. e.g., doctor kills terminally ill patient; killing intentional, but motive good versus a bad doctor whose motive is sinister

3. Knowingly
i. Some common law crimes require knowledge of attendant circumstance:

a. aware of fact

b. correctly believes that it exists

c. suspects that it exists and avoids learning it (aka willful blindness) [contrast MPC on C: knowledge established if aware of high probability of its existence—thus, a question of degree in MPC]

State v Nations:

underage girl dancing; manager did not see her ID; 

( in MPC, since she is aware of high probability, she acted knowingly; but state did not adopt MPC definition of knowingly, it only proved recklessly, but not knowingly; therefore, no conviction

4. Willfully: many definitions; an act done with a bad purpose.

5. Negligence: should be aware that conduct creates substantial and unjustifiable risk

i. e.g., D drives car at high speed = negligent BUT if in order to save a person’s life, then risk may be justifiable

6. Recklessness: various definitions, consciously disregards a substantial or unjustifiable risk of which he is aware; 

i. unlike negligence, requires actor to be subjective aware of unjustifiable risk.

7. Malice: intentionally or recklessly cause the social harm prohibited by offense.

g. Model Penal Code [2.02]

1. purposely
i. conscious object to engage in conduct

ii. is aware of existence of attendant circumstances or believes or hopes that they exist

2. knowingly
i. with attendant circumstances or conduct, one acts knowingly if he is aware that his conduct is of that nature or that such attendant circumstances exist 

ii. with a result of his conduct, one acts knowingly if actor is aware that it is practically certain that his conduct will cause result

iii. in 2.02 (7), aware “of a high probability of its existence, unless she actually believes that it does not exist.” ( MPC version of CL willful blindness

Example: D consciously desires to kill A, and does so by putting a bomb on board a plane that contains both A and B.  D purposely killed A but knowingly killed B.

3. recklessly
i. consciously disregards substantial and unjustifiable risk that the material element exists or will result from his conduct.

4. negligently
i. should be aware of substantial and unjustifiable risk: “a gross deviation from the standard of care that a reasonable person would observe in the actor’s situation”

ii. “actor’s situation”: allow courts to inject more subjectivity into deciding what standard should be used

h. Principles of Statutory Interpretation

1. Common problem in interpretation: mens rea apply to some or all actus reus of offense?

2. Common Law principles:

i. legislative intent

ii. mens rea term in definition

iii. punctuation

iv. generally assume that mens rea do not apply to attendant circumstances of crime

3. MPC principles:

i. Generally, mens rea modifies each actus reus element of offense, unless clearly stated otherwise. [2.02(4)]

ii. If negligence suffices to establish an element of an offense, then other three intents also suffice…etc. [2.02(5)]

iii. Intent not included: when intent not included in statute, MPC states that intent can be assumed and proved under purpose, knowledge, and reckless only. [2.02(3)]

Staples: unregistered machine gun under National Firearms Act; was there mens rea requirement?  

( Majority say yes though not explicitly included; unreasonable to jail owners who in good faith did not know of offense.

i. Strict Liability

1. Crimes that do not need a mens rea requirement, convict purely on actus reus:

Garnett:

mentally retarded 20 year old had sex with 13.

( statutory rape is strict liability; convicted regardless of intent

2. Public Welfare Offenses

i. involves malum prohibitum conduct ( conduct that is wrongful only because it is prohibited (e.g., motor vehicle laws).

ii. Punishment usually minor: monetary fine or very short jail sentence.

iii. Degree of social danger: single violation of a public welfare offense usually threatens the safety of many persons.

3. Non-Public Welfare Offenses:

i. statutory rape

4. Not unconstitutional per se, but there is a presumption against strict liability, on cases where silent.

5. MPC 

i. abolishes strict criminal liability except as to “violations,” for which imprisonment is never permitted. [2.05]

ii. if silent, then must prove purpose, knowledge, or recklessness. [2.02(3)]

j. Mistake of Fact

1. Common Law

i. For strict liability crimes, mistake of fact not a defense.

ii. Specific-intent crimes:

a. Rule: D not guilty of specific-intent crime if mistake of fact negates specific-intent portion of crime 

i. reasonableness not an issue here.

b. BUT unreasonableness speaks to mistake—jury can disbelieve honest mistake if really unreasonable.

Navarro: 

Man stole beams thinking it was abandoned; good faith, even if unreasonable?  

( Yes, man lacked specific intent; just need good faith mistake, not reasonable as well.

iii. General-intent crimes

a. General Principle: as result of mistake, D committed crime without a morally blameworthy state of mind.

b. Rule: If mistake of fact was reasonable, then not guilty of general-intent crime.

i. If mistake of fact unreasonable, then she acted with culpable mind (mens rea).

c. Depending of definition of offense, persons who acted exactly the same may be treated differently under mistake of fact.

iv. Exceptions: 

a. Moral Wrong
i. sometimes, courts will convict even if mistake of fact negates intent if D’s conduct is immoral even under facts as believed by D.

b. Legal Wrong
i. if mistake of fact negates intent of one crime X but would be guilty of lesser crime Y, then convict for X.

2. MPC


i. Rule: mistake of fact or law is a defense if it negates mental state—purpose, knowledge, belief, recklessness, negligence—required to establish any of the elements of the crime. [2.04]

ii. Not a defense if situation as person believed it to be would constitute a different crime—will be guilty of that lesser crime. [2.04(2)]
k. Mistake of Law

1. Rule: Mistake of law generally does not relieve an actor of liability for the commission of a criminal offense.

Marrero: 

peace officer with gun in club; reasonable misreading of statute; 

( mistake of law not an excuse; excuse only if afterwards law proved to be invalid.

2. Justifications:

i. Certainty of law

a. BUT, true in early common law, when laws were few, but now, many criminal statutes.

ii. Concern about fraud: invite every D to claim this

iii. Promote education

a. BUT unless person chooses to do wrong, he should not be punished.

3. Exceptions
i. Sometimes, courts will rule a D not guilty if mistake of law negates intent.

a. Almost always, the D’s mistake or ignorance of law will relate to a law other than the offense for which he is being charged (i.e., I was mistaken about another law)


Cheek: 

tax evasion, D believed he didn’t have to pay because wages is not “income”; violation is a specific-intent crime

( tr. ct erred by instructing belief must be honest and reasonable; reasonableness doesn’t apply in good faith misunderstanding; if D genuinely believed wages not income, then not guilty of offense of violating a “known” legal duty.

[however, D’s is not misunderstanding, but disagreement.]

4. MPC
i. Same as mistake of fact; D not guilty if mistake negatives purpose, etc. needed to establish material element of crime. [2.04(1)(a)].

ii. Mistake of law is a defense if

a. statute of other enactment defining offense is not known to actor and has not been published or otherwise reasonably made available prior to conduct alleged

b. Authorized reliance doctrine [2.04(3)]
i. relied on official statement of law, if later proved to be false ( then not guilty:

1. statute

2. judicial opinion

3. administrative order

4. an official’s interpretation of the law

iii. Lambert

a. violates due process to punish someone for crime in which he was unaware

b. confine to strict case of

i. Omission crime (e.g., failure to register)

ii. Status: duty to act must be based on a status condition rather than an activity

iii. Nature of offense is malum prohibitum.

6. Homicide

General Overview

	Common Law
	MPC

	Murder

Killing of a human being with malice aforethought.

· Willful, premeditated, deliberate

· Natural and probable consequences inference

· Deadly-weapon rule

· Intent to seriously injure

· Abandoned and malignant heart

· Felony murder


	Murder

· purposely or knowingly

· recklessly with extreme indifference to human life 

· recklessness may be inferred in commission of felony

	Manslaughter

· Voluntary: heat of passion killing; imperfect self-defense

· Involuntary: criminally negligent


	Manslaughter

· Ordinary reckless homicide 

· Extreme mental or emotional disturbance 



	
	Negligent homicide

· criminally negligent homicide




a. Common Law definitions

1. Murder: 

i. killing of a human being by another human being with malice aforethought 
2. Manslaughter:
i. unlawful killing of a human being by another human being without malice aforethought.

3. Degrees of Murder

i. no separation into degrees in common law, but found in many homicide statutes

ii. 1st degree:

a. defined by statute

b. “willful, premeditated, deliberate” 

Forrest: 

killed terminally ill father; 

( mercy killing, but premeditated and deliberate; guilty of 1st
c. Committed in the course of another specifically enumerated felony: felony-murder is 1st degree murder; all other felony murders are second degree.

iii. 2nd Degree: 

a. all other intentional murders, e.g., intentional killings but not premeditated and deliberate

Midgett: 

father punches son, killing him

( but no intent, no premeditation or deliberation; 2nd degree murder

b. reckless, with depraved heart 

4. Proving Intent

i. Intent to kill, unjustifiable, inexcusable, and unmitigated

ii. Natural and probable consequences inference: intends consequences of voluntary acts

iii. Deadly-weapon rule: infer intent if D directs deadly weapon against vital part of human body

iv. Willful, deliberate, premeditated killing = 1st murder

a. willful = intentional

b. Deliberation: quality of thinking processes; generally need for calm, cool analysis; could be premeditated w/o deliberate 

c. Premeditated: quantity of time taken; could be very brief

Schrader:

stabbed gun seller 50 times; 

( D—no time for premeditation; but could be established very quickly; guilty of 1st
v. Murder: Intent to Inflict Grievous Bodily Harm

a. D stabs V in stomach, V dies although D did not intend to kill him; guilty of murder

b. generally 2nd murder

vi. Murder: Extreme Recklessness (Depraved Heart)

a. extreme indifference to value of human life, depraved or abandoned and malignant heart

b. acts with malice aforethought

Berry
leaving a pit bull in area with children, kid mauled to death

( aware that dog is dangerous to human life, leave for jury to decide his awareness of the probability of risk. 

c. generally 2nd murder

vii. Felony-Murder Rule

a. Guilty of murder if kills another person, even if accidentally, in the commission of felony

i. D robs business, V dies of heart attack; felony-murder rule applies

ii. D carjacking, flees, kills V in car; felony-murder, strict liability applies

b. Could be 1st or 2nd degree murder, depending on felony.

c. Controversy: almost no deterrence, disproportionate punishment (no culpability for murder)

d. Limitations

· Attempts to limit harshness of rule

i. Inherently dangerous: felony must be inherently dangerous to human life

1. some courts look at felony in abstract, some look at specific circumstances (e.g., medical quack’s patient dies)

ii. Independent felony: felony must be independent of or collateral to the homicide

1. to prevent bootstrapping of manslaughter into murder

2. e.g., mother/boyfriend beats kid, kid dies; homicide not separate from child abuse

iii. In Furtherance: must be causal connection between death and felony

1. e.g., plane transporting marijuana crashes, V dies, not guilty of FM because crash caused by bad weather, not commission of felony

iv. Agency Rule: homicide must be actually or constructively caused by D

1. e.g., robbery, off-duty cop kills two robbers; other two robbers not liable for deaths

5. Manslaughter

i. an unlawful killing of a human being by another human being without malice aforethought

ii. Voluntary Manslaughter (intentional)


a. a murder is reduced to voluntary manslaughter if committed in sudden heat of passion, under adequate provocation 

b. Four elements: 

i. acted in sudden heat of passion (e.g., anger, fear, jealousy)

ii. passion a result of adequate provocation

iii. no cooling off time (Berry exception allowed for accumulated provocation)

iv. causal link between provocation, passion, and homicide

Berry: strangled wife after being taunted; 

( although a cooling off period followed, there was a long history of provocation; reduce to voluntary manslaughter

c. Determination of adequate provocation generally left to jury, but some provocations are never adequate.

d. Insufficient provocation: words, observation of unfaithfulness in fiancé, learning about adultery, light battery.

Girouard: 

army officer kills wife after taunted; provocation to mitigate? 

( no, words not enough, no evidence of bodily harm to D, can’t consider frailty of particular individual;

e. Reasonable Man standard 

i. Applied to provocation defense: reasonable for a person to respond as he did?

ii. In theory, an ordinary person, not belligerent, sober, of normal mental capacity

iii. Under influence of MPC, movement to subjectivize standard to take into account the actor’s situation.
Camplin: 

boy of 15 kills man who sodomized and taunted him; 

( should be held to standard of someone his sex and age in his situation 

BUT man kills two lesbians, sought to introduce his own history of abuse by woman

( denied; not reasonable even if admitted, D could have walked away.

iv. Cultural defense upheld at times, but dangerous slippery slope, trivializes anti-killing message of criminal law.

v. External demographic features, but not internal personality traits are part of an actor’s situation.

	Yes
	Gray Area
	No

	Sex

Age

Ethnicity
	Upbringing

National origin

Urban subculture


	Temperament

Idiosyncratic personality traits

Drunkenness


iii. Involuntary Manslaughter: Criminal Negligence

a. General Rule: A person who kills another person in a criminally negligent manner is guilty of involuntary manslaughter.

b. Often blurred with depraved heart, reckless murder [contrast MPC, where no manslaughter possible unless consciously disregards risk]

State v Williams (1971)

parents did not bring kid to doctor, died

( held, guilty of manslaughter, negligence; failed to follow standard of reasonable person; negligent conduct.

parental duty to care for child; under WA law, simple or ordinary negligence (civil as opposed to criminal) is sufficient for charge of involuntary manslaughter;

failure to exercise ordinary caution of reasonable man in his situation, regardless of intention, ignorance, must measure up to this standard; court found that parents put on sufficient notice; 

afraid that welfare agency may take kid, thought aspirin is enough; 

c. What reasonable actor?  In parents’ situation?  What if they believed in something weird?  Prayer as strategy for healing?

d. Tension: Should actor be punished for negligently causing harm to others?

i. no, utilitarian—negligent actor can’t be deterred 

ii. no, retributive—punishment should be reserved for those with conscious fault

e. MPC doesn’t buy utilitarian argument

i. when people know of punishment, they will have extra incentive to be careful; this motive may promote awareness and be effective as control

f. Against punishment for negligent actor:

i. voluntary harm-doing is the essence of fault

ii. punishment is very serious, and no one should be punished unless acted immorally, voluntarily harmed someone

g. Just deserts measured against the person

i. must fathom the kind of man who committed act; actor who was negligent may have moral flaws like insensitivity and egocentricity 

ii. should be blamed, not punished; blamed for not developing one’s potentialities; difference between blame expressed in a judgment for damages and the blame implied in punishing a criminal.

h. “Gross deviation from the standard of care that a reasonable person would observe in the actor’s situation” [MPC 2.02(2)(d)]

i. ambiguity in “situation”

1. blind, temporary heart attack ( would be considered

2. inherited traits—intelligence or temperament ( not considered in judging negligence 

3. If we get rid of traits, then element would be devoid of all its objectivity.

4. Leave issue to courts.

Hernandez: 

drunk driver kills; D appeals admission of drinking stickers/logos in court

( held, no need to introduce D’s knowledge of effect of alcohol in proving his criminal negligence.

iv. Involuntary manslaughter: unlawful act doctrine

a. guilty of manslaughter if committed in the course of an unlawful act not rising to level of felony.

b. broad and narrow definitions of rule, as well as some jurisdictions that do not recognize this doctrine.

b. MPC 210.1

1. Guilty if he takes a life purposely, knowingly, or recklessly, or negligently. [210.1(1)].

2. Three forms of criminal homicide: murder, manslaughter, negligent homicide.

i. no separation into degrees

ii. no “malice aforethought”

3. Murder
i. committed purposely or knowingly

ii. committed “recklessly under circumstances manifesting extreme indifference to value of human life” [same as CL depraved heart].

iii. Felony-murder abandoned, BUT reckless indifference may be presumed if the person causes the death during commission of an enumerated felony (burden of proof on prosecution) [210.2(1)(a)]

iv. Grievous injury: not in MPC, subsumed under recklessness

v. Felony of first degree.

4. Manslaughter
i. Committed recklessly, but not with an indifference to human life (if so, would be murder)

a. Liability for manslaughter under MPC cannot be founded on criminal negligence; cannot be convicted of this serious offense unless committed with a conscious disregard of a substantial and unjustifiable risk.


ii. Extreme Mental or Emotional Disturbance: 

a. A homicide that would otherwise be murder is manslaughter only if there is reasonable explanation or excuse, from the viewpoint of a person in the actor’s situation under the circumstances he believes he was in. [210.3(1)(b)]

b. Subjective factor of EMED and objective factor of reasonableness (left to jury to decide).

c. Second degree felony.

Casassa: 

man rejected by woman, killed her with steak knife; acted under extreme emotional disturbance

( ct admitted EMED, but unreasonable even if considered subjectively

5. Negligent murder

i. Committed negligently
ii. = involuntary manslaughter at CL

iii. Felony of 3rd degree

c. Capital Murder: Constitutional Issues

1. Furman v Georgia (1972): set aside death sentences in four GA cases; all nine justices filed opinions

2. Effect of Furman: to counter SC’s concern with the unfettered discretion of juries to impose death sentence, most states revised statutes to allow for post-conviction hearing during which parties may introduce aggravating or mitigating factors

3. Rule: Procedure for introduction of mitigating and aggravating evidence in post-conviction hearing is constitutional.

Gregg v Georgia [c315]

on constitutionality of GA capital sentencing procedure

( held, death sentence not per se unconstitutional, procedure for introducing mitigation evidence guided by objective standards; satisfies 8th and 14th amendment

i. Atkins: national consensus that mentally retarded should not be executed.

4. Fairness: inept defense attorneys, prosecutors withholding mitigating evidence.

5. Cost: extreme burden on society, can’t be equally pay for all.

6. Capitalistic system OK outside of the justice system—American rule—but in justice system, each person must have equal opportunity to have his interests protected by competent lawyers.

7. How do we make it just?  Does it all boil down to money?

7. Rape

a. Definitions

1. Common law: 

i. carnal knowledge of a woman forcibly and against her will

ii. martial immunity: husband exempt from personally raping wife

2. MPC

i. “a male who has sexual intercourse with a female not his wife is guilty of rape if he compels her to submit by force, threat of imminent death, serious bodily injury, extreme pain or kidnapping, to be inflicted on anyone.” [213.1(1)(a)]

ii. MPC is silent on mens rea for rape, so purposely, knowingly or recklessly.
3. Statutory: 

i. various definitions, but generally includes: not his wife, force or threat of force, against her will, w/o her consent.

4. General-intent offense

i. many rape statutes are silent on this matter, but it is a general intent crime.
b. Key Elements

1. Force/Threat of Force

i. Lack of consent not enough, force needed to complete rape offense.

ii. Resistance requirement: 

a. Victim must show some resistance

b. if no resistance, then must show she was deterred by threat of substantial force.

c. Criticism:

i. woman must resist, raising danger to self

ii. Implies that verbal no is not enough.

d. Many states retain the resistance requirement; reasonable resistance all that is required.

e. Some states even abolish force requirement totally, focus only on consent.

iii. Much controversy over how apparent force has to be, and extent of force.

iv. Rape laws treat women as property?

v. Bad History: tradition of treating harshly female victims of rape and sexual abuse; requires extra evidence to prove crime; woman’s entire sexual history open to review.

vi. Biases still prevalent today: scantily dressed woman presumed to be asking for it.

vii. Male views: assume that they have to fight it in order to be resisting?

2. Against her will [subjective state]

i. Did she consent, irregardless of what she said?

3. Without her consent [communication of intent]

i. What did she say?

4. Examples: Force needed.
Rusk v State: 

V went to bar, gave ride to D, D asked V to go to his room, had sex

( force essential element of rape; no clear evidence of force.

[dissent: threat of force may defeat resistance; woman at night in strange neighborhood, man holding her car keys]

State v Alston: 

D and V had on-off relationship; found V in school, escorted her back to house, had sex

( against her will, but no force/threat used, no rape

Berkowitz:
V goes to D’s dorm room, talked, had sex;

( PA law requires forcible compulsion—lack of consent not sufficient for rape; no clear evidence that V was forced

i. BUT some jurisdictions lowered the requirements for rape, eliminating the force requirement.

MTS: [c394, n123]

under NJ law, if not given affirmative permission, any physical force is sufficient to establish sexual assault.

( found V gave no consent, D guilty.

5. Actus Reus

i. Must involve penetration of vagina

a. non-consensual oral and anal sexual penetration = separate offense of sodomy

ii. Modern statutes: typically prohibit all forms of forcible sexual penetration, not simply vaginal intercourse

iii. At common law, husband immune from prosecution for rape of his wife.

a. by marrying, woman gives herself to husband

i. BUT, hard to accept that wife can never say no to husband on given occasion.

b. Wife regarded as property and treated as such, no right to refuse

i. BUT United States never accepted this

c. Protect marriage: government should not intrude into marital privacy and to promote reconciliation of partners

i. BUT wife’s safety should outweigh privacy concerns

iv. Marital immunity law slowly being abolished in US.

6. Mens rea

i. Since rape is a general intent crime, a reasonable belief that woman was voluntarily consenting is a defense.

ii. Two extreme interpretations: 

a. reasonable mistake is not a defense [converted to strict liability crime]

b. unreasonable mistake is defense [converted to specific-intent crime]

7. Rape w/o force

i. Statutory rape: underage girl

ii. Rape by fraud

a. if fraudulently induces woman to have sex, then no crime

i. D told V only way to save her life is to have sex with D; consented, no rape

b. If fraudulently induces sexual intercourse but V was not aware of it, then rape

8. Policy issues and problems

i. What is the harm of rape?

ii. What would be the effect of loosening threat or consent requirement?

iii. how to protect woman against unwanted sexual advances?

iv. tension between protection versus patronizing woman, cast as helpless creatures who need special assistance

v. Rape law a remnant of common law, rooted in ancient male concepts of property, virgin daughter worth a lot more to father; wife was chattel of husband.

vi. Tendency to blame the victim for asking for it or allowing it to happen.

vii. Rape as battery: Should be viewed as a crime of violence, privacy/autonomy, not property

viii. Rape as invasion of self
8. Attempt

Overview

	Common Law
	MPC

	· Actor intentionally commit the acts that constitute the actus reus of an attempt AND

· actor commits actus reus of attempt with the specific intent to commit the target offense.


	Acts with 

· culpability required for crime and

· purposely engages in conduct that would constitute crime OR

· acts with purpose of causing criminal result OR

· purposely does an act constituting a substantial step in furtherance of offense.

	· specific-intent crime


	· purpose

	Actus Reus

· Last Act

· Dangerous proximity test

· Unequivocality test, etc.


	Substantial Step


a. Attempt vs. Target Offense 

1. Common Law

i. punishment for criminal attempt is often lower than target offense

ii. Today, an attempt to commit a felony is a felony. 

iii. Generally, attempt is punished half as much as target crime.

2. MPC

i. With exception of first degree felonies, punishment for attempt, solicitation, and conspiracy same as for target offense. [5.05(1)].

ii. attempt to commit a felony of first degree is punished as a felony of second degree.

b. Merger Doctrine

1. Rule: criminal attempt merges into completed offense, if successful; can be convicted of attempt or offense, not both.

c. Mens rea

1. CL Rule: 

i. actor must intentionally commit the acts that constitute the actus reus of an attempt, e.g., taking a substantial step towards commission of crime.

ii. actor must commit the actus reus of an attempt with the specific intent to commit the target offense.

2. Criminal attempt is specific-intent crime.

Gentry:  

D poured gasoline over V; charged w/ attempted murder

( overruled, need to show intent to kill in order to prove attempted murder.

D points loaded gun at V, stopped before anything else happens; 

( if prove intent to kill, then convict on attempted murder; but if D only tried to scare V, then not guilty.

Bruce: 

D robs store, threatened/and shot V in stomach; charged with attempted felony-murder

( no such thing; criminal attempt is specific-intent crime, no intent requirement in felony-murder

Commonwealth v Peaslee.

D placed combustibles in building, solicited someone to ignite it, refused, then drove to location, but changed mind before getting there

( no crime, sufficiently far away from actual commission of crime.  

3. MPC essentially the same as CL [5.01]

A person is guilty of an attempt to commit a crime

i. if he acts with the kind of culpability otherwise required for commission of the crime AND he, 

ii. purposely engages in conduct that would constitute crime OR

iii. acts with purpose of causing criminal result OR

iv. purposely does an act constituting a substantial step in furtherance of offense.

4. Mens rea of attempt vs. target offense

i. Example: for fun, D fires into building.  

a. If someone dies, then can be convicted of murder for extreme recklessness (depraved heart); 

b. BUT if no one dies, cannot be convicted of attempted murder because D had no intent to kill.

d. Actus reus

· A lot of difficulties in deciding when an act becomes an attempt towards crime.

1. Several tests to divide line between preparation and act of attempt

i. Last act test: by the time of the last act needed for D to complete crime

a. Criticism: a lot of times, impossible for police to stop someone if they must wait until the last act.

ii. Dangerous proximity test: so near to result that danger of success is great:

People v Rizzo.

D planned to rob V of paycheck, drove around looking for him; not there, arrested by police: 

( dangerous proximity test, no V, therefore no attempt.  

iii. Unequivocality test: only charge with attempt when conduct in unequivocal

People v Miller.

D drunk, threatened to kill V, got gun, went to field, V ran away; 

( no attempt because actions equivocal; go to kill or to threaten?  
2. MPC adopts substantial step standard [5.01(2)].

i. substantial step must be “strongly corroborative of the actor’s criminal purpose.”

a. Examples: lying in wait, searching for or following the contemplated victim of the crime

b. enticing or seeking to entice the contemplated victim of the crime to go to the place contemplated for its commission, etc.

Reeves: 

two 12 year old brings rat poison to school to kill teacher; 

( following MPC, “a substantial step” towards commission?  yes.

3. Concerns in dividing attempt and preparation

i. vague line, so abuse of discretion?

ii. focus on culpability? wait until something substantive shows up.

iii. focus on crime prevention?  allow PO to intervene as soon as possible

e. Defenses to Attempt

1. Impossibility

i. Common Law

	Not a Defense


	Defense

	Factual Impossibility
	Pure Legal Impossibility
	Hybrid Legal Impossibility
	Inherent Impossibility

	intended end constitutes a crime, but fails to complete crime because of factual circumstances beyond his control or unknown to him


	engages in lawful conduct but incorrectly believes to be crime
	D’s goal is illegal, but commission of offense is impossible due to some mistake regarding legal status of some factual circumstances
	illegal purpose but means for doing so inherently impossible

	Examples



	pickpocket an empty pocket: guilty of attempted larceny

sexually assaults V, but impotent; guilty of attempted rape
	thought that turning in tax forms on April 15 is late and means tax evasion—not guilty of attempted violation of federal law
	shooting a stuffed bear: goal to kill bear is illegal, but mistake about bear makes it impossible—not guilty
	attempt to use voodoo priest to murder judge

Put curse on leader days before he was assassinated

	
	
	
	subject to judicial discretion

	MPC

	Not a defense
	A defense
	Not a defense
	subject to judicial discretion


ii. Easy to confuse hybrid legal and factual impossibility

a. Example: D shoots V; V already dead; factual impossibility because goal is illegal but for the fact that V already dead; also hybrid, goal illegal, but did not kill a “human being”

iii. MPC on Impossibility
a. D is guilty of attempt if his conduct “would constitute the crime if the attendant circumstances were as he believes them to be.” MPC 5.01(1)(a).

b. Thus, abolishes hybrid legal impossibility defense; preserves pure legal impossibility.

c. Rationale: person who fails to consummate an offense because of its impossibility is as dangerous and culpable as one who succeeds.

d. inherent impossibility subject to judicial discretion

2. Abandonment

i. Common Law ( no such defense

a. rationale: once social harm of attempt committed, person cannot undo harm, just like thief cannot return stolen good to avoid guilt

ii. MPC ( recognizes “renunciation of criminal purpose” [5.01(4)]

a. abandons effort to commit crime or prevents it from being committed

b. manifests a “complete and voluntary renunciation of criminal purpose”

f. Conspiracy 

Overview

	Common Law
	MPC

	Convict on both conspiracy and offense
	Either conspiracy or offense (but if continuing conspiracy, then both)



	crime as soon as agreement formed
	crime only when overt act taken



	specific intent crime 
	purpose



	object of agreement need not be crime
	object must be crime



	Pinkerton doctrine in most states
	No Pinkerton—co-conspirator not responsible for acts of other members




1. Definition: agreement between two or more persons to commit an unlawful or series of unlawful acts

i. intent to combine with others

ii. intent to accomplish illegal objective

2. Rationale: group criminality more dangerous than individual wrongdoing

3. Merger

i. Common Law ( may be convicted of both crime and conspiracy.

a. Example: D1 and D2 conspire to kill V, killed V; may be convicted of both conspiracy and murder

ii. MPC:

a. May not be convicted of both conspiracy and target offense unless conspiracy involves a continuing course of conduct  [1.07(1)(b)]

i. Example: D1 and D2 conspire to kill V, killed V: can’t be convicted of both conspiracy and murder

ii. BUT: D1 and D2 conspire to kill V1 and V2; killed V1, got arrested( charge with murder and conspiracy to kill V2

4. Actus Reus

i. Overt Act
a. under CL, crime of conspiracy is committed as soon as agreement is made

b. some jurisdictions may not convict unless one party commits act in furtherance of crime

i. D1 and D2 agree to rob bank; can’t convict yet until one party takes overt act (e.g., map out getaway route)

c. under MPC 5.03, “overt act in pursuance of such conspiracy” required except for felonies of first and second degree

ii. Method of forming Agreement
a. need not be in writing or even expressed, could be implied from choreography

iii. Objective
a. Common law: object need not be crime:

i. EX: D1 and D2 conspire to defame a person, defamation not a crime, but conspiracy is.

b. MPC: object must be crime

5. Mens rea

i. Common Law

a. Conspiracy is a specific intent offense, so mens rea: 

i. must intend to agree

ii. intend to accomplish goal

ii. MPC
a. D is guilty of conspiracy with others if he acts with purpose of promoting or facilitating the commission of the conduct that constitutes a crime.  5.03(1).

iii. Issue: Purpose vs. Knowledge

a. Can person be convicted of conspiracy if he had knowledge that another person will commit crime?

i. A rents room to prostitute, knowing that she will use it for illegal activity; guilty of conspiracy?

b. case law is split

i. Most courts and MPC will not convict unless D acted with purpose of promoting or facilitating crime.

ii. Sometimes, purpose may be inferred, if A rents room at a grossly inflated price, for example.

6. Pinkerton Doctrine: Conspiratorial Liability

a. Rule: co-conspirator is responsible for any criminal act committed by any other member of the conspiracy, if offense was object or reasonably foreseeable.

b. applied in many but not all states

c. Rule: not recognized under MPC.

Brothers W and D conspired, but W committed crime while D was in jail.

( both W and D charged with completed crime because act of one implicates all.  [under accomplice liability, no crime because D did not assist]

dissent: vicarious criminal responsibility no good.

d. Too broad in scope

Krulewitch v US 

D accused of inducing woman to go to Miami for prostitution; can hearsay evidence be introduced for conspiracy charges? 

( no, too broad to convict someone based on hearsay conversation that took place after crime had elapsed.  

ii. Tensions

a. Pinkerton too broad: generally, many conspiracies are open-ended, so that a conspirator may not know what colleagues are up to.

b. unfair against D, no harm done yet; conspiracy may be just that, conspiracy with no actual crime.

c. easily used by prosecutors to threaten civil liberties 

d. BUT unique danger of group criminality

e. police would be helpless to prevent crime

7. Defenses to Conspiracy 

i. CL and MPC: legislative exemption rule: can’t prosecute a person for a crime in which the law was meant to protect (e.g., statutory rape)

ii. under MPC, abandonment.

9. Accomplice Liability

Overview 

	Common Law
	MPC

	· derivative in nature, no crime of aiding and abetting


	· guilty of attempt crime, if crime not actually committed

	Mens rea

· intentionally engage in the acts of assistance AND

· act with the level of culpability required in the definition of the offense in which he assisted.

· BUT several exceptions (e.g., natural consequences)


	· with the purpose of promoting or facilitating the commission of the offense, actor…



	Actus reus

· Not an accomplice unless conduct in fact assists in commission of crime

· Trivial assistance counts


	· solicits such other person to commit the offense OR

· aids or agrees or attempts to aid OR

· fails to prevent when there is duty to act


a. Common Law:

1. Accomplice liability is derivative in nature; depends on the crime of person who is committing it; no common law crime of “aiding and abetting”

2. Ex: A assists P to rob bank

i. if P robs bank, A guilty of robbery

ii. if P arrested during attempt, A is guilty of attempt

iii. if P stopped before actions reach attempt stage, then A not guilty

iv. could be charged with conspiracy

b. Common Law Terminology 

· most states abolished categories

1. Principal First Degree ( person with mens rea who commits the crime or uses an innocent human being as an instrument

i. the guy who commits the act

ii. or the guy who uses an innocent person for act.
Bailey v Commonwealth 

D enticed drunk V to go out to porch with gun, called cops, who shot V to death 

( D guilty as principal in 1st degree; used PO, innocent instrumentality 

2. Principal in Second Degree ( person who intentionally assists the principal in the first degree to commit offense, actually or constructively present.

i. he’s the guy who waits in the car while P robs the bank

3. Accessory before the Fact ( person who intentionally assists in the commission of the offense, but who is not actually or constructively present during the commission.

i. he’s the guy who solicits the crime, provides the gun, etc.

4. Accessory after the Fact ( one who knowingly assists felon to avoid arrest, trial, or conviction  [generally treated separately from actual crime; generally less serious]

i. Rule: must have mens rea to commit actual crime to be convicted of principal of first degree

State v. Hoselton 

D charged as principal of first degree, even though he did not break and enter to steal from storage

( evidence too slim to convict him as a lookout

ii. Rule: Intent (MPC purpose) needed to be convicted of complicity

People v Lauria: 

call girls used D’s answering service; knew that some who used it were prostitutes

( but no conspiracy or complicity because he lacked the intent

c. Mens Rea

1. intentionally engage in the acts of assistance AND

2. act with the level of culpability required in the definition of the offense in which he assisted.

i. Exception Rule: Intent may not be required if D had culpable mind and aided the principal.

State v Foster: 

D charged with accessory to murder; beat up gf’s rapist, gave knife to friend to hold him; friend killed rapist; 

( guilty as charged; possessed culpable mind and intentionally aids another [even though did not intent to kill V]

ii. Exception Rule: Natural-and-Probable Consequences Doctrine

State v Linscott: 

D conspired with others to rob, but one accomplice killed V; claimed no intent to kill

( guilty of murder, death a foreseeable consequence of robbery

iii. Rule: Principal must have intent to commit crime in order to convict accomplice.

State v Hayes: 

D asked P to assist him in burglary, but P is grandson of store; pretended to help him 

( D not guilty of aiding and abetting because D did not enter store and P had no intent to steal.

d. Actus Reus

1. What act would = accomplice?

i. Not an accomplice unless conduct in fact assists in commission of crime

a. A opens window for P, but P went through another window; attempted to aid, but did not in fact, so no accomplice liability.

ii. Trivial assistance 

a. even if trivial, counts against A.

2. Rule: Presence at scene of crime not enough unless actually assisted crime.

State v Vaillancourt:  

D charged with aiding another to burglary.

( reversed; accompanying to scene and watching commission of crime not enough

3. Rule: Omission to act is accomplice liability only if he has duty to act.

i. Example: police officer sees crime but does nothing = assistance

Wilcox v Jeffrey:

musician did not get permission to play; 

( D guilty of aiding because he did not disapprove of illegal performance but profited from it.

4. Rule: Must be aiding and abetting a crime; if P not guilty of any crime, then A is not guilty of accomplice liability.

US v Lopez
D helped gf escape prison; wants jury instructed that if gf not guilty for reason of duress, then D is also not guilty of any crime 

( aider can be convicted only if principal committed a crime.

e. MPC

1. Liability for Conduct of Another; Complicity [2.06]

i. Guilty of offense if 

a. committed by own conduct

b. by conduct of another person for which he is legally accountable.

ii. Legally accountable for conduct of another if

a. acting with culpability that is sufficient for offense, uses an innocent or irresponsible person for crime

b. if he assists a person who commits crime (he is an accomplice)


2. Actus reus and mens rea: to be guilty of accomplice in commission of an offense, a person must with the purpose of promoting or facilitating the commission of the offense, 

i. solicits the person to commit the offense OR

ii. aids, agrees to aid, or attempts to aid OR

iii. fails to prevent when there is duty to act

3. Agreeing to aid is sufficient: compared to CL where one must actually assist to be guilty of complicity

4. Attempting to aid is sufficient: to get persons who tried but failed to assist

5. Accomplice may be convicted: on proof of commission of the offense and his complicity, even though person who committed it has not been prosecuted, convicted, or convicted of different offense, or has immunity.

6. Relationship between accomplice liability and attempt in the MPC.

i. In common law, A not guilty unless P commits crime, for there is no crime of aiding and abetting and liability derives from P.

ii. Under MPC, even if P doesn’t act and guilty of nothing, so long as A assisted, then A is guilty of attempt to commit crime. [5.01(3)]

a. Example: A assists P in performing illegal abortion

i. P performs abortion, A is guilty as accomplice to crime

ii. P attempts to perform, but stopped by police; A is guilty as accomplice of attempted crime of abortion

iii. P is arrested before he takes substantial step; A is not guilty as accomplice, but is guilty through his own conduct—guilty of attempted abortion, as stipulated in 5.01(3).

iii. Rule: Crime to aid and abet attempt crime.

People v Brown:

D about to commit crime with two others, but withdraw before completing and prevented others 

( withdrawal in time for burglary, but not for attempted burglary; did aid and abet for attempt. [statute follows MPC].

f. Exceptions and other rules:

1. Rule: Person who requested offense cannot be convicted of graver offense than in fact committed

Regina v Richards 

wife asks two men to beat up husband; two men convicted of less serious crime 

( person who requested offense can’t be convicted of graver offense than which was in fact committed.

2. Legislative exemption rule:

i. Rule: at common law and MPC, person cannot be convicted as accomplice to an offense if the offense is intended to protect that person. 

In re Meagan
underage D broke into home with boyfriend to have sex; 

( no accomplice liability; legislatively prohibited, law to protect minor. 

g. Vicarious Liability

1. Rule: Owner of store responsible for illegal behavior of employees acting in that capacity.

Commonwealth v Koczwara:

liquor owner convicted of employee selling to minor; 

( responsible because of status, legislature set this up; statutory crime, a public welfare offense.

2. Rule: Corporations can be charged with offense that its employees commit 

State v Christy-Pontiac: 

employees forge documents; 

( entire corporation liable

i. CL Elements:

a. crime committed by its agent within scope of employment

b. in furtherance of corporation’s business interests

c. tolerated, ratified by management

3. MPC 2.07: Liability of corporations

i. performed by agent acting on behalf of corporation within scope of his office or employment OR

ii. offense consists of an omission to discharge a specific duty of affirmative performance imposed on corporations by law, OR

iii. commission of offense was authorized, requested, commanded, performed or recklessly tolerated by the board of directors or high managerial agent acting on behalf of corporation within scope of employment.

10.  Justification

a. Self-Defense

	Common Law
	MPC

	D can use deadly force in self-defense if D

· not aggressor

· reasonably believes

· such force necessary

· to protect from imminent use 

· of unlawful deadly force by other person


	Justified in using deadly force if D

· believes 

· that such force is immediately necessary 

· to protect against unlawful deadly force, 

· or threat of rape or kidnapping, 

· on the present occasion.

· BUT belief cannot be reckless or negligent



	· Non-deadly Aggressor: can regain self-defense if V responds with disproportionate, deadly force

· Deadly Aggressor: can regain only if wholly abandons deadly design and clear to V
	· Aggressor may not use deadly force in self-defense

· Non-deadly aggressor allowed to use deadly force in self-defense

	Two rules on Retreat

· No need, V can stand one’s ground even if option of safe retreat

· Must retreat, except castle
	· Retreat required except in dwelling or workplace


1. Common Law

i. General Rule: A person who is not an aggressor is justified in using deadly force upon another if she reasonably believes that such force is necessary to protect herself from imminent use of unlawful deadly force by the other person.

ii. Deadly Force: force likely to cause death or serious bodily injury.

2. Aggressor 

i. Rule: Aggressor at time of conflict may not use deadly force.

ii. Definition: person who commits an unlawful act reasonably calculated to produce reaction foreboding injurious or fatal consequences.

Peterson: 

D observes V about to leave after taking D’s windshield wiper; D confronts V with gun, V responds with wrench, D shot him 

( D became aggressor, can’t use self-defense

3. Changing Aggressor Status

i. Aggressor could become non-aggressor and thus gain right of self-defense.

ii. Non-Deadly Aggressors

a. Majority rule:

i. if V of non-deadly aggression responds with disproportionate, deadly force, then original aggressor immediately regains right of self-defense

b. Minority Rule:

i. if V responds with disproportionate deadly force, then original aggressor must retreat, if one exists; if not, then can resort to deadly force in self-defense.

iii. Deadly Aggressors

a. Deadly aggressor loses the right of self-defense unless she wholly abandons her deadly design and make it clear to V.

4. Imminent use of unlawful deadly force [V’s perspective]

i. General rule: non-aggressor may not use deadly force except to resist imminent use of unlawful deadly force.

a. imminent—immediately, instantly, or at once; not a later time.

b. unlawful—wrongful force (e.g., PO threatens deadly force is not unlawful)

c. proportionality—may not use excessive force in response

5. Necessity

i. can’t use deadly force unless it is necessary

a. A, old man, threatened to stab D, young man, with knife.  D can easily wrestle knife away from A.  D may not use deadly force to repel attack.

6. Retreat Rule

i. Majority Rule:

a. No retreat necessary: if X, non-aggressor, has choice of use deadly force or retreat, entitled to stand his ground.

ii. Minority Rule

a. May not use deadly force if there is completely safe place for retreat known to non-aggressor.

b. Castle exception: even in retreat jurisdictions, a non-aggressor is not required to retreat from or in her home.

7. Reasonable Belief

i. Common Law self-defense rules modified by reasonable belief principle.

a. as long as D reasonably believes so, aggressor do not need to have actually used non-deadly, imminent force.

b. even if reasonable beliefs are incorrect in some regard, V still justified in using deadly force for self-defense

c. no objective requirement.

ii. Imperfect defense

a. Most jurisdictions will not allow self-defense if belief is unreasonable.

b. However, some jurisdictions allow unreasonable belief an imperfect defense, i.e., lesser charge of manslaughter.

iii. Goetz, shoots and maims four teenagers who tried to rob him, did he act reasonably?  context of NY in the 1980s?  personal experience?

8. Battered woman

i. Example: Norman: woman abused over years by husband shot him when he was asleep

ii. under common law principles, can’t charge self-defense—husband not an imminent aggressor.

iii. Battered-Woman-Syndrome testimony: defense lawyer may use evidence to show that woman reasonably believed that she had to kill at that moment.

iv. Controversy

a. justify vengeance killings?

b. can’t properly use self-defense.

v. Policy debate—should BWS testimony be admissible in support of self defense?

	Pro BWS testimony

· Existing SD doctrine offers inadequate protection for battered women

· Show that D had subjective belief that she had to kill V

· D has more accurate perception of threat—apply “reasonable BW standard”
	Anti BWS testimony

· slippery slope—don’t want to encourage battered women to kill

· BWS is redundant since law already looks at past circumstances

· Not scientifically proven
· “Syndrome” perpetuates stereotype of women as weak, implies something wrong with her


9. Self-Protection and the MPC

i. General Rule
a. A person is not justified in using deadly force against another unless she believes that such force is immediately necessary to protect herself against the exercise of unlawful deadly force, or threat of rape or kidnapping, by the other person on the present occasion. 3.04 (1); 3.04(2)(b).

ii. Compared to CL
a. MPC subjective belief versus CL objective standard

i. BUT 3.09(2) prescribes reckless and negligent standard

1. justification defense unavailable if actor’s belief is reckless or negligent, and if the underlying charge is based on such a level of culpability.

ii. Example: D negligently believes V is bout to kill her; D kills V; D can claim self-protection for murder (purposeful or reckless homicide) but she may be convicted for negligent homicide.

b. Replaces imminence with “immediately necessary…on the present occasion.”

i. more freedom under MPC to use force when situation calls for it.

iii. Exceptions to General Rule

a. Actor as Aggressor

i. Defense not permitted if actor is the aggressor, who “with purpose of causing death or serious bodily injury, provoked the use of force against himself in the same encounter.” 3.04(2)(b)(i).

ii. under MPC, a person is not an aggressor if he initiates only non-deadly force; thus, same as some CL jurisdictions where non-deadly aggressor has right to use deadly force in self-defense.

b. Retreat

i. non-aggressor must retreat if she knows that she can avoid need to use deadly force with complete safety to herself. [3.04(2)(b)(ii)]

ii. BUT no need to retreat from dwelling or workplace

iii. no need to retreat if it is peace officer

iv. much controversy over this…

b. Defense of Another

	Common Law
	MPC

	Rule: D is justified in using force to protect a third party from 

· unlawful use of force by an aggressor

· to the extent that he reasonably believes 

· that the third party would be justified in using force to protect herself


	MPC 3.05: D may use deadly force to protect X if

· D would be justified in using such force to protect herself, if the facts were as she believed them to be and she were in X’s shoes

· X has right to self-protection, if facts were as D believes them to be.

· D believes intervention is necessary for protection of X.

· Retreat: If X is required to retreat under Code, then D must also try to cause her to do so before using deadly force.

	Minority rule: 

D may only use force 

· if party being defended in fact have been justified in using force in self-protection

· if third party has no right of self-defense, then D may not intervene, even if he reasonably believes so.


	

	Example: 

X is being lawfully arrested by A, undercover officer, with a gun.  D reasonably believes that X is being unlawfully threatened.  Under circumstance as D believes them to be, X would entitled to self-protection.  

Majority Rule: D may use deadly force against A.

Minority Rule: D is not justified, guilty of murder.


	


c. Defense of Property

	Common Law
	MPC

	Rule: X justified to use non-deadly force 

· to defend property if X is in lawful possession of the property.

· If already dispossessed, can’t use force to recapture it, must resort to judicial remedy.


	3.06: X has right to use force 

· when the actor believes that such force is immediately necessary to

· prevent unlawful entry

· unlawful carrying away of property

· Recapture of property: right to use non-deadly force to retake possession of land or to recapture personal property, even if not fresh pursuit, if she believes dispossessor has no claim to property [3.06(1)(b)(ii)].



	X must reasonably believe that 

· non-deadly force is necessary 

· to prevent imminent and unlawful dispossession of the property

· may not use deadly force
	Deadly Force

Allows for use of deadly force to prevent dispossession if X believes that 

· V attempts to commit a specified property-related felony (arson, burglary, robbery) and
· V previously used or threatened to use deadly force against X or another person OR
· anything less than deadly force to prevent commission of crime would expose actor or another to great bodily harm.

· Implication: deadly force allowed even if no present harm to person



	Request for desistance

· some jurisdictions require this


	Request for desistance required unless

· would be useless

· dangerous 

· substantial harm to property before request can be made




d. Defense of Habitation

	Common Law
	MPC

	Broad common law: 

D may use deadly force if she 

· reasonably believes that

· V intends unlawfully and imminently to enter D’s home AND

· V intends to commit a felony inside or cause bodily injury AND

· deadly force is necessary to prevent entry.

Implication: may use deadly force well before any bodily harm.


	3.06(3)(d)(i)

D may use deadly force if

· V is seeking to dispossess D from dwelling

· V has no claim to possession of property AND

· such force is immediately necessary to prevent the dispossession

	Narrow common law

· deadly force not permitted unless D reasonably believes V will commit an atrocious felony inside the dwelling (Ceballos)


	

	
	No separate interest in property and habitation 

· Right to use deadly force if V intends to dispossess the home dweller, but if V just wants to commit an offense, then D cannot use deadly force.

· BUT D is justified to use deadly force under defense of property (e.g., if V is to commit felony in dwelling and has threatened person in the past OR using non-deadly force now would expose D to great danger).



	Spring Guns

· a person may set mechanical device to inflict deadly force in instances where if person were present, deadly force justified with his own hands. 

· But some jurisdictions overrule, can only use against atrocious crime

· People v Ceballos


	3.06(5)
· no mechanical devices allowed.


e. Law Enforcement Defense

Tennessee v. Garner (1985) [c517]
i. PO shot and killed unarmed youth suspect as he tried to escape from burglary.

ii. Held, unconstitutional (violates 4th amendment on unreasonable seizure) because youth posed no harm.

iii. Unconstitutional for PO to use deadly force to prevent escape of fleeing felony suspect, unless:

a. force necessary to prevent suspect’s successful flight.

b. if it is practical to do so, he warns the suspect of his intention to use deadly force AND
c. PO has probable cause to believe that the suspect, if not immediately arrested, poses a significant threat of death or serious injury to the officer or others.

iv. Rationale 

a. If criteria not met, then violate Fourth Amendment which prohibits “unreasonable seizure” of a suspect

b. Not always better that felony suspects die than that they escape

c. Disproportionality: in the past, hand-to-hand struggle, so use of deadly force reasonable; now, gun places PO at a safe distance; many felons not inherently dangerous.

f. Necessity

· residual justification defense, applies if D’s conduct is justifiable, but there is no traditional defense to deal with circumstances

· violates letter of the law when natural emergency threatens him

· not as the same as an excuse (which is wrong, but actor will not be punished)

	Duress
	Necessity

	· Excuse

· Threat comes from a person

· D doesn’t act with free choice

· D acts for himself, rather than promoting social welfare
	· Justification 

· Threat from a natural/physical force; circumstances

· D has free choice to act

· D acts to promote general welfare


1. Common Law

i. Lesser-evil analysis

a. Actor faced with choice of evils, and he must choose the lesser of the two evils

b. Harm seeks to prevent by conduct must be greater than harm of conduct

ii. Imminence of Harm

a. Actor threatened with imminent harm.

b. If there is lawful avenue, then actor must take that route

iii. Causal Element

a. must reasonably anticipate that his actions will abate the threatened harm.

iv. Non-fault of actor

a. actor should not be at fault for creating necessity.

2. Homicide Prosecutions

i. Split authority on whether necessity is a defense for homicide

ii. Regina v Dudley and Stephens

a. held, actions unjustifiable

3. Civil Disobedience 

i. Generally no

4. MPC (3.02)

i. Actor must believe that his conduct is necessary to avoid harm to himself or to another.  Imminence of harm not required.

ii. Harm seeks to avoid must be greater than that of conduct

a. Homicide defenses are OK.

iii. Legislative Intent

a. There must not plainly exist a legislative intent to exclude the justification.

Leno: 

furnished free hypothermic needles to reduce spread of AIDS; MA law against it, was in the process of repealing law, but had not done so

( guilty

iv. Fault of the Actor

a. cannot be reckless or negligent in bringing about situation when recklessness or negligence sufficient level of culpability for crime alleged.

g. Duress

· generally compulsion from human being as opposed to natural forces

· where duress is successful as defense, coercing party is guilty of crime

1. Common Law

i. Duress as justification

a. when person is forced to commit crime, she did the right thing by acceding to the threat

b. if this is so, then duress is a subspecies of necessity; in necessity, acts because of natural emergency, in duress, acts because of coercion

ii. Duress as Excuse [most courts]

a. most people believe that a coerced person is morally blameless, but he acted improperly 

iii. Elements of Duress

a. Nature of Threat: actor must be victim of an unlawful threat to kill or seriously injure her or another person

i. Deadly force: less than this no good

ii. Imminence: present, imminent, and impending, no long delay.

b. Absence of Reasonable Alternatives: actor must reasonably believe that there is no way to avoid the harm threatened except to accede to the threat.

c. Non-fault of actor: actor must not be at fault for being in coerced situation

d. Coerced Homicides: duress does not apply to homicide.

i. Rationale: drive for self-preservation strong but not irresistible; better to die than to kill innocent person (!).

iv. Intolerable Prison Conditions

· prisoners claims intolerable conditions, escapes, is caught ( necessity or duress?

a. Original Law: no such defense, fear of inciting more escapes

b. Modern view: more lenient and will allow it, escapee must turn herself in

c. Nature of defense

i. prison escape do not fall neatly in either duress or necessity

1. Duress: no one ordered escapee to commit crime of escape; generally a deliberate choice to escape, not found in traditional duress cases

2. Necessity: generally natural emergencies rather than human threats; most escapees do not claim a choice of lesser evil in escaping…

2. MPC 2.09

i. Duress is excuse

ii. Rule: Actor coerced to commit act by use or threat to use of unlawful force against his person or another, and that a person of reasonable firmness in his situation would have been unable to resist.
a. no need to show that someone ordered actor to commit crime
iii. Force required:

a. No need for deadly force (as in CL)

b. Any force will suffice 

c. Must be unlawful

d. from human (not natural).

iv. Reasonable firmness test

a. in actor’s situation would not have been able to resist.
b. applies to homicide cases (contra CL)
v. Recklessness and Negligence 2.09(2)

a. defense unavailable is actor recklessly placed himself in such a situation.

b. if she were negligent in doing so, she may claim duress for all crimes except those based on negligence.

3. Policy
i. Should be defense or not?  If yes, how broad?

ii. fair to punish actor who chooses to commit crime, even if under duress

iii. versus empathy for her situation

iv. why excuse wrongdoers?  just to blame someone who had no other choice??  duress as excuse does exactly that by saying that action is wrong whereas justification would say action is justified in those contexts; 

v. move away from blame to social danger as sole determinant of criminal law?

h. Intoxication 

Definition: disturbance of mental or physical capacities resulting from the ingestion of a foreign substance such as alcohol or drug [2.08(5)(a)]

1. Involuntary Intoxication

a. Coercion

b. Mistake

c. Pathological intoxication

d. Prescribed medication

2. Involuntary intoxication as defense

a. Both CL and MPC 2.08

i. Mens rea Rule: as result of involuntary intoxication, actor lacked the requisite mental state of offense for which he was charged.

ii. Temporary Insanity Rule: due to involuntary intoxication, actor was temporarily insane at time of offense.

3. Voluntary Intoxication

a. not really a defense, because it enhances rather than mitigates one’s culpability by reducing one’s ability to control himself

b. serves as an anti-defense.

c. Common Law

i. Specific-intent crimes: person not guilty if intoxication causes him to lack capacity for forming specific intent required for crime.

ii. General-intent crimes: not a defense.

d. MPC 2.08.

i. defense as long as intoxication negatives an element of the offense.

ii. Special rule: 

1. Not a defense if recklessness establishes an element of offense and actor due to self-induced intoxication, is unaware of risk of which he would have been aware had he been sober.

i. Insanity

1. Pros and Cons

i. Utilitarian:  insane person cannot be deterred, so punishment is useless.

a. Counter: undeterrability demonstrates dangerousness, so should be committed to remove danger from society

b. for general deterrence purposes, to show sane people that they can’t get away with crime by pleading insanity

ii. Retributive: difference between mad and bad person; insane lack mental capacity to make moral choice, not subject to moral condemnation of society

iii. Against insanity defense:

a. Abuse: easy to raise, difficult to refute

i. However, in fact, defense is rarely raised and jurors are highly skeptical.

b. Myth of mental illness: difficult to define, changes with social norms (e.g., homosexuality was considered mental illness)

c. Moral fairness: why should insane people be acquitted if low economic status, for example, is never an excuse?

2. M’Naghten Test (1843)

i. A person is insane at the time of act if he was laboring under a defect of reason, from disease of the mind:

a. did not “know the nature and quality of the act that he was doing,” OR

b. if “he did know, that he did not know what he was doing was wrong.”

ii. Example: Mentally ill, D believes he was killing wild animal when in fact he killed human being.   D did no know the nature and quality of his act; under second prong, D did not know what he was doing was wrong.

iii. Courts split as to whether knowledge of wrong refers to legal or moral wrong

iv. Criticisms: 

a. focuses exclusively on cognitive aspects of personality, doesn’t include cases where a person cannot control his conduct even if he knows what he is doing and that it is wrong.

b. no degrees of cognitive ability: a person who knows what he is doing may not appreciate the totality of the circumstances.

3. Irresistible Impulse Test

a. in effort to go beyond cognitive based M’Naghten Rule, some states apply “irresistible impulse test.”

b. Rule: as result of mental disease, D acted with an irresistible and uncontrollable impulse.
c. Criticism: hard to distinguish between one who does and does not control conduct
4. Durham Test

a. Rule: unlawful act was product of mental disease 

i. even if D knew what she was doing and knew it was wrong, under Durham test, D is insane because were it not for mental disease, D would not have committed act
b. No longer good test


5. MPC [4.01]
i. 1962, became majority rule in the 1970s, but 

ii. Reagan assassination attempt in 1981 turned public sentiment against all insanity test, especially MPC, which is the most lenient at time.

iii. Rule: not responsible for conduct as a result of mental disease or defect if at the time of such conduct he lacks “substantial capacity to either to

a. appreciate the criminality [wrongfulness] of his conduct OR

b. to conform his conduct to the requirements of law.”

iv. substantial: avoid all or nothing judgments (yes, insane, no, not insane)

v. appreciate: versus “know”—a person may know but may not appreciate significance of her acts

vi. criminality versus wrongness: let states choose which one to adopt

6. Federal Insanity Test (1984)

i. Congress adopted definition of insanity for all federal courts

ii. Rule: a person is excused if she proves by clear and convincing evidence that at the time of the crime, as a result of “severe mental disease or defeat” that she was unable to appreciate the nature and quality or the wrongfulness of her conduct.

iii. Narrower than M’Naghten, must be severe disease;  incapability must be total (“unable”), not just substantial capacity.

7. Burden of Proof

i. SC ruled that D must prove her sanity beyond a reasonable doubt.

ii. However, some states place burden of proof on prosecutors to prove actor’s sanity

iii. Federal courts place burden on defendant by clear and convincing evidence.

j. Infancy

1. Common Law (Devon):

	<7
	7 < 14
	14<

	incapacity


	debatable
	 full capacity


2. MPC 4.10: under 16, go to juvenile court.

3. Child not capable of forming criminal intent

4. Does not know right from wrong.

5. Age limit somewhat arbitrary: when is a person an adult?

6. In re Devon T: kid sells drugs, D raises infancy defense, 

i. could Devon pass M’Naghten test?  no, he knew of right and wrong of the crime, used grandmother’s place as hideout, knew that selling drugs is wrong.

ii. held, defense no good in this case.
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