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 Searches and Seizures 
	Seizure 



	Bostick (1991)
	Searching luggage on bus
	( seizure when a reasonable person would feel he was not free to decline the officer’s requests or otherwise terminate the encounter.



	Drayton (2002)
	Bus search; forgot to advise right to refuse
	no intimidation; no reason to think required to answer; brandished no weapons, etc.; consent to search voluntary.



	Search



	Olmstead v US (1928)
	Tapped phone does not violate 4A
	No search and seizure of a person, his papers or his tangible material effects, or an actual physical invasion of his house or curtilage for the purpose of making a seizure.


	Katz v. US (1967)
	Tapped public phone booth violates 4A

	4A protects people, not places; expectation of privacy.

	After Katz



	California v Greenwood [1988]
	Looking through garbage
	( warrantless search of garbage outside of curtilage of home is good; violate 4A only if D “manifested a subjective expectation of privacy in their garbage that society accepts as objectively reasonable”



	Oliver v. US [1984]
	Marijuana open fields no 4A protection
	4A protects  “persons, houses, papers, and effects” not open fields, may not legitimately demand privacy in open field, except in the area immediately surrounding the home.  


	Kyllo v. US [Scalia 2001]
	The thermal imager
	( violates 4A: where device is not in general public use and explore details of home that would have been unknowable w/o physical intrusion, the surveillance is a “search,” presumptively unreasonable w/o a warrant.


	Warrant Requirement 



	Johnson v. US [1948]


	Opium in hotel room
	Warrantless search no good even with PC; no exigency.

	Plamondon [1972]


	CIA bombing
	Not even claim of President’s power to protect national security enough to trump warrant requirement; must reveal how surveillance was done to determine if tainted later evidence.


	Warden v. Hayden (Brennan 1967)

	Cap, jacket, trousers all seized
	( all can be seized; no distinction between mere evidence and instrumentality, fruits of crime, contraband; privacy concerns same. 

	Illinois v. McArthur (Breyer 2001)


	Wait outside while I get search warrant
	PC to believe marijuana in house; reasonableness is key to 4A; temporary seizure is to preserve evidence.

	Warrantless Arrests 



	US v. Watson (White 1976)


	Postal worker arrests felon
	Deference to congressional act that defines reasonableness; PO may arrest w/o warrant if reasonable cause to believe felony committed


	Payton v. NY (Stevens 1980)


	No warrant, no home arrest or search
	Must have exigent circumstances if want to search or arrest in home w/o warrant; having PC won’t do.  

	Atwater v. City of Lago Vista (Souter 2001)


	No seatbelt?  You are arrested.
	If PC for even minor offense, then may arrest.  State law authorizes arrest.  

	Probable Cause


	Draper v. US (1959)


	A matter of probabilities 
	They are the factual and practical considerations of everyday life on which reasonable and prudent men, not legal technicians, act.


	Illinois v. Gates (Rehnquist 1983)


	Totality of circumstances test
	No hyper-technical interpretation of PC; “fair probability” of crime; magistrate must have “substantial basis” for concluding PC exists.  


	Maryland v. Pringle (Rehnquist 2003)


	The objectively reasonable PO
	PC for arrest; PC is not percentages; depends on totality of circumstances, from the standpoint of objectively reasonable PO.

	Terry Stops


	
	

	Terry v. Ohio [Warren 1968]


	Casing a job: stopped, frisked, then arrested.  
	Need RAS to initiate stop; if reasonably believed to be dangerous, then search for weapons only.

	Adams v. Williams [Rehnquist 1972]


	Saw gun and grabbed it: Terry stop based on informant’s tip
	Drugs found in full search incident to arrest; RAS can be based in informant’s tip.  

	Requirements for a Terry Stop


	Brown v. TX [Burger 1979]


	Saw man walk away in high crime area: PO could not articulate suspicion 

	Statute violates 4A b/c requires no objective basis for suspicion to justify stop; high crime area along not enough.  


	Florida v. JL [Ginsburg 2000]


	Anonymous tip could justify RAS for Terry stop
	Tip that D is carrying gun, w/o more, is insufficient to initiate Terry stop; must show tip to be reliable; exception for extreme danger


	Illinois v. Wardlow [Rehnquist 2000]


	Saw PO and ran
	Sudden flight from PO is RAS; location, along not enough, but is a factor; so is nervous, evasive behavior; refusal to cooperate, w/o more, is not enough.


	US v. Hensley [O’Connor 1985]


	Wanted flyer
	If flyer created on basis of RAS, then PO from other depts. may rely on it for stop.

	Limits on Terry Stops



	Dunaway v. NY [Brennan 1979]


	No PC to arrest D, but took him in
	Violates 4A: took him to precinct, would have been physically restrained from leaving ( cannot keep for custodial questioning w/o PC; Miranda warnings do not attenuate taint of illegal arrest


	Hayes v. Florida [White 1985]


	No consent, no warrant, no PC but took him to precinct for fingerprint 
	Violates 4A ( PO said will arrest D if you don’t come to precinct for fingerprinting; BUT allow for exceptions of less than PC if reasonable suspicion, will establish or negate D’s connection to crime, and procedure is prompt.


	US v. Sharpe [Burger 1985]


	20 minute detention for investigation 
	No unreasonable in this case, when Ds added to delay by leading to car chase and PO were diligent; at some point, investigative stop becomes unreasonably long, but no bright line.


	Searches incident to arrest


	Chimel v. CA [Stewart 1969]
	Can search person and immediate area for weapons and evidence
	PO had arrest warrant for D but search home too w/o his consent ( violates 4A;  search person and immediate area, but need warrant for home


	US v. Robinson [Rehnquist 1973]


	Felt cigarette pack and found heroin 
	PO had PC to arrest D for expired license; felt cigarette pack, opened it, found drugs ( search is good; lawful arrest, based on PC, justifies search [not a limited Terry search for weapons]


	MD v. Buie [White 1990]


	Protective sweep: D comes up from basement
	PO arrests D with warrant, coming up from basement; found in plain view sweat suit like one worn for robbery ( good search; incident to arrest, may take cursory inspection of places where people may be hiding based on RAS.  


	Searches almost incident to arrest



	US v. Edwards [White 1974]


	Clothes taken 10 hrs after arrest
	No problem ( search/seizure legal at time of arrest legal later in stationhouse. 

	Cupp v. Murphy [Stewart 1973]
	Strangulated wife and fingerprint evidence 
	D came in voluntarily and PO saw spot under his fingernail; got sample w/o consent or warrant ( no violation b/c 1) PC, 2) limited intrusion, 3) easily destructible evidence.  


	Illinois v. Lafayette [Burger 1983]


	Found drugs in routine booking 
	D arrested for disturbing the peace; inventory search of bag revealed drugs ( good evidence; incidental administrative step, PC to search it irrelevant.  

	Knowles v. Iowa [Rehnquist 1998]


	Issued citation for speeding, then full search of car and found drugs
	No good ( search incident to arrest b/c 1) disarm D and 2) preserve evidence; here, no such concern and not an arrest [even though state statute allows for it].  


	Plain View


	Arizona v. Hicks [Scalia 1987]


	Gunshot from below; moved stereo to find serial number
	No good ( PC needed to search for things in plain view; initial entry must be lawful; here, only reasonable suspicion; objective was to look for shooter, Vs, and weapon, not stereo; moving it constituted search.


	Horton v. CA [Stevens 1990]


	Coin club robbery; no warrant for weapons
	Weapon found in plain view is good evidence ( inadvertence not required; 1) legal entry, 2) incriminating character of item in plain view immediately apparent, 3) PC.  


	Minn v. Dickerson  [White 1993]


	Found lump of cocaine from stop and frisk
	No good, evidence suppressed ( feeling for contraband whose incriminating character not immediately apparent during a Terry stop violates 4A [extended plain view analysis]; may not go beyond search for weapons.


	Car Searches 


	Chambers v. Maroney [White 1970]


	Robbers’ car searched at station w/o warrant 
	Valid search ( car may be searched w/o warrant if there is PC to search; unlike home or office.  

	US v. Chadwick [Burger 1977]


	Locked footlocker just placed in car trunk; took back to federal building; unlocked it w/o warrant
	Lawful arrest of D, but cannot search locker ( luggage different from car; expectation of privacy higher; no incident to arrest exception b/c no danger of weapon or destruction of evidence and remote in time or place [search an hour after exclusive control by agents]


	CA v Acevedo [Blackmun 1991]


	Bag of marijuana in trunk of car; started to drive away.
	If PC, could search container in car w/o warrant ( here, likely disappearance of evidence; if PC is drug, then scope of search is entire car where object may be hidden; incident to lawful arrest of occupant, PO may search passenger compartment, so follows that he can search containers within compartment.  [Chadwick PO should have waited!]


	SD v. Opperman [Burger 1976]


	Inventory search of car 
	A-OK; no warrant needed, if lawfully impounded; protection of property, PO.

	Consent searches


	Stoner v. CA [Stewart 1964]
	Hotel clerk gives permission to search
	D arrested two days later; evidence seized inadmissible ( no search incident to arrest; only D can waive right, not hotel clerk.


	Bumper v. NC [Stewart 1968]


	PO told grandma he has warrant
	Consent gained by appeal to lawful authority is not consent ( unlawful search; no warrant

	Schneckloth v. Bustamente [Stewart 1973]


	Knowledge of right to refuse not necessary for proving consent
	Consent analyzed from all the circumstances; must not have threat or reliance on lawful authority.  

	US v. Matlock [White 1974]
	Woman also lives there: common authority 
	Consent to search can be given by 3rd party who has common authority ( mutual use, joint access or control for most purposes; assumed risk that common area could be searched by permission of other.  


	Illinois v. Rodriguez [Scalia 1990]


	Beat up girlfriend leads to D’s apt: PO’s reasonable belief of common authority 

	Girl claimed they owned place; unlocked door; PO believed it [but in fact no]; found drugs ( consent and search is good if belief is reasonable 

	Secret Agents


	Lewis v. US [Warren 1966]


	Narcotics undercover went into D’s home to buy
	No 4A violation, evidence good ( use of decoys and undercover long recognized; home less protection when converted to commercial center to which outsiders invited; of course, no general search.


	Hoffa v. US [Stewart 1966]


	D lived in hotel and confided to secret informant

	Evidence is good ( 4A does not protect misplaced trust; risk inherent in society that what is overheard may be used. [contrast jailhouse informant]


	US v. White [White 1971]


	In informant’s home, D talks; informant wears radio transmitter 

	Evidence is admissible ( no different than agent who write down conversation

	Administrative Searches & Special Needs


	Camara v. Municipal Court [White 1967]


	Warrantless housing code inspection
	Violates 4A ( 4A interests at stake because can be jailed for violations; but not PC needed for warrant to issue because of routine inspection, well regulated already.


	NY v. Burger [Blackmun 1987]


	Warrantless junkyard search 
	No problem ( lower expectation of privacy in business; closely regulated industry: 1) substantial government interest in inspection; 2) warrantless inspection necessary to further scheme; 3) provide substitute for warrant (notice and limit discretion of inspectors).  


	NJ v. TLO [White 1985]
	Principal searches schoolgirl caught smoking; purse reveal marijuana 
	Search is good ( no warrant needed for search of student where reasonable grounds for suspecting wrongdoing exists.  Limited by: reasonably related to the objectives of the search and not excessively intrusive. School has special interests.


	Drug Testing


	Skinner v. Railway [Kennedy 1989]


	Federal Railroad Act: blood and urine test for employees involved in accident 
	No 4A violation ( government interest in regulating conduct of employees to ensure safety presents “special needs” beyond normal law enforcement that justify departure from warrant and PC requirement.


	Vernonia School [1995]


	Drug testing for student athletes 
	Constitutional ( students no full 4A protection; state interest in preventing drug addiction; lower privacy for student athletes; minimal intrusion.


	Chandler v. Miller [1997]


	Drug test for candidates for state office 
	Bad law ( special need must be substantial, enough to suppress 4A’s requirement of individualized suspicion; here, public safety not jeopardized.  


	Ferguson v. City of Charleston [2001]


	Drug test for pregnant women
	No special needs exception to 4A ( primary purpose is law enforcement; use threat of law to compel treatment; 

	Board of ED v. Earls [2002]


	Drug test for all students who participate in extracurriculars 
	 No problem ( important interest, low student privacy; method of obtaining sample minimally intrusive; specials needs inhere in school context—tutelary responsibility for children.  


	Checkpoints



	Michigan Dept of State v. Sitz [1990]


	Highway sobriety checkpoint
	Good practice ( state interest in preventing driving accidents; effectiveness of checkpoints, low level of intrusion—everybody going through is stopped briefly. [contrast roving patrols—random, at night, frighten motorists]


	City of Indianapolis v. Edmond [2000]


	Checkpoints for drugs
	Violates 4A ( goal is “ordinary criminal wrongdoing,” [unlike border or highway safety] so particularized suspicion needed; even though checkpoints, visible, there is state interest.  


	Illinois v. Lidster 2004


	Checkpoint for more info related to recent hit-and-run
	Found D drunk instead, convicted; OK ( info-seeking does not involve suspicion; reasonableness judged by 1) purpose was grave; 2) method advanced concern to great degree; 3) narrowly tailored [just brief stop and hand out flyer].


	US v. Flores-Montano [2004]
	Customs officials seize 37 kg marijuana in gas tank
	Search is good ( border search ipso facto reasonable, no suspicion needed; gas tank search no more invasive than search of passenger compart.—brief, no damage, re-assembled; US interest in protecting border.  


	Racial Profiling


	US v. Brignoni-Ponce [1975]
	Border roving patrol stops D’s car on basis of Mexican features 
	If roving patrol, then need RAS that car contained illegal aliens; Mexican feature is a factor, but can’t be only factor.


	US v. Martinez-Fuerte [1976]


	Border patrol’s fixed highway check point, away from border, needs no suspicion
	Fixed highway checkpoints need no RAS; need is great; intrusion limited; traffic too heavy to allow for particularized RAS; even if stops are based mostly on race, no constitutional problem.


	US v. Montero-Camargo [9th 2000]


	Ds make U-turn, hiding from patrol agents at fixed highway checkpoint 
	RAS founded; but, race has little probative value, too broad a feature [can’t use for RAS, alone or is a factor?]; can be considered if feature identified in suspect.  


	Balancing Revisited


	Tennessee v. Garner [1985]


	PO shot unarmed youth as he flees burglary 
	( unreasonable seizure; felon posed no harm to PO or others; law enforcement vs interest of individual, society, courts to find guilt.


	Wilson v. Arkansas [1995]


	Knock-knock
	Executed search warrant in home w/o knocking and entered ( could be unreasonable under circumstances; common law knock-and-announce is part of reasonableness; no rigid rule.


	Whren v. US [1996]


	Motive don’t count: traffic violation for drug arrest
	Vice-squad PO stopped car for minor traffic violation; found drugs ( good search; stop is reasonable b/c PC of traffic violation; 4A search requires balancing, but not when there is PC [except when search is extraord.]


	Zurcher v. Stanford [1978]


	Search newspaper office for photos of criminals
	No violation (  once PC of crime, that warrant may issue for place of concealment of evidence of crime; occupant need not be suspect; warrant requirements afford enough protection of harms to newspaper.  


	Wilson v. Layne [1999]


	Media ride; damages against PO
	Media ride violated 4A; no 3d party unless in aid of execution of warrant [e.g., ID stolen property]; but state of law unclear, so not unreasonable for PO to think it was lawful; no damages.



Exclusionary Rule
	Introduction



	Wolf v. CO [1949]


	4A doesn’t apply to States
	Old rule

	Mapp v. Ohio [1961]

	14A extends 4A to States
	State courts must observe 4A.

	Fruits



	Wong Sun v. US [Brennan 1963]


	Fruits of Poisonous Tree
	No PC or RGs to enter T’s home and arrest T ( statement made in home inadmissible 
T’s statement lead to Y’s drugs ( inadmissible against Y b/c evidence came by “exploitation of that illegality.”

WS’s statement ( admissible; released, voluntarily came back, so connection between illegal arrest and statement had “become so attenuated as to dissipate the taint.”



	Nix v. Williams [1984]


	Inevitable discovery exception 
	Prosecution can admit otherwise barred evidence by preponderance of the evidence that info would inevitably have been discovered by lawful means.


	Frisbie v. Collins [Black 1952]


	Don’t care how you got here
	Forcibly abducting D does not impair power of court to try D.

	NY v. Harris [White 1990]
	Payton violation doesn’t follow to stationhouse 

	PC but no warrant, no consent, entered home and arrested D; in stationhouse, read Miranda and signed confession ( admissible; Payton taint does not follow where custody is legal (PC exists) and statement voluntary.
Declined to adopt per se rule that makes inadmissible all subsequent evidence that stems from illegal arrest.



	Standing



	Rakas v Ill [Reh. 1978]


	Car and rifle don’t belong to you: no standing for 4A challenge 

	Ds in car where evidence seized; no standing to challenge evidence on 4A b/c no legitimate expectation of privacy in car and no property interest in items [if person is not a D in criminal action, may recover damages for privacy or trespass under state law]


	Minn v Olson [White 1990]


	The overnight guest
	Warrantless, non-consensual arrest ( no good; expectation of privacy is considerable; plus, no exigencies.


	Minn v Carter [Rehn 1998]


	Peeping: Bagging cocaine in home
	PO got tip, went to peep  ( no 4A violation; not overnight guests; used place for commercial business; no legitimate expectation of privacy.


	Good Faith 



	US v Leon [White 1984]


	Good faith reliance on warrant later proved invalid 
	Info from informants; judge granted warrant; later court found lacking in PC ( exclusionary rule is deterrent; use balancing test; nothing to deter if PO acted in good faith reliance.


	Groh v. Ramirez [2004]


	Reasonable reliance on warrant
	Magistrate found PC to issue warrant; did not describe evidence to be sought ( warrant is invalid, 4A requires particularity in the warrant; and no reasonable agent would think it is valid.


	Ill v. Krull [Blackmun 1987]


	Good faith reliance on statute 
	Statute allowed warrantless admin. search of wrecking yard ( no 4A violation; PO in objective good faith on statute, not clearly unconstitutional; remedial purpose of ER not served here.


	Arizona v Evans [1995]


	Clerk’s error
	D detained, arrested for possession of marijuana based on incorrect computer data ( admissible; PO objectively reasonable to rely on info; no deterrence by applying ER here.  



Interrogations and Confessions

	Interrogations and Due Process



	Brown v. Mississippi [1936]


	Whipped black men for confession
	Convictions based on confessions extracted by violence violates 14A due process; “conformity with fundamental principles of justice and liberty”


	Spano v. NY [Warren 1959]


	Use PO-friend as leverage 
	D detained for murder; long, exhausting interrogations; instructed PO-friend to lie to get confession ( violates 14A, traditional principles of justice.


	Colorado v. Connelly [Rehn 1986]


	Schizophrenic confesses: coercion needed
	D voluntarily confesses to PO; no coercion; next day, showed signs of schizophrenia ( confession should be admitted where no government coercion, a necessary predicate to finding involuntary within meaning of 14A.


	Interrogations and the right to counsel 



	Massiah v. US [1964]


	Deliberately elicited in absence of counsel
	D released on bail (indicted and got lawyer); made incriminating statements to co-D, who was wired ( violates 6A right to counsel.


	Brewer v. Williams [1977]


	Christian Burial Speech
	D arraigned; spoke with lawyer, who told him not to talk, period; on transport back, PO had long conversation with him, led PO to body ( evidence inadmissible, violate 6A; did not waive right [Edwards would apply today.]


	Escobedo v. Illinois (1964)


	Interrogation focused on D: 6A violated
	During interrogation, asked for lawyer, denied; DA asked leading questions, not advised of rights ( reversed conviction; not a general investigation, but focused on him; not indicted yet but no matter; 


	Miranda rule



	Miranda v. Arizona (Warren 1966)


	Procedural safeguard for 5A right during custodial interrogation
	Right to remain silent; statements may be sued against you; right to attorney.
Guard against coercive atmosphere of interrogation



	Miranda—scope of the rule



	Oregon v. Mathiason [1977]


	Coercion and custodial interrogation required 
	Left D a card asking him to call; came to stationhouse; told not under arrest; lied to him about fingerprints, admitted, then read Miranda  ( no Miranda violation b/c no custodial interrogation; felt free to go and no coercion.


	Yarborough v. Alvarado [2004]


	What is custody for Miranda purposes?
	Parents took D to stationhouse; no Miranda, talked alone for two hours; asked him if he needed break ( no custody for Miranda purposes; no need to consider subjective (e.g., age, inexperience); 
Test is objective: 1) circumstances, 2) given circumstances, reasonable person felt he was not at liberty to terminate interrogation and leave; 3) then court considers whether there is formal arrest or restraints like it.  


	RI v. Innes [1980]


	What is interrogation for Miranda purposes? 
	D arrested, read rights, said want lawyer; on way back to station, POs talked about how guns could be used by kids to harm themselves; D showed them ( not interrogation; words and actions that PO should have known were reasonably likely to elicit an incriminating response.



	NY v. Quarles [1984]


	Public safety exception 
	Raped women told POs D in supermarket carrying a gun; grabbed him and asked where gun is, D told him ( statement about gun admissible; no Miranda needed when public safety at stake—to PO and others.


	Miranda—Scope of Remedy



	Harris v NY [1971]


	Impeachment allowed
	PO questioned D w/o Miranda ( statements can’t be used in case-in-chief, but can be used for impeachment purposes.


	Doyle v Ohio [1976]


	Right to remain silent 
	D claims he was framed during trial; did not tell arresting agent this ( no impeachment; remaining silent at first does not mean later story was made up.


	Oregon v Elstad [1985]


	No subsequent taint once Miranda read
	Arrest warrant at home, D made incriminating statement w/o Miranda; then at stationhouse, read Miranda, waives rights, and confessed ( 2nd statement is admissible; unwarned remarks did not taint—time dissipates effect; here, just unwarned, 1st statement was voluntary and non-coercive.  


	US v Patane [Thomas 2004]


	Miranda failure does not taint physical fruits of voluntary statement 
	Arrested D, began to read Miranda, D interrupted, so PO never finished reading; then asked about gun; reluctant but relented ( gun should be admitted; Miranda silent on physical fruit of voluntary statement; non-testimonial evidence does not implicate self-incrimination clause.  


	Miranda—Waiver



	North Carolina v. Butler [1979]


	No explicit waiver needed: totality of circumstances 
	Miranda-ized, D refused to sign waiver form; but kept talking, never asked for counsel or stop questions ( no explicit waiver required; do not want per se rule.


	Moran v. Burbine [1986]


	Waiver: voluntary, knowing, and intelligent 
	Miranda-ized, D signed waiver and confessed; never requested attorney, but sister got attorney to call; PO told him D will not be questioned ( waiver is good; no resort to psychological or physical pressure; events outside of D’s knowledge has no impact on his voluntariness.  


	Missouri v. Siebert [2004]


	Question-first; Miranda later and taping 
	D questioned w/o Miranda; got confession, then turned on tape recorder, Miranda-ized, got waiver ( confession barred; whole point is to bypass Miranda protections; D no real choice, confusion; [Elstad—Miranda failure was a mistake, not purpose, and later interrogation in stationhouse]


	Miranda—Resuming Interrogation 



	MI v. Mosley [Stewart 1975]


	Scrupulously honored
	Arrested, Mirand-ized; asserted right to silent.
Two hours later, another detective comes, Mirand-ized, ask about unrelated murder ( made inculpatory statement  ( evidence may be admitted; no per se rule; facts here suggest “scrupulously honored.”


	Edwards v. Arizona [White 1981]


	Ask for counsel, interrogation must cease
	D arrested, Mirand-ized, talked until he said he wanted lawyer; next morning, different POs come, Mirand-ized, then proceeded to incriminate himself ( no waiver, not admissible; when ask for counsel, must cease questioning until counsel arrives or D initiates communication w/ PO.


	MI v. Jackson [Stevens 1986]


	Edwards rule applies to post-arraignment when counsel requested

	D arraigned on murder, requested counsel; before consulting with counsel, PO Mirand-ized, questioned them and obtained confession ( confession no good; extends Edwards rule here to Ds who asserts right to counsel.

 

	Arizona v. Roberson [Stevens 1988]


	Edwards applies to separate and independent investigation 
	D arrested, Mirand-ized; said want counsel; 3 days later, different PO came to interrogate about different burglary, Mirand-ized, D incriminated himself ( statements inadmissible; Mosley distinguished: right to counsel more important than right to silence.


	Minnick v. MS [Kennedy 1990]


	Edwards extension: presence of counsel required for all subsequent interrogation 
	D arrested for murder; asked for counsel, talked several times; then PO interrogated again, Mirand-ized, confessed ( statement inadmissible; once request made, no more questioning w/o presence of attorney; single consultation may not be enough to ward off persistent PO attempts


	Miranda—Invocation


	McNeil v. WI [Scalia 1991]


	Invoking 6A right does not invoke Miranda-Edwards right

	( D arrested for robbery, Mirand-ized, refused to talk but did not request counsel; then formally charged and public defender represents him.
( Later, other POs come to ask about unrelated murder; Mirand-ized, signed waiver, confessed
( 6A right is offense-specific; poses no bar to questioning for murder; never invoked Miranda counsel rights in the first instance, so Edwards doesn’t kick in—if so, would have barred any further PO questioning.


	Davis v. US [O’Connor 1994]


	Ambiguous requests do not bring Edwards into play
	Shipmate D says, “Maybe I should talk to a lawyer”; clarified, said no; then later, finally said want lawyer ( first statement not a request; reasonable officer thinks that D might want counsel, no need to stop questioning or even ask for clarification.


	Jailhouse Informants



	US v. Henry [Burger 1980]


	D talks to jailhouse informant 
	D indicted; in jail pending trial, talked to government informant, who did not initiate conversations ( 6A violated; statement inadmissible; created situation likely to induce D to make incriminating statements w/o assistance of counsel violates 6A; no knowledge of informant, so could not have waived 6A; applies Massiah to this context.  


	Kuhlmann v Wilson [Powell 1986]


	Just listen: unsolicited info good
	D arraigned and put in jail with govt informant, who was told just to listen; D incriminated himself ( statement should be admitted; Massiah/Henry concerned with PO-like interrogation, did not hold that 6A violated whenever State obtains incriminating statements; D must show PO and informant took action, beyond merely listening, that designed deliberately to elicit incriminating remarks.


	Illinois v Perkins [Kennedy 1993]


	No coercion, no Miranda needed
	Undercover agent in jail talks to D about unrelated murder; D incriminated himself ( no Miranda needed; no compulsion, no PO-dominated atmosphere; D believes agent to be inmate; 

Massiah distinguished: not indicted for murder.

 

	Compulsion and Immunity 



	Garrity v. NJ [Douglas 1967]


	POs fixed tickets 
	Testify or get fired; told statement may be used against them; no immunity statute ( statements cannot be used to convict; 14A prohibits use of coerced statements in subsequent criminal proceedings, obtained under threat of removal.  


	Gardner v. Broderick [Fortas 1968]


	PO asked to sign waiver of immunity 
	Refused to sign and got discharged ( cannot dismiss him for this reason; could be discharged for failure to answer relevant questions about his official post, but not for refusal to waive constitutional right.


	Kastigar v US [Powell 1973]


	Derivative use immunity: Subpoenaed D must answer 
	5A right not violated by compulsion after granting derivative use immunity—any testimony or info directly or indirectly may be used in criminal proceeding; immunity statute is co-extensive with scope of 5A; transactional immunity too broad, would prevent prosecution for any crime related to testimony.

  

	US v. Hubbell [Stevens 2000]


	Subpoenaed for all records: later charged with tax fraud
	Granted full immunity, and D produced lots of documents and answered questions; lead directly to tax fraud charges ( dismissed; incriminating documents can be compelled, but if act of production is testimonial, then immunity prevents its use against D; here, asked to produce documents in a broad categories, like answering interrogatory; implicitly communicates authenticity, custody, etc.  



Odds and Ends
	Bodily Evidence



	Rochin v CA [Frankfurter 1952]


	Induced vomiting 
	Swallowed morphine pill; took to hospital and pumped him with emetic solution ( evidence should be omitted; sense of fair play and decency; cannot sanction brutal conduct; offends due process.


	Schmerber v CA [Brennan 1966]


	Blood sample
	Drunk drinking D in hospital after accident; arrested; PO asked doctor to get sample of alcohol content ( no problem; simple medically procedure done by doctor; no 5A in play; search warrant not needed—exigency, blood alcohol fades fast.


	Winston v Lee [Brennan 1985]


	No compelled surgery 
	D shot by victim; PO want bullet lodged under collarbone ( no good here because of risk, but should be case-by-case analysis; substantial invasion, unlike blood; already strong evidence.


	Lineups 



	US v Wade [Brennan 1967]


	Counsel needed for lineup: per se rule
	D used in post-indictment lineup w/o counsel present or notice to him ( remanded to see if state can show that witness can ID D w/o lineup observations;

Meeting of D and witnesses riddle with danger; PO could suggest D in certain ways (problems include, witness knows everyone in lineup except D; grossly dissimilar features).



	Kirby v Illinois [Stewart 1972]


	Wade confined to post-indictment lineups 
	D arrested for robbery, while in station, witness comes in and immediately identifies him ( Wade stems from 6A right; will not extend Wade to lineup well before prosecution [5A/14A due process still prevents abuse]


	Simmons v US [Harlan 1968]


	Totality of circumstances 
	Ds robbed bank; PO got photos of Ds and showed to witness ( not unnecessarily suggestive; PO had to quickly determine if they are on right track; little chance of mis-ID—daylight, wore no mask, all employees pointed to one D.
( testimony at suppression hearing may not be used against D at trial. 



	Neil v Biggers [Powell 1972]


	Suggestiveness alone does not invalidate showup ID
	Rape victim IDs D 7 months later ( totality of circumstances analysis to see if likelihood of mis-ID; V could see, said certain, did not ID anyone else in 7 months.


	Incriminating Documents


	Boyd v US [1886] 

	Old rule: incriminating documents violate 5A
	No evidence could be compelled from D.

	Andersen v MD [1976]


	Incriminating documents do not violate 5A
	Fraud unit investigate real estate fraud ( compelled documents do not violate 5A, even if it contains D’s statements; never required to say anything.


	Unprivileged Statements


	US v Dionisio [1973]


	The gambler’s voice
	Grand jury subpoenaed 20 persons, including D, to obtain voice exemplars so as to compare voices found in voice recordings ( no 5A violation; may be compelled to display identifiable physical characteristics w/o implicating right to self-incrimination; voice exemplar solely to measure D’s voice, not for its testimonial or communicative content.
[subpoena is a different kind of compelled seizure, and could be unreasonable if too sweeping.]



	PA v Muniz [1990]


	The Drunk’s Words
	Drunk driver taken to booking center.
I: questions about name, age, etc ( incriminating (way he said it) but not testimonial and routine booking questions.
II: question about year of his 6th birthday ( response requiring him to communicate an express or implied assertion of fact or belief ( suppress this. 

III: submitted D to sobriety test; D made incriminating statements, but voluntary and no custodial interrogation; PO’s dialogue was scripted instructions—explaining test, administering it—attendant to PO procedure.



	Hibel v Sixth Judicial District [Kennedy 2004]


	Terry stopped and refused to ID self 
	PO received call about man assaulting woman; stopped D, with RAS; asked him to ID, refused many times; arrested and convicted under NV statute ( No 4A or 5A violation; 4A provides rights against government; NV statute impose obligations; law satisfied reasonableness, and question reasonably related to scope hat justified stop.  Revealing name is not self-incriminating.  


	Entrapment



	US v Russell [1973]


	Agent provides key ingredient to Speed 
	No entrapment ( applies only when PO instigates criminal acts by persons otherwise innocent in order to lure them to its commission and to punish them; focus on intent of D; here, wanted to make drugs; PO provided ingredient, but could have gotten elsewhere.
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