I.  What Promises Should the Law Enforce: Consideration

1. Generally we enforce promises that are:

· deliberate

· voluntary

· socially useful

· made by persons and circumstances that we take seriously

· private legislation

2. Ask: is it a two way promise?

Ask what each side is giving/getting

Was x the price of y and vice versa: was the cost the price of the behavior?

· If Yes, then two way – K! (see below)


Baseline rule: 2-way promises enforceable

· If No, donative promise – mere gift – no consideration

Were they buying the behavior or the promise of the behavior.  If former – donative 


Baseline rule: 1-way promises not enforceable
Rationale: not as carefully thought about, not as deliberate, not as great reliance

Exception: Enforceable if relied upon and meet §90

· Trick: commonly parties may try to make a 1-way into a 2-way by writing for value received court will review that and pierce sham of words but still really 1-way promise.  Forms and recitals do not evade 1-way/2-way rule. 

Policy: should promises be kept: efficiency, moral, knowledge, ethical – see Williams article

3.     Is it W/in the Statute of Frauds


Baseline rule: need not be in writing unless 
· longer than one year to perform

· sale of goods > $500

· transfer of an interest in land

       What kind of writing?

· §16 – no particular formality is required
· letter denying a K satisfies S of F for K
· timing need not be identical to the contracting
4.    EXCEPTION: enforceable 1-way promises

Was there Reliance (§90) action (formerly promissory estoppel)

Did you rely and was the behavior reasonably and foreseeable?

Ask:

· reasonably expect (foreseeable) that promise will induce action or forebearanc

· of promissee or third party

· is induced (behavior was the result of promise)

· injustice can be avoided only by enforceing the promise (ask, is the person any worse off b/c of the promise? 

· remedy limited as justice requires (in some cases, justice may require full promise)  look to facts to determine

If NO then no reliance, no relief

IF YES then ask what damages:

default: Reliance interest is remedied by reliance (damages) by putting the party back where they would have been had the promise never been made.

costs:
out of pocket – generally easy to prove


opportunity – gain not acquired as opposed to loss acquired – difficult to prove

exception: if for policy or administrability reasons an expectation measure is what justice requires 


expectation measure may be a surrogate for reliance damages

policy: ask where do we want to allocate the loss, restoring equilibrium.  See Feinberg.  

rationale: not enforceable unless justice requires it, essentially a negligence argument – verbal tort, loose promise that caused the harm
trend: increasing use of reliance measure esp in commercial settings

note: reliance can apply to K’s unenforceable for other reasons.

Consideration and Remedies: to what extent is a 2-way bargain enforceable?

UNENFORCEABLE 2-Way Promises

2-way promises may be unenforceable b/c:

· parties not capable 

· circumstances take away choice

· violate pp

· unfair/involuntary

Generally: parties, procedure, process

Consideration: 2 definitions: 

synonym for bargain

synonym for enforceable


for any reasons to support – reliance supplies consideration


reason to support


Want of consideration: no consideration was given for promise


failure to perform consideration: reneiged on a term of K that was consideration

Is the consideration the price of the action – is something worth what its objectively or subjectively worth – Courts will not review the adequacy of the consideration but this may be a factor as to damages and policy

Mere inadequacy of consideration will not void a K


Depends in large part on what we consider w/in box of relevance

Consideration that goes to whether a K exists:

· nominal consideration

· forbear to bring suit 

· illusory

DEFENSES TO ENFORCEMENT

1. Parties – capacity questions, defining who is mentally and legally in a position to make promises theoretical and historical implications (women, slaves, etc.)

Children: can enforce after reaches age or may choose not to but adult has no choice

Mentally incompetent: cannot contract

2. Process:  the procedure in forming the K was invalid

Duress – not of own free will.  Need:

· immediate fear
· other party put you there
    
traditionally: immenent and physical danger not mere economic duress


now: leaning toward economic as well



two wheel: taking advantage of econ duress is sufficient

Chouinard: threat of financial loss or bankruptcy is not duress; “mere hard bargaining is not duress”

Restatement: improper threat is duress

Standard: reasonable person or subjective standard

What is imminent? 

does not equal physical capabilities


battered spouse/feminist arguments


different fact patterns suggest different measurements for imminent

tension between mere hard bargaining and advantage taking


Unconscionability

Types

· procedural – how bargaining was conducted
· substantive – terms of contract
· courts prefer procedural to substantive 
UCC – applies to sale of goods, permits to go directly to unconscionability and not through consideration.

§2-302: does not define unconscionable permits court to find that K was unconscionable at time of K and to either not enforce K, clause or limit clause.  Considered a hunting license and gives 

no clue to predicability.


Considerations: totality of circumstances
· one-sidedness – p & s

· circumstances at time of K - p

· prevention of oppression ¹bargaining power - p

· unfair surprise-p

terms of K are unfair to all but a sophisticated

do facts (prior dealings etc.) shed any light

· was there a meaningful choice –what is a meaningful choice?

· who the party is, socio-econ, etc.

· price -   things are worth what a free person will pay for them

objective scaling of value or is it what a competent (not distorted by lying or cheating) person will pay.

Court cannot impose conscionable term only enforce or not 


Default: No one knows what the value is except the bargainer and unless there are  extreme circumstances court will enforce K

What can we contract for – values embedded in rules of K, Williams etc.

Fraud – lying about a fact that you know is a lie and seeking to induce someone to do something based on that lie


        Promissory fraud – at time made promise knew promise wouldn’t be performed


        Opinion – is not a promise, not liable



largely depends upon how we characterize the parties (see dance lessons)



sell dignity to get you out of promise



how we characterize sides of bargain (dance lessons +, etc), mere puffery



what about promises that are impossible



Substance

· 1-sided

· grossly disproportional

· illegal

4. Misinformation and lie

3. Forebearance to Bring Suit: forebearance generally serves as consideration unless it doesn’t fit §74 or if it is illegal


If there was a right to sue, then real consideration


criteria:

· foundation must not be baseless

· substantively reasonable or belief enough

· restatement §74, 238: not consideration unless
· claim is in fact doubtful b/c colorable claim – know by mini-litigation – in theory this gets rid of extortion danger

· believe fairly to be valid

· objectively reasonable or honestly believe

· focus on mindset of surrendering party

generally courts favor settlement

4. Mutuality


General Rule: Both parties must be bound or neither is bound



bad rule b/c too generally tarrgetd so, many exceptions



B/c we ask is it two way? must construct two way



Better question may be is there business snese, social utility to this situation


UCC Exceptions: 1-way enforceable K’s are enforceable if:

· written by a merchant

· requirement/output K’s – used to be unenforceable

UCC Rule

· exclusiveness invokes a duty of good faith

Implying

implying a promise is an exception to common law mutuality rule

caution

· don’t mistake mutuality for identicalness

· don’t need sameness but only something committed/promised on each side

Illusory Promise rule

Rule: a promise is illusory if:

· one party made no commitment

· conditions are w/in promisor’s control 

· not determinable by act

Exception:
· requirement/output
· implied best effort 
· implied at will/ some notice
Is K conditioned on the will of one party – has one party made no commitment?


Has party limited his options at the time of Contract



Is condition is an obligation to perform not on the existence of the contract


Is a conditional promise a real  promise

Timing: conditions precedent – before main substance of K


concurrent conditions – at same time 



conditions subsequent – following K


Ask if the condition makes the promise illusory



Is the condition w/in the party’s control? 




No, enforce




Yes, is it determinable





Yes – enforce





No – illusory, no K

Legal Duty as Consideration


If already obliged under public/private duty to do something then doing it s not consideration

If already obligated, paid by a 3rd party and not public duty, may be enforceable – look to ethics of situation

Modification

Default: if you claim as consideration what you are already legally obligated to do, then it is a modification.  You need new considerations


Exception: any change if no change on other side



if agreement added by third party



enforceable if fair and equitable

changed circumstances, unforseeable cirucmstances



ask how foressen or foreseeable were the circumstance 



changed circumstances can unilaterally release from K


Types: modifications that cause problems tend to fall into the pay more/do less scenario


Restatement §89: Modification binding if:

· fair and equitable in light of circumstances not anticipated (goes head on to adequacy of consideration

· circumstances not anticipated _ changed circumstances

· policy: directive to cts to review adequacy of consideration and to counter hold-ups

S of F applies if conditions are met

UCC: §2-209: agreement modifying contract needs no new consideration


balanced b/c considered in conjunction w/

§2-203: every K or duty imposes obligation of good faith – implied


standards of good faith:



objective: what does the reasonable person do



subjective: are you telling the truth, honesty in fact

banishes consideration and reviews for normative reasonable behavior and subjective honesty directly

Issues: does cashing a check for lesser payment w/”final payment “ on memo indicate agreement to modification?

Agreeing to accept less may lack consideration if no consideration can come back for lower value (timely payment, lump sum, dispute settlement, etc.)

Reliance and Legal-duty rule

Waiver of K duties


Consideration can be substantially performed and jointly released

Condition need to be performed to the letter and can be unilaterally released and cannot be allowed to show a forfeiture

Past Consideration/Moral Obligation


General Rule: past consideration is no consideration

Exception:  for moral obligation to be consideration there must be antecedant valuable consideration

generally courts will not recognize that its more reasonable to rely on these types as opposed to other more gratuitous promises

§86, (1): 

· promise made

· in recognition of benefit previously received

· by the promisor from the promisee

· is binding

· to the extent necessary to prevent injustice

          (2): NOT binding if

· benefit was a gift or otherwise not unjust enrichment

· value is disproportionate to the benefit


Mills: if there is no legally cognitive benefit then there is no bargain


Detriment: look to benefit not detriment to determine.  May be smuggled in via injustice.



Partial performance may make a difference


Look carefully at relationship of parties and policy analysis

II. Remedies for Breach of Contract: Damages

Overview:

Three types of Interests and three types of damage measurements

· Expectation

· Reliance

· Restitution

· Do not confuse interest invaded with method used to measure damages

Default:
· Usually start w/ parallel measure

· If switch, explain why

Dominant Rule

· 2-way transactions expectation interest invaded

· Go to expectation measure

· But how to measure where P would have been if K performed

· Strict perfomance

Enforceability is intertwined with available methods of enforcement.

1. look to harm done (type of interest – expectation, reliance, restitution)

2. look to the measure of damages that parallel the interest

3. ask if there is a reason not to apply the paralleled measure

Introduction to Damages

Efficient Breach Theory: indicates that breaching promise is not inherently wrong, economic analyses not only are we permissive of efficient breaches, we encourage them.  an efficient breach does not negate having to pay damages. ONLY goes to damages

Types of Damages:

Incidentals: anything that isn’t the main promise


fact specific


added to difference


right to recover if can prove


not so much the results of breach but things related to making basic substitute transaction

1st Order Damages: K prices

2nd Order Damages: resale profit loss

Expectation Measure: benefit of the bargain 

General rule:  put breached against party where they would have been insofar as measurement yields compensatory (not punitive) unavoidable, foreseeable and reasonably certain damages

· put the party where they would have been had the promise been kept

· difference between where they would  have been and where they are

· if can literally put party there, then may but usually monetize loss

1.Two key typologies: matrix of four types

breach by:
seller
buyer

Goods
Cost of Cover – Kpr remaining 

-or-

FMV – Kpr remaining
Kpr-resale(cost saved b/c of breach)

-or-

Kpr-fmv

-or-

profit +incidentals

Services
cost of completion – K price paid

-or-

Value promised-Value received
expenditures-payment+profit(start at zero and add up)

-or-

Kpr-amount already paid - costs saved (start at top and subtract)

ask: who breached and what type of K; use term to reflect promise that is broken

Breach rule: generally a major breach absolves any K obligations but a minor breach only permits you to offset damages.

breach by seller of services: 
· General rule: Cc-Kpr

· Alternative measures: If the Cc – Kpr formula would yield economic waste or unjust enrichment, then use V1-V2?


· Sometimes completion is impossible  then go to value of where I should have been – value of where I am 

breach by service receiver

· two measures: expeditures – payment +profit  or Kpr – amount paid – costs saved
· when in doubt use second measure

· in theory both should yield same but in w/o perfect knowledge do not

· top down (2nd) favors breached against

· tricky part is what costs saved/saveable

breach by buyer of goods

· If resold or there is a substitute transaction then Kpr-Resale (actual or FMV)
· If not resold then Kpr-Fmv
· If K price is not greater than the fair market value, then no recovery

· must be arms length transaction

· ask: did breach make resale possible?

· multiple goods

Exception: UCC 2-708, §2:

· If  either measure is inadequate to put the seller where he would have been then the measure is the profit (including overhead) + incidentals
· key issue is what is overhead, who’s costs gets counted

· general rule for overhead: costs not specific to sale; essentially hassle of lost deal

· harder for individual consumer to show 

· this is premised on lost volume sellers

· far and away most common type since attorney costs are prohibitive to most but multiple transaction sellers.

· Wong Rule: fungible goods or difficult to monetize it is not objectionable to use econ obj (as w/ steamship case)
· Peevyhouse rule: economic waste may be a defense to damages
breach by seller of goods

· If bought replacement: Cost of Cover (replacement good) – Contract price remaining 

· If standard price and readily available good, may be no damages
· If didn’t buy replacement (cover) then: Cost of Cover at Fair Mkt Value – K price remaining

Damage Limiting Devices (unless clauses): 

Rule: damages must be unavoidable, foreseeable and adequately certain

 Mitigation (unavoidable):


general rule: duty not to needlessly run up damages


purpose: to prevent punishment not involved w/ putting P where he would have been

Damages formula: cost saveable due to breach is a crystalization of duty to mitigate but sometimes additional duty- not w/in formula

employment: only duty to accept work if comparable and to look for comparable work


less $ will almost always make a job inferior


class issues


is work mainly about dollars


note: non-union employees almost never succeed in reliance actions.

Forseeability (w/in contemplation of parties)


general rule: only what the parties have contemplated, could foresee as damages


Hadley rule: if you tell the other party of special circumstances, then foreseeable and recoverable



Must know at time of K or unfair


two types of foreseeability: 

· Natural (no special showing)

· specific reasons (special info at time of bargaining – controversial)

purpose: push the information into the contract, once in K can bargain according to newly foreseeable consequences

Tort like constraint but requires higher level than Torts

Certainty (fair, reasonable)

· rule: need not be nailed down but must be a reasonable basis upon which estimation may be founded

· limit is the certainty with which you can show that the loss is/will be sustained

· if can’t prove damages w/ reasonable certainty, can’t get anything

· consider: predicatability of business, track record

· need not be perfect certainty but some adequate, relatively legitimate reasonable basis for damages

new business rule

Damages for Mental Distress:


look to type of transaction 

Black letter: stick w/ restatement

· don’t assume that specific information makes it likely

· type of transaction significant

· historical categories (innkeepers, lost dead bodies) significant

Restatement §353: 

· if bodily harm or serious emotional harm is particularly likely to result


centers on traditional tort limitations

· must be a transaction type that normally gives rise to severe emotional distress

· special information analysis (Hadley) does not apply
General trend: not normally granted even in employment K where primary purpose is deemed to be financial

Exception: when a K has elements of personality and if damage of breach is not capable of adequate compensation by reference to terms of the K

Issue: is the real issue power imbalance or emotional distress

Liquidated Damages: 


before defer to K, ask was the term truly bargained for

Tension between 

· its been bargained for and we don’t review adequacy and 

· want in terms of social utility, compensation not punishment

trend: deference to parties judgement b/c in better position to say what damages should be

against: in terrorem, are you terrorizing people into performance


people don’t pay attention to clause b/c no breach anticipated


LD are often higher figure so arguable does punish


Not = bargaining power

rationale: certainty if 

UCC §2-718

· General rule: if  damages are reasonable good faith estimate of anticipated or actual harm caused by breach, (at time of K or time of breach), and are not punitive then enforce 
·  difficulty of proof  and inconvenience or nonfeasibility of other remedy.
· reasonability is measured at time of contracting –or- time of breach
· there is still a duty to mitigate
· Unreasonably large damages are void as penalty (mini unconscionability test)
· where seller refuses to deliver b/c of buyer breach, buyer is entitled to: 
· payments – seller’s k liquidated damages – or-
· w/o liquid damages, the buyer gets the smaller of 20% of the value of the total performance of buyers or $500 

· damages offset by seller’s claim and value of benefits received by buyer

B. Specific Performance

specific performance


Extraordinary remedy must show first that:

· no adequate remedy at law

· ordinary damages not adequate

· immesurable damages or limited by certainty and foreseeability

· no insurmountable problem o administrability

· difficulty in supervising order to perform

· not objectionably intrusive

· stems from political theory

Procedurally: b/c more intrusive, higher standard for clean hands

· if you wish to seek equity, you must do equity

· mutuality of remedy no longer an issue

Trend: strong trend to harden into rules the types of transactions that may have equity remedies and now more available (though still rare)

· traditionally:

· land: b/c unique

· maybe should be variable

· look to context

· still pretty much the rule that spec perf is appropriat

· sales of unique goods: even if get $, can’t get this

· look at whether attached in a way that involves personal value

· fungible goods

· slim chance

· if no mkt in good, does not matter how much $ b/c can’t buy elsewhere

· oil in the ‘70s

· issue not necessarily can you get a remedy but where the benefit of the changed market should go

· employment

· generally barred b/c of personal nature

· but if factory line, etc. maybe

· look at nature of employment before deciding too intrusive

· If no compete clause, unlikely to get spec perf

Which measure?


Basic rule: use the measure that matches the interest


Exception: where the normal rule does not provide just relief or is incalcuable


Exam: think about what the interest is, what is the measure of damages and why you are 
switching if you are

Interest
Expectation
Reliance 
Restitution

Expectation
default - put where would have been if promise had been kept
expectation measure may be too uncertain, move to reliance for certainty - look backwards to what has been spent (can be prior to K since expectation interest)(security)
move to for uncertainty or lack of basis for cost of completion (Osteen)

Reliance
-if it is too difficult to determine what party would have done if there were no promise
default - put where would have been had promise never been made


Restitution

when you drop $20 on the ground
substantial breach

at P’s choice

-practicality

-invokes wrongfulness - punish by choosing most damaging measure

- doctrinal -should a P be able to abandon a K

when w/o breach would have cost more (reverse D) (blair)

default - undoing what has conspired not pushing forward as w/ cost of completion

C. Reliance and Restitution Measures

1. Reliance 

Interest: §90 action


§90 action: ask why are you worse off than if you had not relied on the bargain



loss of opportunity



can sometimes


 sometimes reliance interest can only be justified by a different measure of damages



too difficult to figure out what would have happened had the promise been kept

Measure: 

Rule: put the party back where they would have been had the promise never been made



can include not just what was given to D but also to others in expectation based on the K 



(security stove)



in using reliance measure for expectation interest, when cost was occurred (pre-post-k,etc) 


doesn’t matter


Public policy: feel troubled in applying benefit of bargain – especially in medical promises

When to use: 
1.
when protecting a reliance interest



start w/ outlay

2.  2-way bargains

where you have a policy doubt about whether its a good idea to have the expectation damages in a bargain context

3.  when expectation measure would yield uncertainty (security stove) 

4.  Restatement (most courts not adopted) when K cannot be enforced under the s of f

5.  CANNOT choose reliance

2. Restitution Measure for breach of K


Rule: Can use restitution when:




there is a substantial breach 




plaintiff choose (P may choose expect or restitution




restitution is always stronger than reliance b/c 2 way:





I put out and you received





(reliance only I put out)


Goal: restore what would otherwise constitute unjust enrichment


formula: amount paid - value of part of K awarded

theory: where there’s been a substantial breach restore what would otherwise constitute unjust 
enrichment


strongest case is where unjust enrichment and unjust loss


Measure: three possible measurements of the unjust enrichment

Output measures: benefed conferring party

Technically measure of output is reliance, easier to calculate
FMV
K price: Actual Transaction cost

Input measures: to person benefited
Mkt value of increase
actual transaction gain




FMV




K value




Input value





increased value of x b/c of unjust enrich


most reliable way to measure input is output

why to use: 


sheer practicality


view of wrongfulness of the breach -blame



willful - sometimes ct. will backdoor “don’t punish” by choosing 1 of the 4 that gives breachee 


highest award


doctrinal, theoretical reasons, should a P be able to abandon a K, suing on breach of K obverse of you 
breached, thats what you get


one punishment for breach - P gets choice


dimension of punishment in one of the damages measures

when to use:

1.  when restitution interest


no K but unjustly enriched




dropped $20, painting curb



may have been attempt at K but not enforceable




you had no authority to make K but some part perf. (this is what we’re interested in)

2.  No enforceable K 


agency


s of f


implied


prior to K

3.  Court’s election b/c too much uncertainty

4.  P’s election


as an alternative remedy to breach - must be substantial breach

Typical measure is benefit conferred measure and use the output-reliance measurement


ask what it cost to confer it

Issue: is Kpr a ceiling? Some cts will (especially w/ double breaches) others no b/c you breached you are not entitle

Can have specific performance for restitutuion

Britton  Can be used by breaching party if despite breach and after make other party whole there is still a benefit conferred  Here, K pr is usually ceiling.  Even if breached, if conferred excess value, you can get it back w/ a restitution interest.

if only money put out went to P, restitution and reliance will be identical
Who favors: Restitution in favor of P’s in Default

III. ASSENT

A. Interpretation  - how does K come about

General considerations

must have an intent to K to have a K


anything in the entire transaction: procedure, substantive K, etc. may be subject to a dispute

Controversy over the entire meaning of the K - what was each side doing/giving - goes to was there an agreement to the K - also goes to consideration


are we interested in what you truly meant or what the other side reasonably thought you meant


testimony about inner state of mind is not directly relevant


how fixed are the words meanings


need a mixture of subjective & objective meanings

Interpretation- what did they say, words there and ask what did they say

Implication - what would they have said, no words, fill in gap, what would then have said

Implied in law - what should they have said


Rules for interpretation: fundamentally 3 rules:

· More reasonable meaning controls - overwhelmingly applied

· Peerless rule: there must be not just dispute about meaning, but an objective ambiguity in the word that indicates no reasonable meaning or way of determining same, if so, then either no term in K or if a crucial term no K. Get restitution damages
· If no reasonable meaning - no t/K

· if lack of specificity to indicate reasonable meaning -no t/ K

· more that determining meaning is crucial to K so if no reasonable meaning then parties could not possibly have agreed

· If both parties share a meaning, not interested in what “objective” person (omniscient observor) would think (1st restatement held otherwise)

· joint unreasonable meaning is enforceable (horse means cat)

· If one party actually knows of different meaning -actual knowledge- non-knowing meaning controls.

tension between literal words and purpose of the K  (spaulding)


gaps often caused by lack of forseeing

reasonable meaning - courts use language reasonably, not necc your meaning but courts normative meaning

trend toward giving to jury recognizing that deeply factual issue

public policy issues:

· is there a unitary reasonable meaning

· are there systematically different viewpoints (male/female)

· K rules could be argued to support any outcome

· detrimental impact of insistence on existence of reasonable meaning

· reasonableness tends to be defined by group in power (rape)

Objective and Subjective Interp

Intention as test

B. Offer and Revocation

Generally each communication incorporates the prior communication unless specifically not incorporated

What constitutes an offer?

Restatement §24 - definition: an offer is a manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it

Criteria: 

Specific: court must be able to determine whether it was breached and what damages would be



specificity is an index of finality



court may fill in certain terms – commonly by standard practice 

Final: cannot have any additional conditions on part of offeror – offeree’s yes must be able to make K


An offer creates a power of acceptance


The offeror is the master of the offer and can set any limits constraints, etc. want to

Rules of thumb:

· Advertisements usually not offer b/c of  problem of overacceptance, specificity

· can be overcome by specific facts

· may be overcome by 1st come, best offer – self-executing ways w/ no discretion by seller to determine who buyer will be

· Inquiry by definition is not an offer

· not always sellers who are offerors

· may interplay w / interpretation – who knew what, when

· do not confuse w/ invitations to negotiate

· an offer about a will probably may not create a technical offer since there is still the ability to change what it says

Termination of the Power of Acceptance: Restatement §36

Lapse: rule: lapse of time, either specified or implied reasonable time will terminate the legal consequence of something as an offer

· if no explicit specification in offer, ask what reasonable time for offer to be open is


look to nature of what is offered (rotting banana)

· restatement §: an offer made face-to-face terminates when the meeting ends

Rejection: 

· can be actual or that the offeror reasonably thinks the offer was rejected

· mere inquiry does not terminate

· b/c other party will not revoke since thinks rejected

Counter-Offer

· can’t bargain while having the deal committed

· acceptance must be unconditional so ask, is this a yes + mere inquiry or yes, w/condition (counter-offer)

Revocation:



General rule: revocable at any time prior to  acceptance

Indirect revocation: Revocation ONLY can be made indirectly but only reliably indirectly

· §42: when offeree receives from offeror 

· §43 definite action inconsistent and the offeree obtains reliable information of this


Death

Option Agreements:

· one party is bound though other is not

· nominal consideration is sufficient for binding an option agreement

· exception to general rule justified b/c already consideration in main bargain

· generally, more reasonable for you to accept or pay for option so reliance is not usually a back door

· UCC §2-205: creates exception: 1-way promise is enforceable if merchant, sale of goods, in writing

Timing

Contracts by Correspondence: must be place you normally receive mail


default rule: acceptance effective date dispatched – even if sent and never received

all other actions effective on receipt



if no explicit party statement, default rule governs 


exception: if changed by agreement

Which is controlling, Revocation or Acceptance?

· general rule: whichever comes first in time is controlling

· exception: fair to hold subcontractors for a period of time after bid accepted

· what keeps from being unfair to hold only one party

· reliance

· brevity of period for which K open

· revocation and acceptance are inextricably linked together 
D. Modes of Acceptance

An offer is an unconditional yes while offer is still in effect and open and must be complete and must be what the offeror has sought in means, timing and content.

Ask first, what does the offeror look or


Rules: 

· acceptance must be unconditional

· offeror can set terms of acceptance

· I don’t want promise, I want performance or vice versa

· acceptance must be communicated
· exception: court may make an exception if there is objective evidence of acceptance

· exception:  silence + is acceptance
· if factors suggest that must say no or silence =yes

· need silence + some evidence of assent

· ask is there a duty to say no

· terms of K

· formally enforceable only by the offeree – if intended to say yes, then yes

· prior relations – repeat players, ongoing relationship

· standard practice

· Restatement §69: Silence is acceptance where:
(1) where an offeree fails to reply  it is acceptance only when

(a) takes benefit of offered services w/ reasonable opportunity to reject and reason to know that they were offered w/ compensation expected – restitution instinct, injustice

(b) (rare) offeror stated or given offeree reason to understand that silence is yes and offeree intends from silence to accept 

(c) previous dealings or otherwise where it is reasonable that no should be indicated

(2) an offerree who does any act inconsistent w/ the offeror’s ownership is bound according to offered terms UNLESS they are manifestly unreasonable.

· custom of trade goes a long way to establishing meaning of silence

· highly fact intensive and b/c this is already an exception, want to be fairly strict in applying
· acceptance must be timely

· attempted late acceptance may turn into a new offer

Negative option claims

if you didn’t order it, it’s a gift BUT these claims can be in K (bmg) and therefore enforceable

39 USC §3009: anything mailed and not marked free sample (clearly and conspicuously) and not a charitable organization soliciting contributions may be treated as a gift and it is a violation to send a bill for the merchandise.  Unordered merchandise is merchandise mailed w/o the prior expressed request or consent of the recipient

Performance as acceptance

· Actual performance or beginning to perform

· Restatement §45: creates offer open until you have an opportunity to complete it – triggered by part performance
· threshold if offer invites performance as acceptance and does not invite promissory acceptence then 
· an option K is created when the offeree tenders or begins the performance or tenders a beginning of it
· offeror is bound during this time – cannot revoke
· offeror is bound on completion in accordance w/ terms of K
· creates main damages as expectation on main bargain if performance has begun
· Preparation for performance, then generally no damages
· Exception Restatement §87(2) provides §90 reliance damages: 
· if the offeror should reasonably expect offer to induce action or forbearance 
· of a substantial character 
· by the offeree  
· before acceptance and 
· does induce 
· then it is binding as an option contract 
· to the extent necessary to avoid injustice

· §62:

· if choice of acceptance as promise or performance and
· tender or beginning of performance
· such an acceptance operates as a promise to render complete performance (offeree is bound)
· Comparison of §§45 & 62:

· similarities


· both prevent revocation
· both use trigger of begin performance
· both expectation damages
· balance problem created when acceptance takes time
· differences

· §45 acceptance must be an act/ §62 act or promise
· §45 one-side bound: offeror cannot revoke but offeree is free to quit asymetrical K (fair b/c offeror set it up that way)
· §62 offeror can bind offeree bilateral option K

· Determining if beginning performance or preparation for performance

· relevant but not dispositive criteria:
· ambiguity as to whether action was done in reliance on offer
· reversability can action/prep be undone
· is it the very thing bargained for 

· ex: wanted $ not loan
Acceptance takes effect when:

· restatement §63:

· as soon as put out of the offeree’s possession, w/o regard to whether it is ever received
· exception: for option K the acceptance must be received to be operative
Acceptance of Reward-like offer

· rule: requires knowledge of offer, reward, etc. but not motivation by such
· must know of reward

· revocation must be geared to same target audience as offer
· from P’s pov – if don’t know no K 
· from D’s pov – you performed so acceptance K 
Acceptance and Invitation for Offer

· Invitations to offer may look like offer
· if so, seller has managed to be constructor of offer while still retaining final okay
· ex: insurance contract, etc
· When in doubt,  no K is the default
· offer may allow for no communication of acceptance
· where there is a tension between de facto (insurance co as offeror) and legal  court may do some elbowing
Standard agreements

· problem is that they are generally yes or no, take or leave
· unequal bargaining power
· gauge by asking are terms bargained over
· if some terms changed- prob yes
· ask if parties knew term was there and if understood term
Implied in Law & Implied in Fact:

· Issue: absent an actual agreement, would you imply one from the facts?

Ask: 
is there any benefit given



did they know that party expected to be paid



have they taken the benefit or tolerated an encroachment
· Implied: means can’t prove it was agreed to

1. ask what did they say and interpret

2. what would they have said – implied in fact

3. what should they have said – implied in law

· Implied in fact: this is what we meant just failed to say

· For implied in fact – no unjust enrich necessary and we don’t review the adequacy of the bargain

· Implied in law: unjust enrichment, justice requires that there be a K – restitutionary type claim

· For quasi-k need unjust enrichment – implied in law.

· restitution interest
· there may be no benefit received but a large output.  Court may say that justice requires giving value of output – lowball value usually

· doesn’t always matter which – courts will often not distinguish -  but damages may differ 
· fact – price
· law – restitution not expectation 

· Industry standards are important

· Bastian: implied in fact.  reliance on output from P.  Are plans prospecting for business (bids) or part of performance.  
· Day: allegation that was an offer and agreement but unproven.  Built wall and thought neighbor would pay for it.  Neighbor had reason to believe of this and remained silent.  B/c ample opportunity to protest – silence = acceptance and K implied in fact

· Pine River: at will employee claims his discharge was in breach of his employment K as subsequently modified by an employee handbook.  The company is arguable bargaining for something and the employee may be accepting by silence and remaining at work.  Court creates self-executing acceptance by employee.  Whether a proposal is meant to be an offer for a unilateral contract is determined by the outward manifestations of the parties not by their subjective intentions
· Some courts say that knowledge of new policy is not an issue
· Mutuality: company issues handbook but other party doesn’t do anything but keep on working.  Don’t need to be identical.  Sometimes literal language is modified by common practice.  
Preliminary Negotiations 

controversial area involving arguments that binding is contrary to negotiations and to what degree you must internalize your own risk
· Focuses on:  specificity and finality

· Similar to o&a (directed at step by step) but this analyses is more holistic
· issue: is it far enough along that it crosses from no K to K?
· tradition: this is a point in time
· reality:  indeterminate time period of some though not full K obligations
· courts deal w/ this problem in two ways:
· seems to have finality but no specificity
· standard model: if parties intend to deal, we will fill in some terms
· courts are willing to fill in a lot of categories if there is finality
· rationale is that finality indicates intent to be bound
· seems to be specificity but no finality
· General rule: an agreement to agree is a nullity – if leave too many terms undecided -  no binding obligation
· courts may view specificity gaps (cheever) as signal that parties haven’t really committed
· Test: 
· mutual intent to bind
· both bound
· terms sufficiently definite so as to be enforced
· consideration on both sides
· promise of good faith may be consideration
· §90: can be applied in this context, requires less specificity than to hold to K.  Damages if applied are reliance damages
· Intent & Finality are doctrinal hooks but also look to relationship between the parties - courts may try to balance power inequality - franchises, Red Apple
· Implicitly making a judgement about what the costs of doing business are
· Issue frequently arises when parties are negotiating something as a preliminary statement and the document says K will be signed later
· Binary framework – K or no K – not sufficient to describe what’s going on.  This test creates a space to see a K where traditionally no K 
· Two issues:  you didn’t make a good faith effort  and you can’t have it both ways
· Cheever: courts says that “K” lacks specificity.  there is a written agreement which she signed, appears to have finality but no specificity. Rules for specificity are toward agreement – courts will fill in a lot of details.  this is unusual case since courts don’t fill in
· Channel homes: ultimate K is a lease, problems w/ leases are that they are complicated, long term and there are numerous steps before - zoning, etc.  Send Letter of intent to take off market and good faith.  Sounds like an agreement to agree in which case - no K. But more substantial - useful for other things like obtaining loans.  It matters tht D asked for the letter Court holds this is a K - like a pre-K K.  Its not an option but is similar.  Commitment that looks toward a possible later commitment.   
· Saliba: in dicta says that if a legitimate breakdown of negotiations, then possible that there is no breach - still undecided.  Doesn’t use temporal test but instead says your bound on the one term but others are still uncertain and if can’t agree on those - no breach.  Cuts against bound/not bound traditional K analysis - NOT A RULE
· Hoffman/Red Owl: aren’t all the way to K but are somewhere.  Final relationship sought: franchise, never committed or final.  Unclear if problem is finality or specificity.  D says specificity - franchise standardized.  First case that applies section 90 to business context  and extends beyond donative.  More like a condition than a problem. Damages: reliance measure - out of pocket
Parole Evidence Rule: swiss cheese rule

· the exceptions practically take out the law

· purpose: provides extra protection, deference to writings

· function: excludes evidence from determination

· warning: this is not the s of f - keep separate

· RULE: where there is an integrated writing, no party may introduce evidence which will vary, add on to or contradict the terms of that writing w/ evidence of prior written or oral promises or contemporaneous oral promises. (some states also apply rule to contemporaneous writing.

· never triggered by a modification
1. Is there an integration?
· basically a writing

· looks like the writing - complete or final version of the agreement - therefore, if oral K - no parol evidence problem

2. Is it complete or partial integration?

· merger clause - says its complete - very common especially in form K - UCC gives deference to this but it can be overcome
· can attack on: unconscionability, inserted w/o good faith, fraud, not assented to or did not intend to be binding

· sometimes its imposed by more powerful party.  

· if complete -claims it is the entire agreement between the parties and it cannot be varied, added on to or contradicted - can do nothing but interpret
· If no merger clause - then ask if claimed add-on would naturally be left out of writing

· restatement criteria: is this stuff something that would naturally be omitted yes - then the integration is partial and can add but not contradict
· UCC standard: more liberal: may be added unless would certainly have been included - reduces standard of proof
· if partial - not whole deal then can add but not contradict
· add-on vs. contradict: highly complex and extremely debateable.  Could say that anything contradicts b/c additional but

· courts want more direct contradiction - very few things are deemed to contradict
· standards range from: reasonable harmony - to - implausible not enough must be impossible that it was non-contradictory.
· Exception: apply to both partial and complete

1.  Fraud/Mistake/Unconscionability: basic defenses to K formation

to admit evidence need not prove actual fraud but finding of sufficient evidence to suggest fraud

2.  Condition Precedent: if evidence is evidence of a condition precedent then can admit - stands outside of the agreement, writing is only triggered if…

3.  Interpret- the terms w/in the agreement- link between this and what is consistent - how much can you introduce evidence to meaning

example: in writing to agree to shingle barn before sale - use 
cheap shingles, P says agreed to use high quality.  If can argue 
obligated to shingle and reasonable shingle then argue that 
reasonable shingle is a high quality shingle.  If say, you 
promised x - can’t introduce


bottom line: almost anything can come in through 
interpretation

Range of reactions:

· Old (abandoned): words have plain meanings.  Don’t interpret unless ambiguous on its face
· New (moderate): meanings that the term will bear, meanings or additional terms that are in reasonable harmony

· Far-out: if plain meaning is impossible in light of parol evidence then it is contradictory
Custom and Usage: includes course of dealing and performance
· UCC: if demonstrable as trade usage, parole evidence rule does not block it.  Deemed to be part of agreement not add-on

· to exclude c & u must do so explicitly

· can be language indicating the custom is negated - need not say specifically, we’re aware of custom x and…
· between merchants presumed to be in the K when:
· both parties know of usage
· if consumer must be actual knowledge

· Hierarchy for persuasiveness of evidence in disputes:

· construe as consistent if can (all evidence)
· if can’t get to be consistent then:
1.  explicit terms

hand written

type written

printed

2.  course of performance - what have you previously done under this K
3.  course of dealing - prior Ks between same two parties
4.  trade usage - what is generally done
· Issue: how far we’ll go to make consistent
· Majority: two prongs
1. consistency
2. breached good faith requirement
· Nanakuli: K to buy asphalt, no price protection clause, gave price protection several times then refused, sued for breach.  Interpretation: explicit term is posted price - there is a term there.  But, custom and usage - looking at specific small market note: how we define market matters- and course of performance is for price protection.  Court seems to reject hierarchy.  Court holds: all consistent b/c posted price is general term w/ exception of price protection specific to already bid jobs.
Form Contracts: take regular K rules and add certain glosses
· classic K model assumes bargaining over K - this abuts directly

· major difference: standardized not bargained for

· anything that’s bargained over probably is not a form

· anything that’s a form, probably isn’t bargained over

· where goods and services are increasingly standardized, the advantage of forms is increased

· dominated by person who drafted - not all are adhere or adhesion k (I make terms - either sign or leave)

· can be used between

· businesses of = or ( power

· consumer and a business

§211 - effort to deal directly w/ forms: whether you read the form or not bound to K except if (3) the other party had reason to believe that the party manifesting assent would not do so if he knew that the writing contained a particular term - if (3) applies then the term is stricken from the K 

· interplays a duty to tell, w/ fraud and mistake, unfair suprise as well

· roving fairness claim

· potential problem: forms were not intended to be severable

· striking: not as intrusive, problem that terms are interrelated. Means that term is unenforceable 

· reformation: enforce and rewrite to add a term to an agreement

· more intrusive - must meet higher standard of law

· courts more reluctant to add than substract

· Remedy: 
· traditional: no K and rescind look to restitution measure

· enforcement: expectation measure is a higher burden

· Sardo: purchased policy covering money & securities - there is a K, agent assumed K included jewelry since this was what they bargained for.  Can’t get fraud b/c requires intention to deceive.  Court breaks the chain between customer, broker, agent, company and says none speak for the company.  This would not be the view today.  The one clear thing about the offer is that it cover jewelry does the response clearly reject this? Interpretation - if own agent deduces this must cover jewelry how reasonable is it that customer also thinks so.  

· Darner: Car rental company purchases insurance and issue is whether umbrella coverage covers liability 

· Implied Warranty for fitness - UCC implies into K that what you get is fit for what you want

Formation of K: Forms between business clients
· C-law offer and acceptance rule: required mirror image or typewritter ribbon standard - exact yes to what was proposed.  Used to have last shot rule.

· But w/ forms used by both parties, what are the odds of exact yes-offer?

UCC 2-207: Additional Terms in Acceptance or Confirmation addresses problem that under mirror image rule might never have a K in form exchange transaction.  Radically alters what constitutes a counter- offer.  Controls forms between 2 merchants 

(1) a definite and seasonal acceptance or a written confirmation sent w/in reasonable time operates as an acceptance even if you have additional or different terms from the offer unless acceptance is expressly made conditional on assent to the additional or different terms
· determines whether or not you have a K under the writings

· rule: if doesn’t alter core terms then it is an acceptance

(2) must always do (1) first: if under (1) there is a K then additional terms are construed as proposals for addition and become part of the K unless:
(a) the offer expressly limits acceptance to the terms of the offer

(b) the additional terms materially alter the K

(c) notification of objection to the additional terms has already been given or is given w/in reasonable time after notice

(3) must always do (1) first: if under (1) there is no K (not definite and seasonable or expressly conditioned) then:  

if conduct by both parties which recognizes the existence of a K is sufficient to establish a K for sale although the writings do not otherwise establish a K, the terms of the K are those of the writings and anything implied under the UCC

in other words: if your actions looked like you meant to say yes, we’ll ignore the formality of the forms and imply a K.  We’ll create an o & a if you basically say yes.

· expressly conditioned: if you really don’t want to say yes, then you must expressly require conditions and you must act as if really don’t want to say yes.  Can’t occupy this space by silence or by contradictory behavior (see (3))

· warranty clauses: do sellers have more responsibility than buyers? Yes.  Code imposes warranties on all sellers unless follow certain steps to disclaim

· §2-313: if you’re a seller and make any act or promise, description, sample or model then create warranty that what is purchased is as good as above
· §2-314: Implied Warranty: Merchantability; usage of trade

· unless excluded or modified (can modify both ways better and worse)

· applies only to merchants

· must be of fair average quality

· §2-315: Implied Warranty: Fitness for a Particular Purpose

· where seller has reason to know the particular purpose
· and buyer relies on seller’s suggestion, representation

· then an implied warranty is created

· anyone can have an express warranty
· §2-316: Exclusion or modification of Warranties:

(2) for merchantability must mention merchantability and if a writing must be conspicuous; fitness must be by a writing and conspicuous need not say fitness.

(3)(a) as is, with all faults or other language of common understanding will exclude all warranties unless circumstances indicate otherwise

(b) if examined or refused to examine: no warranty to defects that would be apparent upon examination

(c) course of dealing or course of performance or usage of trade may also exclude or modify

(4) Remedies may be limited by liquidation or damage limitation

· Breach of Warranty Damages:
· normal: new product

· consequential: damage resulting from abnormalityd

· Pole-Bruswick: breach of buyer in rubber contract. Counter offer: if significant alteration but if explication may be acceptance.  Court says not compatible, counter offer - seller never okayed - no K.   Rule: the acceptance must mirror the offer – now rejected
· Gardner Zemke: sends p/o w/ no mention of warranty and response, separate form, disclaims warranty.  Deem to accept unless say no.
Mistake

Nondisclosure: 

Restatement §161: non-disclosure of a known fact is equivalent to an assertion that the fact does not exist when:

· the disclosure is necessary to prevent another fact from being a misrepresentation

· knows that disclosure would correct a mistake of the other party as to a basic assumption and if not disclosing is contrary to good faith
· fiduciary duty

policy: the more we shift the duty to the seller, the lazier the buyer may be

fraud: normal remedy is recession

when and whether to enforce decision as if it had been true
