Contracts Notes

ENFORCEABILITY OF PROMISES

Statute of Frauds & Parol Evidence Rule


Statute of Frauds


The following contracts must be in writing: land, sureties, big money, 

outside of a year’s time.  Contract to do a big project that might take more than a year needn’t be written.


Parol Evidence Rule


Once you put a contract in writing, you can’t contradict it. Once it’s 

complete enough, you can’t change it.

Consideration 


Def = Bargain: each party gives up a legal right in order to obtain the one which 

the other party gave up; contract must have consideration to be enforceable (only requirement, according to classical theory, else the “contract” is mere gratuity, donation – new rule requires more).  But if there is no consideration and the contract is completed, then it is enforceable (e.g. aunt in Dougherty gives nephew the money).

Dougherty v. Salt (aunt promises nephew $ though he didn’t promise 

anything in return: court says not enforceable - 6)
Hamer v. Sidway (nephew gives up drinking, swearing: court says 

he gave up a legal right –  enforceable - 46)

Completed contract is completed, whether the parties like it or not.


Phillips v. Moor (parties contract to sell hay, hay burns down, buyer 

repudiates contract: court says too bad, enforceable – 486)

Philosophy of classical contract theory (consideration is all you need), accepted 

by First Restatement, rejected by Second:



Positivism – logic to law; there are natural axioms from which all legal 

rules can be derived (future results can be obtained by looking at past decisions).  Opposite, modern view: law is organic, stemming from a sense of justice



Conceptualism – legal rules are basic concepts, abstract and mechanical.  

Opposite, modern view: rules should forward the cause of justice even if they are more complicated or mushy.

Mutuality 
same as consideration 

Conditions placed upon the acquisition of a good are only consideration if they 

are the price of the good (put hand out for money ≠ contract)

Contract may be conditioned upon an event, but it is still a contract to perform 

something if that event should occur.  Contract from date of pact.

Scott v. Moragues (deal to ship goods is on if the one party buys boat: 

legal right give up = right to buy boat and not ship goods - 87)
Right to sue: giving it up is not consideration if one had no good case anyway
Illusory promises are unenforceable and occur when one party does not 

actually promise to give up a legal right (e.g. one party can cancel anytime or will buy as much as it “wants”).  The latter are unenforceable because “as much as the party wants” may be zero (no consideration), or infinite (unconscionable).  This encourages speculation and is no good. But, such contracts can be made enforceable if buyer agrees to buy all it needs (can reasonably be measured from experience), or all it can sell (similar to “needs”), or only from seller (can’t buy from others when price lowers), or can only cancel by giving set number of days’ notice.

Wickham & Burton Coal Co. v. Farmers’ Lumber Co. (seller promised 

to sell buyer all the coal it “would want to purchase” at a set price: not enforceable - 90)
Miami Coca-Cola Bottling Co. v. Orange Crush Co. (Miami was able 

to terminate contract at any time: not enforceable - 93)
Hancock Bank & Trust Co. v. Shell Oil Co. (Shell could terminate on 90 

days’ notice and had option to renew lease for 15 years: okay - 49)
Lindner v. Mid-Continent Petroleum Corp. (Petroleum could terminate on 

10 days’ notice and had option to renew for 2 years: okay - 97)
Gurfein v. Werbelovsky (contract to ship plate-glass within 3 months & 

buyer had option to cancel before shipment: shipper had 

opportunity to bind buyer by shipping immediately, thus there was consideration, even though little – enforceable - 97)
Laclede Gas Co. v. Amoco Oil Co. (Laclede could only terminate 30 days 

prior to an anniversary of contract signing and Laclede could physically only get oil from Amoco: locked in – okay - 102)


At-will jobs: contested point whether promise to hire someone at a terminable-at-

will job has consideration (worker could be fired at any time).

Grouse v. Group Health Plan, Inc. (enforceable: promise of an at-will job 

entails promise of opportunity to prove oneself, thus consideration: 

also, estoppel trumps at-will nature of job: guy was hired, quit his other job, was fired at new job before he started work - 106)



White v. Roche Biomedical Laboratories, Inc. (unenforceable: at-will 

nature of job trumps estoppel claim - 109)
Nominal consideration is not okay, under new rule as stated in Second 

Restatement, except for options and loan guarantees (courts 

split on whether it’s even required then).  It was okay under old rule, stated in First Restatement, except in transfers only of $ (nominal consideration fine – e.g. $1 for a car).

Harris v. Time, Inc. (guy opens envelope: okay consideration as his 

opening the envelope mattered a lot to Time - 99)
Form


Seals are not necessary today – contracts can be oral


To deed a gift (without consideration), complete an inter vivos document of 

transfer (donor, donee, gift, nature of interest, manifested intention to use document as means/instrument of gift)


Or, establish a trust and make donor trustee and donee beneficiary


Contracts should be read in realistic, not literal manner

Contracts have different types of terms:



Performance – price, object



Auxiliary – relate to performance (e.g. indemnity clause)

Reliance
Def:  A’s actions are different from those A would have taken had there been no 

promise, and A gives up a legal right


Old rule rejects reliance as consideration or substitute thereof.

Kirksey v. Kirksey (wife move’s to brother-in-law’s after he promises her 

land and home, but she doesn’t promise anything: not enforceable as no consideration, despite reliance - 23)
Second Restatement calls contracts enforceable if there is reliance


Promissory estoppel – promise w/ reasonable & foreseeable reliance, injustice 

Feinberg v. Pfeiffer Co. (old lady retires after being promised monthly 

payments for life, payments stop, she gets sick: enforceable – but 

what if she’d gotten sick before payments stopped as she’d’ve quit by then anyway and not in reliance on payments? - 28)
Davies v. Martel Laboratory Services, Inc. (Co. promises woman top job 

and $ if she gets MBA, then fires her: enforceable, reliance needn’t be “detrimental” in ordinary sense, but giving up legal right - 48)

Grouse v. Group Health Plan, Inc. (contested point: promise of an at-will 

job entails promise of opportunity to prove oneself, thus consideration: also, estoppel trumps at-will nature of job in this case: guy hired, fired before he started work: but see above - 106)

Hayes v. Plantations Steel Co. (guy retires, is promised payments, promise 

uncertain because he keeps double-checking, didn’t change actions in reliance on promise = no estoppel - 33)

Estoppel in pais – reliance on fact (e.g. Y says “X is true”; Z acts, relying on truth 

of statement; Y can not sue Z for his act if X is false – Y is estopped from proving lack of consideration in court)


General reliance doctrine – promise/fact not necessary; actions can suffice 

Times-Mirror Co. v. The Superior Court (LA’s eminent domain 

proceedings – course of conduct – were sufficient “promise” for Times-Mirror to rely on - 26)

Should Reliance doctrine be expanded to include cases where A’s actions are not 

different from those A would have taken given no contract? (i.e. if Feinberg had disease/wanted to quit before promise?)

Unconscionability 

play this card last, after implied promise, reliance, etc.

PROCEDURAL:
meaninglessness of choice, which is either:

1. gross inequality of bargaining power, or

2. one guy’s lack of reasonable opportunity to understand contract terms


SUBSTANTIVE:
grossly unfair contract terms

Price gouging not allowed during times of distress

People v. Two Wheel (Co. sold generators at excessive prices during 

power outage: gouging need not be gross to be unconscionable, it is inherently procedural unconscionability - 61)
Novation will not make bad contracts enforceable (new contract replaces old one)

Maxwell v. Fidelity (poor lady buys broken $6,500 solar home heater with 

loan that totals $15,000 then 4 years later wants $800 loan and is given it tied to earlier loan: first loan was unconscionable, thus there was no contract to novate  - 75)
Arose with UCC in 1960’s

Batsakis v. Demotsis (pre reliance days: promise of 500,000 drachmas 

[$25] for $2,000 had consideration [not $ for $, diff. currencies]: today would be procedural and substantive unconscionability - 50)
Williams v. Walker-Thomas Furniture (contract with poor lady to reclaim 

everything she’d ever bought if she missed a payment: not 

enforceable as unconscionable - 62)
Weaver v. American Oil (dumb gas station attendant signed fancy contract 

holding American Oil harmless for any of its negligence: AmOil employee accidentally burned attendant: not enforceable - 676)
Contracts with both goods and services included are to be examined to see what 

their main purpose is (primarily provision of goods or services?) and if goods, then UCC applies

Pittsley v. Houser (carpet installation is “goods” - 73)


Bad bargain: unconscionability does not save a party from a bad bargain

Fraud & Duress were only causes to not enforce contracts under old doctrine.  

Fraud was lying and active concealment.  Duress was direct threat.

Chouinard v. Chouinard (one party’s hard bargaining position is not 

duress if not caused by other party - 55)

Maritime law of salvage helped create unconscionability doctrine: A cries 

“mayday”; all in earshot must come and save people and salvage cargo; B 

may buy cargo at fair market value. This provides an incentive to the rescuer, but also prevents him from taking advantage of A’s duress.

Post v. Jones (rescuers could not keep salvaged cargo that they had 

bought from shipwrecked crew for unfair prices: unconscionable and unenforceable - 56)
Satisfaction 
contracts where performance is conditional upon satisfaction of B


Objective: reasonable person would be satisfied (factory)



Implies consideration because the party gives up the right to claim 

dissatisfaction in bad faith

McCartney v. Badovinac (private eye’s proof is objective - 941)
Forman v. Benson (credit report is objective - 945)
Morin Building Products Co. v. Baystone Construction, Inc. (contract to 

build GM factory, even though it claimed to be subjective, was actually objective - 941)
Subjective: contracting party must be satisfied (artwork), but also good faith



Fursmidt v. Hotel Abbey Holding Corp. (hotel valet and laundry services 

are subjective - 946)


Mattei v. Hopper (lease is subjective and consideration as good faith - 97)


Factors to determine objective or subjective:

(1) Language of contract

(2) Ease of determining objective (market) standard

(3) Forfeiture on behalf of one party, degree (yes = objective)

(4) Unjust enrichment of one party, degree (yes = objective)

Pre-existing Legal Duty Rule

No legal right is given up when one promises to do what one was already obliged 

to do – thus no consideration.  Doctrine meant to discourage parties from using coercion and duress to change pre-existing contracts, not to prevent them from ever changing them at all.

Duty required by law or scope of official’s authority (i.e. police)


Gray v. Martino (police officer: might lead to better protection for rich as 

cops try to get their rewards - 110)
Denny v. Reppert (bank employees: Restatement Second says employees 

can claim reward - 112)
Duty required by contract

Lingenfelder v. Wainwright Brewery Co. (Lingenfelder contracted to build 

a brewery for Wainright, but stopped when Wainright awarded another contract to another builder: Lingenfelder was bound to build brewery because he had contracted to do it - 113)
Duty to pay debt 

Foakes v. Beer (old rule: courts would not allow creditors to accept 

immediate partial payment of a debt and cancel the rest, as all of the debt was already owed - 116)
Modifications (performance terms) don’t require consideration under UCC (mere 

good faith is required) or Restatement (when changed circumstances or reliance, so long as no duress).  But a modification that distorts the promisee’s incentives under their pre-existing legal duty might not be enforceable – see Jordan below.  Old rule required consideration for them.

Schwarzreich v. Bauman-Basch, Inc. (two parties destroy first contract 

and write new one that is the same except that Schwarzreich now makes more money: enforceable modification - 128)
Angel v. Murray (Angel signed contract with city to do garbage at set 

price for five years: city unexpectedly grew in size: Angel asked for more money: city refused: held, for Angel due to changed circumstances - 137)
Sugarhouse Finance Co. v. Anderson (Anderson owed Sugarhouse money, 

agreed to pay less now to clear up debt, and got another loan from a third party:  had consideration when he took on new debt as he had legal right not to do so - 140)

Michael Jorden Hypo (promising entire Bulls team more money if they 

win NBA Champ doesn’t distort incentives for team to win, so okay; but promising only MJ more money for each point he scores would distort his incentives to win under his pre-existing legal duty to the Bulls as a team because now he’d want more points and not necessarily the team win)


Duress:
a) one party threatens unlawful conduct, and (e.g. breach)




b) there’s no reasonable alternative for the threatened party



Austin Instrument, Inc. v. Loral Corp. (Loral had contract with Navy to 

supply parts, subcontracted some to Austin: Austin later demanded price increases and right to do another, similar Navy contract Loral had won: Austin later stopped work on first contract, and Loral had to agree to its demands: NY appellate div. found no duress, but cheap antics on Loral’s part: NYCtApps found duress as Austin was attempting to cheat more work out of Loral, Loral had tried to get other companies to do the work Austin was doing, and Loral should not be forced to go into breach of contract with longtime business partner Navy to prove its duress - 119)

Waivers (auxiliary clause) do not require consideration, but can be reinstated so 

long as it’s not unfair to other party

Nassau Trust v. Montrose Concrete Products (states rule above - 148)
Clark v. West (“no alcohol while writing book” clause was auxiliary and 

could be waived w/o consideration, even though West was paying more money to Clark if he didn’t drink - 143)
Cassidy Podell Lynch, Inc. v. Snyder General Corp. (contract to pay 

within 30 days but Cassidy always paid after 90 days and Snyder never complained: waiver can consist in acquiescence to a course of conduct: now Snyder must always give Cassidy 90 days - 148)
Past Consideration 

Past consideration does not count (e.g. past services performed not under contract 

can not be present legal right to give up) 

Schnell v. Nell (wife’s past help in getting property no good - 14)

Valid consideration only when a person makes a promise to repay a debt that was 

previously voided because:

1. Debt was time-barred by statute of limitations

2. Debt was barred as promisor was minor

3. Debt was barred in bankruptcy proceedings

Thought is that moral obligation remains, though law protected promisor.

But now that protection is gone, so debt must be paid.  (3) no longer counts as bankruptcy laws have been changed.

Direct Material benefit conferred on promisor by promisee, followed by later 

promise, will count as adequate consideration

Mills v. Wyman (Mills cared for Wyman’s sick son till his death and 

Wyman promised to pay for Mills’ costs: care for son is not direct material benefit to father: not enforceable - 153)
Webb v. McGowan (Webb hurt himself to save McGowan’s life and 

McGowan promised to repay Webb for lifelong injuries: direct material benefit to McGowan: enforceable, but see below - 157)
Harrington v. Taylor (Harrington got injured in preventing Taylor’s wife 

from killing him and Taylor promised to repay: no consideration despite direct material benefit: not enforceable, but see above 160)

OFFER & ASSENT

Offer v. Advertisement


Advertisements aren’t usually offers, but merely requests for offers, unless they 

firmly state who will get what and how: bait-and-switchers shouldn’t be able to abuse doctrine.  Factors to consider in deciding if ad was offer include: 
what was intention of offeror?
See language



did offeror mean to keep offer open?





Could offeror end up selling more than he has?



Lonergan v. Scolnick (Ad in newspaper: buyer shows interest: seller 

responds, saying it’s a form letter: buyer responds, “should I desire to buy”: seller tells buyer deal sounds good but buyer must act fast as seller is dealing with many potential buyers: sellers sells to another buyer: no firm offer existed – 404)



Fisher v. Bell (displaying an article with a price on it in a shop window is 

not an offer but an invitation to treat - 409)



Nebraska Seed Co. v. Harsh (letter sent to buyer said “Gentlemen: I am 

mailing you a sample of some seed.  I want $2.25 per bushel”: no offer as language opened it up for bids only - 409)



Moulton v. Kershaw (letter said “Shall be pleased to get your order” and 

seller knew buyer was dealer who bought in large quantities and large order was reasonable and usual: no offer existed - 410)


Lefkowitz v. Great Minneapolis Surplus Store (ad stated that first three 

people to come to store could buy a mink coat for $1: offer existed as sufficiently detailed- 406)



Fairmount Glass Works v. Grunden-Martin Woodenware Co. (buyer 

wrote seller, asking lowest price: seller responded with price “for immediate acceptance”: court said it was not just price quote, but a definite offer to sell - 410)

End of offer
Lapse: Offers made in a conversation lapse when the conversation ends.  All 

offers lapse if no acceptance within a reasonable time or within time stated in offer.

Keeping an offer under advisement: Keeping an offer under advisement keeps it 

alive, although the offeror can still revoke the offer during that time.

Rejection: rejection of an offer ends it.



Akers v. J.B. Sedberry, Inc. (guys offer resignation in conversation, 

boss rejects, conversation ends, boss accepts: too late - 411)
Counteroffer: a counteroffer serves as a rejection of the old offer and creation of a 

new offer, but a counteroffer that confers a benefit on (asks less of) the original offeror does not destroy the old offer.  A purported acceptance, if it places material conditions or limitations on the acceptance, becomes a counteroffer.  Old rule was mirror-image rule and it said acceptance had to exactly mirror offer, but, as seen above, that is not rule anymore.

Ardente v. Horan (guy agrees to buy house, but in letter says needs 

furniture as well: court says counteroffer - 415)



R.I. Dept. of Trans. V. Providence & Worcester R.R. (acceptance by state 

to buy property w/ railroad track on it that relieved the train company of the obligation to remove the track conferred a benefit on the company and the other changes were immaterial - 418)



Price v. Oklahoma College (prof signs employment contract but says he 

doesn’t think salary was fairly determined: unequivocal acceptance accompanied by protest is still acceptance - 420)



Livingstone v. Evans (seller makes offer, buyer asks for lower price, seller 

won’t change price, buyer accepts: seller’s response renewed the offer by implication - 421)



Culton v. Gilchrist (unequivocal acceptance accompanied by request to 

add more to deal was not a counteroffer but acceptance as offeree did not make acceptance conditional on granting of request - 422)

Revocation

Offers are revocable until accepted by other party (when they become contracts).  

Revocation can be implied if an offeree hears that the offeror has revoked the offer but the offeror has not told him so personally.

Dickinson v. Dodds (guy tries to tender acceptance within specified time 

offer was to remain open, knowing from other people that offeror had revoked his offer: acceptance no good, revocation good - 423)


Auctions: sale is not final until hammer falls (which is when seller accepts 

bidder’s offer).  Before then, bidder can withdraw his bid (which also cancels all lower bids).  If the reservation (minimum) price is not met, no bid wins; else, the high bid wins.



Payne v. Cave (bidder withdraws offer before hammer falls: no K - 427)


Firm offer rule: UCC says no consideration required for an irrevocable offer if the 

period of irrevocability is less than three months (and other restrictions)

Unilateral Contracts

Definition


Bilateral – both parties promise


Unilateral – one party promises, the other performs his end of the promise.

A: I will give you $5 if you find my watch; B: I can’t promise; B 

finds watch; A must pay – A can’t sue if B doesn’t find it.


Performance (or beginning thereof) is only valid acceptance of unilateral 

contracts.  Preparation for performance is not enough unless there is reliance.  Old rule said beginning of performance was not good enough but new rule says it is.

Ragosta v. Wilder (seller wants to sell “The Fork Shop” and tells buyer he 

will sell to him if he goes to the bank and gives him the money; buyer secures a loan: court says loan was preparation, not beginning of performance - 431)

Construction Contracts: A subcontractor’s bid is treated as a unilateral contract.  

If a general contractor relies on the sub’s bid in making his own bid, the sub becomes bound to his bid even though there is no consideration on the general’s side (promissory estoppel).  An exception is if the sub makes a mistake and the general should know it was a mistake.  But, if the general uses the sub’s bid and wins the contract, he is not bound to use the sub.
Drennan v. Star Paving Co. (winning general relied on subcontractor’s 

bid in making his own: sub’s bid enforceable because general is now bound to the  numbers in sub’s bid - 436)



Holman Erection Co. v. Orville E. Madsen & Sons, Inc. (general not 

bound to use sub after used sub’s bid to win contract because needed freedom to switch around to meet minority business requirements to contract as a whole - 476)



Pro this system



Con


Due to last-minute way subs call in their
promotes bid-shopping,




bids, gen doesn’t have time to 

bid chiseling, and



process how to meet other req’s

bid peddling




of whole K (such as in Holman)




but just puts down low bid



Sub bound to general because of reliance
not fair to bind one and not




but sub doesn’t rely on general

the other



Sub has all day to prepare his bid and

Increases overhead for subs



usually submits its bid to many gens 

Mailbox Rule


Mailbox Rule: offer is accepted when acceptance is dropped in mailbox.  Can 

think of it in terms of post office being agent of both parties.



Adams v. Lindsell (letter gets lost in mail and offeror never receives it: 

still acceptance - 444)



R.I. Tool Co. v. U.S. (only case ever to reject mailbox rule: due to new 

postal regulations of 1955: bad decision - 446)
Rejection of an offer is not effective until the offeror receives it, except when the 

offeree then tries to mail an acceptance before his rejection reaches the offeror, in which case the rejection trumps the acceptance.

Revocation of the offeror’s offer is effective once the offeree has received it, not 

on dispatch.  Revocation of the offeree’s acceptance is no good, even if it reaches offeror before the acceptance does (e.g. offeree calls offeror and says, “Ignore the letter-acceptance you’re about to get.”)

Form of acceptance: If offeror requests a certain form of acceptance without a 

particular reasonable reason (letter, send boy around), offeree’s acceptance counts if it is in better form (arrives sooner than letter would, boss himself comes around).  But, if offeror explicitly demands boss to come around and boss sends boy, then no good.

Policy: these rules are good because they put the risk on the offeror, they 

discourage the offeree from speculating, they protect the offeree from an offeror who would revoke the offer while the acceptance is in the mail, and they provide stability to the system.


Oddities: (1) one case held that if two parties mail the same contract to each other 

at the same time, there is an enforceable promise – but no one knows when it becomes enforceable. (2) Mactier’s Adm’rs v. Frith (seller makes offer to buyer, buyer waits an unreasonably long time but does accept, his acceptance crosses in the mail with a renewal of the offer from the seller: held, renewal trumped the lateness of the acceptance even though buyer never knew about it: the parties’ minds met - 454)

Modes of Acceptance

Motives behind acceptance don’t matter.



Klockner v. Green (fact that two people would’ve cared for old lady even 

if she hadn’t promised them money is no reason why they shouldn’t recover the money  - 460)



Simmons v. U.S. (guy caught the fish called Diamond Jim and sought the 

promised reward: court gave it to him, holding that if a unilateral offer is known to an offeree, his performance is an acceptance even if he performed for reasons unrelated to the offer - 463)



Stephens v. Memphis (guy came to state with information about a criminal 

but didn’t know about reward: court gave it to him and said that offeree needn’t know about unilateral offer in order to claim upon performance – rejecting Simmons rule above as bad policy - 464)

Duty to inform offeror of acceptance/performance: if the offeror would otherwise 

never learn of the offeree’s acceptance/performance, the offeree must inform the offeror within a reasonable time.  Especially if the offeror experiences changes circumstances in between.

Bishop v. Eaton (two parties very far apart, offeror promises offeree to 

pay him back if he will help out offeror’s brother, offeree does so and mails a letter telling offeror of it but the letter never arrives: court said that offeree had done his part – mailbox rule - 467)

No duty to inform: if a contract doesn’t require a party to inform the other party of 

acceptance, then there is no duty to inform.

Int’l Filter Co. v. Conroe Gin, Ice & Light Co. (offer said it was 

enforceable once it had been accepted by offeree and approved by offeror’s executive officer: offeror didn’t need to inform offeree that its executive officer had approved the deal - 469)

Implied acceptance is okay – no need to be explicit, so long as reasonable person 

would infer an acceptance of the offer from offeree’s conduct.



Wood v. Lucy, Lady Duff-Gordon (implied promise of best efforts to sell 

Lucy’s fashions because Wood only earned % of profits - 99)



Polaroid Corp. v. Rollins Environmental Services, Inc. (form contract 

required offeree to return the work order, offeree did the work but retained the work order because it disagreed with the indemnity clause of the contract: held, offeree impliedly assented to the contract by doing the work and the indemnity clause by not objecting, despite retaining the work order  - 473)


Silent assent: silence can only be assent in three cases:

1) previous dealings place duty on offeree to notify offeror of change/end to contract

2) offeree takes benefit of offered services with reasonable opportunity to reject them and reason to believe offeror thought offer was accepted

3) offeror has stated or given offeree reason to believe silence/inaction is assent and offeree intends to assent through silence/inaction

Courts careful about calling silence assent, but will to protect a weak party 

from a stronger party’s exploitation.

Vogt v. Madden (sharecropper had contracted twice with landowner to 

work land for one year and then wanted to work a third year, but didn’t contract and landowner was silent: court said no assent as there hadn’t been past dealings as each year the parties had contracted anew - 489)



Hobbs v. Massasoit Whip Co. (without any communication, offeror had 

shipped eelskins to offeree many times and offeree had paid for them; then when the skins were destroyed while at offeree’s place, offeree didn’t want to pay: court found made him pay as there were past dealings and silence was acceptance - 496)



Cole-McIntyre-Norfleet Co. v. Holloway (company took offer from buyer 

for barrels of meal at a set price but then market prices increased and company didn’t want to ship the goods for the set price but rather than telling buyer it had rejected his offer, it was silent: court said enforceable as silence in the face of a duty to act, such as a duty to respond within a reasonable time, is assent - 493)



Kukuska v. Home Mut. Hail-Tornado Ins. Co. (guy applies for insurance 

and insurance company takes his application money and sits silent during hail season, then rejects on day of big hail storms which destroy his crops: court found silent assent and enforced - 495)



Louisville Tin & Stove Co. v. Lay (wife took goods that her husband had 

had shipped to her and has them shipped with another company to her husband, and they are destroyed en route: court said she’d accepted contract to pay for the goods when she took them from the first shipping company and now must pay for them - 496)

Austin v. Burge (guy twice wrote newspaper company to stop shipping him 

newspapers but they didn’t and he continued to read them: court held that his reading was a benefit to him and he must pay - 497)


Assent by click: If a person is given ample opportunity to read the whole contract 

before clicking “assent” then it is enforceable.



Caspi v. Microsoft (guy complains about a clause in contract after he had 

ample opportunity to scroll through contract and had to click on “assent” to move on: court said it was enforceable because clicking was okay and the clause was just as visible as the rest of the contract - 498)



Ticketmaster Corp. v. Tickets.com, Inc. (contract found at bottom of web 

page and not requiring active “assent”-clicking to move on but just advancing to next page is not enough opportunity for offeree to know what he’s getting himself into: not enforceable - 502)

Unjust Enrichment


Implied-in-fact contracts: see implied assent above.

Implied-in-law contracts: not really contracts, but unjust enrichment (a.k.a. 

restitution or quasi-contracts).  No bargain or offer/acceptance necessary.  No officious intermeddler may foist benefits upon you without your implied consent but there are three circumstances when you can recover, and then only if the value of the benefit is known:

1) emergency rule: doctor (one with a usual fee, not a boy scout) finds and rescues sick man – person must pay him the usual fee

2) bank accidentally puts $1,000 in your account – must pay it back

3) when you accept services knowingly and voluntarily, aware that the provider expects money in return, then you have to pay (but no good for building chalet when no one knows the value to you)

Nursing Care Services, Inc. v. Dobos (old lady put in hospital in 

emergency, doctors save her, and she has at-home care as well, she thought Medicare would cover it, but it won’t: court said there was no express contract or contract implied-in-fact but one implied-in-law under the emergency rule for the in-hospital care, and the third rule for the at-home care, as Nursing’s usual fees were known –  otherwise Dobos would get unjust enrichment – but what about this case, when she knew money had to be paid but thought another was going to pay it? - 506)



Day v. Caton (A builds a wall between two properties, thinking B will pay 

for part of it, B knows this but doesn’t pay: court said he must pay as it saw implied-in-fact assent, but it could also have based the decision on implied-in-law assent without much difference - 512)



Bastian v. Gafford (architect draws up plans for a building but guy later 

fires him and has another architect draw up plans and uses those for building: court said no unjust enrichment because there was no benefit conferred upon the guy - 515)
Preliminary Negotiations


Vagueness: if substantial details necessary to the functioning of the contract are 

missing (performance terms as opposed to auxiliary terms), then it is too vague to enforce.  Courts will fill in auxiliary terms but not performance.

Academy Chicago Publishers v. Cheever (contract for book didn’t include 

number of pages or stories, date for completion, etc. that was material to performance: no contract - 542)



Berg Agency v. Sleepworld-Willingboro, Inc. (lease that contained terms 

on price and space and time need not have terms on maintenance, insurance, assignment, etc. to be complete: contract - 546)


Saliba-Kringlen Corp. v. Allen Engineering Co. (sub refused to do the 

work as stated in bid because some terms were missing: court said that standard industry auxiliary terms needn’t be contracted over if the performance terms are covered, and enforced the bid - 547)


Leases: should courts enforce reasonable rents or market prices?



Joseph Martin, Jr. Deli v. Schumacher (Deli wanted to lease its premises 

for another period at the same price with reasonable increase, but landlord wanted to raise it from $650 to $900 per month: court said rent was a performance term and it would not enforce market rates, but declare that there was no contract, but see below - 551)

Moolenaar v. Co-Build Companies, Inc. (goat herder wanted to lease his 

land for another period at the same price with reasonable increase, but landlord wanted to raise it from $375 to $17,000 per month: court said it could should enforce a reasonable rent even though that was a performance term, but see above - 552)


Good faith: parties can contract to negotiate in good faith 



Channel Home Centers v. Grossman (if there is an intention to bind two 

parties in a preliminary agreement to negotiate in good faith, as opposed to wanting to remain completely free, then the terms of that initial agreement form a contract.  If later, the parties can’t in good faith agree to a complete contract, then they can call it off, but if one party acts in bad faith to cancel the agreement, then he can be bound to it or be forced to pay damages - 553)

Promissory Estoppel: one case says can be used for preliminary negotiations



Hoffman v. Red Owl Stores, Inc. (guy did everything Red Owl told him to 

do to get his store, taking on loans and such, then they told him he wouldn’t get a store: court said promissory estoppel can apply to preliminary agreements that are still too vague to be considered enforceable contracts and whacked Red Owl with damages - 576)
Battle of the Forms


Last shot fired rule: in a battle of the forms, the terms on the last form win, 

assuming both parties continue with the deal, as they are considered a counteroffer, else, the mirror-image rule on counteroffers applies.  This is the rule for sales of services as well.

UCC § 2-207: for boilerplate language on sale of goods only.


Court chooses “additional” or “different” to suit its purposes, and it 

usually chooses “different” because “additional” is much like last shot fired rule.

(1)&(2): If offeree timely accepts offer and acceptance contains additional 

terms, those terms trump the offeror’s terms unless:

a. the offer limited acceptance to its terms only [no K]

b. the additional terms are material (perf. terms) [offeror wins]

c. the offeror objects [offeror wins]

If offeree’s acceptance is made conditional on offeror’s assent and:

a. offeror assents unequivocally [offeree wins]

b. offeror doesn’t assent and a party backs out of the deal [no K]

c. offeror doesn’t assent but the deal proceeds [knockout rule]

d. offeree doesn’t really mean he’ll back out of the deal if the offeror doesn’t assent [offeror wins]

(3): Knockout Rule: If offeree’s acceptance contains different terms, then 

the terms both parties agree to rule, along with default rules for what they don’t agree on.


Columbia Hyundai, Inc. v. Carll Hyundai, Inc. (if the contracts are not 

boilerplate forms but specifically drawn up for this occasion, then § 2-207 doesn’t apply, but last shot fired rule/counteroffer - 645)



Gardner Zemke Co. v. Dunham Bush, Inc. (battle of the forms: two forms 

differ on warranty terms: court says different terms and applies knockout rule - 647)



Diamond Fruit Growers, Inc. v. Krack Corp. (Krack never assented to 

seller’s required additional terms but both parties kept dealing: court held that offeror’s assent to offeree’s additional terms must be unequivocal and went for knockout rule - 657)



Polaroid Corp. v. Rollins Environmental Services, Inc. (form contract 

required offeree to return the work order, offeree did the work but retained the work order because it disagreed with the indemnity clause of the contract: held, offeree impliedly assented to the contract by doing the work and the indemnity clause by not objecting, despite retaining the work order  - 473)
Mistake


Misunderstanding: semantic difference

More Reasonable Principle - I: if neither party knows the following, but 

each party has a different interpretation of a contract and one party’s interpretation is more reasonable, then the party with the more reasonable interpretation wins.

Equally Reasonable Principle - II: each party’s interpretation is 

equally reasonable = no contract.

Same Idea/Different Words Principle - III: each party means the same 

thing, but uses different words, then there is a contract.

Unfair Advantage Principle - IV: A knows B’s interpretation but B doesn’t 

know A’s: A’s interpretation wins, no matter how unreasonable.

Raffles v. Wichelhaus (Raffles sells Wichelhaus cotton from the 

ship Peerless: Raffles thinks ship Peerless coming in Dec., Wichelhaus ship Peerless coming in Oct.: no contract: Principle II – 368)
Kabil Developments Corp. v. Mignot (testimony as to a party’s 

perceptions of contract negotiations can be used to prove whether a contract existed or not – 386)

Mutual Mistake
Def.: same thing, different material qualities, both parties unaware, not 

sold with any representations about its nature or an as-is clause, no change in worldview of expert opinion on the quality (e.g. sold as wine & turns to vinegar = enforceable; sold as wine & was prepared as vinegar = not enforceable)



Firestone & Parson, Inc. v. Union League of Philadelphia (Key painting 

sold as Bierstadt when world thought it was a Bierstadt, later world changes mind to say it was a Key: enforceable - 702)
Wood v. Boynton (diamond sold as rock but with no representation 

about its nature: enforceable - 701)



Everett v. Estate of Sumstad (locked safe sold with no representation 

about its nature, had $32,00 inside: enforceable - 704)



Lenawee County Board of Health v. Messerly (home sold as-is as rental 

unit but inhabitable: enforceable - 705)


Garb-Ko, Inc. v. Lansing-Lewis Services, Inc. (land sold as-is as 

commercial space, but polluted and federal law held seller liable despite as-is clause: not enforceable as as-is superceded - 710)



Gartner v. Eikill (land sold for construction of offices, but zoned for only 

one building: not enforceable - 711)



Griffith v. Brymer (room sold to watch coronation after it had been 

cancelled: not enforceable - 700)



West Coast Airlines, Inc. v. Miner’s Aircraft & Engine Service (costly 

engines sold as scrap metal: not enforceable - 703)



Beachcomber Coins, Inc. v. Boskett (coin sold as Denver dime but was 

fake: not enforceable - 713)



Zimbalist (violin sold as Stradivarius but was cheap knockoff: not 

enforceable – 713)

Sherwood v. Walker (parties thought cow was barren – beef cow – but it 

turned out to be fertile – breeding cow: not enforceable as difference went to the substance of the deal – buying and selling a beef cow; dissent: buyer thought cow was fertile, so that was not substance of the deal, so enforceable - 695)


Unilateral Mistake


Def.: if A errs (clerical mistake of fact, not of judgment) and there is no 

breach of a legal duty and A can put B back in status quo (either before damage arises or by paying damages), and sometimes courts require that B could’ve known of the error, then A can get out of the contract.  Otherwise, B would be taking unfair advantage of A.



Elsinore School Dist. v. Kastorff (contractor made clerical error in bid, 

school asked if he was sure his numbers were right, he said yes, later realized they weren’t, and told school right away, before they had decided winner: not enforceable - 715)



White v. Berrenda Mesa Water Dist. (contractor misestimates the amount 

of rock because he doesn’t look at the updated figures; district court said enforceable as mistake of judgment: appellate court reversed, not enforceable as mistake of fact - 722)

Changed Circumstances


Def.: if a basic and material assumption of both parties proves untrue, such that 

performance becomes impossible, then the contract is not enforceable.  Impossibility is the same as impracticability, which is when you can only do it for excessive and unreasonable cost.  Physically more difficult can be changed circumstance if impracticable.  Commercially more difficult was changed circumstance in 1920’s Germany, and almost maybe in USA in Westinghouse case.  Risk allocation is a factor – who can bear it best?  Eisenberg thinks maybe shouldn’t be all or nothing, but maybe costs of risk can be allocated fairly between the parties?  Not rule now though.


Taylor v. Caldwell (guy rents music hall for concert but it burns down: not 

enforceable as both parties assumed its not burning down - 740)

Krell v. Henry (room sold to watch coronation before it was cancelled: not 

enforceable as changed circumstances went to heart of deal - 781)


U.S. v. Wegematic Corp. (Wegematic promised a machine it had yet to create: 

enforceable as impracticability is not fucking up and deceiving others with promises you can’t fulfill - 748)


Dills v. Town of Enfield (Dills couldn’t get financing and contract said if he 

couldn’t then he didn’t get his deposit back, but he wanted it back: no changed circumstances when parties contracted over the event - 750)


Mineral Park Land Co. v. Howard (both parties think there will be enough rock 

above water for project, but only half is and the rock under water is expensive to dredge: not enforceable as impracticable - 747)


Transatlantic Financing Corp. v. U.S. (Suez Canal crisis made voyage more 

costly to shipper who had to go through Cape of Good Hope: enforceable as “more difficult” is not impracticable, and shipper knew situation was risky and made contract anyway, was better able to bear it - 751)


2 kinds of obligations: 

1) obligation of best efforts – rescindable if party used reasonable means but desired result could still not be achieved

2) obligation to achieve desired result – rescindable only if changed circumstances were totally out of control of the party
REMEDIES FOR BREACH

Choice

breachee can choose expectation, reliance or restitution for most money

Expectation damages – make it as if the promise had been fulfilled

Breach by service seller
Damages = CC – uKp

if disproportionate, ∆MktV

cost of completion less unpaid contract price, unless that figure is 

disproportionate to the change in market value between how the thing is and how it would have been if it’d been done right, then award that.



Louise Caroline Nursing Home, Inc. v. Dix Construction Co. (Dix didn’t 

finish the work: court gave Louise no damages because the cost of completion was less than the unpaid contract price - 226)

Peevyhouse v. Garland Coal & Mining Co. (Garland promised the 

landowner to restore the land after the mining, didn’t do it, cost of completion = $29,000, change in property value = $300: court gave change in value as two values were grossly disproportionate – bad decision as no accounting of aesthetics of scorched earth land the Peevyhouse’s now have b/c of Garland’s laziness?  - 228)

H.P. Droher & Sons v. Toushin (house built with sagging floors: cost of 

repair = $20k, much more than change in value: court said give change, especially as breach was not willful or in bad faith - 239)

Eastern Steamship Lines, Inc. v. U.S. (U.S. promised to repair ship after 

the war: post-war cost of repair = $4 million: value of boat post-cleanup = $2 million: court gave value post-cleanup - 239)

Grossman Holdings Ltd. V. Hourihan (house was supposed to face the 

sun, but faced the opposite direction: court gave change in value as disproportionate to cost of completion - 241)


City School Dist. v. McLane Construction Co. (McLane built pool 

building poorly so that it didn’t have the distinct aesthetic the buyer wanted, cost to replace = $357,000, change in value = $3,000: court gave cost of completion as breach was material, went to heart of deal, and somewhat willful - 240)



Ruxley Construction v. Forsyth (pool built too shallow, cost of completion 

= $21,560, change in value = none: court gave change in value but added damages for loss of fun because fun matters and although there was no difference in commercial value there was a difference in aesthetic value - 242)



Ideas: The Peevyhouse rule goes against the stated objective of 

expectation damages (put the party as if K fulfilled).  In commercial cases, only market value matters, but in aesthetic cases there is an additional “fun” value to one party. What to be done?

Aesthetic contract breach:

-----
H
change in value to owner, if higher (too much)

____
K
cost to complete (maybe too much)

-----
L
change in value to owner, if lower (won’t repair)

____
$
change in market value (too little)

Expectation damages would be: give either L or K (if H)

Courts currently give either $ or K


Breach by services buyer


Damages = π + Ci – pKp = Kp – CC – pKp 

if resold, Kp – Covp

gross profit that seller would’ve made plus costs incurred in 

performance minus payment received (same as contract price minus costs saved minus payment received – Restatement) – also for lost-volume sellers.  Lost volume seller must prove it would have produced and sold another unit for a profit.  But if not lost-volume seller and you get another person to buy the service, then contract price minus new price.



Aiello Construction, Inc. v. Nationwide Tractor Corp. (construction 

company stopped work because builder didn’t pay: court gave standard damages - 244)



Wired Music, Inc. v. Clark (guy orders music service, moves, replacement 

tenant wants to take over contract but has to pay more: court gave damages equal to the value of the rest of the first contract as Wired was a lost volume seller and would’ve had two contracts instead of just one - 247)



Vitex Mfg. Corp. v. Caribtex Corp. (standard damages include net profit 

and overhead – fixed costs – because it is a loss incurred when the transactions go into the accounting books - 248)


Breach by goods seller



Damages = CC = value as warranted – value as sold (Mktp – Kp)

Mktp/Covp – Kp + Di + Dc
For Covp =/> Mktp




If Covp < Mktp, then

a) Mktp, as that’s what he paid 

b) Covp, as he should get the benefit of the bargain because he could’ve paid the lower Covp and then sold the goods at the higher Mktp for a profit.

market price minus contract price plus incidental and consequential damages, or cover price minus contract price.  Buyer must prove market price.  Buyer can either cover or seek damages afterward.



Continental Sand & Gravel Co. v. K&K Sand & Gravel Co. (equipment 

sold for $50k was damaged: no cover: cost of repair = $100k: court gave cost of repair as that is often higher than Kp and because this preserves benefit of buyer’s bargain if he got the goods at a cheap price - 249)

Burgess v. Curly Olney’s, Inc. (combines sold to someone else, buyer 

showed an unreliable brochure and possibility of resale to uncle to prove market price: court gave only down payment back, but not standard damages, as breachee has burden of proof to show market price and didn’t do so believably - 250)



Delchi Carrier Spa v. Rotorex Corp. (compressor parts so defective it was 

material breach, trial court granted usual damages for consequential damages such as lost profits on resale and expenses incurred in trying to fix the parts, but denied damages for shipping charges related to the parts, cost of other parts that were obsolete after termination of contract, and labor costs for the days when the factory couldn’t work: court granted these damages because they hadn’t been already counted in the “lost profit” calculation - 253)



KGM Harvesting Co. v. Fresh Network (KGM breached to sell to others at 

a higher price, Fresh covered, Fresh resold at cost-plus: court gave usual damages and didn’t care about cost-plus meaning that price increase from cover was passed onto Fresh’s buyer and so on down the line because you don’t know where to stop then and it’s easier just to give cost-plus to breachee even though it doesn’t meet the goal of expectation damages - 258)


Breach by goods buyer


Damages = Kp – Mktp/Covp 

LVS = Kp – CC + D = π + Ci + D

contract price minus market (or resale) price.  For lost-volume seller, contract price minus cost saved (same as profit plus costs incurred), plus consequential/incidental costs.  Lost volume seller must prove it would’ve produced and sold another unit for a profit.  



Neri v. Retail Marine Corp. (guy orders boat, cancels, lost-volume seller 

able to resell at same price, with profit of $3,253: court gave $3,253 as no costs incurred, plus incidental costs such as storage of the boat between cancellation and resale - 265)



Teradyne, Inc. v. Teledyne Industs., Inc. (if resale buyer pays more than 

the original buyer would have paid, then the extra profit is not subtracted from the damages awarded to the seller - 269)



R.E. Davis Chemical Corp. v. Diasonics, Inc. (lost-volume seller must 

prove that it would’ve been profitable to sell another unit and that it would have done so, not just that it could have - 270)
Mitigation


Def.: breachee has a duty to take reasonable steps to mitigate the damages.



Rockingham County v. Luten Bridge Co. (county cancels bridge 

construction contract, Luten keeps building, incurring costs: court gave it damages only for what it’d done before cancellation - 271)



Madsen v. Murray (guy orders custom pool table with weird holes in it, 

cancels order, builder uses the tables for spare parts and firewood because he thinks that selling them would hurt his quality reputation and expose him to liability, expert witness denies builder’s claims and says they’re just as high quality, court believed the expert testimony: court said should have resold at reduced price to mitigate - 274)



In re Kellett Aircraft Corp. (In attempting to mitigate damages, breachee 

bought, from a trusted company, replacement parts to replace those breachor failed to provide, but at higher price than he could have gotten if he’d bought them from another company that was dependent on breachor: court said breachee reasonably attempted to mitigate costs - 275)



Bank One v. Taylor (bank breaches on loan to Taylor, who needed it to 

finance a project; she could have made a personal loan or sold her jewelry: court said that is not necessary in mitigation - 275)



S.J. Groves & Sons Co. v. Warner Co. (both parties knew a third party 

whose hire could have mitigated the damages: court said breachee didn’t have to call him if breachor could do so just as easily  - 276)


Employment contracts needn’t be mitigated with different or inferior or distant 

work.  Money made at comparable job are subtracted from damages.  Employee can seek as damages money he spends in trying to mitigate.



Shirley Maclaine v. 20th Cent. Fox (Fox cancels Bloomer Girl musical but 

offers Big Country western, but with less artistic control and not shot in L.A. but in Australia, she refuses: court says okay as Big Country is different and inferior: dissent says difference and inferiority were matters for the jury - 277)



Punkar v. King Plastic Corp. (employee needn’t take a far away job, but 

can stay within immediate community or neighborhood - 283)



Mr. Eddie, Inc. v. Ginsberg (employee can recover as damages reasonable 

costs incurred in attempting to find comparable job and money made at such a job is subtracted from damages - 283)



Southern Keswick, Inc. v. Whetherholt (employee not required to seek 

different or inferior work, but if he takes it, the wages are still subtracted from the damages - 283)


Damages for loss of opportunity to practice one’s profession in general 

(such as loss of reputation) are no good, but if someone (Vanessa Redgrave) misses a specific opportunity they would have had if the breach hadn’t occurred (concert that now is cancelled), or if a public performer (radio announcer) needs the opportunity to work as a material part of the deal, then good.

Foreseeability

Def.: Restatement: consequential damages such as lost profits must be foreseeable 

at time of contract formation and they may not be disproportionate to the cost of the contract.  (UNIDROIT: no disproportionality rule.  Germany: reduces damages by proportion by which breachee caused problem, i.e. foisted too much risk on unsuspecting carrier.  UCC: consequential damages not recoverable if no cover.)

Example: guy sends big thing through mail – should he get big damages for paying thirty cents?  No, because mail prices don’t reflect the cost of bearing that kind of risk for everyone – rather, mail would charge extra for this one time deal as insurance.

If damages not foreseeable, does the thing at least have rental value?



Hadley v. Baxendale (mill shaft breaks, guy tells shipper mill stopped but 

court ignores this fact and pretends he didn’t, but also says hurry, shipper misships and replacement arrives late, guy seeks damages for consequential damages of lost profit from idle factory in interim: court says consequential damages must be foreseeable at K creation and these weren’t so no damages: but perhaps rule is first fact wasn’t ignored and although they were foreseeable they were disproportionate and so no damages? - 287)

Victoria Laundry Ltd. v. Newman Indus. Ltd. (laundry orders big boiler, 

says hurry, it comes late, sues for lost profits: okay as foreseeable, 

reasonable inference/natural outcome - 291)



Koufos v. Czarnikow The Heron II (sugar boat comes in late to harbor 

and prices have fallen as part of usual fluctuation: captain wasn’t given specific date to arrive on but court said he could’ve thought about it, and, if he had he would have realized that there was an even 50-50 probability of prices going down: court held that 50% probability is reasonably foreseeable, and that 25% probability likely also would have been foreseeable enough - 293)



Hector Martinez Co. v. Southern Pacific (big piece of equipment late in 

arriving: court held that, different from shaft in Hadley, part had value on its own such as for rent and gave rental value for days missing in action - 295)



Panhandle Agri-service, Inc. v. Becker (under UCC, consequential 

damages not recoverable if no cover for goods – 296)



Indp’t Mech. Contractors, Inc. v. Gordon T. Burke & Sons (many events 

might all contribute to breach, in which case all that’s necessary to prove is that breachor was a substantial factor, then can award damages under rule below- 297)



S.J. Groves & Sons Co. v. Warner Co. (breachee must prove proximate 

cause between breach and consequential damages, and if the loss caused by the breach cannot be isolated from other attributable factors, then damages are to be fairly discounted according to the proportion of breachor’s fault - 298)
Certainty


Def.: consequential damages must be reasonably certain, or no damages at all.  

New business rule: can never be certain enough.  Modern trend: use best estimates and maybe discount different probable outcomes by the probability of their occurring (expected value = prob of gain * amt + prob of loss * amt).  New way better because these people go into business to make money (assume good rate of return) and will only do so if they’re reasonably certain of return, and why should court assume rate of return of zero if can’t prove well enough?  Maybe jury can do its own deciding based on preponderance of the evidence (who’s numbers are better?) and discounting possibilities by probabilities.



Kenford Co. v. Erie County (NY domed stadium after Astrodome, despite 

extensive expert testimony court said too many assumptions had to be made andd damages estimates were too speculative – no damages – also, “rational” is not good enough but “reasonably certain” and directly traceable to breach - 299)



Ashland Management, Inc. v. Janien (new mutual fund, damages 

compared to previous mutual funds by company: court said new rule and more willing to speculate on new business - 302)



Rombola v. Cosindas (really good race horse hadn’t run in a while: court 

estimated with average money horse had won in past years from racing and gave damages - 304)



Contemporary Mission, Inc. v. Famous Music Corp. (music company 

knew probabilities of a song reaching various levels in the charts if it made it to the top 60 and wanted to estimate based on those probabilities and average profit from each level what damages would be: court said okay - 304)
Liquidated Damages


Penalties are not enforceable (punishment for breach) because of peoples’ 

bounded rationality, overoptimism, and inability to comprehend the future.


Liquidated Damages are enforceable (reasonable estimate of damages).  If 

damages easy to estimate at contract formation and difficult at breach, then always enforced.  If hard at start and easy at end, then Lee says no (penalty, get better numbers) and Hutchinson says yes (certainty).


UCC/Restatement: If estimate proves reasonable at breach, then liquidated 

damages awarded, even if they otherwise wouldn’t have been.  But if estimate that seemed reasonable at contract formation proves unreasonable at breach, then court assumes it was unreasonable and no damages.



Wasserman’s, Inc. v. Middletown (liquidated damages were based on 

gross revenue instead of net revenue: court said if mistake then okay but the court will then enforce the net revenue and not the gross, but if guy meant gross then not okay as penalty and not reasonable estimate of real damages - 308)

Lee Oldsmobile, Inc. v. Kaiden (lady puts down $5k deposit on $30k car: 

despite good faith, deal breaks down and she breaches by canceling: Lee keeps deposit as liquidated damages – hard at start, easy at end: court says not okay as deposit amount wasn’t an estimate of what damages would be, because Lee knew at the time of the contract what they would more likely be - 315)



Hutchinson v. Tompkins (guy pays $10k deposit on $125k house – hard at 

start, easy at end: court says okay as limiting damages at deposit amount provides both parties with certainty about transaction, because otherwise it could be large or volatile - 317)

Limits on Liability are usually enforced as court assumes parties were trying to 

efficiently allocate risk.

Specific Performance

Def.: only awarded when damages aren’t adequate (rarely for construction), the 

good is unique (no good substitutes), and there wouldn’t be much court supervision (unless great public interest).  Land: majority rule would always grant specific performance for land, but minority recognizes exception for homogenized housing developments, etc.  Not awarded for artistic endeavors or employment contracts.



London Bucket Co. v. Stewart (shoddily installed hotel heating system: 

court said damages would pay for cost of completion by another company which would put hotel where it wanted to be - 325)



Walgreen Co. v. Sara Creek Property Co. (mall promised Walgreen it’d 

be only pharmacy in the mall and then lets another pharmacy in: court says specific performance as damages would be difficult to estimate with certainty and this is better than no damages, and this wouldn’t require much court supervision - 327)



Van Wagner Advertising Corp. v. S&M Enterprises (spot for billboard 

wasn’t unique as billboard spots homogenized with many substitutes and damages easy to estimate: unique is not 3-D place but absence of substitutes - 333)



Laclede Gas Co. v. Amoco Oil Co. (two companies already hooked up 

with heavy pipelines: specific performance okay as easy to monitor and of public interest, and although not usually for goods, here okay as it would be hard for Laclede to find substitute long-term oil supplier during oil crisis - 334)

Reliance damages – make it as if there were no promise


Restatement § 90 (such as for promissory estoppel)



Westside Galvanizing Svcs. v. Georgia-Pacific (Westside wasn’t getting 

paid, GP promised to pay, Westside did more work, GP only paid for the post-promise work: court said okay as Westside hadn’t relied on GP’s promise when it did the earlier work - 345)

Funny Reliance


If you can’t give expectation damages or specific performance, then you 

can grant reliance damages and that is fairer than nothing.  Gives more than “as if there were no promise” because expenditures were made before promise – but court believes this is equitable.



Security Stove v. American Rys. Express (guy set up stove show and hired 

American to ship the stove, American knew to hurry and why, all arrived but one important part, stove show couldn’t happen, sued for his money back: court said expectation damages – profit from stove sale – would be uncertain, but at least could grant reliance for outlays that became waste b/c of American’s breach - 340)



Anglia TV v. Reed (movie set up, Reed agrees to act, knows he’s star, 

cancels, movie can’t find replacement: court said expectation uncertain so give reliance for what he made into waste - 344)



Beefy Trail v. Beefy King (do funny reliance because court assumes that 

breachee had done math to ensure that he’d make his money back at least, and so that much at least seems certain enough - 344)

Restitution damages – promisor must return benefits bestowed on him by promisee


Def.: Damages = FV, capped by:
Kp – CC – D
       and
pro rata Kp

breachor doesn’t get costs incurred but value of benefit conferred.  Breach 

must be material.  Damages = least of: fair value of benefits conferred; contract price minus cost of completion minus damages caused; pro rata share of contract price based on proportion of work finished.  The latter two are caps on the goal of restitution, the first measure.

Osteen v. Johnson (country music singer records, paid in full, producer 

puts first album out but not second, material breach: court says he must pay back value of services not rendered - 347)



U.S. Algernon Blair, Inc. (if general contractor breaches, subcontractor 

can stop work and recover value of work done, even if sub would’ve lost money on completion based on costs and price - 349)


Oliver v. Campbell (divorce lawyer gives lady deal and works for $850, 

paid $550, while jury out he’s fired, majority said substantial performance, granted $300: dissent said appeal likely and so no substantial performance and thus breach and restitution of fair value, which was $4,000 - 351)



Britton v. Turner (servant quits in ninth month of year long contract, sues 

for restitution: court grants least of above rule - 353)
MISCELLANEOUS

Substantial Performance

Def.: Damages = Kp – CC/D

if disproportionate, ∆MktV

if contract substantially completed (no material breach), breachor gets 

contract price minus damages caused.  Damages equal the cost of completion, but if that is disproportionate to the contract price, then courts give change in market value.  Factors = materiality of breach, proportion completed, willfulness of breach, motive of breachee (forfeiture?).

Jacob & Youngs v. Kent (builder uses piping of same quality but different 

mark as in contract, cost of completion = high, change in value = none: court says substantial performance, no damages - 902)



O.W. Grun Roofing v. Cope (red roof painted w/ yellow streaks: court said 

roof aesthetic is so different it is a material breach and no substantial performance, gave breachee cost of completion as expectation damages for buyer for breach by services seller - 909)



Kreyer v. Driscoll (house only 75% finished b/c only ½ of plumbing, 

electric, heating, tile, linoleum and ¼ decoration: court said no substantial performance - 906)



Vincenzi v. Cerro (willful breach doesn’t necessarily preclude substantial 

performance money: good faith more to the point and even that is not dispositive, as many factors must be considered - 906)

UCC Sale of Goods


No substantial performance rule



§ 2-601 adopts old perfect tender rule (buyer can reject whole thing if any 

problem at all) unless one of the following exceptions met:

1) buyer rejects post-acceptance (even then § 2-608 allows for rejection if value substantially impaired by material breach – but there are restrictions on that even)

2) installment contract (§ 2-612 says buyer can reject any one installment – but not whole contract, unless material breach kills value of whole contract – if material breach, but must give seller chance to cure: if series of bad cures then get adequate assurance of performance)

3) seller still has time to cure (§ 2-508 allows cure when a) seller can cure within contract time limit, or b) buyer rejects goods which seller had reasonable grounds to believe would be acceptable – cure often accompanied by price discount)

4) seller acted in bad faith (§§ 1-203, 1-201(19), 2-103(1)(b))

T.W. Oil v. Consolidated Edison (shipper contracts for oil no greater than 

1%: turns out to be .5% oil: sells it, knowing buyer can use up to 1%: buyer receives the oil, but it is .9%: buyer rejects: price negotiations fail even though seller offers a fair discount for the changed, yet still acceptable value, because buyer wants to take advantage of recently reduced market price: court says seller has opportunity to cure as fit under (3)(b) - 914)

Zabriskie Chevrolet v. Smith (sale of new car but has bad engine, seller 

cures by replacing engine: court says cure must be same thing, and new car so special cause of reliability that new engine in it is simply not same thing - 918)
Express Conditions


Def.: unlike promise, can’t be sued upon if condition not met, don’t pay 

consequential or other damages (instead do what clause says), no “real” substantial performance – but see Excuse.  (Mailbox rule: if X is supposed to get acceptance by Friday, not good enough to put in mail by Friday.)



Oppenheimer & Co. v. Oppenheimer, Appel, Dixon & Co. (contract has 

clause to get landlord’s consent in writing by certain day, gets it orally some days late: court says breach of condition because even though condition was substantially met there is no substantial performance for express conditions - 921)



Merritt Hill Vineyards v. Windy Hill Vineyards (breach of condition kicks 

in its clause for whatever damages, or cancellation of contract, but no consequential damages for breach of a condition - 926)


Interpretation: when in doubt, interpret ambiguous clauses as promises, not 

conditions.  Put the risk on the party best able to bear it.  (Generally, interpret against the contract writer).



Howard v. Federal Crop Ins. Corp. (farmer wasn’t supposed to mess with 

post-storm crops but reasonableness required him to replant, insurance company couldn’t investigate, contract written with prior clause unambiguous that it was condition then this clause which was ambiguous: court said promise, so insurance company must pay but can sue for damages - 931)



Thos. J. Dyer Co. v. Bishop Int’l Eng’g Co. (subcontractor contracts to 

get paid upon a) general’s getting paid, or b) completion of sub’s work: more work was added with add-on documents: landowner went bankrupt and couldn’t pay general: did general have to pay sub? Court interpreted as (b) in this instance as that put the risk on the general and not the sub: better to put risk on general as he can bear it better, look into whether he’s likely to get paid by this landowner in first place, etc. - 948)

Cooperation: Courts imply a promise of cooperation when they think that the 

party meant he’d make reasonable efforts but didn’t want to be held in case it didn’t work out, as opposed to when he wanted to keep his options open because he was uncertain about going forward in the first place.



Vanadium Corp. v. Fidelity & Deposit Co. (guy had to get third party 

approval, didn’t even try and actively worked against: court said condition carried implied promise of cooperation - 936)



Lach v. Cahill (guy had to get mortgage, made many attempts but 

couldn’t: court said there was cooperation - 939)



Winslow v. Mell (guy has to get logging rights, doesn’t even try: court 

says okay as he had option to do so or not at his pleasure - 939)
Excuse


Def.: Breachor can be excused if three conditions met: 1) boilerplate contract; 2) 

strictly enforcing would work forfeiture; 3) breach didn’t materially harm purpose behind clause.  If (2) might not be met, then add (4) excuse must be reasonable.  Burden of proof on breachor.  This modern trend is basically substantial performance for conditions, which breaks traditional rule such as in Oppenheimer.  Rule: did condition really matter to party?


Restatement: if impossible for A to comply and clause isn’t material, then A 

excused.  (e.g. B’s approval dependant on C’s okay, clause is not material, C dies: A is excused.)



Aetna Casualty & Surety Co. v. Murphy (guy needed to make office 

damage claim soon but waited two years: court said he’s not excused because guy didn’t provide evidence on whether insurer’s ability to investigate was materially harmed, in which case the company would’ve experienced a forfeiture - 953)



Burne v. Franklin Life Ins. Co. (guy must die within 90 days from 

accident, so insurance company can  prove causation between it and death, guy was vegetable for four years before dying: court said clause outdated by modern medicine and excuse - 959)



Great American Ins. Co. v. C.G. Tate Construction Co. (company must 

notify of accident as soon as practicable, doesn’t because doesn’t think it has any liability: court said excused as company was reasonable, and despite the existence of express condition, it would be read only as broadly as its purpose: to protect the company’s ability to investigate, talk to witnesses, defend itself against false claims, etc. - 959)



Royal-Globe Ins. Co. v. Craven (guy needed to notify of accident within 24 

hours, was in intensive care for longer: court said excused because 

it was impossible and the clause was unreasonable - 961)
Order of Performance


Simultaneous:  if both obligations can be fulfilled simultaneously, then must be 

done so.  (pay money for document, etc.)

Subsequent:  performance that takes longer must be performed first.  (pay for 

house construction after it’s finished.)

Ability to Perform


Def.:  Breachee must prove that he would have been ready, willing and able to 

fulfill had breachor not breached, else no damages.  Some courts don’t 

require this, and others put the burden of proving breachee couldn’t have performed on the breachor.

Kanavos v. Hancock Bank & Trust Co. (guy had option to buy stock, 

wasn’t given it: court said guy must prove he was ready, willing and able to pay if he’d been given option, else no recovery - 967)
Total Breach


Def:  same as material breach (factors = materiality of breach, proportion 

completed, willfulness of breach, motive of breachee (will it work a forfeiture?)) as well as fixability, and should the breachee have to wait for the fix?  Breach must be really material, not just a bit material to be total; no opportunity to cure if total breach.  Game of chicken: is breach total (I am vindicated) or not (I pay damages)?
K&G Constr. Co. v. Harris (subcontractor accidentally ruins building, 

cost of repair is twice the amount of the progress payment for that phase, sub won’t fix it, general withholds progress payment, sub stops work: court said sub totally breached, gen justified, sub breached again by stopping, BUT if ruining building hadn’t been total breach, then gen would’ve been the breachor by not paying - 971)


Walker Co. v. Harrison (billboard is supposed to be clean but has 

cobwebs and tomato stain on it, guy says to fix it over and over but Co. doesn’t, guy stops paying: court said not material, and thus guy breached by not paying - 976)



Zulla Steel, Inc. v. A&M Gregos, Inc. (chronic delinquent payment of 

progress payments to subcontractor is total breach - 979)



Stanley Gudyka Sales, Inc. v. Lacy Forest Products Co. (if A owes B 

money and B owes A and A won’t pay, then B can just subtract that amount from what B owes A and pay the rest, but B cannot say total breach - 983)

Proportional Payment: if building 10 of same thing, such as residences in a new 

development, and build 4 and part of 5th then stop, can be paid 40% of contract price plus fair value of work done on 5th building.  But if 10 story skyscraper, breachor gets paid fair value of work done (restitution), not proportional payment for the 4 stories completed, as that is a whole thing and not many little same things.

Anticipatory Breach


Def.:  if B says he’ll breach contract, A can rely on that as an anticipatory breach 

and doesn’t have to wait for B to actually breach.  But if A treats the contract as still in force (waiting for B to actually breach instead of anticipatory  breach) and B retracts, then contract is back on.  Breachee must prove that he was ready, willing and able to perform.



Hochster v. De La Tour (guy hires tour guide for June trip, cancels in 

May, guide sues guy for breach of contract: court said anticipatory breach, guide doesn’t have to wait until June to sue for anticipatory breach – repudiation of contract – but if he does, he can sue for actual breach with its corresponding remedies - 985)



Unique Systems, Inc. v. Zotos International, Inc. (B demands, on pain of 

canceling contract, more than what was required of A in contract w/o changed circumstances: court said anticipatory breach - 993)

Thermo Electron Corp. v. Schiavone Construction Co. (if B merely 

requests more than what contract required, but doesn’t demand, then there is no anticipatory breach - 993)



Record Club of America, Inc. v. United Artists Records, Inc. (if A can’t 

prove that he was ready, willing and able to perform had B not anticipatory breached, then A can’t recover - 994)

Clear Statement: B doesn’t have to make a clear statement that he’ll breach, 

actions will suffice, but in that case, A should be extra careful about suing.  Restatement says threat of cancellation alone is enough.

Wholesale Sand & Gravel, Inc. v. Decker (driveway builder works slow 

because of bad conditions, hirer guy tells him to hurry up, builder says he will but doesn’t, this happens three times, guy finally fires him for anticipatory breach: court said actions amounted to clear statement, BUT Gordley says shouldn’t court require clear statement, even if implied – such as through acts that make performance impossible – instead of this overharsh punishment for delaying and shilly-shallying? Court could use material breach doctrine instead of anticipatory breach - 991)



U.S. v. Seacoast Gas Co. (B anticipatory breaches through act, A tells B it 

has three days to retract before contract is cancelled, B lets time lapse: court said waiting was a definite action indicating anticipatory breach: really pounds nail in B’s coffin - 994)


Cover: for sales of goods, breachee must cover within reasonable time of 

anticipatory breach.  This prevents speculation.
Oloffson v. Coomer (contract for grain ½ in October at $1.12¾ and ½ in 

December at $1.12¼, B repudiated contract in June, A waited until October and covered at $1.35 and in December at $1.49, A wants cover prices minus contract prices as damages: court said he should have covered in June within reasonable time – same day for such a well-organized market as commodities – and thus gets June price minus contract price: $1.16 minus $1.12¼ - 997)
Adequate Assurance of Performance


Def.: UCC says for sales of goods (and some courts allow for other contracts): if 

A reasonably thinks B won’t perform then A can demand a reasonably adequate assurance of performance, and if B doesn’t provide it, cancel the contract.  But reasons for insecurity and demanding AAP must have arisen after contract was formed, otherwise A can’t demand AAP as A knew of them going in and contracted with them in mind.  Can be raised, for instance, to demand performance of multiple-beach installment K.

Pittsburgh-Des Moines Steel Co. v. Brookhaven Manor Water Co. (PDM 

was to be paid after work was finished, heard B was getting a loan so it could pay PDM, PDM demanded AAP, B was solvent and fine: court said there was no good reason to think that B wouldn’t perform, so PDM can’t demand adequate assurance of performance and thus breached itself: concurrence said maybe there were reasonable grounds for insecurity, but PDM went too far when it demanded B’s President to make a personal guarantee or to put the money in escrow or to allow PDM to buy a stake in it as that wasn’t reasonable AAP but rather material alteration of the contract - 1003)



Norcon Power Partners v. Niagara Mohawk Power Corp. (even if B is 

solvent and contract isn’t under UCC, A can demand AAP upon reasonable grounds for insecurity: court applied UCC rules by analogy but limited application to cases between two corporations with long-term, complex contracts - 1009)
Third Party Beneficiaries


Doctrine: Old doctrine: 3PB can’t sue as no privity of contract or consideration.  

New doctrine: 3PB was foreseen by A and B as intended beneficiary and it furthers and enforces A and B’s wishes to allow 3PB to sue.

Incidental Beneficiary: can’t sue.  E.g. 

A will build on B’s land, improving value of C’s land: C can’t sue.

A will buy new car from B: carmaker C can’t sue.

A will build on C’s land, using B as subcontractor: B can’t sue C and 

C can’t sue B.


Intended Beneficiary: two kinds: creditor beneficiary and donee beneficiary.  



Lawrence v. Fox (H owes L money, H gives F money and F promises to 

give it to L, F doesn’t, L sues F: court said okay as intended 3PB creditor beneficiary - 796)



Seaver v. Ransom (dying wife says give house to S, lawyer misdrafts will 

and forgets to include that clause, S sues lawyer: court said S was intended 3PB donee beneficiary - 800)



Hale v. Groce (lawyer is supposed to divide money equally between 8 

people, forgets Hale, Hale sues lawyer for money out of lawyer’s pocket instead of taking away one share each from the other 7: court said okay as H can also sue lawyer for negligence – even though normally can’t sue under tort for pure economic damage without physical damage - 809)
Government Projects: if the public in general is intended beneficiary, then specific 

people can’t sue, but if specific people are intended beneficiaries, then they can sue.

Martinez v. Socoma Companies, Inc. (gov’t program to help low-

employment communities by teaching the unemployed job skills and helping them get jobs: majority said general public was intended beneficiary and the unemployed people can’t sue, citing liquidated damages clause that gives remedy only to gov’t and arbitration clause that is only between gov’t and Socoma: minority said these people themselves were the directly intended beneficiaries and they can sue - 814)

Zigas v. Superior Court (gov’t program to help poor tenants: court said 

intended to help those specific people and they can sue, because if not these people, whom was the program to benefit? - 822)



H.B. Deal & Co. v. Head (gov’t contract had time-and-a-half for 

overtime: court said workers could sue as they were clearly 3PBs under the contract - 824)



Moch v. Rensselaer Water Co. (city has contract with R to provide water 

for city and fire hydrants, one hydrant doesn’t work and a building burns: court said general public was intended beneficiary and owner can’t sue: guy was a rate payer and didn’t pay according to the liability he presented to R but according to his use – same foreseeability principle as with Bill Gates hypo from before: decision widely criticized and avoided by courts saying certain ratepayers are “special” beneficiaries - 824)



La Mourea v. Rhude (city contracts for sewer construction, contract said 

company was liable for damages done to private property, company damages guy’s house: court said guy can sue - 826)

Transferring Liability: if A wants to transfer to B his liability to C, he must get C 

to assent and excuse him, taking B on as new debtor, or in some states if C sues B then A is automatically off the hook.  Else, C can sue either A or B.  If A and B cancel their contract, then C can’t sue B unless C relied on B being the debtor.



Copeland v. Beard (creditor beneficiary: A owes C money, A sells land to 

B who sells it to D, C sues B: court said not okay as A told B he was off the hook when B sold to D and C hadn’t relied on B’s being debtor - 826)



Salesky v. Hat Corp. of America (donee beneficiary: 3PB’s rights as 

donee beneficiary vest a) instantly upon execution of A and B’s contract, b) not until contract performed and 3PB gets thing, c) if 3PB relies and changes position he can recover specific performance but not damages, or d) instantly unless A and B retain the right to change the contract: court here follows D for things and B for money, life insurance policies, etc., holding for benefactor as they held right to change: nothing for donee - 829)

Rouse v. U.S. (W hires company to install heating in house, W has gov’t 

act as surety for his debt to company, W sells house to R who agrees to pay W’s debt by paying W who will pay the company, W doesn’t pay company, government pays company and sues R: court said R can plead fraud by W but can’t plead that the company did a faulty installation – even though W could’ve argued that – because R could’ve pled fraud to W to end that contract but couldn’t plead faulty installation to W as only W could plea that to company: ruling on installation is stupid: court justifies by saying that R promised to pay the money, not to pay the debt W owed company with corresponding faulty installation argument - 832)

