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RULES

CONSIDERATION

· A promise is only enforceable if it is supported by consideration or if there is reliance.

GIFTS & DONATIVE PROMISES

· A promise to make a gift is unenforceable unless it is 1) relied upon or 2) compensation for a previous obligation. (Dougherty v. Salt).

Dougherty v. Salt
BARGAIN PRINCIPLE

· In order for there to be consideration, promisee must give up a legal right. (Hamer). 

· Inadequacy of consideration is not an issue unless a sum of money against another sum of money.

Hamer (no drink)
NOMINAL CONSIDERATION

· Split: Rest I says it is consideration; Rest II says it does not count as consideration except in two cases: 1) payment for an options contract and 2) a loan guarantee. (Schnell v. Nell).

Schnell v. Nell
UNCONSCIONABILITY

· Split: Modern courts may void contracts that are unconscionable. Traditionally, held parties to the terms of contract unless there was fraud (active concealment) or duress. 

· With applying the UCC to hybrid transactions (mixture of goods and services) either predominant factor test or K can be severed into parts. Court favors the former. (Pittsley v. Houser).

· UCC 2-302: Unconscionable at time made. Only deals w/ procedural unconscionability because substantive assumed if case brought. Court may refuse to enforce K or exclude unconscionable terms.

Weaver, Walker Thomas, Bastsakis, Fidelity, Kirby, Post v. Jones, Choinard, Hypos
MUTUALITY

· A contract is void without mutuality of obligation. In other words, if one party has a free way out of the K there is no consideration because no legal right has been given up. (Wickham). A contract may be conditional, though, and binding once that condition is satisfied. (Scott, Mattei). Consideration may be disproportionate. Inadequacy of consideration is not an issue. (Lindner, Gurfein).
Wickham, Laclede, Lady Duff, Grouse, Orange Crush, Moragues, Mattei
CONDITION OF SATISFACTION

· If a person has subjective condition of satisfaction, they may have a free way out of the contract. Is there then consideration? Courts generally favor an objective standard of satisfaction and may in some case impose an objective standard over a seemingly subject standard.

Morin (aluminum walls), Badovinac (jewell thief), Hotel Laundry
PERFORMANCE OF A LEGAL DUTY

· A party who does or promises to do only what they are legally obligated to do is not giving up a  legal right.

Martino (officer), Reppert (bank robbery), Foakes v. Beer (debt), Lingenfelder (raise), Bball hypo
MODIFICATION AND WAIVER

· Person imposing a condition may waive that condition, and may then reimpose that condition if it does not substantially affect the parties. If consideration was given for a waiver the condition may not be imposed again. A waiver can be implied by conduct and can rid a K of a condition without consideration. (Cassidy Podell Lynch).
· The Second Restatement allows modifications that are “fair and equitable in view of circumstances not anticipated when the contract is made" or when justice requires enforcement of a material change that’s been relied upon. (Rst II § 89).
· Under the UCC, an agreement modifying a contract needs no consideration. (UCC 209(1), BMC Industries).
Clark v. West (law books), Angel v. Murray (garbage collector), RSTII§89, UCC 209(1)
ECONOMIC DURESS

· A party may be allowed to recover damages from a K formed under economic duress. Issue brought up after payment has already been tendered in order to return value conferred. Otherwise analyzed as an issue of mutuality and consideration.

Luca Brasi, Austin, Schwartzreich (cute raise), Angel v. Murray, Sugarhouse (loan), Chouinard
PAST CONSIDERATION

· Past consideration is not consideration because the person does not give up a legal right. (Schnell v. Nell).  A K cannot be formed based on a legal right that had already been given up, with a few exceptions. Some modern courts side step this doctrine and enforce promises made after a material benefit has been conveyed. (RST II 86, Webb v. McGowan)

Webb v. McGowan (Arg: Harrington – axe), Mills v. Wyman (nurse son)
RELIANCE

· Traditionally not allowed (Kirksey), but modern rule enforces promise w/out consideration if induces reliance (RST II §90, Feinberg). Three parts: 1) Promisor reasonably expects promise to induce action or forbearance by the promisee 2) promisee changes position in reliance 3) injustice can be avoided only by enforcing the promise. 

Feinberg (v no w/ Hayes), Times-Mirror, Davies (MBA)
ASSENT

· Assent involves a “meeting of the minds.” (Peerless case). Courts may identify assent in the objective intent of the parties (words, conduct) or by identifying their subjective intent (motivations, goals). 

· Nanosecond rule – the moment the party says “I accept” they are legally bound. (Lonergan). 

· If both parties attach different meanings to the expression, neither knows the other is attaching a different meaning, and both meanings are equally reasonable, neither meaning prevails. No K formed (Peerless, RST II §201).

· If A wants R but says M while B wants to sell M and says M, B wins. Court states that this is more reasonable. But why stick A with something they didn’t want. Here there’s no issue of fault, but maybe the court wants to protect B for A’s negligent proposition. RST II §201.

· If A wants R buts says M and B wants to sell M and says M, there is a K for R if B knows A means R. If both parties attach different meanings to an expression, but second party knows that the other person is attaching a different meaning, that first party’s meaning stands. RST II §201.

· If both parties attach the same meaning to a single different expression, the K stands for the meaning under the RST II §201.

OFFER

· An offer is revocable at will until accepted. An offer is distinct from a preliminary set of terms in that it involves a willingness to enter a bargain. (Lonergan, Lefkowitz).
· Advertisements are generally not offers unless there is an expressed intent to be bound or a specified number for sale. (Lefkowitz, Glass works, Nebraska Seed Co, Kershaw).
Lefkowitz (ad fur coats), Green mason jars (imm. acceptance), Lonergan (ad for land), Nebraska Seed, Kershaw
TERMINATION

· As soon as an offer is rejected it disappears. It cannot be accepted later -unless- expressly kept under advisement. An offer terminates when rejected, when there’s a lapse of time (Akers), or when there’s a counteroffer (Ardente). Shoot out scenario between “I accept” or “I revoke.” Face to face, whoever states first denies the power of the other person’s statement.

Akers (quit face to face), Ardente (counter offer), college faculty, requests
REVOCATION

· An offer may be revoked expressly or by actions reasonably understood as a revocation. (Dickinson, RST §43).

· Auctions effectively an invitation to bid. A party may withdraw bid at anytime before hammer falls and each bid makes previous bid disappear. (RST §28, Payne v. Cave).

· Split: Under classical K law, a party could revoke an offer for a unilateral contract any time before performance was completed. Under modern law, a unilateral contract is best understood as a fair one sided thing where an  offer becomes irrevocable at the moment 1) performance begins or 2) party tenders performance. RST I §45. Parties may also recover for reliance. RST II §87(2), buy shoes to climb.
Dickinson v. Dodds (property sold), Payne (auction wormtub), Ragosta (unilat fork shop), Drennan (sub bound) v. Holman
TRANSACTING AT A DISTANCE

· Face to face: Offer terminates at end of conversation or when hang up.

· Mailbox rule: acceptance effective upon dispatch, revocation effective upon receipt.

· When withdrawal mailed and received before acceptance received, split. Rst says no, courts allow people to change their mind if not speculating. 

· When acceptance never arrives, still bound. Duty to check up. Buyer still expects delivery. Courts may consider if the person did not properly address the letter, though, and find K only if received in reasonable amount of time.

Adams (mailbox rule w/ wool)
ACCEPTANCE

· An offer creates the power of acceptance and acceptance creates a contract, terminating the offeror’s power to revoke.

· Generally a K cannot be accepted by silence. Exceptions to the rule include: 

· where the offeree silently takes offered benefits (watch swimming pool being built) 

· where one party relies on the other party’s supposed assent (Vogt) 

· one accepts goods and exercises dominion over them (Tin Stove, magazine hypo) 

· prior conduct.
Klockner (care unilat), Bishop (pay debts), Intl Filter (subjective assent), Polaroid (conduct), Phillips v. Moor 

(burned hay), Vogt (sharecropper), Cole-McIntyre (traveling salesman), Hobbs (eelskins), Scotch, 

Kukuska (hail insurance, Tin & Stove (dominion), Austin v. Burge (magazine), Microsoft (click)
UNJUST ENRICHMENT Implied in Law Contracts

· The law of unjust enrichment deals with  implied in law contracts, where a party can recover for emergency aid (Dobos), accidental deposits, or if you accept a benefit knowing the other expects to be paid (watch installation of swimming pool). It is a “legal fiction” developed by the courts to avoid unjust enrichment. Allows party to recover in quantum meruit.

Dobos (emergency care), Day v. Canton (builds wall), Bastion (no use plans), pool, swiss chalet, flowers, bartender
Implied in Fact

· No issue of unjust enrichment w/ implied in fact. Bastian v. Gafford. Implied in fact K is based on the intention of the parties. Hill v. Waxberg.

PRELIMINARY NEGOTIATIONS

· If the parties were making preliminary negotiations, there is no contract under which they can sue. Only when a promise is made with consideration is a legal duty placed on the parties. 

Channel homes (good faith mall space), Red Owl (franchise §90)
INDEFINITENESS

· The offer must be definite enough that the performance required by each party is reasonably certain. In other words, the material terms are reasonable certain.

· A court may supply a “reasonable” value for the missing term. UCC §2-204(3).

· Good faith requirement with the sale of goods. UCC §1-203.

Academy Publishers
K IN FORM-K SETTING

· Mirror Image Rule: Under the common law, acceptance has to be a mirror-image of offer. Changing a single term makes it a counter-offer.

· Last Shot Fired Rule: If you get your document out last before other side does something that looks like acceptance, your terms win.
· UCC 2-207: 
Rejects Mirror Image rule (don’t want to allow parties to weasel out of K)

· Additional Terms Paragraph 2: Last Shot Fired rule

· Different Terms Paragraph 3: Knockout Rule: Leave only agreed upon terms.

· Courts tend towards applying Paragraph 3.

Gardner Zemke (warranty restriction) Diamond Fruit Growers (limited liability)
MISTAKE

· Party may avoid contract on the basis of a mutual mistake if it was a basic assumption that had a material effect on the contract and unfairly places the risk on that party. If the parties mutually make a mistake, there is no “meeting of the minds.” (See Peerless case).
· Use terms “substance” and “basic assumption,” but mistake is mostly defined by the courts through analogy (i.e. mistake in market conditions not basic, existence of something assumed, quality assumed, buyer assumes risk in mineral speculation, builder has risk that land is not adequate)

Yes: rock/diamond, bierstadt, locked safe, useless land

No: cow, coin, stradivarious, coronation, zoned land, polluted land
UNILATERAL MISTAKE

· To invalidate a K because one party made a mistake that mistake normally must be a genuine “clerical” error. (Kastorff). A judgment error  is insufficient. Three elements must be satisfied: 1) no fault breach of legal duty 2) other party could have known 3) other party can be put in status quo.

Kastorff, Rushlight, Berrenda Mesa, Metro Novelty
CHANGED CIRCUMSTANCES

· Relief from a K may be allowed where performance has become impossible, more difficult physically, or performance has become valueless. A more difficult case arises where performance has become commercially more difficult.

 Music Hall, Mineral Park, Coronation, Wegematic, Transatlantic
PROBLEMS OF PERFORMANCE

SUBSTANTIAL PERFORMANCE

· Outside the UCC, this equitable doctrine allows a party to recover on the K where enough work has been completed that the K itself has been substantially performed. To decide whether one has substantially performed, courts look at four issues: how funny looking was the performance, how much was completed, whether there was a willful breach, and the possibility that one party can weasel out and cause a disproportionate forfeiture.

Jacob & Youngs (piping), Kreyer (unfinished parts), Grun (streaky roof)
SALE OF GOODS

· Traditionally there is a perfect-tender rule that applies to the sale of goods. UCC §2-601. By that rule, the goods must exactly match the order or the buyer may reject them. The UCC adds 1) a good faith requirement to the sale of goods and 2) an option to cure any defect. 
· Installment K §2-612:
1) May reject single shipment if uncured and substantial impairment of value.
2) If single shipment impairs value of all, a party may cancel the entire K. 

· One shot sale §2-608:
1) If accepted, you loose the protection of the perfect tender rule. 

2) You may then only reject the item if there’s substantial impairment to the value of the object.
· Right to Cure §2-508:
Party may cure when the agreed upon time for performance hasn’t expired or within a reasonable amount of time if the party reasonably expected the other party to accept delivery. TW Oil.

TW Oil, Zabrieskie Chevrolet (faith shaken)
CONDITIONS

· A condition is an event that must occur before a particular performance is due. Conditions are an on/off switch for a contractual arrangement. Generally strict compliance with an express condition is required and substantial performance is not applied (Oppenheimer). You may not then be sued for breaking a condition (Merritt Hill). 

Oppenheimer (notice), Meritt Hill (deposit), Howard (stalks plowed), Vanadium
Morin (alum walls), Mattei (shopping center), Thos Dyer (plumbing horse track), Aetna (insurance)
BREACH AND RESPONSE

· Each party’s performance is tender for the other party’s performance. Often performance is simultaneous (airplane for 1 million) but other time performance takes time. Common law holds that performance that takes time must be tendered or completed first. This is important because to put a party in default you must first tender performance.
· To sue for a breach of performance, party must be ready, able and willing to perform. (Kavanos). 

MATERIAL BREACH

· To decide whether or not a breach is material, courts look at the same issues as with substantial performance: how funny looking was the performance, how much was completed, whether there was a willful breach, and the possibility that one party can weasel out and cause a disproportionate forfeiture. 

· The most straightforward breach occurs when a party withholds payments. (Walker v. Harrison, Zulla Steel).
· Party may “cure” if they are not yet in total breach. (RST II § 237) UCC has similar right.

Harris (bulldozer), Walker v. Harrison (tomato sign), Zulla Steel (late pay), Gudyka ($ v $)
ANTICIPATORY BREACH

· Anticipatory repudiation requires an expressed intent that the party will not render performance in the time fixed by the K. (RST II §250). Or when it looks like you are not going to begin or complete performance. (See Whole Sand & Gravel (finding conduct sufficient).
· The UCC is ambiguous in § 2-713 about when a party may cover (at repudiation or time of performance) but §2-610(a) limits recovery to within a commercially reasonable time. Together the UCC favors covering at time of repudiation to avoid speculation by the aggrieved party. (See Oloffson v. Coomer, Trinidad Bean).
· Request to change a K not a breach per se (may try to negotiate another deal), but if party threatens to terminate K it may be regarded as an anticipatory breach.
De la Tour (courier), Wholesale Sand & Gravel (foot dragging muddy driveway), 

Zotos (demands mkt test), Seacoast (window take back), Oloffson (cover at repudiation)
PROSPECTIVE INABILITY TO PERFORM / ADEQUATE ASSURANCE OF PERFORMANCE

· A party may ask for adequate assurance of performance if reasonable grounds for insecurity arise. UCC §2-609. A party who has reasonable grounds for insecurity may suspend performance and demand adequate assurance of the other's performance. Failure to give adequate assurance within a reasonable time, not exceeding 30 days, operates as a repudiation.

PDM v. Brookhaven (nervous, no change) Narcon (extend from UCC).
THIRD-PARTY BENEFICIARIES

· Split: Classic English law holds that a K cannot be enforced by or against a person who is not a party. But the majority of American courts grant legal rights to donee and creditor beneficiaries for reasons of practicality, equity, and fairness. An incidental beneficiary, though, does not have the legal right to bring a suit. RST II §302.

· Third-party-beneficiary principle allows enforcement when it is 1) necessary to enforce the objectives of the contracting parties or 2) supported by policy or morality without disrupting contracting parties’ objectives.

CREDITOR: 3 rules to determine when this happens



1) vests immediately when Buyer 1 receives tender

2) vests when 3PB creditor assents. Gordley thinks this is stupid (“Do you assent?” OK)

3) vests when 3PB brings suit or otherwise relies on the transfer to Buyer 1 (RST II § 311)

DONEE: 3 Rules to determine when it vests



1) vests immediately 

2) vests when gift is out of contracting parties’ control *(Salesky rule) unless insurance policy

3) vests when 3PB relies

Lawrence v. Fox (creditor $300), Hale v. Groce (negligent attny), Seaver (house), Martinez (govt jobs), 

Zigas (tenants), Moch (waterworks), Copeland (creditor vest), Salesky (donee vest)
DAMAGES & REMEDIES

· Expectation Interest: Put the victim forward to where that party would have been had the promise not been breached.

· Reliance: Give enough money to put you back where you would have been had you never made the promise.

· Restitution: Make a party pay for the amount by which they would have been unjustly enriched.

· NON-BREACHING PARTY may chose a method of calculating damages:

Expenses so far plus lost profit (if a profitable K) –or-

Restitution damages based solely on the value conferred (if it was not a profitable K)

· BREACHING PARTY can ONLY pursue restitution damages for value of work actually performed capped by 1) K pro rata share 2) fair market value and 3) K price - cost of completion (innocent party’s damages) 

EXPECTATION MEASURE

· Court attempts to put the plaintiff in the position he would have been had the K been performed.

GOODS:

Seller breaches:

Market price minus K price -or- Cover minus K price

Q: What if cover price is < market? Split. Some allow higher recovery as person found a good deal. Others say no loss, no recovery.

Buyer breaches:

Lost volume:

K price minus costs saved -OR- profits plus overhead




Non Lost volume:
K price minus Market price -OR- K price – resale price

SERVICES:

Provider breaches:
Cost of completion if < market value

Q: When cost of completion > market value, PEEVYHOUSE problem. May grant diminution in value.

Recipient breaches:
Lost volume: 
K price - costs saved (RST II §347, AIELLO) -OR- Costs incurred + lost profits (RST §346)




Not lost volume: 
K price minus mitigation (MACLAINE)

SALE OF GOODS: Two categories under UCC 1) specific relief and 2) damages


Formulas:
If covered: Cover price – K price (UCC § 2-712, Sand & Gravel, KGM Harvesting)

No cover: Market price – K price + incidental/consequential damages (§ 2-713)

Party may recover consequential/incidental damages (§ 2-715, i.e. cow dies because of failure to deliver grain).

Get value of goods with warranty. May award costs to make goods perfect (§ 2-714).

Nursing Home (c.o.c), Peevyhouse, Apache (d.i.v. pollution), Ruxley (pleasure amenity), Elmira (beams), 

Saggy floor home, Backwards home, Aiello (level ground subst perf), Vitex (overhead), Wired (two K)
MITIGATION

· Rule requires that the party make reasonable efforts to mitigate their damages (i.e. can’t let your cows starve).

· With employment contracts, party does not have to accept inferior employment or move, but may recover for costs of finding other employment.

Rockingham (stop bridge), Madsen (pool tables) In re kellett (higher bid), MacLaine, 

Punkar (move) Eddie (costs) Kesick (no inferior, but offset), Redgrave (reputation)
FORESEEABILITY

· Courts will not award consequential damages for breach of K unless the damages 1) arise naturally or 2) parties had actual notice of possible consequences. Hadley v. Baxendale, but in that case actual notice was given.

· Risks of damages must 1) arise naturally from situation 2) be known by parties when K was formed and 3) may not be disproportionate to the K price. See RST II §351 “extreme disproportion”
Hadley, Victoria Laundry (allow best guess), Koufos (sugar mkts change), Martinez (rental), Bill Gates, Film
CERTAINTY

· New business rule prohibits recovery because lost profits are too speculative to recover. (Stadium Case). There are some exceptions, though, where the courts are willing to speculate.

Stadium case, Ashland Management, Rombola, Famous Music
LIQUIDATED DAMAGES

· Provision specifying the consequences of a breach. Courts will enforce only when the provision is an estimate of actual damages and not a penalty.

· Estimate has to be reasonable with respect to actual or anticipated damages. UCC §2-718.
Reasonable Estimate -
Easy to calculate 

(split) 
Actual damages. LEE OLDSMOBILE. 

Liquidated damages. HUTCHISON.

Reasonable Estimate - 
Hard to calculate

(liquidated damages OK)

No Reasonable Est. -
Reasonable result

(give actual damages)

Wasserman’s (25% clause), Lee Oldsmobile, Hutchison
SPECIFIC PERFORMANCE

· Traditionally only get specific performance if the expectation damages are somehow inadequate (i.e. performance not easily available elsewhere). This could be where the item is unique, as with land or property. Although courts will not give in cases where 1) personal or creative or 2) hard to administer.

No: London Bucket (heating system), Van Wagner (ad property), Weathersby (cotton) 

Yes: Walgreen (pharmacy lease lost profits uncertain) Laclede (propane)
RELIANCE MEASURE

· Court attempts to put party in as good a position as he was in before the contract was made. 

Security Stove (furnace trade show costs), Anglia (Robert Reed), Beefy Trail, Armstrong Rubber, Woody Allen
RESTITUTION MEASURE

· Court forces the defendant to pay the plaintiff an amount equal to the benefit which the defendant received. It is an action to strip away profit and avoid unjust enrichment. 

· 1) Restitution OK where no substantial performance 2) Non-breaching party gets choice of Expectation or restitution 3) No restitution after substantial performance 4) Restitution is breaching party’s only remedy.

Osteen v. Johnson (country singer promotion), Algernon Blair (losing K naval hosp), 

Oliver v. Campbell (lawyer subst perf), Britton v. Turner, Palmer Construction, Vines v. Orchard Hills (down payment)
CONSIDERATION

· A promise is only enforceable if it is supported by consideration unless there is reliance.

Q: Did promisee give up a legal right? Did promisor promise in order to get promisee to give up a legal right?

Must involve legal detriment (gives up something of value) and a bargained for exchange. 

No issue of adequacy of consideration, unless money against money.





Hypo: Put out your hand for $20 (no). Let me examine your hand (yes).




Go around the corner for a bottle of scotch (no). How walk (yes).

GIFTS & DONATIVE PROMISES

· A promise to make a gift is unenforceable unless it is 1) relied upon or 2) compensation for a previous obligation. Dougherty.

Simple donative promises – promises that are made for affective reasons that are not cast in a form to which modern law gives special significance, and that have not been demonstrably relied upon.

DOUGHERTY v. SALT: With promise from aunt for $, no legal right given up; a promise, not a K.
Gifts binding:

1) Once transferred, complete.

2) Deed of gift 

3) Inter vivos document of transfer
4) Trust 
FORM

· Need to ensure that individual is aware of actions that may create an enforceable obligation.

BARGAIN PRINCIPLE
· In order for there to be consideration, promisee must give up a legal right. Hamer. 

HAMER v. SIDWAY: Uncle promised his nephew that if we would refrain from drinking, using tobacco, swearing, and playing cards or billiard for money until be became 21 years of age, he would pay him the sum of $5,000. Consideration? Yes.

Two types of contracts: 

Unilateral 
promise tied to performance





Bilateral 
promise for a promise

Exceptions:

NOMINAL CONSIDERATION

· Split: Rest I says it is consideration; Rest II says it does not count as consideration except in two cases: 1) payment for an options contract and 2) a loan guarantee. Schnell v. Nell.



P: If parties want to be bound, why not allow? 

SCHNELL v. NELL: Leaves money to dead wife’s friends; 1 cent cannot equal $200. The promise was to make a gift rather than a bargain.


2) Forbearance of right to sue consideration


3) Illusory Promises

UNCONSCIONABILITY

· Split: Modern courts may void contracts that are unconscionable. Traditionally, held parties to the terms of contract unless there was fraud (active concealment) or duress. 

· With applying the UCC to hybrid transactions (mixture of goods and services) either predominant factor test or K can be severed into parts. Court favors the former. Pittsley v. Houser.
Q: Who best able to bear risks? Does it appear that one party is bearing risk w/out compensation?

Q: Is there evidence of both substantive and procedural? Sale of goods?

UCC 2-302: Unconscionable at time made. Only deals w/ procedural unconscionability because substantive assumed if case brought. Court may refuse to enforce K or exclude unconscionable terms.

Procedural
(Batsakis poverty/disadvantage)
(Two wheel blackout demand)

Substantive
(Batsakis $25 for $2000)
(Two wheel price gouging)



> look at performance terms: price, object (exclude from market, isolated)

 & auxiliary terms: warranty, time frame

Unconscionable:
WEAVER: Terms of K indemnify American oil after employee negligently burns π. Procedural: clause buried in contract (not title), imbalance in bargaining power. Substantive: Weaver lacked education, sophistication of contracting. P: foreseeable risk. Could have been bargained for with an adjusted price, eliminating procedural. 

WALKER THOMAS: Buys furniture on pro rata credit. Able to reclaim all purchases. Sub: keep people paying, collect all. Pro: contract terms unfair, not clear, diff to understand.

POST v. JONES: Strikes down contract under maritime rules. Unfair disadvantage – if didn’t make a contract, can’t save life and property. Isolated from market. Economic duress?

No:
BATSAKIS: Gets K for a higher sum during Greece depression after WWII. Courts do not allow parties out just because they made a bad bargain.

CHOUINARD: Allow a hard bargain. No economic duress. 

Sub alone
MAXWELL v. FIDELITY: Solar water heater that didn’t work but ended up costing excessive amount. Substantive unconscionability alone may be sufficient. Implies procedural. (court remands). 

Questionable:
KIRBY CO: Customers complain about door-to-door sales pitch for the “Porsche of vacuum cleaners.” Sale of two to roommates. Aggressive sales unconscionable? 

Penicillin: sold in crisis for a higher price. Isolated area. ARG For: encourages production, limits distribution, some degree of fairness. Against: no distributive justice, wealthy survive. 





Desperate traveler:

Encyclopedias to Spanish speaker: Both. Paternalistic to deny him the purchase? Reinforce racist stereotypes?

MUTUALITY

· A contract is void without mutuality of obligation. In other words, if one party has a free way out of the K there is no consideration because no legal right has been given up. Wickham. Contract may be conditional. Scott, Mattei. Consideration may be disproportionate. Inadequacy of consideration is not an issue. Lindner, Gurfein.
Q: Does one party have a free way out of the K?

Consideration:
HANCOCK BANK v. SHELL: 15-year lease, terminate on 90 days notice.


LINDNER: Lease for gas station. Locked in, out on 10 days notice. Policy: Seems fair to allow party a way out if business goes bad, but allow security if doing well.


GURFEIN: Plate glass case where seller locked in but buyer can cancel any time. Could ship immediately and make binding. Yes, consideration.


HARRIS v. TIME: Open letter for a prize/reward. Opening letter and publicity adequate consideration. Dismissed because no standing for class action.

No consideration:
ORANGE CRUSH: Lessor offers license, but lessee can get out at any time. K void for lack of mutuality. But is it fair? Yes- allows them a way out if business goes bad. Allows situation where K can be struck down at any time by either party.

Implied promises:
LADY DUFF: P under an implied obligation to sell products. Exclusive dealing K valid – “instinct with obligation.” UCC §2-306(2) Imposes a duty to use best efforts.

GROUSE: Pharmacist offered new job, quits old, and then finds offer revoked. I: was the offer an enforceable K? Yes. Strange because employment contracts terminable at will. Reliance more appropriate?

BOTTLE OF SCOTCH.

De facto commitment:
LACLEDE v. AMOCCO: Provide propane to housing establishment. Can cancel only on notice. Reasonable to assume that party is bound. 2 parts to consideration: de facto commitment, but also may cancel only on notice.

Conditional Events:
SCOTT v. MORAGUES: Buying boat a condition to promise. Offer by Moragues that after buying a vessel, Scott would charter the vessel to Moragues for transporting cargo. Accepted. Before vessel was delivered, Scott had already chartered it to a third party, making him unable to comply with the K.

MATTEI: Sale of land for shopping center. Paid for option. Obligation to examine in good faith adequate consideration. (subjective standard)

Output/Requirements:
WICKHAM: Can buy as much coal as he wants. Did not give up legal right, no consideration. Enforceable K must contain an agreement to sell and to busy. Otherwise, no mutuality. CL – must 1) add minimum purchase clause or 2) add exclusive dealings clause to make binding.

UCC 2-306(1): Overrules WICKHAM. Adds “good faith” element. May not take advantage of other person if market goes up (drain to bankruptcy). Assume normal amount. May be applied outside UCC by analogy.

CONDITION OF SATISFACTION

· If a person has subjective condition of satisfaction, they may have a free way out of the contract. Is there then consideration? Courts generally favor an objective standard of satisfaction and may in some case impose an objective standard over a seemingly subject standard.

Q: Does one party have a free way out? 

Q: Is there then consideration? Did both parties give up a legal right?


Q: Which standard is appropriate? 
1) Language







2) Objective standard possible? (i.e. commercial v. portrait)







3) Would A be unjustly enriched at B’s expense?







4) Degree of forfeiture?


Objective:
Experts determine, “reasonable person” standard. Courts look at language, objective. 


Subjective:
Individual decides in “good faith.” Mattei. Unique services, art or a portrait.

Objective:
MORIN: Aluminum walls w/out uniform finish. Written as a subjective condition, but court finds objective more appropriate. Performance valid.

BADOVINAC: Private detective hired to find thief of diamond finds payor’s wife guilty. Man refuses to pay on grounds of dissatisfaction. Held for detective.


Subjective:

FORMAN v. BENSON: Credit must be accepted for purchase. 

HOTEL LAUNDRY CASE: Fancy hotel. H: Court sees reason why objective standard not possible. Providing a subjective service to clients.

PERFORMANCE OF A LEGAL DUTY

· A party who does or promises to do only what the party is legally obligated to do is not suffering a legal detriment because the party is not surrendering a legal right.

Public Official:
GRAY v. MARTINO: Police officer enters K to recover stolen jewelry. No consideration because it was already his duty to locate/assist. Policy: Don’t want to encourage officers to split time. Focus on cases w/ payment. Q: What if after hours? On a Saturday?
DENNEY v. REPPERT: Bank robbery and three groups claim reward – employees, policeman, and out of jurisdiction sheriff. Only third entitled. I: why not encourage employees? Policy?


Duty to third party:

Contractual duty:
FOAKES v. BEER: Δ offers payment on debt in exchange for forgiveness of interest. π then sues for repayment w/interest. H: no consideration. Could not give up contractual duty as consideration. P: What about interest in renegotiating? Security on debt? Take to court and likely would get nothing in a bankruptcy proceeding. Modern trend to allow changes. See UCC §2-209(1)
(part duress)
LINGENFELDER: Second K awarded to competitor and first contractor demands higher price for service (5%). Hold up problem. π agrees but then sues. H: No consideration. Preexisting contractual duty.

Parallel with mutiny at sea. No right to demand extra pay.

BASKETBALL HYPO: Would not want to allow payment to one player for performance. May undermine team effort. Risk show boating or ball hogging. Unnecessary risk at a loss to the team. What about rewarding coach?
MODIFICATION AND WAIVER (Fairness exception to the legal duty rule)

· Person imposing a condition may waive that condition, and may then reimpose that condition if it does not affect the parties. If consideration was given for a waiver the condition may not be imposed again. A waiver can be implied by conduct and can rid a K of a condition without consideration. Cassidy Podell Lynch.
· Rst II § 89: 
allows modifications that are “fair and equitable in view of circumstances not anticipated when the contract is made" or when justice requires enforcement of a material change that’s been relied upon.
· UCC 209(1): 
Agreement modifying a contract needs no consideration. BMC INDUSTRIES.
Condition waived:
CLARK v. WEST: K to write a series of law books but must not drink. H: Parties waived condition of drinking by their conduct R: no drinking was not the consideration.

CASSIDY PODELL LYNCH: Payments accepted w/in 90 days but under the UCC due in 30 days. Acquiescence in course of performance can amount to a waiver. 

ECONOMIC DURESS

· A party may be allowed to recover damages from a K formed under economic duress. Issue brought up after payment has been tendered to return value. Otherwise an issue of mutuality and consideration.

LUCA BRASI making an offer you can’t refuse. After committing a shaky signature to paper, the party’s only recourse may be in an action for damages under the doctrine of economic duress. 

Unclear:
AUSTIN INSTRUMENT: Reversed on Appeal. Gov’t K to supply gear parts for radar sets. After 2nd K, Δ demanded a retroactive raise and new K. π Oks increase (now limited to duress) H below: Voluntary formation of a new K without duress precludes recovery. Appeal: π had no other choice. Forced to accept. 1) no reasonable alt 2) threat of unlawful act

Policy: Freedom of K allowing parties to agree on changes (WATKINS & SON) v. protecting interests (Austin on Appeal).

No Duress:
SCHWARTZREICH: Renegotiation of employment salary after other offer OK. Took two steps – terminated old K and made new. Cute.


ANGEL v. MURRAY: Refuse collection service. H: Voluntary modification of K in response to unexpected circumstances. Fair & equitable. Cite Rst II §89.


SUGARHOUSE: Reduced debt after 3rd party loan a binding K. Consideration in that party took out a loan.

PAST CONSIDERATION

· Past consideration is not consideration because one does not make an exchange for something that has already occurred. Schnell v. Nell. Except in three situations.
Three exceptions:
time: statute of limitations - reaffirm promise after statute is up





minor: reaffirmed promise after coming of age

bankruptcy: reaffirmed promise after bankruptcy (Policy: made difficult. Con job committing people to old debts. Made very difficult)

4th: Modern trend
WEBB V. MCGOWAN: where a material benefit has been conferred directly on the promissor, here the rescuer crippled himself saving the other guy, other guy later promised, held consideration. RST II §86: conveyance of material benefit may count as consideration if promise made on basis of past actions.

ARG: HARRINGTON v. TAYLOR: Swinging axe and party injures hand to protect other. No consideration. Modern rule still emerging. 

MILLS V. WYMAN: nurse of dead son gets no consideration from father’s promise to reimburse. Exception doesn’t work unless benefit is bestowed directly on promissor. May be different if son was infant.

RELIANCE

· Traditionally not allowed (Kirksey), but modern rule enforces promise w/out consideration if induces reliance (RST II §90, Feinberg).

· Rest II § 90: Three parts: 1) Promisor reasonably expects promise to induce action or forbearance by the promisee 2) promisee changes position in reliance 3) injustice can be avoided only by enforcing the promise. 

Q: Must be a promise. What about announcements?

Q: Was change in reliance?

Q: foreseeable?

Q: How can injustice be avoided?

RST I (none):
KIRKSEY: Widow offered a place to stay by her brother in law. Abandons property relying on promise. After two years, told to leave. No doctrine of promissory reliance – court does not allow recovery.

RST II § 90:
FEINBERG: Aging woman promised retirement privileges and benefits (pension). Paid for a time, then discontinued. No consideration, but relied on promise to make decision to retire. 

Weird Example:
TIMES-MIRROR: Condemnation proceedings by LA to secure Times-Mirror property later abandoned. Court held that LA estopped from abandoning. P relied on promise to expand bzn and secure another site. Gives damages. No promise, but reliance on “other things.” No real solution – no promissory reliance; no estoppel in pais?

No Reliance:
HAYES: Employee leaves company with an implied promise that he would be taken care of. Dist from Feinberg in that he would have retired anyways – no reliance on promise. Q: What about changed spending habits? Lifestyle?

DAVIES: No need to get MBA to continue employment. Giving up at-will employment is not adequate for consideration, as no legal rights is given up. 

Estoppel en Pais: Misstatement of facts. Can’t later contradict. 

ASSENT

· Assent involves a meeting of the minds. Courts may identify assent in the objective intent of the parties (words, conduct) or by identifying their subjective intent (motivations, goals). 

· Nanosecond rule – the moment the party says “I accept” they are legally bound. Lonergan. 

PEERLESS: mistake one ship for another. No meeting of the minds Thinking of same category of object (not an assumption mistake)


Interpretation:

1st wants
1st says

2nd wants to sell

2nd says

(either reasonable)
M1

M

M2


M

If both parties attach different meanings to the expression, neither knows the other is attaching a different meaning, and both meanings are equally reasonable, neither meaning prevails. No K formed (Peerless, RST II §201).


(2nd party more reas)
R

M

M


M

If A wants R but says M while B wants to sell M and says M, B wins. Court states that this is more reasonable. But why stick A with something they didn’t want. Here there’s no issue of fault, but maybe the court wants to protect B for A’s negligent proposition. RST II §201.


(K for R)

R

M

M


M (knows wants R)

Of A wants R buts says M and B wants to sell M and says M, there is a K for R if B knows A means R. If both parties attach different meanings to an expression, but second party knows that the other person is attaching a different meaning, that first party’s meaning stands. RST II §201.


(Rst II K for R)

R

M

R


M

If both parties attach the same meaning to a single different expression, the K stands for the meaning under the RST II §201.

OFFER

· An offer is distinct from a preliminary set of terms in that it involves a willingness to enter a bargain. Lonergan, Lefkowitz.
Analysis:

1) Look at language




2) Would you sell more than you have (advertisement problem)




3) Is there a good reason why you wouldn’t have wanted to make an offer?


Offer – not an ad:
LEFKOWITZ: Fur coats first come first server. Definite # at $1/piece. Refuse to sell. H: find advertisement to be an offer. R: As long as terms are definite, an offer. avoiding “bait and switch” technique.


GLASS WORKS: Offer of sale of green mason jars “for immediate acceptance.” Offer of sale, no invitation to bid. 
Advertisements:
LONERGAN: Add in paper to sell a plot of land. π responds and seller sends a form letter w/ lowest price, terms, etc. Then Δ sells land. H: bound by K. Exception to advertisement cases. R: demonstrated an intent to enter K w/ this party.

NEBRASKA SEED CO: Statement of desired price an invitation to negotiate.


KERSHAW: Stated price for salt was an invitation to bid, not an offer of sale.


LAWNMOWER HYPO: Best to add a limit to sale (i.e. 200)

TERMINATION

· An offer terminates when rejected, when there’s a lapse of time (Akers), or when there’s a counteroffer (Ardente). Shoot out scenario between “I accept” or “I revoke.” Face to face, whoever states first denies the power of the other person’s statement.

Rejection

As soon as an offer is rejected it disappears. It cannot be accepted later.




-unless- expressly kept under advisement.

Lapse
AKERS: Two employees offered to resign w/ 90-days notice. Boss said nothing, but then a few days later accepted. Offer terminated at end of conversation.


UCC §202: Firm offers kept open 90 days.

Counter-Offer
ARDENTE: Purchase of land followed up w/ letter asking seller to affirm that certain items were included. H: constituted an counter-offer. No offer standing. R: Acceptance must be definite and unequivocal to form a K. A conditional acceptance is a counteroffer and requires acceptance by the original offeror.
ARG: Statement of agreement w/out additional terms OK. PROVIDENCE & WORCESTER R.R.

-or- College faculty K w/ written protest on bottom.

-or- may add a request to K. CULTON v. GILCHRIST.




VOLVO HYPO: Sell for 5000. Counter for 4000. Cannot accept first.

REVOCATION

· An offer may be revoked expressly or by actions reasonably understood as a revocation. Dickinson, RST §43.
DICKINSON v. DODDS: Offer to buy property open until a set date, but buyer hears that seller is selling to a third party. H: no consideration for option to buy. Offer revoked when heard about sale. 
Auctions:
May withdraw bid at anytime before hammer falls. Each bid makes previous bid disappear. RST §28.


PAYNE v. CAVE: Auction wormtub. Rejects before hammer falls. R: Putting up an item for sale at an auction is an invitation to bid. 

eBay: Bound at end of auction if above minimum. Retractable only if item changed or typo error, or cannot authenticate seller’s identification.

· Split: Under classical K law, a party could revoke an offer for a unilateral contract any time before performance was completed. Under modern law, a unilateral contract is best understood as a fair one sided thing where an  offer becomes irrevocable at the moment 1) performance begins or 2) party tenders performance. RST I §45. Parties may also recover for reliance. RST II §87(2).
Unilateral Contracts:
RAGOSTA: Trying to buy “Fork shop.” Offers terms of acceptance, but then makes impossible. H: Offer revoked and no consideration. Court looks at promissory estoppel for relief. 


Brooklyn Bridge hypo: One step from the end and party cries “I revoke.” Bound through the end of performance.


Campanile hypo: Buy shoes and approach. One step up, bound through completion. If revoke before start climbing, possible reliance RST §87(2): Bound as an option contract where 1) reasonably expect action 2) substantial action 3) necessary to avoid injustice. 

Contractors:
DRENNAN: Contractor uses subs bid, but then sub states they need more money. Contractor substitutes performance and sues for difference. H: Under §90, contractor may recover.  Sub bound.


PAVEL ENTERPRISES: Contractor is not in turn bound to sub.


HOLMAN ERECTION CO: Contractor listed sub in bid but then did not use. Complied with minority business requirement. Policy: avoid “bid shopping” but provide flexibility to general contractor. Check up on sub. Time to examine.

TRANSACTING AT A DISTANCE

· Face to face: Offer terminates at end of conversation or when hang up.

· Mailbox rule: acceptance effective upon dispatch, revocation effective upon receipt. RST II.
When withdrawal mailed and received before acceptance received, split. Rst says no, courts allow people to change their mind if not speculating. 

When acceptance never arrives, still bound. Duty to check up. Buyer still expects delivery.

Two offers and no acceptance. 

Rationale: Encourages early performance, protects offeree while he shops around, we protect offeree because the offeror chose to be the offeror, and he’s therefore more suited to bear the risks. Offeree doesn’t have to wait and see if there’s a K. Germany: offers irrevocable, acceptance upon receipt/
ADAMS v. LINDSELL: Offer to sell wool. Letter of acceptance misdirected and delayed. Mistake no longer imprt. Acceptance effective when sent.

HOUSEHOLD FIRE & CARRIAGE: Postal service is agent of parties.


E-commerce:

Two rules to apply: face-to-face and mailbox rule. 





Machine may form K with another machine.

MODES OF ACCEPTANCE

· The offer creates the power of acceptance. The acceptance creates a contract and terminates the power of revocation that the offeror ordinarily has.

Act
KLOCKNER: π care for deceased. Oral promise to leave them $, but dies. H: triable issue of acceptance of unilateral K by acts. I: Consideration test fails. Past performance for current promise.
BISHOP v. EATON: Letter promising to pay brother’s debts. Loans and later suit. H: bound to pay. Offer accepted by act.

Rule: Acceptance by act requires notification. But could always say they weren’t notified. Better: People have a duty to notify, but a K still formed. 

DIAMOND JIM: Catching fish an offer of unilateral K… bound to pay despite the fact that he was not intentionally competing.

BLACK BART hypo: Catch notorious thief, entitled to reward even if not known.
Subjective
INTERNATIONAL FILTER: Offer to build water tanks accepted by response of executive officer. The other party could have reasonably seen that the offer was approved, forming a K. Acceptance requires communication w/ reasonable person standard.
Conduct
POLAROID: Waste disposal services with an indemnity clause. Party trying to duck out of costs of cleanup by saying no K formed (did not return acknowledgment). H: Conduct established acceptance.
Failing To Reject
PHILLIPS v. MOOR: Sale of hay, but buyer unhappy with terms. Nonetheless, accepts. Then barn and hay burns down before buyer retrieves. H: After acceptance, buyer assumed risk. P: Don’t want to allow buyer to back out – speculate. 
Silence
Silence is acceptance in two cases 1) where the offeree silently takes offered benefits and 2) where one party relies on the other party’s supposed assent. Vogt. 
VOGT v. MADDEN: Sharecropper – wheat to beans. Had previously renewed lease – argue silence as acceptance of another term. H: No acceptance. No action by farmer and no accepted benefit.

COLE-McINTYRE: Orders goods from a traveling salesman, open for three months. Two months later, after no further communication, asks for goods. Seller says no. H: Valid K formed. Q: What would reasonable person expect of silence? Any reason for feeling sympathetic? ARG: Speculation possible on both sides.

HOBBS: Shipped eelskins. Standing offer. Prior conduct and silence may equal consent.

SCOTCH HYPO

Insurance:
KUKUSKA: Sends in for hail insurance and pays up front. Duty of insurance company to respond in reasonable amount of time.

Ownership/Dominion:
TIN & STOVE: An exercise of dominion may constitute acceptance.

AUSTIN v. BURGE: Despite rejecting magazine in writing, use of the property was acceptance with an obligation to pay.
China plate hypo: Accept, use, and break.

NY Times hypo: If read, assent (exercise dominion). If left in pile, no duty to send back and no assent. 

Acceptance By Click
CASPI v. MICROSOFT: click as assent on an online form K even if terms were never read by offeree, as long as they aren’t unconscionable

TICKETMASTER: terms must be presented in a reasonable fashion

SHRINKWRAP Ks – Objection: no meeting of the minds, unconscionable. Uphold as conditional acceptance. Gordley thinks they are okay since you can later opt out

IMPLIED-IN-LAW & IMPLIED-IN-FACT Ks

Implied in Law

· Law of unjust enrichment w/ implied in law contracts; party can recover for emergency aid (Dobos), accidental deposits, or if you accept a benefit knowing the other expects to be paid (install swimming pool hypo). “Legal fiction.”

Emergency Aid:
DOBOS: Injured and received medical care. H: Party allowed to receive payment for services in full. Below, court distinguished different periods of care. P: Allow recovery. Difficulty if don’t provide care (liability). But would she have willingly accepted care if she knew she had to pay? She thought insurance would pay?

Accidental deposit:
ATM messes up. Must return. After 9-11.

Accept benefit:
DAY v. CANTON: Builds wall between properties expecting payment. H: Silence, with knowledge that other party expects payment, may be treated as evidence of acceptance. Court avoid bad faith unjust enrichment… “I didn’t say I wanted a wall” scenario.
POOL HYPO. Install at wrong address, but you allow. 

SWISS CHALET: No recovery if no knowledge.


Flowers hypo: Accept flowers. Issue: Didn’t expect to pay yourself. What value… didn’t even like carnations. Took out of pity?


Bartender pours a second drink.

RAMSEY v. ELLIS: Implied in law K involves a action for quantum meruit on the basis of unjust enrichment. 

Implied in Fact

· No issue of unjust enrichment w/ implied in fact. BASTIAN v. GAFFORD. Implied in fact K is based on the intention of the parties. HILL v. WAXBERG.




SCOTCH HYPO

PRELIMINARY NEGOTIATIONS


Q: Was there a letter of intent?


Q: Did the parties mean to be bound?

INDEFINITENESS

· The offer must be so definite as to its material terms or require such definite terms in the acceptance that the promises and the performances to be rendered by each party are reasonably certain.
Material terms: subject matter, price, payment terms, quantity, quality, duration, and the work to be done

Certainty: agreement is sufficiently explicit so that the court can perceive the parties' respective obligation
· Court may supply a “reasonable” value for the missing term. UCC §2-204(3).

· Good faith requirement with the sale of goods. UCC §1-203.

Uncertain:
ACADEMY PUBLISHERS: Widow of authors agrees to publish anthology. H: Too vague to enforce (no length, # of stories). Even if intent to form K, no enforcement if unduly uncertain and indefinite. Widow sitting on a gold mine and wanted to get out of K. 

ARG: RIDGEWAY: An agreement to enter a K for yet undecided terms is a contradiction in terms.

BERG AGENCY: Omission of certain elements/issues does not undermine a K.

REGO: “Contract tend to be skeletal.” Standards of certainty cannot be too high.

AROK CONSTRUCTION: Businesses may desire flexibility. Intentionally incomplete bargains.

Again, contractors not bound to subcontractors (SALIBA, CROOK).

Performance terms: 
Courts are reluctant to enforce. Tension between MARTIN (won’t enforce K w/ performance of reasonable rent) and MOOLENAAR (sees trend… willing to enforce “reasonable” rent terms).

Prelim Agreements:
CHANNEL HOME: Negotiating for rental of mall space. Letter of intent and then lessor backs out and rents to another party. Potential lessee sues, saying there was a K. H: remanded. Difficult line. Duty to negotiate in “good faith.” Requirements: 1) manifested intent to be bound 2) definite terms 3) consideration.


HOFFMAN v. RED OWL: Plans to invest in a franchise and follows instructions of franchisor on gaining experience and getting finances together. H: Apply promissory estoppel §90 to preliminary negotiations.

K IN FORM-K SETTING

· Mirror Image Rule: Under the common law, acceptance has to be a mirror-image of offer. Changing a single term makes it a counter-offer.

· Last Shot Fired Rule: If you get your document out last before other side does something that looks like acceptance, your terms win.
· UCC 2-207: 
Rejects Mirror Image rule (don’t want to allow parties to weasel out of K)

Additional Terms Paragraph 2: Last Shot Fired rule

Different Terms Paragraph 3: Knockout Rule: Leave only agreed upon terms.


Courts tend towards applying Paragraph 3.

Paragraph 1: Any expression of acceptance or written confirmation with act as an acceptance even though different or additional terms.

Paragraph 2:

DOC(1) – 
States my terms only?
YES, then those are the terms.

NO, then look at DOC(2)

DOC(2) - 
“Definite and seasonable expression of acceptance?” 
NO (No K formed)

YES: “Expressly conditioned on offeror’s assent?”
YES (2 wins)

NO: Additional terms?

NO (1 wins)

YES: Material alteration?
YES (1 wins)






(material = unusual, surprising, hardship, risk, burden)?

NO: Offeror objects?
YES (1 wins)










NO (2 wins)

Courts may identify terms as additional or different and go to paragraph 2 or 3: choice based on desired outcome, not whether terms actually fit one category or the other.

Paragraph 3 (common)
GARDNER ZEMKE: Sell chillers and send acknowledgment form w/ warranty restrictions. Problems. Court identifies terms as different and apply knockout rule… strike out warranty terms.

DIAMOND FRUIT GROWERS: Sale of cooling units w/ limited liability clause. Buyer objects to clause but parties continue their transactions. Applying paragraph 3 more equitable because UCC supplies missing terms. Doesn’t like idea of one party winning by default.

MISTAKE


MISUNDERSTANDING & MUTUAL MISTAKE

· Party may avoid contract on the basis of a mutual mistake if it was a basic assumption that had a material effect on the contract and unfairly places the risk on that party. If the parties mutually make a mistake, there is no meeting of the minds. See Peerless case.
· Use terms “substance” and “basic assumption,” but mistake defined by the courts through analogy.

(i.e. mistake in market conditions not basic, existence of something assumed, quality assumed, buyer assumes risk in mineral speculation, builder has risk that land is not adequate)

Q: Does this limit parties to fraud where only one party mistaken? Obligation to disclose?


Q: What purpose was the item sold for? (might not be the same thing, no long suited, useless)


Q: Who bears the risk of the contract?


Q: What if only one party mistaken?


Q: Policy. Should party be able to weasel out? Freedom of K?

K Stands:

Sold as wine – turned to vinegar




Sold as rock – actually a diamond (Wood)




Painting sold as Bierstadt – is actually a Key (Firestone)





Locked safe sold, found $ inside (Everett-entitled to gamble)





Sold land and turned out to be useless (Lanawee- buyers duty to inspect)

K Falls:


Sold as wine – prepared as vinegar




Copper sold as gold




Sterile cow sold as sterile – actually a breeding cow (Sherwin, but a dissent)




Genuine coin but actually a fake coin (Beachcomber)




Genuine Stradivarius violin but actually fake (Zimbalist)




Container but actually container w/ engine (West Coast)




Flat to see king’s coronation, useless (Griffith)




Land for building, zoned and useless (Gartner)




Land, land to be cleaned up if sold (Garb-ko)

UNILATERAL MISTAKE

· Party must show the same three elements, but also that the K would be unconscionable or the other party knew they were making a mistake. To invalidate a K, mistake normally must be a genuine “clerical” error. KASTORFF. An error of judgment is insufficient. Three elements: 1) no fault breach of legal duty 2) other party could have known 3) other party can be put in status quo.

Q: Was the other party effectively on notice? (See Metro Novelty)

Q: Was it a clerical error or an error in judgment? (Kastorff)

KASTORFF: Contractor makes low bid for school K based on a clerical error. Informed upon discovery and requested withdrawal. Denied. H: A unilateral K can be rescinded were there is an honest mistake followed by prompt notification.

RUSHLIGHT: Policy – will not allow party to snatch up offer that is too good to be true and then bind the party. No meeting of the minds.

BERRENDA MESA: Reservoir construction K. Bid based on #s regarding the percentage of hard rock to be excavated. Difference of 7% to 50%. Court allows relief, claiming discretion to prevent abuse.

METRO NOVELTY MFG: Prices/bids that are so grossly outside expectations can be seen to put offeree on notice.

CHANGED CIRCUMSTANCES

· Relief from a K may be allowed where performance has become impossible, more difficult physically, or performance has become valueless. A more difficult case arises where performance has become more difficult commercially (German doctrine).

Relief allowed:

1) Impossible (Taylor v. Caldwell)





2) More difficult physically (Mineral Park)

3) More difficult commercially (German doctrine – hyperinflation, Westinghouse


Uranium case. Case settled, but Q of commercial difficulty)

4) Performance useless – frustration of purpose (Krell)

Q: What would the parties have intended?

Q: Which party more appropriate to take risk? 

Impossible:
TAYLOR v. CALDWELL: K to use Music Hall, but it burns down. H: Where a K’s performance depends on a person or thing, a condition is implied where performance is impossible when that thing perishes. 

More difficult:
MINERAL PARK: K to build bridge with gravel from property, but gravel becomes to difficult to retrieve. Get elsewhere. H: Where excessive and unreasonable cost, court may 

Performance Useless:
KRELL: Coronation case, room booked before parade cancelled. Find coronation necessary for K… room strictly for the purpose of viewing. allow change in K.

No Relief:
WEGEMATIC: Bids for computer system for Federal Reserve. Difficulties and delays & US goes with IBM. Sues for damages. H: Bidder assumes risk of inability to deliver a product based on changed circumstances, not purchaser. Rationale: can’t allow to shoot there mouth off. 

(Suez canal)
TRANSATLANTIC: Shipping goods but Suez Canal shut. Makes more difficult. H: Shipping co. assumes risk, not the shipper. Rationale: maintain competitive market … able to calculate risk and charge accordingly. 


(SHELL INT’L MARINE affirms ruling… even w/ gross difficulty)

Results Ks:
Fault is not supposed to matter. “Force majeure” acts of god, event you cannot prevent (war, natural disaster)

Not liable:

1) Die




2) War breaks out




3) Fire

Liable


1) Don’t have funds to perform




2) Suppliers screwed up




3) Creditors repo my boat

DAMAGES & REMEDIES

Expectation Interest: Put the victim forward to where that party would have been had the promise not been breached.

Reliance: Give enough money to put you back where you would have been had you never made the promise.

Restitution: Make a party pay for the amount by which they would have been unjustly enriched.

Suit may be brought 1) on the K or 2) off the K, i.e., in quasi-contract.

Equitable remedies: 1) specific performance and 2) injunction.

· Only applied if damages are not adequate to protect the injured party. 

· Terms must be definite.

· Must not be excessive difficulty in enforcing or supervising.

Courts mostly protect expectation. (Sale of elephant, hairy hand). 

EXPECTATION MEASURE

· Court attempts to put the plaintiff in the position he would have been had the K been performed.

GOODS:

· Seller breaches:

Market price minus K price -or- Cover minus K price

Q: What if cover price is < market? Split. Some allow higher recovery as person found a good deal. Others say no loss, no recovery.

· Buyer breaches:

Lost volume:

K price minus costs saved -OR- profits plus overhead





Non Lost volume:
K price minus Market price -OR- K price – resale price

SERVICES:

· Provider breaches:
Cost of completion if < market value

Q: When cost of completion > market value, PEEVYHOUSE problem. May grant diminution in value.

· Recipient breaches:
Lost volume: 
K price - costs saved (RST II §347, AIELLO) -OR- Costs incurred + lost profits (RST §346)



Not lost volume: 
K price minus mitigation (MACLAINE)

NO SUBSTANTIAL PERFORMANCE:

· Breaching party: 
Recover lesser of three  
1) K pro rata share 

2) fair market value 

3) K price - cost of completion/innocent party’s damages

· Innocent party:

May get fair value restitution damages or can rely on K

SERVICES:
NURSING HOME: Δ breached K to build nursing home, but π was able to complete w/out additional expenses. Under cost of completion measure, no damages so no recovery. R: Do not want to put parties in a better position. 

HAIRY HAND CASE: Doctor guarantee 100% fix of P’s hand. Damages the value of a perfect hand – the actual value of hand after the operation.

Diminution
PEEVYHOUSE: Mining K w/ promise to restore land. Excessive costs to restore (29K) v. Diminution value (300). Held: Entitled to cost of performance unless 1) breach was incidental to main purpose and 2) work is “grossly and unfairly our of proportion to the good to be obtained.” Then, only recover diminution in value.

Q: What if they had a personal interest in land? value? See swimming pool case.

Q: Should we punish for not following through. K’s says no punitive damages.

APACHE CORP: P property polluted after D attempted to drill for oil and gas. Diminution value rule upheld. 

Q: Long-term impact? Environmental pollution encouraged?

Personal loss:
RUXLEY (SWIMMING POOL CASE): Court grants damages for the loss of “pleasure and amenities.” English case – not American rule yet.

Replacement cost:
Ship used during WWII. 4 million to repair, but less to replace. H: pay P value of ship. Rule avoid imposing grossly disproportionate damages.

Aesthetic value:
K to build a swimming pool w/ aesthetically pleasing wooden beams. Here, court held that the aesthetic value was primary and that the school should be awarded replacement costs. 

Homes:
DROHER & SONS: House built with a sagging floor. Costs to repair were excessive and diminution value rule upheld (w/ good faith; grossly disproportionate).

FOX v. WEBB: Homes distinct from commercial buildings. Personhood argument.

GROSSMAN HOLDINGS: Built home with reversed orientation. Unreasonable economic waste to tear down and rebuild. Possible award of diminution value damages. Avoid economic waste.
Receiving Services:
AIELLO: K to level ground and party cancels payments. Held: Where the contractor has breached, the contracted party may receive costs incurred + profits (RST § 346) or Kprice – costs saved (RST II § 347). Two equations equivalent.
Lost Volume Provider:
WIRED MUSIC: P would have established two separate Ks for service and should be able to recover. Lost volume provider.
BREACH SALE OF GOODS: Two categories under UCC 1) specific relief and 2) damages


Formulas:
If covered: Cover price – K price (SAND & GRAVEL, KGM HARVESTING)

No cover: Market price – K price + incidentals & consequential damages (BURGESS)


Seller:


BURGESS: ???





ROTOREX:





KGM HARVESTING:


Buyer:


NERI:

MITIGATION

· Rule requires that the party make reasonable efforts to mitigate their damages.

Must stop work:
ROCKINGHAM: K to build a bridge. Told to cancel, but completed anyways and demanded payment. H: Even though Δ breach, π obliged to mitigate damages (i.e. terminate work).


MADSEN: Buyer wanted modified pool tables, but then cancelled order. Seller dismantled and sold as firewood. H: Failed to mitigate damages.

IN RE KELLETT AIRCRAFT: K for shower cabinets. Breach and then mitigates with higher of two bids. H: Surrounding circumstances may make higher bid more reasonable. No failure to mitigate.

BANK ONE: Frozen accounts and unable to continue contributions for oil-drilling ventures. H: Δ does not need to make unreasonable personal investments, put out their own money in place.

SJ GROVES: Where both parties are able to easily mitigate damages, obligation on the one who breached. 

Employment:
SHIRLEY MACLAINE: K for performance in “Boomer Girl” followed by breach. Offered role in “Big Country, Big Man.” H: Employment must be comparable or substantially similar; cannot be inferior. P: Should not force people to run into inferior employment.


PUNKAR: One does not have to move to mitigate damages.


MR. EDDIE: One can recover for the costs incurred to find other employment.


SOUTHERN KESWICK: Not obliged to take inferior employment, but if you do, recovery is offset by that employment.

FORESEEABILITY

· Courts will not award consequential damages for breach of K unless the damages 1) arise naturally or 2) parties had actual notice of possible consequences. Rule of Hadley v. Baxendale, but in that case actual notice was given.

Q: Allocating risks. Would the parties have entered the K knowing they were assuming risk?

Q: Could parties have bargained over the value of the risk?

HADLEY v. BAXENDALE: Broken crank shaft stops mill. Court holds that parties could not foresee damages, but dodge the fact that π specifically informed Δ that mill would be inoperable. 

VICTORIA LAUNDRY: K for delivery of boilers to launderers. Damaged on delivery and five months to fix. Court allows “best guess” at lost profits to be recovered. H: Damages foreseeable.

KOUFOS: K for shipping sugar. Delayed 9 days and price falls. H: Foreseeable that markets change and must pay. Would have been decided differently in modern courts.

MARTINEZ: Complete dragline shipped but part delayed. Court allows damages equal to rental value. 

BILL GATES HYPO: Rushing to the airport in a taxi cab. Despite directly informing, courts will limit recovery. RST II § 351 limits recovery where there is an “extreme disproportion”

Cut off during a telephone call.
FILM HYPO: Precious film destroyed. Courts concerned with allocating risks. Cannot shift entire risk onto another party without negotiation. Possible higher cost?
CERTAINTY

· New business rule prohibits recovery because lost profits are too speculative to recover. STADIUM CASE. There are some exceptions, though, where the courts are willing to speculate. ASHLAND MANAGEMENT, ROMBOLA, FAMOUS MUSIC.

Too uncertain:
STADIUM CASE: Construction of a stadium with an expected 20 or 40 year lease. H: Alleged loss must be “capable of proof with reasonable certainty.” P: Not clear what parties would have intended if they considered damages from a breach. 

Allow:
ASHLAND MANAGEMENT INC. v. JANIEN: Investment program not too speculative to recover predicted profits.

ROMBOLA: P entitled to recover where continued performance of the horse was a near certainty.

FAMOUS MUSIC: Analysis of potential success of rock opera based on the performance of previous records put on the chart allows recovery for “some damage in the form of lost royalties.”
LIQUIDATED DAMAGES

· Provision specifying the consequences of a breach. Courts will enforce only when the provision is an estimate of actual damages and not a penalty.

Q: Is the clause a one shot penalty or a formula?

THREE SCENARIOS:

Reasonable Estimate -
Easy to calculate 

(split) 
Actual damages. LEE OLDSMOBILE. 

Liquidated damages. HUTCHISON.

Reasonable Estimate - 
Hard to calculate

(liquidated damages OK)

No Reasonable Est. -
Reasonable result

(give actual damages)
SPECIFIC PERFORMANCE

· Traditionally only get specific performance if the expectation damages are somehow inadequate. This could be where the item is unique, for example with land or property. Although courts will not give in cases where 1) personal or creative or 2) hard to administer.

RELIANCE MEASURE

· Court attempts to put party in as good a position as he was in before the contract was made. 

RESTITUTION MEASURE

Court forces the defendant to pay the plaintiff an amount equal to the benefit which the defendant received. It is an action in unjust enrichment. 

· PROBLEMS OF PERFORMANCE

SUBSTANTIAL PERFORMANCE

· Outside the UCC, this equitable doctrine allows a party to recover on the K where enough work has been completed that the K itself has been substantially performed. To decide whether one has substantially performed, courts look at four issues: how funny looking was the performance, how much was completed, whether there was a willful breach, and the possibility that one party can weasel out and cause a disproportionate forfeiture.

Q: Four criteria: 
1) How funny looking was it? (OW Grun Roofing - streaky roof case)




2) How much was completed? (Jacob subst perf, Kreyer not enough)




3) Willful breach? (Vincenzi, Rest II §§ 241(e), 237)




4) Possibility of weaseling out and forfeiture?

P: Involves a balancing of interests, between private and society. Balance preciseness of terms against the needs of economic change. BRUNER v. HINES.

P: Reduces opportunistic claims.

SERVICES

Yes:
JACOB & YOUNGS: Built a country home but used piping other than the one specified in the K. Excessive costs to replace. H: K substantially performed and awards difference in value (nothing). R: Specified piping may have been the insure a certain quality of pipe, not a name per se. Damages were K price – cost of completion.

VINCENZI v. CERRO: A willful or intentional breach does not deny recovery for substantial performance, but may be a factor in determining damages.

No:
KREYER: K to build a home for Δ but left a number of parts unfinished. Completed 35K in work of 47K home. H: No substantial performance. Court incorporates a good faith element and limits π to restitution damages (35K). If a willful breach/too much left incomplete, court will not allow recovery on the K.


OW GRUN ROOFING: Streaky roof case. Homeowner entitled to something that exactly satisfies their choice. See as deficient/defective. No restitution because no benefit… have to tear down. Outcome: Roofer doesn’t get paid and has to pay the difference in getting someone else to do the job.

SALE OF GOODS

· Traditionally there is a perfect-tender rule that applies to the sale of goods. UCC §2-601. By that rule, the goods must exactly match the order or the buyer may reject them. The UCC adds 1) a good faith requirement to the sale of goods and 2) an option to cure any defect. 
Q: Was the requested time to cure reasonable according to the needs of the parties?

Q: Would a cure be appropriate? See Zabriskie Chevrolet, where cure for car was not. Faith shaken.

Q: Bad faith? A person would be in bad faith if they were trying to weasel out of a K by claiming that one pixel in a monitor was bad.

P: Don’t want parties to be able to speculate at other’s expense. 

Installment K §2-612:
1) May reject single shipment if uncured and substantial impairment of value.



2) If single shipment impairs value of all, a party may cancel the entire K. 

One shot sale §2-608:
1) If accepted, you loose the protection of the perfect tender rule. 

2) You may then only reject the item if there’s substantial impairment to the value of the object.
Right to Cure §2-508:
Party may cure when the agreed upon time for performance hasn’t expired or within a reasonable amount of time if the party reasonably expected the other party to accept delivery.

TW OIL: Delivered oil doesn’t match the stated sulfur content. Turned out to be .92% instead of .52%. H: Under UCC §2-508, party had a right to cure shipment by substituting another shipment of oil that matched specifications. P: Don’t want to allow party to use perfect tender rule in order to speculate at other’s expense.

ZABRISKIE CHEVROLET: For a car, cure ineffective. Faith shaken. Items lost value when didn’t perform as expected.

EXPRESS CONDITIONS

· A condition is an event that must occur before a particular performance is due. Essentially, conditions are an on/off switch for a contractual arrangement. Generally strict compliance with an express condition is required. Therefore, substantial performance is not applied to conditions (Oppenheimer) and you may not be sued for breaking a condition (Merritt Hill). 

EXCEPT:
1) A court may interpret an event as a promise and not a condition. Howard.

2) A court may excuse a condition
· to avoid disproportionate forfeiture (RST II §299, Aetna, insurance squibs)

· impossible to meet condition (i.e. war-torn country, coma)

· purpose no longer served (i.e. boston insurance case where burglar shot off the doorknob. Clause that lock must be in working order to recover)
3) RST II §271: excuse a condition if changed circumstances but condition can’t be a material part of the K.

Q: Was the condition waived? (Clark v. West, drinking while writing law books)

Q: Were the parties intending to bind themselves to a K?

Q: Will courts make an exception and treat as a promise, not a condition?

Condition
OPPENHEIMER: Moving from one lease to another and required to deliver written notice. Only gave oral notice. H: Substantial performance n.a. Must satisfy condition exactly.

MERRITT HILL: 15K deposit to buy a stock interest if policy and mortgage confirmed. Clause that Δ would keep money if sale not complete. Conditions not met. H: No breach because no K formed. Must return deposit because no consideration for money. I: Court dodges around fact that Δ agreed to sell stock, not conditions.

Promise
HOWARD: Insured crops. After damage, π plowed under stalks before Δ could inspect and payment denied. H: Remanded to decide whether a promise or a condition. Mistake in language of K allows court to make a move against insurance company. Courts try to establish rules in the interest of fairness and equity.

HARMON CABLE: Where unclear, generally favor promise rather than a condition.

Cooperation
VANADIUM: Mining leases on Navajo reservation require approval of Secretary of the Interior. π did not seek approval. H: Implied condition that π cooperate and make a reasonable good faith effort to seek approval. 

ARG: WINSLOW: No condition of reasonable effort to acquire timber rights. Distinguish because there’s a personal investment?





LACH: Tries six times to secure a mortgage. H: Made sufficient effort.

Satisfaction

BADINOVAC: Detective and jewel thief. Made sufficient effort – must pay.

MORIN: Aluminum walls on commercial building. Fulfilled condition, even though court imposes objective standard instead of subjective.

MATTEI: Sale of land for shopping center. Paid for option. Obligation to examine in good faith adequate consideration. (subjective standard) 

FORMAN v. BENSON: Purchase real estate subject to a credit check. Personal judgment must be in good faith. Effectively an objective reasonable standard imposed. Find that Δ objected in bad faith because he attempted to renegotiation the price.

FURSMIDT: K for valet and laundry services at a hotel. Hotel a place of taste, class, aesthetics. Subjective more appropriate.

Payment
THOS DYER: Subcontractor to install plumbing for a horse race track. During work, 3rd party goes bankrupt. K states that subcontractor paid after payment made from 3rd party. H: Contractor must still pay sub. 




Q: Who best to bear the risk of insolvency? (size, knowledge, can bear)




Q: What would have been the terms if they had thought it?

Insurance/Excuse
AETNA: When Δ broke the lease, damages to building should have been covered by the insurer but he failed to file on time. 2 years late. H: Allow recovery on delayed insurance claim. Three considerations: 

1) Parties didn’t bargain

2) forfeiture

3) Insurance company won’t be harmed too much.

ROYAL-GLOBE INSURANCE: Notice provision will be guided by principle (aim) rather than “seemingly inconclusive terms.” 

Generally judicial flexibility with insurance Ks. Courts want to provide room for the insured to make mistakes and still recover. 

BURNE: Double or nothing life insurance policy. Must die w/in 90 days of accident or recover nothing. Court throws out condition as against public policy.

GREAT AMERICA: Liability policy. Did not know that employees involved and files late. Waive condition in favor of reasonable expectations.

BREACH AND RESPONSE

· Each party’s performance is tender for the other party’s performance. Often performance is simultaneous (airplane for 1 million) but other time performance takes time. Common law holds that performance that takes time must be tendered or completed first. This is important because to put a party in default you must first tender performance.
· To sue for a breach of performance, party must be ready, able and willing to perform. Kavanos. 

MATERIAL BREACH

· To decide whether or not a breach is material, courts look at the same issues as with substantial performance: how funny looking was the performance, how much was completed, whether there was a willful breach, and the possibility that one party can weasel out and cause a disproportionate forfeiture. 

· The most straightforward breach occurs when a party withholds payments. Walker v. Harrison, Zulla Steel.
· RST §237: Introduces element of “cure” where not yet in total breach.


Q: How is one party put in default on a K?

Q: Did one party withhold payment? Automatically a material breach unless other already breached. Except, according to Zulla Steel case, not every delay in payment will be treated as a material breach.

Q: Was it a loosing K? Incentive to force other to commit a material breach.


P: Withholding payment “fraught with peril.” If wrong, then you yourself are in breach.

Three scenarios:
1) Lack of substantial performance



2) Material breach



3) Total breach / goodbye forever

Withhold payment:
HARRIS: Installment payment for excavation work, but Δ runs bulldozer into contractor’s house and causes 3,400 in damages. π then withholds payment. H: Subcontractor committed the first material breach.

WALKER v. HARRISON: Advertising signed hit by a tomato, cobwebs, rusted. 

Party complains and terminates payments. H: Failure to keep in good repair not a 

material breach. Therefore, party had no right to withhold payment and was 

themselves in material breach.

ZULLA STEEL: K to expand post office. Material breach by delinquent payment? Here yes because substantial underpayment for an prolonged period of time. States that not every delay in payment is a material breach.

Money for money:
GUDYKA: A sum cannot be withheld against a sum. Too easy to subtract debt of other and pay the difference.

ANTICIPATORY BREACH

· Request to change a K not a breach per se (may try to negotiate another deal), but if party threatens to terminate K it may be regarded as an anticipatory breach. 

· RST II §250. Anticipatory repudiation requires 1) expressed intent that 2) the party will not render performance in the time fixed by the K. (but see Whole Sand & Gravel – conduct sufficient)
· UCC §2-713 ambiguous about when a party may cover, at repudiation or time of performance, but §2-610(a) limits to a commercially reasonable time. Together favor covering at time of repudiation to avoid speculation by the aggrieved party. See Oloffson v. Coomer, Trinidad Bean.
Q: Was there a threat of termination? Possibility of economic duress but also a request to discuss termination may only be an invitation to negotiate.

Q: Did the party demand additional performance? (Zotos). 

Q: Is there a risk of speculation at another’s expense? (Oloffson v. Coomer).

P: Good to provide window to retract repudiation. Favored by courts. (Seacoast).

HOCHSTER v. DE LA TOUR: π hired as courier on a trip, but Δ changes his mind and cancels services before performance begins. π finds other employment but sues. H: Anticipatory breach. Kual agreement creates liability before actual performance as parties are bound to keep themselves legally capable. R: Punishing for “shooting his mouth off.” Find parties “engaged” to one another. Otherwise parties only left with reliance.

WHOLESALE SAND & GRAVEL: K to perform earth work and parties were not clear about the time frame. Foot dragging with a muddy driveway case. One party thought they had 90 days. The other assumed the project would be completed in two weeks. Difficulties with wet ground. π repeatedly contacts and demands performance. Δ says he will get right on it. H: Conduct constituted an anticipatory breach.

ZOTOS: K for manufacture of hair-spray systems and party later demands a market test. Other party considers K repudiated and brings suit. H: anticipatory breach. Requirement of additional performance may constitute an anticipatory repudiation if matched with a threat of termination.

THERMO ELECTRON: Party must insist on terms to the point where performance is at risk. Threat of breach.

RCA v. UNITED ARTISTS: Rest II § 254: “a party’s duty to pay damages for total breach by repudiation is discharged if it appears after the breach that there would have been a total failure by the injured party to perform”

TAYLOR v. JOHNSON – An injured party can 1)treat it as anticipatory breach and seek damages (Hochster) Or 2)treat it as an empty threat and wait to see if the other party actually performs, this nullifies his claim thought if the other guy actually performs.

SEACOAST: Gas contracted repudiated but party gives three day window allowing party to retract their withdrawal. Then K with another party. H: repudiating party not then able to retract after time expired.

OLOFFSON v. COOMER: K between a grain dealer and a farmer for corn at a fixed price. Season too wet and farmer repudiates and dealer covers. Q: Timeframe: recover on date of repudiation or date of K? H: Party granted commercially reasonable time to cover. (Draw chart). P: Don’t want to allow party to speculate at others expense. 

PROSPECTIVE INABILITY TO PERFORM / ADEQUATE ASSURANCE OF PERFORMANCE

· UCC §2-609: “Adequate assurance of performance: if reasonable grounds for insecurity arise. Even this rule doesn’t allow the P to simply rewrite the K; there are limits. (same as Rest II § 251) Under the UCC, a party who has reasonable grounds for insecurity may suspend performance and demand adequate assurance of the other's performance. Failure to give adequate assurance within a reasonable time, not exceeding 30 days, operates as a repudiation.

Q: Was there a change in circumstances that gave rise to insecurity?

PDM v. BROOKHAVEN: K negotiated for the installment of a water tank followed by payment. Party gets nervous and asks for a guarantee of payment, either as a personal guarantee or funds set aside in escrow. H: No right to request adequate assurance of performance. No new information. Same precarious position as when K was formed. Minority: π went too far w/ requests.

NARCON: K for the sale of electricity with three pricing periods. Not a UCC case but apply by analogy and through RST II §251. Narrow ruling that allows request for adequate assurance. Extend the law? A trend or movement?

THIRD-PARTY BENEFICIARIES

· Split: Classic English law holds that a K cannot be enforced by or against a person who is not a party. But the majority of American courts grant legal rights to donee and creditor beneficiaries for reasons of practicality, equity, and fairness. An incidental beneficiary, though, does not have the legal right to bring a suit. RST II §302.

Q: Would they have wanted C to be able to bring an action? Intent/objective of the parties.

Q: Have their rights vested?

Q: Is there a Hadley v. Baxendale foreseeability issue?

P: 1) Sanctity of K law. Allowing self-governing parties to further their own interests. 2) Ensure that the contracting parties’ objectives are effectuated.

P: In complex business arrangements, there’s a danger that all the parties could sue the party that breaks the chain of supply and demand.

Third-party-beneficiary principle allows enforcement when it is 1) necessary to enforce the objectives of the contracting parties or 2) supported by policy or morality without disrupting contracting parties’ objectives.

Donee beneficiary: Purpose/intent is to make gift or confer a right against the promisor.

Creditor beneficiary: Satisfies a duty of the promisee to the beneficiary.

Incidental beneficiary: Neither of the above. No right to bring suit.

Scenario: A contracts with B and C has an interest.

Creditor
LAWRENCE v. FOX: Δ borrows 300 from Holly and promises to pay money to π the next day but doesn’t. H: 3rd party creditor beneficiary may sue Δ for recovery because payment to 3rd party was consideration for the original K. Based on idea of substituting liability. Trust. Δ a trustee of π’s property.

Wills
HALE v. GROCE: Attorney was supposed to list party in client’s will. Here promisor was supposed to perform a service that would allow 3rd party to recover from the promisee. Unfair to allow recovery from the attorney directly. Torts – generally not liable for negligently causing a stranger pure economic loss. Where injury, liability for economic loss (Soccer star hit by negligent motorist).


Q: Who else able to enforce?

Donee
SEAVER v. RANSOM: Judge gets a house from his dying wife because she wants him to devise it to her niece. He never does. Held, Niece can bring suits as intended 3PB. Rationale was that if the niece can’t sue, who can? Upheld Fox rule.


GUY v. LIEDERBACH: A will manifests the intent of the testator and grants beneficiaries standing. P: who else could enforce K.


BMW HYPO: Car for Catherine from rich uncle. Strange for promisee to bring suit because he suffers no damages? Grants Catherine a right to car. Problem that gifts aren’t binding.


DIEMAKER HYPO: Risk of liability through the entire economic network.

Gov/Public Good
MARTINEZ v. SOCOMA: Class action by third-party beneficiaries of an employment K. Gov’t hopes to provide support for low-income LA neighborhood through funded work program. Private party takes out lease, but then does not perform. Class action to get 10 million in damages. H: No right to sue. Rat: K for the “public” good and not individual. Distinguish from category of donee beneficiary. P: Purpose was employment not money. Drives up costs and risks of private party? No intent to grant rights to sue?

ZIGAS: Tenants in an apartment building financed under National Housing Act. Charge by set rates. Breach and suit. 2 categories: Martinez – incidental beneficiaries. Shell – direct beneficiaries. Distinguish Martinez: no loss to gov’t, no existing dispute resolution mechanism, no limited liability, narrow specific focus, intent to make tenants direct beneficiaries. 

HB DEAL v. HEAD: K for employment. Time and a half for overtime in Act does not apply to gov’t contracts, but parties were able to sue because clause in their K specified right to time and a half. 

MOCH v. RENSSELAER WATER CO: Waterworks company K with city. P house destroyed by fire and sue D for failure to fulfill K. H: benefit for the public, not individual. Policy: Risk to city contractors otherwise. Open door to unchecked liability. 

OGDEN: Moch rule generally frowned upon. Not applied where there’s minor property damage or a limited # of people involved. 

DOYLE: Distinguish Moch. Negligent omission a breach, where just an omission is not. 

LA MOURE: K may expressly grant third parties a right to sue.
Creditor Vesting
COPELAND v. BEARD: Beard sells land to Copeland and Copeland supposed to pay 3rd party as consideration for the K. May 3rd party recover from B1? No. 




     

  S(Buyer 1(Buyer 2
*court uses rule 2 to hold creditor can’t sue






        Creditor (3PB)

The 3PB can sue when his interest is vested in the person he is suing.

3 rules to determine when this happens



1. vests immediately when Buyer 1 receives tender



2. vests when 3PB creditor assents*(Gordley thinks this is stupid (“Do you assent?” OK)

3. vests when 3PB brings suit or otherwise relies on the transfer to Buyer 1 (Rest II § 311)

Donee Vesting
SALESKY: π the wife of former president of Δ corporation. Husband set up a plan by which wife would receive 10K/year for six years after his death. Ratified by shareholder, but he then changes his mind and give to his sister w/out notifying wife. H: Wife has no right to sue. No vested interest and husband free to renegotiate terms. P: Allow people to change their minds. Marital problems?

3 Rules to determine when it vests



1. vests immediately 



2. vests when gift is out of contracting parties’ control *(Salesky rule) unless insurance policy

3. vests when 3PB relies


ROUSE: Winston had a K to pay for heating plant in her house. Then sold house to Rouse. Rouse agreed to assume payment, but was not informed of the note. Winston defaults and US sues Rouses. H: Rouse may be sued but may also raise the defense of fraud. R: Third party may be exempt from liability if their contractual liability arises from fraud.
