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· Some big picture, “plus” questions

· Is it fair (as opposed to legal)? – fair to hold heir to promise he didn’t make?

· Private sphere (feeling) versus commercial world (rational and impersonal) bias?

· What does the contract language say?  Then go to the assumptions it’s predicated on, purpose, intent, policy

· Philosophical Perspectives on promises

· Social utility (Rawls and Scanlon)

· Moral

· Pat Williams: contracts does not actor-ize what is contracted, only the p’or and p’ee

· Why the big one-way versus two-way divide?

· Deliberate, voluntary, socially useful promises – justify private over public decision making

· Bargaining p’or are more attentive and deliberate.  Not careless words.

· People promised gifts are less disappointed.

· Important to society that people in bargaining situations can count on law to back them up.  Facilitates transactions over time, not limited to immediate exchange.

· Gifts are too important to be profaned by the law; family is private, outside law.

· Andrew Kull: if uncle reneges, will nephew sue?  And if it is unthinkable for nephew to sue, how can enforcement be desirable? 

· GENERAL RULES OF CONSTRUCTION

· Document construed against drafter
· UCC: if there is expansive and constrictive language in the agmt, you try to make them compatible, but if not, the expansive lang for consumer protection will hold

· Duty of good faith implied into all Ks.  
· UCC defines good faith:

· Honesty in fact—tell the truth as you see, know, or understand it
· In accord w/reasonable stds of commercial dealing

· UCC is always controlling

· RS is only persuasive

STATUTE OF FRAUDS
· Cts don’t like the Statute.  Whenever possible, don’t apply it.

· K MUST BE IN WRITING IF

· No chance of performance w/i 1 year.

· Land
· Goods over $500.  Note: even if there are multiple components to the contract, if the goods are over $500, the entire contract is void.  

· Exceptions for goods only (i.e. enforceable on oral K and “taken out of the Statute”)

· Payment made and accepted or goods already received and accepted.

· Made to order goods, not suitable for sale to others in the seller’s ordinary course of business.  Before buyer repudiates, seller made substantial beginning of manufacture or commitments to procure.

· Between merchants, writing in confirmation sent in reasonable time and party receiving it has reach to know its contents

· Party being sued admits, voluntarily or involuntarily, that oral K existed.

· Down payments: $100 down, oral K for sale of a $10,000 car.

· Cts: down is evidence of K and identity of parties involved.  Entire K enforceable. 

· WHAT KIND OF WRITING?

· Signed by party being charged
· “OK” with initials or printed name

· Letterhead

· If both parties are merchants and it’s only signed by one party and there’s no objection to it within 10 days, then the K is binding on both parties, not just on the party chrg’d (UCC 2-201(2))

· 1999 Uniform Computer Electronics Transactions Act: electronic signature and K ok

· Include K terms with reasonable adequacy.  Id parties, subj, and essential terms.

· UCC 2-201 on MISSING OR INCORRECT TERMS

· Writing remains enforceable, but not beyond the quantity stated
· PARTIAL PERFORMANCE
· If unenforceable under S/F, a party that’s performed usu gets restitution.  
· If enforceable (written or falls within exceptions) --> expectation damages.
· RELIANCE
· RS: parties estopped from S/F if reliance—but rarely applied in cts
GOODS OR SERVICES?
· UCC 2-105 on DEFINITION OF GOODS
· All things movable at time of identification to K, often meaning can the things be moved when performance is to be rendered?

· TESTS

· Predominant factor test

· Did buyer choose seller for the goods, or for the installation?

· Tradition: if goods and services, then services
· Minority jurisdictions: is the breached portion goods or services?
INTERPRETATION

· Interpretation treated as a matter of law (judge) and not fact (jury)
· Didn’t trust jurors to construe written documents
· Trend toward putting interpretation questions to jurors, but not always
· Where possible, make the document consistent as a whole


· RULE 1:  MORE REASONABLE MEANING CONTROLS

· Decides 90 percent of all cases – when in doubt, go to Rule 1
· Lucy v. Zehmer—if there is no way to establish the more reasonable meaning, the ( loses because she has the burden of proof (this refers to whether the K was formed, not the meaning of the term)
· RULE 2:  NEITHER MEANING CONTROLS

· Comes into play only where there is external ambiguity and not just ambiguous use of words (multiple Peerless ships is external ambiguity)
· If the term is 2° or 3°, the term disappears.  Otherwise, court decides if it destroys the K or if court can fill in the term
· IMPLYING IN TERMS
· Least to most intrusive

· Did say—what did the parties mean? 

· Would have said (given what they did say)—if they didn’t think of it, what would they have meant if they had thought of it?

· Should have said—we have no idea what they would have meant, so we’ll decide what they should have meant?  Reasonable person std.
· TRADE USAGE—least specific and least controlling
· Are the parties in the same trade?
· Parties new to the trade – responsible for usage
· Not controlling on parties outside the industry

· Chicken seller in US, buyer in Switzerland – is that the same trade?
· Trade usage must be proven – can’t just say trade usage and leave it – chickens
· COURSE OF DEALING

· Meaning in previous dealings between the parties
· Long-term customary practice: if Macy’s policy is no returns after 30 days but it accepts returns three times at 45 days, then there is course of dealing and “30 days” comes to mean “45 days.” 
· Long-term practice causes waiver of default rights?
· COURSE OF PERFORMANCE—most controlling
· Meaning in previous installments in the same K
FORMATION

ONE-WAY PROMISES: NO CONSIDERATION

· ONE-WAY DONATIVE PROMISES

· Nominal, sham bargain.  Form does not make K.

· Squishy: bargain for a good nephew, good reputation, but how do you know if you got it?
· Distinguish—conditional donative promise versus real bargain

· Was there a price?  Not the same as the reason for a gift.  

· Being a good kid is the reason for a gift; forbearing from swearing and gambling is the price in a bargain.

· Conditional—tramp walking to corner shop

· If...then clause can be one-way or two-way

· “If you buy a car, I’ll pay up to $5000 of the cost.”  If p’or bargained for the purchase of the car, then two-way.

· A gift once given is a valid and legally binding transaction.

· RELIANCE

· RS §90 – foreseeable and reasonable reliance
· A promise, which the p’or can reasonably expect to induce action or forbearance on the part of the p’ee, is binding if injustice can be avoided only by enforcing the promise.  The remedy for breach may be limited as justice requires.

· Note justice of the remedy.  Contrast bargains, where remedy = calculate dmgs.

· Promise must definitely shape p’ee actions.  Feinberg relied—gave up position b/c promised pension.  Hayes did not—told co would “take care” of him.

· Does not need to meet the specificity req’mts of offer

· At-will employment offer withdrawn

· Recover lost/past wages and moving expenses

· No future wages

TWO-WAY PROMISES: CONSIDERATION

· GENERAL RULE: ADEQUACY OF THE BARGAIN

· Courts will not review adequacy (Batsakis v. Demotsis): parties are best judges of value of bargain to themselves.  

· In Batsakis, ct struck info on Greece, war, starvation as emotional stuff, irrelevant.

· Gross disparity may be used as evidence to support defenses like incapacity, fraud, duress

· Gross disparity also triggers questions of unconscionability

· RS § 79 comments: parties fix their own values to transactions unless “gross inadequacy” such as “shocks the conscience”

· General rule: mutuality required in bilateral contracts
· ILLUSORY PROMISE is an apparent commitment that leaves a free way out.  It is not binding on either party.

· Distinguish—requirements contracts and output contracts, which are real because the parties have limited their future options.  

· Both types are governed by UCC § 2-306(1), which states that parties must determine requirements and output amt in good faith

· Distinguish—conditional promise, which is real b/c parties have limited future options.  If the condition occurs, the p’or must perform.  True even if condition is w/i p’or control as in Scott v. Moragues Lumber Co.

· Distinguish—limited promise, where one side may be bound for 5 years but the other only for 10 days (must give 10 days notice before terminating).  Limited promises are real b/c future options curtailed.  Unless unconscionable.

· Mutuality of obligation irrelevant in unilateral Ks (e.g., A promises to pay B $200 if B will cut down a tree in A’s house.  B is not bound, but if he acts, A must pay).
OFFER AND ACCEPTANCE

· Overriding concern: protect reasonable expectations
· RS § 24 on DEFINITION OF OFFER
· Manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it (i.e., creates power of acceptance)

· specificity and finality

· Interlinked: more definite terms --> ct more likely to find intent to be bound; vice-versa  

· When in doubt, don’t call it an offer.  Prelim negotiations.

· FINALITY

· Intent: did the parties intend to be finally bound?

· Objective intent only—apply rules of interpretation, RS § 20

· Look to all circumstances surrounding message and prior transactions

· Later expressions over earlier, inconsistent expressions

· Language added by parties over pre-printed form

· Trade usage or custom

· Course of dealing or course of performance

· When parties agree to put their agmt in writing, does K exist before the writing exists?

· Depends on intent:  if parties intended to be bound before writing, then K existed.  If they intended agmt to be unenforceable until there was writing, then no K.

· Letters of intent – may be very detailed

· Generally no one intends to be bound and everyone knows it

· Duty to continue bargaining with each other in good faith – tied to reliance 

· If there is finality, ct will usually find a way to fill in specificity.  

· But always look at specificity when it is low, even if the bigger problem appears to be definiteness.  See prelim negot.

· SPECIFICITY

· Historically, require high dgr of specificity on:

· Subject matter

· Price—cam be filled in with “reasonable” or market price

· Time—can be filled in with “reasonable time”

· Quantity—very hard to fill in, may be determined by history of co.’s needs/output

· In sale of land, must include fine print on escrow, etc.

· If court is sure K exists, more willing to fill in.  If issue is, was there K?, less likely b/c don’t want to push ppl into agmts they might not have wanted

· RS § 33: is there sufficient definiteness in K to allow the ct to determine if there has been a breach and what the remedy should be?  

· If seeking S/P, req’s more certainty than damages.  Esp. relevant with land, b/c parties often seek S/P.

· ADVERTISEMENTS, including flyers and circulars

· Presumed not offers

· Over-acceptance problem

· Seller gets to choose who he wants to deal with

· REWARDS are generally offers

 

· ACCEPTANCE

· Offeror is the master of the offer; you accept the way she says you shd acept

· Acceptance must be unconditional and unambiguous
· Acceptance effective upon tender (I am ready and able to give you the thing that’s supposed to be performed right now; money in hand, outstretched)

· If act is instantaneous, must complete

· UCC 2-206:  Unless otherwise unambiguously indicated by language or circumstances, offer is construed as inviting acceptance in any manner reasonable under the circumstances.

· Grumbling acceptance is an acceptance (prof. who accepts salary in K under protest)

· PROMISSORY ACCEPTANCE: BILATERAL Ks

· Mailbox rule: acceptance is valid upon dispatch, i.e. when it is put out of your ctrl.  

· True even if ltr never got there, but how to prove?

· Old post office rule: can get ltr back anytime before delivery; senseless now

· Subrule: if “yes” by mail and “no” by phone, “no” binds b/c it got there 1st

· Must notify

· Must be sent to regular place of receiving mail (unless otherwise stated by o’or)

· ACCEPTANCE BY ACT: UNILATERAL Ks

· Old rule: offer revocable until performance complete

· Modern rule in RS § 45: not revocable after performance has begun if performance requested (not if o’or doesn’t care and o’ee chooses to accept by act)

· O’or doesn’t have to do his part until o’ee completes, but he’s bound asymetrically

· Beginning of performance locks in expectations damages
· O’ee must complete performance within reasonable time, or if prevented from completing, show that he was ready, willing, and able to complete

· If o’or doesn’t care how you accept and o’ee chooses to accept by act, must complete performance for expectations damages [rule we didn’t cover in class—beginning of performance here turns it into a bilateral K and thus accepted]

· Has performance begun?  (3 elements; only need 1, but the more the better)

· Was it bargained for?  

· Is the behavior irreversible?  

· Is the behavior unambiguous?  (If you have K to build house and you go and buy wood, that’s ambiguous – could be used for another project).

· Preparing to perform is not the same as beginning to perform (buying lumber to build house as opposed to beginning construction)

· But RS § 87 if forseeably and detrimentally rely on the offer.  Reliance damages only.  §87 applies if acceptance takes time.

· NOTIFICATION OF ACCEPTANCE BY ACT

· Notification of acceptance normally necessary, but not if offeror shows by his language and from the nature of the transaction that he does not expect or require notice of acceptance apart from the notice of performance (Carbolic Smoke Ball)

· UCC 2-206:  Where beginning of performance is a reasonable mode of acceptance, the offeror must be notified of the acceptance with a reasonable time or the offer may be treated as having lapsed before acceptance.

· RS § 54
· Where offer invites acceptance by act, no notification is necessary unless otherwise stated in offer

· If offeree knows that offeror has no reasonable means of learning of the performance with reasonable promptness and certainty, the offeror is not bound unless 

· Offeree exercises reasonable diligence to notify offeror

· Offeror learns of performance w/i reasonable time

· Offer indicates acceptance not req’d

· Non-notification cancels K retroactively, even after performance

· If no notification within reasonable time, you cannot collect on offer (if you loan money to brother X on behalf of brother Y, but don’t tell brother Y you’ve done it, then cannot collect on your loan from brother Y)

· Prior knowledge not req’d (Diamond Jim III)

· Public policy: wd encourage citizens to hold out for reward before offering info 

· ACCEPTANCE BY SILENCE

· RS § 69.  Main rule that resolves 99% of cases: silence is not acceptance
· Policy rationale: don’t want ppl foisting promises on others. 

· EXCEPTIONS—or SILENCE PLUS, involving some sort of unfairness

· § 69(a) Unjust enrichment: where offeree takes the benefit of offered services with reasonable opportunity to reject them and has reason to know that they were offered with the expectation of compensation. 

· Main challenge: it changed hands as a gift.

· Is it really a benefit to the receiver?

· Did reasonable time elapse for the refuse benefit?

· Think about asymmetry here.  Does the seller have the buyer’s promise to buy?  That’s unjust enrichment, too.

· § 69(b) Secret code: where offeror has given offeree reason to understand that silence means assent, and the offeree intends to accept in remaining silent (least used of the three exceptions)

· § 69(c) Where because of previous dealings or otherwise, it is reasonable for offeree to notify offeror if he does not intend to accept.

· Court most to least likely to treat silence as acceptance:

· Unjust enrichment

· Detrimental reliance

· Expectation of profit

· NEGATIVE-OPTION PLANS

· Seller sends notice goods will follow unless buyer refuses by x date

· Book clubs and CD clubs

· ACCEPTANCE BY CLICK
· Scrollable windows next “I agree” and “I don’t agree” choices = adequate notice, where clause stated all disputes litigated in Kings County, Washington (Microsoft HQ)

· Insufficient notice when the terms and conditions were at the bottom of the home page, which users had to scroll down to see.  
· SUBJECTIVE ACCEPTANCE

· International Filter Co.: offer req’s prompt acceptance  – o’or reserves step for himself, turning the prompt acceptance into offer through ping-pong effect.  Factual o’or turns himself into legal o’ee.  Ct holds sellers rather than buyer b/c abuse of power.
· RS § 56 on insurance policies signed through agent
· Sign form with agent, but insurance co has right to rescind after underwriting.
· A narrow but powerful category
· TERMINATION OF AN OFFER

· TIME ELAPSE

· Time set by offeror

· Time begins to run when offer is rec’d

· Delay and o’ee knew or should have known of delay, then time begins running when offer should have been rec’d
· If o’ee had no reason to know of delay, then time begins running from actual date of receipt – to protect reasonable expectations

· Reasonable time, as determined by circumstances (ripe bananas), trade customs

· Face-to-face or telephone conversation: at end of conversation

· REVOCATION ANYTIME BEFORE ACCEPTANCE

· Effective upon receipt
· RS § 43 on indirect communication of revocation: o’or actions inconsistent with intent to be bound and o’ee acquires reliable information of this fact

· EXCEPTIONS

· Options K

· Forseeable and detrimental reliance on offer or on promise not to revoke offer

· RS § 87: An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option K to the extent necessary to avoid injustice
· §87 is for reliance on offers while §90 for reliance on promises.  But §90 promises don’t need to meet req’mts of offer.  §90 broader, includes §87.

· Partial performance

· UCC 2-205:  Offer by a merchant to buy or sell in a signed writing which assures the offer is held open is not revocable during the time stated, or if no time stated, then during a reasonable time (max 3 mos).  The assurance on a form supplied by the offeree must be separated signed (or initialed) by the offeror.
· Merchant deliberate; commercial transactions important

· Waiver of right to revoke

· Trend: enforceable if waiver was bargained for; allow parties to set own terms

· Policy concern: allow parties with superior bargaining power to impose terms

· REJECTION

· Effective upon receipt by o’or

· Includes indirect communication: when o’or is justified in inferring from o’ee words or conduct he intends not to accept or continue to consider it

· COUNTEROFFER, if definite and specific
· Includes qualified or conditional acceptance

· “Give me another week to think on it” is not necessarily a counteroffer.  If a counteroffer and o’or doesn’t object, he’s agr’d to the extended time.  Might be an options K if consideration is exchanged, but then cannot revoke.  Might just be dickering over “reasonable time” for acceptance, which would not be counteroffer because it’s not a new term. 

· DEATH OR INSANITY of the o’or

· LATE OR DEFECTIVE ACCEPTANCE

· RS § 70: late acceptance allows o’or to revoke.  But if he says nothing, then he waives the right to revoke.
· Late or defective acceptance may function as offer.
· Counteroffer or definite acceptance with mere inquiry?

· Reasonable person test

· Counteroffer if you can infer: “If you don’t include this stuff, then I won’t buy.”

· Mere inquiry if clearly clarification: “Do the walls come with the house?” (inquiry about stuff that a reasonable person who consider fixtures that come with the property)

· “I’m still considering but will you answer this question please?”

· RISK OF LOSS
· UCC 2-509: if seller is merchant, risk of losses passes to buyer on receipt of goods.  Otherwise, risk to buyer on tender of delivery.

· If seller caused the fire, modern law would look at blame, but common law did not

· OPTIONS K

· Consideration given to hold the offer open for a certain time; offer irrevocable during option period

· Nominal consideration binds b/c it is deliberate, socially useful one-way promise 

· Death or insanity does not terminate offer if there is an option K

· Acceptance of option K effective upon receipt (exception to mailbox rule)

· If of’ee rejects before end of options period, she can reverse before options period ends

· But if offeror forseeably and detrimentally relied, of’or is protected b/c reasonable expectations 

· A counteroffer made during the option period does not terminate the original offer
· IMPLIED PROMISE TO HOLD OFFER OPEN

· Subcontractor cases (Drennan v. Star Paving Co.)

· Asymmetrical b/c Sub is committed but the General can find someone else

· REMEDIES FOR BREACH OF OPTIONS K

· Expectations dmgs: value of main contract

· Subject to probability discount: only 1 in 3 chance that you’d have accepted

· If expectations dmgs inadequate at law, move to S/P or reliance

IMPLIED Ks
· GENERAL RULE: NO FOISTING

· Pay only if requested services or knowingly and voluntarily accepted benefits (implied consent).  Otherwise, service provider cannot recover. 
· IMPLIED-IN-LAW: you should pay anyway (unjust enrichment)

· Emergency aid to prevent serious bodily harm or pain.  Theory: he would have consented. 

· Example: patient rec’d care while unconscious for 77 days, then died w/o ever regaining consciousness.  Was she enriched?

· If she didn’t recover, she received the chance to recover as consideration.

· REMEDIES

· Restitution only b/c unjust enrichment theory; value of services conferred.
· Nursing Care Services: ct goes to expectations dmgs (billing rate) b/c value too hard to determine

· IMPLIED-IN-FACT
· 3 ELEMENTS – usually want all of them.  All facts implied, so look at elements closely.

· Expectation of payment—make sure it’s not a gift

· Opportunity to refuse—to prevent foisting

· Unjust enrichment (important)—maybe he didn’t want a wall there; wanted empty land so wall is in his way, plus part of the wall is sitting on his land.

· Alternative to K implied in fact, use unjust enrichment analysis ( same conclusion

· Where benefit conferred and it would be just and equitable to require compensation

· Sparks v. Gustafson: type of services conferred (spending 5 hrs/day collecting rent, soliciting new TNTs, making repairs, etc) were not the type one would normally expect from a friend, so unjust enrichment

· REMEDIES

· Expectations dmgs b/c parties intended a K but failed to articulate it
· EMPLOYEE HANDBOOKS

· An announcement by more pwrful party is normally not K.  Handbks = exception.
· E’mt presumed at-will, but may be overcome and implied-in-fact K found.
· E’OR MAY UNILATERALLY MODIFY K 
· Pine River State Bank v. Mettille
· E’ee accepts Handbk by continuing to work
· Consideration given b/c e’ee could leave 
· Other cts: instinct with an obligation.  Handbk ( job security expectations ( enforceable for public policy reasons, not b/c K law
· The bite: Asmus v. Pacific Bell
· E’or may terminate job security policy that contains a condition, if the condition is indefinite and e’or makes change after reasonable time on reasonable notice and without interfering with e’ee vested benefits.

· Unilateral termination ok b/c offering e’ee continued e’mt rather than shutdown.  E’ee accepts by continuing to work.
· DeMasse v. ITT Corp:
· Handbk is offer to modify. E’or must show e’ee agr’d w/knowledge and understanding of its impact on underlying K
· EFFECT OF DISCLAIMERS
· Must be conspicuous and not buried in introductory paragraphs
· Must tell the e’ee that he has right not to follow the handbook

INDEFINITENESS
· GENERAL RULE: UNENFORCEABLE IF INDEFINITE

· Terms so incomplete or uncertain that parties do not consider themselves bound; or
· Even if parties consider themselves bound, court cannot determine material terms with reasonable certainty or fashion appropriate remedy for breach
· Classic K law: cannot agree to agree later
· RS § 33 on CERTAINTY

· Even if intention is clear, there is no K unless the terms are reasonably certain

· Reasonably certain if there is basis for deciding if breach exists for determining remedy
· If one or more terms are open uncertain, may indicate communication not intended as offer or acceptance
· RS § 34 on the effect of performance or reliance on certainty
· K terms may be reasonably certain even if they allow one or both parties to make a selection of terms in the course of performance
· Part performance may remove uncertainty and establish enforceable K
· Reliance on an agmt may make a contractual remedy appropriate even if uncertainty is not removed.
· Certainty dependS on subject matter and circumstances
· Use all interpretation tools
· Principles of interpretation
· Trade usage
· Course of dealing
· Course of performance
· Land transactions – expect high dgr of due diligence
· But lease has lots of laws surrounding it and can be bare bones; laws fill in the rest
· Contractors – subKs make bare-bones bid with price only; cannot get out on lack of certainty b/c trade custom makes reliance foreseeable and detrimental
· Cheever – finality established; ct finds no reasonable std exists to gap-fill on number of stories and page (quantity)
· CERTAINTY DEPENDS ON REMEDY SOUGHT

· More certainty req’d for S/P than for damages
· Less certainty req’d if party seeking S/P has substantially chg’d his position in reliance than if the K is wholly unperformed on both sides
UCC GAP-FILLING RULES

· UCC gap-fillers—default rules
· Two ways to construe:
· What reasonable persons in the parties’ position would have agree on (thought of as easier to determine—or is it?); or
· What the actual parties would have agr’d on if they had bargained on the issue (considers bargaining pwr, risk adverseness of parties)
· UCC 2-204 on gap-filling

· K may take any form sufficient to show agmt, including conduct by both parties

· Agmt may be K even if the moment of its making is undetermined
· Even if one or more terms left open, K binding if there is intention to be bound and reasonably certain basis for giving appropriate remedy.
· UCC 2-305 on gap-filling PRICE

· Price will be reasonable price at time of delivery if
· Nothing is said about price or
· Price is left to be agr’d by parties and they fail to agree, or
· Price is to be fixed in terms of some agr’d market or other std controlled by 3d party and is not so set or recorded
· Price to be fixed by one party must be set in good faith
· If one side is supposed to fix the price and doesn’t b/c of one party’s fault, the other may choose to rescind or fix a reasonable price himself
· Where parties intend not to be bound unless price is fixed or agr’d, and it is not fixed or agr’d, there is no K.  

· Buyer must return any goods rec’d or if unable, pay their reasonable value at time of delivery; sell must return any portion of the price paid on acct.
· UCC 2-308 gap-filling on PLACE OF DELIVERY

· Unless otherwise agr’d:
· Place of seller’s business; if none, then residence, but
· If parties both know the goods are elsewhere, then delivery is at that other place; and
· Documents of title may be delivered through banking channels
· UCC 2-309 gap-filling on TIME of delivery/shipment
· If not agr’d or set out in UCC ( reasonable time

· If K provides for successive performance but is indefinite in duration, it is valid for reasonable time, but either party may terminate at any time
· Termination of K by one party req’s reasonable notification to the other party unless upon an arg’d upon event
· Agrmt waiving notification is invalid if unconscionable
· Moolenaar v. Co-Build Companies, Inc.
· Lease for 5 yrs at $375/mo, w/option to renew for 5 yrs.  If option exercised, rent wd be renegotiated.  At time to renew, new owner said $17,000/mo and wd not negotiate
· Ct: impose reasonable rent rather than striking clause for indefiniteness.  Policy concerns:
· Don’t want to encourage parties to negotiate terms they know are unenforceable

· Consideration supplied in TNT’s reliance, and LL benefited from the reliance
PRELIMINARY NEGOTIATIONS

· THREE GRAY ZONES between binding K and no K
· Pre-K to bargain in good faith – letter of intent
· § 90 forseeable and reasonable reliance – Red Owl; lead the baker around by the nose
· Subcontractor gives verbal bid with price only – Saliba
· If you want out of K b/c of price, you are bound b/c there is agmt on term
· If you want out for other reasons, there is no binding K
· Distinguish from MERE FORMALITY

· Oral agmt but also agmt to put the whole thing in writing.  The oral agmt might be the deal and the writing a mere formality
· Ask: is there a S/F problem?  What about PER problem that bars evidence of previous/concurrent oral terms?
· AGREEMENT TO NEGOTIATE IN GOOD FAITH

· Channel Home—LL agr’d to w/d store from rental mkt and negotiate only w/Channel Home.  
· Letters enforceable as agmt to negotiate in good faith if
· Parties showed intent to be bound—promise to w/d from rental mkt
· Terms sufficiently definite for enforcement—covers most important lease terms
· Consideration given—LL asked for letter of intent to show banks to get financing
· UCC on good faith

· Honesty in fact—tell the truth as you see, know, or understand it
· In accord w/reasonable stds of commercial dealing
· REMEDIES for breach of agmt to negotiate in good faith – Venture Associates Corp. v. Zenith Data Systems Corp., Posner, J.
· Rule: if there is bad faith, look to consequential dmgs first.
· If negotiations break down apart from any bad faith ( reliance dmgs only
· If negotiations break down because of one party’s bad faith ( consequential dmgs
· Rationale: dmgs for bad faith can’t be lower than dmgs for innocent breach of K
· But usu impossible to calculate b/c terms are indefinite
· What are expectation damages in breach of agmt to negotiate?
· The value of the lease?  Or the value of the chance for a lease?
· Discounted for probability that they would not have agr’d on lease
· Duty to mitigate – find new location for rent; new lessee
· RELIANCE

· Specificity for § 90 promise need not meet the req’mts of offer

· §90 components:
· Could p’or reasonably expect to induce action or forbearance?
· Did it induce action or forbearance?
· Can injustice be avoided only by enforcement of the promise?
· This element is a policy decision by ct, entailing an element of discretion.
· Policy: desirable that §90 should be flexible
· REMEDIES – no future profits; only enough to avoid injustice
· 3d party reliance

· General rule: only p’ee and not 3d parties may enforce for reliance
· Exception: if p’or forsees or has reason to forsee action by 3d party in reliance on promise, it may be unjust not to enforce
· Hoffman v. Red Owl Stores
· Franchise relationship – very exploitative b/c semi-leasee/e’ee/business owner
· Specificity – filled in by what the other franchises do
· Reliance must be foreseeable and reasonable
· Was it mere puffery and therefore reliance not reasonable
CHECK THIS OUT: Nanakuli Paving and Rock Co. v. Shell Oil Co.
· Nanakuli p.628 – review for PER, interpretation, trade usage

· Rule: express term always trumps trade usage
· K says posted price

· Nanakuli:   it’s not posted price but price protected under course of dealing

· Shell:  favor done a few times does not mean bound to continuing doing favor

· PER never disallows trade usage evidence
· Ct: trade usage and express terms consistent b/c trade usage says that “posted price” means “except when there’s price protection”
DEFENSES TO FORMATION

UNENFORCEABLE FOR REASONS OF PERSON

· CAPACITY: lack understanding of nature, purpose, and effect of the transaction

· Minors: contracts voidable at minor’s option

· Mental incapacity

· Drunk as a Georgia pine

UNENFORCEABLE FOR REASONS OF PROCESS

· DURESS

· Classic duress

· Req’s hard duress (physical, life threat) or special relationship (I caused the duress)

· Soft duress (distress, in Eisenberg’s words)

· Skewed power relations making p’ee a monopolist.  Violates 2 major props of the bargain principle: fairness and efficiency

· If power relations not skewed enough, go to unconscionability, which allows you to add up multiple factors.

· RS § 175 on duress

· Duress is improper threat leaving victim no reasonable alternative
· If 3d party is causing the duress, K is void unless the other party acted in good faith, had no reason to know of duress, and either gives value or relies on transaction

· RS § 176 comments: ok to take advantage of sb’s adversity if dictated by general economic forces

· Ask: was it outside forces that created the adversity or did I create it?

· FRAUD

· Misrepresenting party intends to induce action and either knows statement is untrue, says or implies there is a basis for assertion when no basis exists, or lacks confidence in statement

· In goods contracts, fraud may be closely tied to warranties
· Nondisclosure normally okay, unless fiduciary relationship or a material fact is known to one party by way of his special position

UNENFORCEABLE FOR REASONS OF SUBSTANCE

· UNCONSCIONABILITY (Kirby vacuums)

· Measuring sticks (procedural and substantive)

· Absence of meaningful choice

· Gross disparity of bargaining power
· Terms unreasonably favorable to one party so as to “shock the conscience”

· Other factors

· Commercial context

· Who you are.  Bill Gates or the lady on welfare.

· Maxwell v. Fidelity (solar water heater case)

· K can be unconscionable even if within parties’ reasonable expectations

· Substantive unconscionability is enough; if just procedural, look at duress, fraud, etc

· Price gouging: gross disparity and use of leverage occasioned by abnormal disruption of market

· Unlike fraud or duress, unconscionability allows you to add up factors, none of which may be sufficient on its own

ENFORCEABILITY BLOCKED: THE TECHNICAL RULES

· ILLUSORY PROMISES

· If my promise is real but the other guy’s is illusory, both promises unenforceable

· “If I want to” or “as long as I want to”

· Make sure it’s not one of the exceptions:

· Output or requirements contracts
· “All that I require” or “all that I produce”

· Reason: limit future options

· Conditional promise
· Conditions precedent, subsequent, concurrent (if you mow lawn, I’ll pay)

· Is the condition within p’or control?  If you can tell whether the condition has been met, it’s binding (“if I buy boat” versus “if I want to buy coal”).  Otherwise illusory.

· Implied bargain
· Harris v. Time (open the envelope and get a watch = bargain for a chance)

· Lady Duff-Gordon (bargain for implied best effort)

· At-will employment 

· Was it a bargain for a chance at the job? 

· Did the party rely to his detriment?  

· PRIOR DUTY RULE—AND—MODIFICATION OF CONTRACT

· Police officer, special relationship (I threw the kid in the water), or pre-existing obligation (jury duty or serve as witness)

· Purpose to prevent hold-up game
· Was there any change from what was originally promised?  If so, court will not review the adequacy of the consideration.

· RS § 89: if no change, was it fair and equitable in light of unanticipated circumstances?

· Fair and equitable means court reviews adequacy of consideration 

· UCC 2-209: modification of contract for sale of good is binding without consideration.  But most modify in good faith, including observance of reasonable commercial stds of fair dealing in the trade

· If already performed (money already paid) then second promise is enforceable, unless paid under economic duress (Austin v. Loral)

· Flambeau—ACCORD AND SATISFACTION
· Is there consideration?  May be compromising to avoid litigation.

· If there is a good faith dispute over the amt and then settlement, then the settlement is binding.  If there is no dispute, then agrmt to compromise still leaves you vulnerable to a claim for the unpaid amt.

· When confronted with modification

· If goods, UCC 2-209

· If not goods but unanticipated, RS § 89

· If not goods and anticipated, go to legal duty rule

· PAST CONSIDERATION

· Three classic situations

· Promise to pay debt barred by statute of limitations

· Promise by adult to pay debt incurred as minor

· Promise to pay debt discharged in bankruptcy

· Questions:  Is there moral obligation?  Is there legal obligation?

· If neither, then donative (wedding gift)

· If moral but not legal, then moral or past consideration

· Is the moral obligation made b/c material benefit rec’d and not out of “refined sense of ethical duty” (Webb v. McGowin)?

· If legal, then consideration

· RS § 86:  Is enforceable necessary to prevent injustice?  Has p’or been unjustly enriched?

· Eisenberg criticism: rule goes to far.  What’s so unjust about having life rescued?

· Where there is past consideration, the new promise is enforceable, not the old one.

MISTAKE

· MUTUAL MISTAKE

· Classic K law: no mistake unless you write an exception: “I will sell the cow unless the cow turns out to be pregnant”
· Modern trend toward allow people to get out on mistake
· ORDER OF QUESTIONS
· Is it really mutual?
· Is it basic and not peripheral?
· Was the mistaken matter something taken for granted as fact or more in the nature of a judgment, opinion, knowing gamble, intentional risk? 
· RS § 152 on mutual mistake
· Where there is mutual mistake as to a basic assumption of on which K was made that has a material effect on the agr’d exchange of performances, K is voidable by the adversely affected party unless he bears the risk of mistake.
· In deciding if the mistake has a material effect, ct should take into acct relief: reformation, restitution, otherwise.
· RS § 154 on RISK OF MISTAKE
· Party has risk of mistake when
· Allocated to him by agmt – includes as is clauses;
· Conscious ignorance: he knows (not should have known) he has ltd knowledge at time of K and treats this knowledge as sufficient;
· Ct allocates risk b/c reasonable in the circumstances

· MS CRITICISMS of § 154
· Conscious ignorance should include “reasonably should know”
· Rule fails to capture buyer’s reasonable expectations – if buyer of Rose of Aberlone had been McDonald’s, assume they wanted beef; if buyer is gentleman farmer, assume he wanted breeder
· WARRANTY can sometimes serve same purpose as mistake
· Stradivarius and Guarnerius violin case: by certifying that he sold a Stradivarius and a Guarnerius, seller provided warranty.
· RISK OF LOSS ALLOCATED BY AGMT (RS § 154(a))
· Lenawee County Bd of Health v. Messerly: mutual mistake, two innocent parties
· Risk allocated by “as is” clause: buyer has examined prpty and accepts it in its present condition.  Ct: no rescission.
· Problem is that the mistake is about the breadth of the “as is” clause itself
· CONSCIOUS IGNORANCE (RS §154(b))—most common reason for denying relief in mistake
· The sunrise continuum
· Taken for granted as fact: Suez Canal; Coronation
· Judgment, knowing gamble, intentional risk: sell stone w/o finding out what it was, selling “probably barren” cow
· Firestone & Parson: painting widely recognized as work of renowned artist Bierstadtlater turns out to be just a painting by Key.  Ct: the mkt thought it a Bierstadtlater, so no mutual mistake of fact – it’s an opinion/judgment.
· Seller can argue show that she took some risk, but never in a million year imagined it was that big a difference in price; tough argument but worth a shot
· RISK ALLOCATION REASONABLE IN THE CIRCUMSTANCES (RS § 154(c))—second reason for denying relief in mistake
· Seller v. buyer – more likely to let the buyer off the hook b/c seller has more opportunity to clarify his situation:
· He is more deliberate
· The goods are in his possession – he can better ascertain if the cow is barren
· Exception – Stradavarius violin case, where buyer is super-expert

· UNILATERAL MISTAKE

· You’re less likely to get out of a unilateral mistake than a mutual mistake.  If you want out of K, ask if you have case for mutual mistake before going to unilateral mistake.

· RS § 153 on Unilateral Mistake

· Mistake of one party as to basic assumption on which he made the K has a material effect on the agr’d exchange of performance that is adverse to him, the K is voidable by him if he does not bear the risk of mistake AND

· Mistake would make the K unconscionable OR

· The other party had reason to know of the mistake or his fault caused the mistake (palpable)
· Includes: other party knew the offer was “too good to be true”
· RS § 154 on RISK OF MISTAKE
· Party has risk of mistake when
· Allocated to him by agmt – includes as is clauses;
· Conscious ignorance: he knows (not should have known) he has ltd knowledge at time of K and treats this knowledge as sufficient;
· Ct allocates risk b/c reasonable in the circumstances

· Elsinore Union Elementary School Dist v. Kastorff: contractor added numbers wrong, made too low a bid for construction K
· Conscious ignorance?
· Sch bd asked him if his bid was correct, he checked his numbers and said yes.  He didn’t have his wksheets with him but presented his limited knowledge as correct. 
· But if he had asked for more time, he probably would have lost the bid.
· Is enforcement of K unconscionable (RS § 153b)?
· Lack of meaningful choice?
· Terms unreasonably one sided?
· Palpable (RS § 153b)—was the error palpable?: if the other party has reason to know of the mistake.  Does it?
· Yes, b/c they asked him to check his figures.
· No, because he then came back and said the figures are correct.
· Was K formed before mistake was identified?  If no, just revocation.
· Written agmt sent to contractor afterward.  Mere formality?
· Given that they had asked for contractor to confirm his bid, intention of both sides to bind then.  The papers were a mere formality.
· Has the school board lost anything if they let him out?
· This question is asked more often now.
· If close call mistake, was there any detrimental reliance?  Give reliance damages: costs of going through a new bidding process.
· This is a close case.  30 days ago would have lost.  Today, probably win.
· NONDISCLOSURE
· FRAUD

· RS § 159—misrepresentation of fact: assertion not in accord w/facts
· Promissory fraud—making a promise that you know now that you intent not to keep
· RS § 161 on FRAUD BY OMISSION
· Nondisclosure of a fact known to him (not should have known) is tantamount to fraud only if
· He knows disclosure req’d to prevent a previous statement from being misrepresentation, fraudulent, or material
· He knows disclosure would correct a mistake of the other party as to a basic assumption AND if disclosure = failure of good faith or fair dealing
· He knows disclosure wd correct a mistake of the other party as to the contents or effect of a writing
· The other person is entitled to know b/c of relation of trust and confidence between them.
· The key to § 161 is in basic assumption, good faith, and fair dealing
· Is it a failure of good faith or fair dealing to not say anything about termites?
· A question about our ethics of the marketplace
· Covering up damage = bad faith/unfair dealing
CHANGED CIRCUMSTANCES

· Mistake v. chg’d circumstance
· If thing that wasn’t taken account of in K occurred before K formation, then mistake
· If after K formed, then chg’d circumstances
· Both: something not known, so K should be rescinded or reformed
· Chg’d circumstances cases come in clusters: closing of the Suez Canal
· Mistake: conscious ignorance or judgment/gamble
· Chg’d circumstance: forseeability – should you have forecast it?
· If taken as fact, less foreseeable
· If gamble or judgment, more likely to be forseeable
PERFORMANCE AND BREACH

PAROL EVIDENCE RULE

· PAROL EVIDENCE DEFINED

· Claimed add’l term which one party insists is part of agmt, the other party denies

· Prior written

· Prior oral

· Contemporaneous oral

· Some states: contemporaneous written

· PER determines whether such evidence is admitted, not who wins the case

· Once admitted, must still get jury to believe the evidence

· Applies when there is no separate consideration for the new term—not to separate, freestanding agmts

· ORDER OF QUESTIONS

· Is there integration?

· Is the integration partial or complete?

· Is there a merger clause?

· If no merger clause, is it more probable than not that this information would naturally have been omitted from the written agreement?

· If partial integration found, are the terms consistent with the written agreement?

· IS THERE INTEGRATION?

· RS § 209: parties intended written agmt to be a final expression of one or more terms of an agmt 

· RS § 213: binding integrated agmt discharges prior agmts to the extent that they are inconsistent with it or within its scope

· TESTS

· Does it look, talk, and quack like an agreement?

· RS § 209: A writing that is complete and specific is taken to be an integrated agmt unless otherwise established.

· Four corners test

· Williston: look at the words.  Would a reasonable person understand it to be an integrated agmt?

· Plain meaning rule: if wording appears to be plain and unambiguous on its fact, its meaning must be determined from the four corners of the document

· Approach tends to frequently exclude parole evidence.

· Extrinsic evidence

· Corbin: look at any relevant evidence that would tend to establish whether parties intended for this to be an integrated agmt, e.g. witnesses to the oral exchange

· Individualized approach leads to more frequent admission of parol evidence

· Premised on idea that words having meaning only in context (see Fish)

· IS THE INTEGRATION PARTIAL OR COMPLETE?

· Is there a MERGER CLAUSE that says “this is the complete agreement and may not be varied or altered”? 

· UCC: if there is a merger clause, most likely complete integration found

· Clause can be attacked under fraud, duress, mistake, unconscionability

· Clause can be attacked on scope

· There are agreements A, B, and C.  A has merger clause, but not B and C.  Argue this parol evidence falls under B.

· The problem: there must be separate consideration for B

· Cannot argue that the consideration was party’s agmt to sign A, but perhaps if he agrd to sign A earlier

· Can be stricken under RS 211 – dickered term versus form terms

· If there is no merger clause, is it more probable than not that this information would have been naturally omitted from the written agreement?

· Different property

· Different parties (husband signs, but the oral agmt is wife’s agmt)

· Form K doesn’t have a line for this

· If there is no merger clause and K is governed by the UCC 2-202 comments, is this something that would certainly have been in the written agreement?

· Parol evidence presumed admissible; up to the party seeking to block evidence to show that it would certainly have been in the written agmt.

· ARE THE TERMS CONSISTENT W/ WRITTEN AGMT? (If partial integration found)

· RS § 215: where there is a binding agreement, prior or contemporaneous evidence may not be admitted to contract one of its terms

· EXCEPTIONS TO PER

· Any defense to consideration – fraud, duress, mistake, unconscionability

· If there is a plausible allegation of fraud, PER falls out of play

· Condition precedent

· “This written K only comes into effect if I can get a loan.”  

· An exception and not “might naturally have been omitted” b/c probably inconsistent w/written agmt

· Interpretation

· Parol evidence to interpret a term okay, just not to add a term

· Claimed interpretation must be in reasonable harmony with the writing

· Parol evidence that he promised to shingle home with #3 shingles.  If introduced as evidence on how to interpret “shingle,” admissible.  If introduced as a separate term, barred by PER.

· Under the UCC, PER never blocks trade usage, course of performance, or course of dealing evidence.  Treated as part of the integration.
WARRANTIES

· UCC 2-313 on Express Warranties
· Any statement, model, sample, description about goods automatically becomes an express warranty unless an opinion or clearly “mere puffery”
· Reasonable person std

· Formal words like “guarantee” or “warranty” not necessary

· Expectations damages or rescission (return the lousy goods)

· UCC 2-314 on Implied Warranty of Merchantability

· Goods are merchantable if seller is a merchant for that kind of goods

· Garage sale = no implied warranty

· Merchantable = pass w/o objection in the trade.  Fair, average quality and fit for the ordinary purposes for which the goods are used.

· Adequately labeled, contained, packaged – e.g. pharmaceuticals

· Conform to promise or affirmations made on the container or label

· TO EXCLUDE UNDER UCC 2-316
· Written language that is conspicuous and must mention merchantability (“not of merchantable quality”).

· “As is” language sufficient

· UCC 2-315 on Implied Warranty of Fitness for Particular Purpose
· If seller had reason to know that the buyer would use it for a particular purpose and buyer is relying on seller’s skill or judgment to select or furnish the suitable gods, then there is implied warranty that goods will be fit for such purpose.

· TO EXCLUDE UNDER UCC 2-316
· Must be in writing

· Can negate all warranties of fitness generally: “there are no warranties that extend beyond the description hereof”

· UCC 2-316 on Exclusions or Modifications to Warranties
· When warranties conflict, courts will construe as to constrict rather than expand

· If buyer had opportunity to examine the goods and refused to, she cannot claim warranty against things she would reasonably have seen had she examined.

· WHEN WARRANTIES CONFLICT
· UCC 2-317—all warranties as consistent with one another and cumulative

· If not reasonable, then go with intention of the parties

· Exact/technical specifications trump an inconsistent sample, model, or general description

· Sample trumps inconsistent general description

· Express warranties trump implied warranties, unless implied warranty of fitness for a particular purpose.

· BREACH OF WARRANTY

· UCC 2-714 on buyer’s damages for breach of warranty
· Value of goods accepted – value as warranted = D

· Values determined by time and place of acceptance

· UCC 2-723 on proof of market price: time and place

· Based on price of goods at time when aggrieved party learned of repudiation.  If not available, may use a reasonable substitute making reasonable allowance for cost of transporting goods to or from such other place.

· If different measure used, evidence inadmissible unless other party has notice to prevent unfair surprise.

· UCC 2-723 on admissibility of market quotations

· If market price at issue, reports in official pubs, trade journals, or general circulation newspapers and magazines are admissible.  The quality of report may affect its weight but not its admissibility.

· In breach of warranty, not unusual for dmgs to exceed purchase price (Continental Sand)

REMEDIES
EXPECTATION DAMAGES


· Ordinary measure of dmgs if enforcing a bargain

· Put them forward to where they would have been had promise been performed

· Must be reasonably foreseeable
· Duty to mitigate applies

· Ct can move to lesser measure of dmgs b/c

· Administrability reasons: too difficult to calculate 

· Policy reasons: don’t want ppl to think of surgery as contract. 

· Rationale behind expectations dmgs

· If p’or knows he is liable for other party’s losses in addition to his own, will think more carefully about breaching

· THEORY OF EFFICIENT BREACH

· If party can cover losses and still come out ahead, it should breach

· Only socially-useful breaches

· Not if breach only to take advantage of others when performance is sequential 

· CRITICISMS

· Ignores transactions costs – costs of litigation

· Hurts institution of K – induce breach – undercut reasonable expectations

· Assume these are one-shot deals, no future r’ship

· Ignores distribution – who is entitled to the add’l profit from breach?  
· COMPONENTS
· HAIRY HANDS AND BAD NOSE JOBS—expectations in the medical context

· Hawkins v. McGee: difference bet now hand and 100% hand.  If torts, difference between now hand and before hand.

· Must show definite promise.  Not therapeutic reassurances.
· Nose job case: reliance dmg b/c uncomfortable applying bargain theory to medical K

· Return to pre-surgery condition

· PAIN AND SUFFERING

· Not normally compensable

· Arguments to try

· Distinguish between suffering that’s bargained for as part of treatment (not compensable) and suffering as part of unbargained-for condition following treatment (compensable).  Problem: nearly impossible to distinguish.

· Suffering incidental to treatment is higher than bargained for.

· There was a K to limit suffering; breached.

· PUNITIVE DAMAGES IN VERY LTD CIRCUMSTANCES

· RS § 355: no punitive damages unless

· Breach is independently a tort

· Breach of duty of good faith (wh/is a tort)

· Applied only when insured sues insurance co. for failure to settle or defend in good faith

· Small trend toward awarding punitive dmgs—given in 12 percent of jury verdicts

· CONSEQUENTIAL DAMAGES

· Affected 3d parties not taken into acct in damages

· Rationale: consumers can stop buying burgers if the price of lettuce is too high

· Limited exception—3d party beneficiaries who forseeably and reasonably relied

· ORDER OF QUESTIONS—DAMAGE LIMITING DEVICES

· Was it avoidable?

· Was it foreseeable?

· Was it caused by the breach?

· Can it be calculated with certainty?

· AVOIDABILITY

· UCC 2-715(2): a buyer does not have to cover, but if he fails to attempt it, he cannot recover consequential damages, including lost profits.

· FORSEEABILITY—Hadley v. Baxendale and RS § 351
· Recoverable only if damages can fairly be seen as

· Arising naturally from the breach or 

· Reasonably foreseeable by both parties at time of K

· Exception—explicit communication and knowledge of special circumstances

· Ct may limit damages by excluding lost profits, using reliance only, or otherwise as justice req’s

· CAUSATION

· When multiple factors contribute to damages, only one of which is breach

· Some cts: chief cause of dmg

· Others: predominate cause, to the point where the other causes cannot be considered substantial factors 

· Others: a substantial factor in causing dmg

· CERTAINTY

· RS § 352:  damages are not recoverable beyond what can be established with reasonable certainty.

· Loss of future profits recoverable if

· Demonstrated w/certainty that dmgs were caused by breach (causation); and

· Alleged loss can be proved with reasonable certainty.

· Kenford (Buffalo stadium dome): econ model rests on too many unproven assumptions—that stadium is built, available for use, successfully operated for 20 years, and able to attract professional sporting events, meetings, conventions.  No future profits.

· Ashland (new investment model): new model but old business; future profits recoverable

· Margy Sampson race horse: proven record of consistent wins; future profits recoverable

· New businesses trying to recover lost profits

· Old rule: non-recoverable b/c no basis w/which to calculate dmgs

· Today: economic models allow calculation; req’s sufficiency of proof

· Certainty is based on an all-or-nothing principle—if you show reasonable certainty, you get all dmgs; otherwise, none

· Award probability damages: contestant done out of her 50% chance of winning lottery.  Ct gave her choice of half the lottery amt or another shot at the lottery.

· INCIDENTAL DAMAGES

· 2-715 (1) on buyer’s incidental damages

· Reasonable costs of inspection, receipt, transportation, care and custody of goods

· Expenses or commissions involved in effecting cover

· Reasonable expense incident to delay or breach

· DUTY TO MITIGATE

· Workers laid off unless covered under CI as overhead – applies only if permanent wkrs or under K

· Whether duty is discharged depends on the REASONABLENESS of conduct

· Not commercially reasonable to dismantle pool tables—could have sold “as is”

· Where two routes are reasonable, breaching party cannot complain that the innocent party chose one over the other (In Re Kellett Aircraft Corp.)

· Need not take extraordinary measures to mitigate (pawn jewelry, use personal assets)

· Expenses take to mitigate are recoverable, even if the efforts were unsuccessful

· BREACH BY SELLER OF SERVICES—two approaches

· COST OF COMPLETION
· CC (cost of completion) – Kpr (K price remaining) = D
· Assume 100 = cost for a full building, and 60 completed.  If new contractor, may have higher costs or need to re-do some of the work, so may need 50 to finish instead of 40.  Damage --> 10.
· If new contractor can finish for 35 --> no dmgs.
· DIMINUTION IN VALUE
· Value of completed bldg – value now = D
· Value of completed bldg = 150.  If it’s 60 percent finish, could you sell it for 60 percent of 150?  Probably not, because not much of a market for half-finished nursing homes, so sell for 20 units.  Dmgs --> 150-20 = 130.
· Diminution in value applied when completion = economic waste

· Cost of completion greatly exceeds the value of completion, making CC dmgs unconscionable or grossly disproportionate

· Outcome quality is wrong.  Walls not fireproof – tear down bldg?  No.
· Exception: builder knew the purpose, ignored it, and damage destroys the central purpose (laminated wood beams case)
· Sentimental/personal value (land, esp) --> more likely to give CC than fungible stuff like steamships
· If breached in bad faith, however, ct may award CC even if economic waste – don’t want to encourage bad faith breach
· Trend toward invoking economic waste

· Diminution in value applied to prevent unjust enrichment

· ARTIFICIAL SITUATION—ct doesn’t believe got will repair steamship or that Peevyhouses will repair land
· Very class-sensitive; if someone is poor and says he’ll spend $29,000 to fix beams, we don’t believe him.
· English swimming pool case – award diminution in value based on loss of fun

· BREACH BY BUYER OF SERVICES—two approaches

· BOTTOM UP
· (Ci = lost profits) – Kpp = D
· Ci (costs incurred)
· Includes overhead costs—workers (unless they can be laid off as dmg mitigation)
· Does not include costs that can be saved – gravel can be used for other projects
· TOP DOWN
· Krp – Cs = D
· Used more often b/c easier—no need to figure out lost profits
· Better for the innocent party
· Unless contractor entered a losing K – buyer can argue he saved him from losing even more money

· BREACH BY SELLER OF GOODS—three approaches

· COVER:  Cc – Kpr = D

· UCC 2-712 on cover

· Buyer may cover in good faith and without unreasonable delay

· KGM Harvesting (lettuce case): Fresh Network (10,000 lb gorilla) paid an add’l $700,000 in covering, all but $70,000 of which was passed on to others.
· Gorilla should recover $700,000
· It earned the ability to pass cost onto others through mkt pwr, entitled to it
· It should be able to do whatever it wanted w/lettuce
· Both sides knew that price of lettuce could go up and agr’d anyway
· Gorilla should get just $70,000
· Disparity in bargaining power—can’t let the gorilla toss its weight around
· Buyer may not cover but then sue for greater price differential under Fmv – Kpr

· To foil buyer who learns of breach at higher mkt price, buy later at lower market price, then sue for the greater K-market differential at date of breach.
· IN ABSENCE OF COVER:  Fmv – Kpr = D

· UCC 2-713 on buyer’s damages for non-delivery or repudiation

· Fmv determined by place of tender, unless goods accepted then place of acceptance
· UCC 2-723 on proof of market price: time and place

· Based on price of goods at time when aggrieved party learned of repudiation.  If not available, may use a reasonable substitute making reasonable allowance for cost of transporting goods to or from such other place.

· If different measure used, evidence inadmissible unless other party has notice to prevent unfair surprise.

· UCC 2-723 on admissibility of market quotations

· If market price at issue, reports in official pubs, trade journals, or general circulation newspapers and magazines are admissible.  The quality of report may affect its weight but not its admissibility.
· SPECIFIC PERFORMANCE
· When expectations damages are inadequate
· UCC 2-716 on specific performance or replevin of goods

· Where the goods are unique or otherwise proper – land, esp.
· Buyer is unable to cover after reasonable effort or it’d be futile to try
· BREACH BY BUYER OF GOODS—six approaches
· RESALE:  Kpr – resale price = D
· UCC 2-706: sale must be in good faith and commercially reasonable manner
· Used when seller only has one such item to sell
· TEST: is the sale to the 2d buyer made possible by the 1st buyer’s breach?  Ask—how similar do the goods have to be?  Antiques?

· SUBSTITUTE FOR RESALE:  Kpr – Fmv = D

· Also used when seller only has one such item to sell, but either (a) cannot find 2d buyer or (b) doesn’t want to resell

· LOST PROFITS:  Retail price – (wholesale + expenses) = D

· Loss volume seller, whose ability to sell boats is ltd only by the # of buyers

· Used most often

· May apply to reasonably unfinished goods that cannot be resold

· What are the lost profits?

· Reputation as Golden Gate Bridge builder?

· Lost profits includes nonvariable overhead

· IN THE ABSENCE OF OTHER DAMAGES

· UCC 2-718:  seller recovers 20% of total performance or $500, whichever is lower

· WHEN BUYER DOESN’T PAY

· UCC 2-709: when buyer fails to pay as price becomes due, seller may recover

· Price of goods accepted;

· Price of goods if seller cannot resell them at reasonable price after reasonable effort, or if circumstances reasonably indicate that there is no market

· Used only where resale is impractical or buyer has accepted the goods
· RESCISSION

· UCC 2-703: seller may:

· Withhold delivery of goods

· Stop delivery if in possession of UPS etc

· Cancel order

· BREACH BY EMPLOYER OF E’MT K

· Buyer breach of services

· Kpr – Cs = D

· (Ci + lost profits) – Kpp = D

· Duty to mitigate

· E’ee must look for new e’mt—money earned offset against dmgs

· Need not take job that is different, inferior, substantially different (location)

· But if he takes job that is inferior or different, earnings applied as offset to dmgs

· Loss of reputation

· Not recoverable, unless e’ee shows specific losses—Boston Symphony Orchestra rescind K b/c Redgrave’s sppt for PLO lead to loss of other engagements, recoverable if shown that rescission proximately caused the loss of specific and identifiable engagements

· Loss of reputation must be reasonably foreseeable

· Loss of opportunity to practice one’s profession

· Can go both ways, but applies mostly to radio announcers, actors, etc.  Not to burger flipper.

RELIANCE DAMAGES

· Put them back to where they would have been had promise not been made

· Used when:

· §90 actions

· Bargain but policy reasons (Sullivan – bad nose job)

· Bargain but expectation dmgs too hard to calculate (Secure Stove)

RESTITUTION
· BASED ON UNJUST ENRICHMENT

· Must prove that breach was substantial and goes to the essence of K

· Determining if something was unjust or even enrichment is value-based

· Is MS’ curb-painters a benefit?

· If a fence painter paints half the fence, has the homeowner been unjustly enriched?

· USED WHEN:

· Unjust enrichment

· K unenforceable b/c fails to satisfy S/F

· Implied-in-law K
· Bargain but expectations dmgs not appropriate – material breach and not fully per’f
· MUST MEASURE VALUE OF BENEFIT CONFERRED
· Market value
· Value to one or the other party
· Cost of producing the goods 
· RS § 371: restitution measured by either
· Reasonable value to the other party of what he rec’d in terms of what it would have cost him to obtain it from sb else (usually market price); OR
· Extent to wh/the other’s prpty has been increased in value of his other interests adv’d
· BENEFIT MUST BE CONFERRED
· If A contracts to sell machine to B for $100,000 and B cancels after A has spent $40,000 building machine, A cannot get restitution b/c no benefit conferred
· Distinguish—buyer puts down payment, then breaches.  If he shows that down payment was more than the dmg suffered by seller (unjust enrichment), he can recover restitution if his breach was in good faith and he shows unjust enrichment
· Services conferred to not have to be to the person directly, as long as the person benefited (so okay if services were to person’s children)
· QUANTUM MERUIT 
· Seek recovery for reasonable value of work, labor and services performed at (’s request
· QM may be given even if not otherwise recoverable under K theory—when innocent party entered a losing K, for example
· Distinguish—if party has fully performed on his K, he gets only the K price, even if the value of the services he conferred was actually higher
SPECIFIC PERFORMANCE
· Extraordinary remedy—available only if all other remedies are inadequate

· Enforceable by contempt of court finding; one of the few places in K law where violation lands you in jail

· Evaluated as part of expectations measure of dmgs

· CRITERIA

· No adequate remedy at law—money will not make you whole

· Clean hands—can’t have engaged in shady dealings, bad faith, lying

· Problems of administrability and intrusiveness cannot be too significant to overlook:

· Administratbility—hard for ct to supervise

· Intrusiveness—ct will not order grouchy opera singer to perform

· CATEGORIES

· Land—S/P routinely ordered, but may depend on whether it’s a homeowner or a condo developer

· Employment—no S/P

· RS § 367(2)—if there was no-compete promise, ct will not enforce it by injunction against working for another if enforcement would force e’ee to either continuing working for e’or or starve

· Fungible goods—no S/P

· Exceptions

· One-of-a-kind Rembrandt painting (where there is no adequate remedy at law)

· Scarce commodity—oil during the oil crisis b/c unavailable in the mkt

LIQUIDATED DAMAGES


· RS § 356 on liquidated dmgs
· Amt must be reasonable in light of anticipated or actual loss caused by the breach and the difficulties of proof of loss.  
· A term fixing an unreasonably large liquidated damages is void as penalty.
· UCC § 2-718 on liquidated dmgs

· Amt must be reasonable in light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy.

· A term fixing unreasonably large liquidated damages is void as penalty.  

· Comments: an unreasonably small amt would be stricken as unconscionable
· If buyer’s payments exceed the liquidated amt, the buyer gets the excess back.

· UNCERTAINTY/DIFFICULTY OF ASSESSING DAMAGES

· Traditional: uncertainty must exist at the time of breach
· In some cases, always possible to measure dmgs at time of breach, making all LD clauses invalid.

· Trend: uncertainty at time of K
· Land—never possible to ascertain dmgs at time of K b/c land sale market fluctuates from year to year and season to season.

· But LD clause rarely voided b/c dmgs were easy to estimate

· POLICY RATIONALES
· Arguments pro LD—good for judicial economy and freedom of K
· Parties can control risk exposure by setting payment for breach in advance
· Avoid uncertainty, delay and expense of judicial resolution to breach
· Parties may correct what they see as inadequate judicial remedies

· Arguments con LD

· Private parties take over judicial function of determining remedy

· Cts scrutinize LD clauses closely to make sure they don’t stray too far from allowable compensatory damages

· Reasons for close judicial scrutiny of LD clauses

· Ppl who expect to perform aren’t careful about negotiating these clauses

· UNDERLIQUIDATED DAMAGES or DAMAGING LIMITING CLAUSES

· Formats

· Set artificially low limits on damages; usually enforced

· Limit or exclude liability for consequential damages (allowed by UCC 2-719)

· Limit liability to repair and replace (allowed by UCC 2-719)

· Unenforceable if limitations fail of its essential purpose
· In repair or replace, seller fails to repair/replace, or does so in a very dilatory manner.

· UCC 2-719—limitations on consequential damages to the person are prima facie unconscionable; commercial goods only

INTERESTS VERSUS REMEDIES
· Interests

· Expectation interest—interest in having bargain performed or for failure to perform

· Reliance interest—interest in having foresseable detriment recompensed

· Restitution interest—interest in undoing unjust enrichment

· Remedies

· If there is expectation interest, will look to expectation dmgs first, but may move to others

· Too uncertain; hard to calculate

· Policy reasons

· Moral reasons—because it’s fair

· Likewise, case can use reliance interest but give expectation damages

· Pension—to hard to tell when she would have stopped work and what else she might have done; just give her the value of the promise

· Articulate which interest and the theory upon which your remedy lies

FORM CONTRACTS

· OLD RULES

· Mirror-image rule
· Any difference between offer and purported acceptance ( no K formed
· Last shot approach
· The last form sent was a counteroffer and if goods were delivered after that, then the counteroffer was accepted
· UCC 2-207

· Cts don’t like it ; RS does away with it and asks:

· Functional acceptance?

· If yes, throw out the nonagr’d terms, UCC supplies the rest.

· If no, no K
· Go to 2-207 only when you have forms exchanged followed by behavior w/o any meaningful resolution of the conflict between the terms
· Can be taken out of 2-207 by framing argument as one of oral exchanges
· 2-207(1):  a definite and seasonable acceptance or written confirmation sent within a reasonable time is an acceptance even if it states terms add’l to or different from those offered or agr’d upon, unless acceptance is expressly made conditional on assent to the add’l or different terms.
· Expressly made conditional

· Some courts: language of acceptance must track the “expressly made conditional” language of 2-207(1).  Conditional acceptance must be directly stated, not implied or left to inference.
· Other cts: must show unwillingness to proceed without the add’l or different terms (through extrinsic evidence).
· 2-207(2):  between merchants, add’l or different terms become part of the K unless:
· The offer expressly limits acceptance to the terms of the offer;
· They materially alter the offer; or
· Notification of objection to them has already been given or is given within a reasonable time after notice of them is rec’d.
· MATERIALLY ALTERS: terms constitute a surprise or hardship. 
· Surprise—negates std warranty, counter to trade usage, seller reserves power to cancel upon buyer’s failure to remit invoice when due
· Hardship—shifts liability from negligent party to an innocent party.  Even if no surprise (b/c trade usage, e.g.), but imposes hardship --> materially alters.
· IN PRACTICE, terms never get into K through 2-207(2) if they are important or objected to. 
· 2-207(3): horizontal split
· RS § 211 on standardized agreements

· 211(1)-(2):  if you’ve signed a standardized form and you know it’s standardized, it binds even if you didn’t read it
· 211(3): if there’s a term that you would not have agr’d to had you know it was there, and the other guy knows that, then it’s not binding.
· Must show that the other guy knew you wouldn’t have agr’d.  Can be based on reason to know.  Arbitration in France.
· Depends on what the other guy knew about your circumstances.  LL knows you have a cat and lease prohibits cats.
· Bad guy rule: if the guy actually knew, that’s worse than had reason to know

· 2-311(3) allows ct to drop a term only, but not to add a term

· INVISIBLE TERMS PACKED WITHIN A BOX

· ProCD, Inc. v. Zeindenberg: terms invisible except statement that there are terms w/i box
· Classic K law: not valid b/c came after formation of agmt
· You are used to doing business by paying before knowing the terms, and if you didn’t do business this way, you’d drive up costs for everyone
· May be challend on unconscionability grounds

· SELLER-CONSUMER FORM K

· TO PROTECT CONSUMER

· RS § 211 and UCC 2-207
· Defenses to formation
· Fraud, mistake, unconscionability (including waiver of liability or merger clause), signed under duress (all manufacturers use the same terms)
· Offer and acceptance – Hill v. Gateway; ProCD – not part of deal b/c K has already been form before terms are added
· Offeror’s terms control; who was the offer; look for ping-pong effect
· Principles of interpretation
· Bad faith and let the other guy proceed --> unreasonable meaning trumps
· UCC implied warranty of fitness for purpose
· Insurance policy is not K, but the purchase of a box that comes with policy.  Therefore goods.  But it means the policy’s terms bind even before you read them.
· Duty to disclose
· Old rule: failure to read means you can’t challenge the terms
· Today, many ppl don’t read and reasonably so --> more duty to disclose
· Silence

· Insurance co. silence and sent policy, so insurance accepted Sardo’s terms.
· Duty to speak --> fraud by omission?
· Notice on package = insufficient disclosure
· Who’s the expert?  Usually the seller.
· Rules of construction
· Document construed against drafter
· UCC: if there is expansive and constrictive language in the agmt, you try to make them compatible, but if not, the expansive lang for consumer protection will hold
· Duty of good faith implied into all Ks

· Distinguish between terms that are bargained for (dickered) and jettison boilerplate, fine print, unexpected terms that are outside the focus of the parties

· REMEDIES

· If fraud or mistake, dmg is rescission and Sardo gets his premium back.

· Remedy of reformation: ct rewrites the term, not just gap-fills

· Burden of proof high: clear and convincing evidence
· Usually used where it’s clear both parties intended something else and wrote it down wrong.

· CHECK THIS OUT: Darner Motor Sales v. Universal Underwriters
· Darner Motors has insurance for 100/300, lessees each have insurance for 15/30.  Darner reads, call the insurer and says he needs 100/300 for lessees.  Agent says lessees covered 100/300 under the umbrella policy for “insured”.  He gets the umbrella and doesn’t read, but puts the 100/300 in his K with his lessees.  When his lessee has an accident, insurance says the coverage is only 15/30 because definition of “insured” in umbrella doesn’t include lessees.

· Darner’s got a PER problem.  Wants to introduce contemporaneous evidence that’s not in the written K.  

· Insurance K is an integration if anything is integration.  

· Even if partial integration, it’s inconsistent.

· Does this fit within PER exceptions?

· Fraud?  Agent is just confused – to prove fraud, must show that agent deliberately lied with intention that he rely.

· Interpretation?  But cases say there needs to be plausible harmony with written terms.  This is not agmt that horse is cow.  

· Ct sets aside the PER obstacle.  When there are dickered terms and boilerplate terms, dump the boilerplate terms.

· Darner didn’t read umbrella.  If he had read, would he have understood that “insured” doesn’t include lessees?

· Insurance might say he read it the first time and we knew he didn’t, so we assume he’ll read it the second time.

· Ct remands to trial under 2-211(3): did insurance company know that Darner would not have agr’d had he known about the clause that excluded lessee 

Buyer breaches on services:


(Ci + lost profits) – Kpp + CI = D 		Ci = cost incurred


Kpr – Cs = D					Cs = cost saved





Buyer breaches on goods:


Kpr – Fmv = D


Kpr – resale price = D


If no damages available, awarded 20% of full performance or $500, whichever lower





Seller breaches on services:


Cost of completion:  Cc – Kpr = D


Diminution in value:  Value of completion – value now = D





Seller breaches on goods:


Cover:  Cc – Kpr = D				Cc = cost of cover


Damages:  Fmv – Kpr = D





Note: can always allege CI





Offers are revocable unless:





Option K, with consideration;


Caused reasonably foreseeable reliance (§87);


A firm UCC offer by merchant with signed writing (2-205); or


An offer for unilateral K in which performance has begun (§45).





Note: these rules applicable only if you’re dealing with an industry that makes them reasonable








THE RULES OF INTERPRETATION





If they have different meanings and neither knew it, the more reasonable meaning controls





If they have different meanings, neither knew it, and the meanings are equally reasonable, neither prevails





If the parties attach the same meaning, then that meaning prevails even if unreasonable (secret code)





If the parties attach different meanings, and Part A knows B means something else but purposely conceals the ambiguity, then B’s meaning prevails, even if less reasonable








� RS § 87(2): An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option K to the extent necessary to avoid injustice





