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CONTRACTS

Fall 1999

Shultz

UCC: basically same for all states (binding?)applies ONLY to movable goods; if K concerns both services & goods, must decide which is the predominant factor, usually apply UCC to all or none of K

Restatements: NOT binding, highly persuasive, summary of common law

Statute of Frauds: need written K if: (1) land, (2) goods over $500, or (3) K that cannot be completed in one year (includes informal writings signed by party to be charged—signature, initials, letterhead)

I. More statute of frauds

A. Some exceptions if no writing when u. should have one under S/F

B. Can sue for restitution if can’t sue for expectation (RS says should be able to sue for reliance, most states reject this)

1. Goods:
a. Can enforce K if part performance, blocks prospective part but allows enforcement up to level of goods shipped and received

b. Special order, custom made goods (dentures)

c. If party admits they made agreement (NOT JUST FOR GOODS)

2. Land:
a. Part performance tied to restitution for improvements made on land

b. If substantial PP (like B occupying land) Ct will say forget writing (expectation)

3. One year:

a.  Taken outside S/F if performed w/in one year
II. Intro to Consideration: Donative Promises, Form, and Reliance

A. Simple Donative Promises (1 sided, not enforceable)
1. What promises should be enforced?

2. Dougherty v. Salt Aunt’s promise to 8 yr. old boy: promise not enforced b/c 1-sided, no bargain, no consideration
3. Once gift given, cannot be reversed
4. Aunt might’ve gotten respect/ prestige in return for gift, problem w/ categorizing—administeribility
5. Must be bargained for, not just simply a consequence of the promise,
Aunt must have promised A for B in order to be enforceable

6. No bargain = less expectation

7. Restatement §1: K is a promise or set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty

8. Restatement §2: (1) Promise is a manifestation of intention to act or refrain from acting in a specified way, so made as to justify a promisee in understanding that a commitment has been made.
(2) Person manifesting intention is promisor.

(3) Person to whom manifestation is addressed is promisee.

(4) Where performance will benefit a person other than the promisee, that person is a beneficiary.

9. Restatement §17: (1) Except as stated in subsection 

       (2), the formation of a K requires a bargain in which there is a manifestation of mutual      

       assent to the exchange and a consideration

       (3) Whether or not there is a bargain a K may be formed under special   

       rules applicable to formal Ks or under rules §§82-94.

10. Restatement §71: (1) to constitute consideration, a performance or return    

       promise must be bargained for.

       (2) A performance or return promise is bargained for if it is sought by 

       the promisor in exchange for his promise and is given by the promisee in  

       exchange for that promise

       (3) performance may consist of  

(a) act other than promise, 

(b)  forbearance, 

(c) creation, modification, or destruction of legal relation

       (4) performance or return promise may be given to promisor or to some  

        other person. It may be given by the promisee or by some other person.

B. Element of Form

1. Nominal Consideration: need substance of a bargain, not just form of a bargain. i.e.: 1¢ not  price of promise of a car—a seal used to be used to bind promise

C. Reliance/ Promissory estoppel (1-sided, but enforceable)

1. Feinberg v. Pfeiffer:  P stopped working when able-bodied b/c of promise, promise not kept so she was injured.  D. carelessly promised, hurt P., so D. responsible.  Usually enforced by putting person where they were b4 promise(out of pocket costs); in this case put here where she would’ve been if promise had been kept(opportunity costs)—administeribility

2. Stout v. Bacardi: Bacardi promised to stay w/ P., so P. turned down $550,00 buyout offer.  Bacardi dumped them the same day.  Promise had been frequently reconfirmed
3. Reliance applies to donative promises and commercial contexts
4. Reliance NOT bargain, but careless exchange of words
5. Less successful as theory of recovery than it was at its height (↑ judicial conservatism); but more useful than it was originally
6. Restatement §90: (1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited as justice requires.

(2) A charitable subscription or a marriage settlement is binding under subsection (1) w/o proof that the promise induced action of forbearance.

III. The Bargain Principle and its Limits

A. The Bargain Principle(2-way and enforceable)

1. To what extent should promises be enforced?

2. Exchange of promises (1) ppl expect more, (2) ppl making promise mean it more, (3) more socially significant →arguments why they are enforced, when 1-sided promises aren’t

3. Hamer v. Sidway: $5000 promised to nephew if he didn’t drink/swear/smoke until 21= 2-way b/c forbearance; $5000 is the price for not drinking AND not drinking is the price for $5000
4. Restatement §71: See page 1
5. Restatement § 72: Except as stated in §§73 and 74, any performance which is bargained for is consideration.
6. Batsakis v. Demotsis: $2000 exchanged for 500,000 drachma ($25) in wartime Greece; Ct does not consider borrower’s situation—Worth is not necessarily a fixed concept, do not consider adequacy of consideration.
7. Restatement §79: If the requirement of consideration is met, there is no additional requirement of 
(a) gain, advantage, or benefit to promisor or a loss, disadvantage, or detriment to promisee; or 

(b) equivalence in the values exchanged; or 
(c) “mutuality of obligation”
B. Duress (2-way, not enforceable)

1. Makes choices involuntary

2. Life threatening qualifies, but what’s the lower limit?
a. no alternatives

b. lender culpable (caused situation)
c. multiplier (how high price is)****
3. Chouinard v. Chouinard: Fred owned business, bro and dad had ownership interests.  Financial difficulties, Fred needed loan—needed to settle ownership dispute 1st.  Fred paid dad and bro $95,000 each so he could settle dispute and get loan.  Economic duress, but not caused by dad and bro= enforceable K

4. Admiralty: cannot exploit distressed situation—salvage provides compensation

5. Price gouging does not require improper threat—unconscionably excessive price during abnormal disruptions of the market; excessive=
a. gross disparity between prices sold v. normal prices

b. gross disparity between prices sold and those charged by others in the area
c. amount charged not attributable to additional costs impose by suppliers
6. People v. Two Wheel Corp: sold generators @ inflated prices during hurricane; unconscionable excessive not limited to extremely large price increases, use of leverage is what defines price gouging
7. Restatement §175: (1) If a party’s manifestation of assent is induced by an improper threat by the other party that leaves the party no reasonable    

alternatives, the K is voidable by victim.  

(2) If a party’s manifestation of assent is induced by one who is not a party to the transaction, the K is voidable by the victim unless the other party to the transaction in good faith and w/o reason to know of the duress either gives value or relies materially on transaction.

7. Restatement §176: (1) A threat is improper if 

    (a) what is threatened is crime or tort, 

    (b) what is threatened is criminal prosecution,

           (c) what is threatened is use of civil process and the threat is made in bad faith, or

           (d) threat is breach of duty of good faith and fair dealing under K w/ recipient.

(2) A threat is improper if the resulting exchange is not on fair terms, and 

    (a) the threatened act would harm the recipient and would not significantly benefit the party making the threat, 

    (b) prior unfair dealing, 

(d) use of power for illegitimate means.

C. Capacity (2-way, unenforceable)

1. ppl assumed to be competent unless they say they aren’t

2. capacity ?s don’t arise very often contractually

3. reasoning is often if you agree to do X you must be crazy b/c no reas. person would do X (i.e.-conjuring)

4. is psych. diagnosis necessary to prove incapacity? Just lack of ability to reason or more?

5. K void if entered into b/c of mental illness & other party knew of disorder

6. Orterlere v. Teachers’ Retirement Board *****pension plan, husband says wife incompetent when chose option #1 of retirement plan (more $ now, none after her death v. less $ now that continues after death)—Ct says wouldn’t have done this b/c would hurt her husband w/ whom she’d had great marriage—changed beneficiary to daughter, brings up gender ?s; if ability to reason is what determines capacity then she is competent, but did mental illness MAKE her do it?  (able to make sense of things intellectually, but emotionally incompetent) Retirement Association knew of her mental illness.

7. Orterlere has not been overturned, but very few capacity cases in civil law—originally in crim. law, if you knew difference between right and wrong, you were responsible, expanded notion of diminished capacity in 60s/70s, now more narrow defense
8. Orterlere occurred when crim. insanity fairly expansive, more lenient w/ what was voluntary—Ct now applies this decision VERY strictly to other cases, ineffectual w/o overturning it

9. Difference between car salesman and retirement assoc.?  

D. Unconscionability (2-way, not enforceable) contained w/in UCC, so only applies to goods (but also mentioned in Restatements . . .)****

1. Unconscionable if . . .

a. terms unreasonably favorable to other party (S)

b. unfair surprise (S)

c. gross inequality of bargaining power (P)

d. absence of meaningful choice (P)

2. Substantive: overly harsh allocation of risks or costs which is not justified by the circumstances under which the K was made

3. Procedural: (1) “oppression” an inequality in bargaining power resulting in no meaningful choice for the weaker party, or

(2) “surprise” supposedly agreed upon terms are hidden in prolix document

4. This defense is not used too much, so must be very clear

5. Most successful if both substantive and procedural aspects present; Toker is mostly substantive, can’t charge this much for a fridge b/c too shocking

6. interplay of duress/ competence/ unfairness arguments; if REAL duress or incapacity, don’t need Unconscionability

7. inadequacy of consideration alone does not invalidate bargain, gross disparity may be important factor in determining if unconscionable

8. gross inequality of bargaining power, plus terms unreasonably favorable to stronger party may also help in determining if unconscionable

9. Williams v. Walker-Thomas Furniture Co: seller retained security interest in the items until ALL of them were paid off, buyer didn’t understand K’s pro rata clause; Ct. found K unconscionable b/c buyer had low income, bad credit  therefore choices were limited; didn’t understand K so unfair surprise; can’t pay off any purchase unless pays off all, so unreasonably favorable to other party

10. What is the difference between gross and mere (inadequacy/ disparity)?

11. Unconscionability allows Ct to make different decisions depending on person’s situation; must demean the person (too poor, too dumb, etc) or enforce the K

12. §2-302 UCC Official Comments: principle is prevention of unfair oppression, NOT prevention of superior bargaining power

13. UCC §2-302: (1) If the court as a matter of law finds the K or any clause of the K to have been unconscionable at the time it was made the court may refuse to enforce the K, or it may enforce the remainder of the K w/o the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result.

(2) When it is claimed or appears to the court that the K or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination.

14. Restatement §208: basically same as UCC §2-302

15. Restatement §364: (1) Specific performance or an injunction will be refused if such relief would be unfair b/c

a. the K was induced by mistake or by unfair practices

b. the relief would cause unreasonable hardship or loss to the party in breach or to third persons, or

c. the exchange is grossly inadequate or the terms of the K are otherwise unfair

(2) Specific performance or an injunction will be granted in spite of a term of the agreement if denial of such relief would be unfair b/c it would cause unreasonable hardship or loss to the party seeking relief or to third persons.

E. Vokes case in the Gordon article

1. judge wanted certain outcome, used fraud as vehicle to achieve it; seized on deception by the dance studio in telling Vokes that she was a good dancer

2. Gordon thinks very few Ks have no elements of deceptions, says the norm by which we justify the system is the outlyer (the irrational decisions of ppl like Vokes)—don’t enforce Vokes, but not by squishing it into a small category of fraud—trust in “niceness”
3. General rationale for Ks, private/ public notions; Ks are private desires, defenses to their enforcement are public interference
F. Forbearance to bring suit (presented as 2-way, turns out to be 1-way)****

1. Forbearance can be consideration

2. Problem of extortion, can force ppl who did nothing wrong to pay you to avoid legal costs (you give me $1500 and I won’t sue you, even though you didn’t do anything wrong it’ll still cost you more than $1500 to defend yourself)
3. Duncan v. Black: cotton allotment case, gov’t pay farmers not to grow cotton; seller sold land and the cotton allotment w/ it for $, cotton allotment wasn’t enough so seller made it up from his own land the 1st year, didn’t want to do it again 2d year. Buyer threatened to sue, promised to not bring suit for $1500—appears to be a 2-way deal; selling of cotton allotments is illegal, the ppl believe it is legal to buy/sell it, but Ct says it is so CLEARLY illegal that no consideration→kind of stretching
4. If claim is not reasonable on merits or good faith, then forbearance to sue is not consideration = 1-way promise so not enforceable
5. Dyer v. National By-Products: guy lost foot in job related accident, he was promised lifetime employment if he didn’t sue, he was then laid off—can’t sue employer b/c worker’s comp. Trades automatic recovery w/ suing.  So claim not to sue has no reasonable basis, but guy thought it did and made promise in good faith (only need (a) OR (b) of RS §74)
6. Restatement §74: (1) Forbearance to assert or the surrender of a claim or defense which proves to be invalid is not consideration unless

(a) the claim or defense is in fact doubtful b/c of uncertainty as to the facts or the law, or

(b) the forbearing or surrendering party believes that the claim or defense may be fairly determined to be valid

(2) The execution of a written instrument surrendering a claim or defense by one who is under no duty to execute it is consideration if the execution of the written instrument is bargained for even though he is not asserting the claim or defense and believes that no valid claim or defense exists.

G. The Problem of Mutuality*****

1. Rule of Mutuality: Either both are bound by the K or neither are

2. Illusory promise: defense that there’s no real promise

3. Promise to buy if you feel like it not enforceable (future not bound), promise to buy all you need (or sell all you make) can be enforceable if can look at past years to estimate what will be bought/ sold

4. Wickham v. Farmer’s Lumber: B. suing b/c S. didn’t sell them enough coal, issue is ongoingness of sale, B says S would continue to sell coal @ specified price—S’s promise had no endpoint, it was open ended, B never said how much he was going to buy—B said they’d buy IF THEY FELT LIKE IT, then tried to enforce the promise to sell, S got nothing in exchange for promise—what about bargaining for CHANCE to sell? Condition not determinable and w/in promisor’s control

5. Bargaining for a chance is a real bargain, but conflicts w/ illusory promise doctrine
6. Conditions: “if” clause that’s not the core of the bargain, technical arrangement of time/ location/etc—NOT consideration

a. “If” clause can be both consideration & condition, i.e. if you cut the grass, I’ll give you $50→sequences the obligations

b. A condition can be waived by ONE party, one person can waive time or place, condition doesn’t need to be bargained for

c. A condition can make promise illusory, which makes other promise lack mutuality, which= 1-way

d. Classifications

i. timing

ii. whether condition destroys reality of commitment (clear if I buy a boat, can’t tell if I want to buy coal→INTERNAL)

e. condition not w/in promisor’s control is more obviously real; if w/in control AND determinable usually real

f. if condition, must be performed literally (I want light switch on right hand side, if it’s not no payment); if consideration, substantial performance OK (no big deal if light switch on wrong side)—Cts often allow waivers to prevent forfeiture if condition wrong

7. Scott v. Moragues Lumber Co.: owner doesn’t own boat at time of promise, IF he buys it, he promises to let guy use the boat—nothing requires owner to buy the boat, therefore promise to let guy lease is not REAL promise, BUT there is limitation on future activity, if he buys boat, he MUST lease it to lessee and lessee must use it—K formed at promises, not at time of buying the boat, enforceable b/c determinable

8. Wood v. Lucy, Lady Duff Gordon: guy had exclusive right to “market Lucy’s name, K didn’t require him to do anything, but he wouldn’t get any $ w/o doing anything (he was to get 50% profits)—classical analysis = 1-way so not enforceable—CT, however, sees something real here so uses judicial flexibility; consideration is implied promise to make best/ reasonable efforts (contained w/in exclusive rights by UCC §2-306(2)
9. Grouse v. Group Health Plan, Inc.: at will employment, can terminate/ quit at anytime—“can do it if you feel like it”; CT. uses promissory estoppel to find for employee (1-way, but reliance)
H. Legal Duty Rule

1. Performance of a preexisting legal duty is not consideration

2. Modification of K requires new consideration, otherwise it’s a 1-way promise –if you already have legal duty to do something, getting something else for same duty is 1-way

3. Austin Instrument Inc v. Loral Corp.: action on K w/ subcontractor, Loral making things for gov’t and Austin is supplying some parts; Austin says pay us more or no parts.  Loral has a deadline.  Can try to find another supplier and sue Austin for breach later (once $ is paid, must show FULL duress to get it back) They “modify” K and pay Austin more

4. Angel v. Murray: garbage collection, D. requested ↑ in $ b/c of ↑ in households and refuse, city said ok, this happened again- 1st paid, 2d not—P. alleges modifications not OK b/c no new consideration; original K required D. to collect ALL refuse in city, not changed by ↑ in households—D. didn’t threaten to stop collecting & city agreed w/ plan; dependability/ continuity count as consideration?

5. Legal Duty rule sweeps too broadly, makes things beneficial to both parties (Angel) unenforceable and w/o consideration—so cts. take most anything as consideration if not a “holdup” game (holdup in Austin)
6. RS §89 protects ppl doing something nice & fair for other party, reviews not for consideration, but for holdup game
7. Fairness/ legitimate if:

a. consistent w/ “reasonable community standards”

b. motivated by honest desire in fact

8. Wants to be flexible and reflect ACTUAL business practices, sort of 2-way b/c both sides have to agree, which means beneficial to both (except in holdup cases)

9. All Ks under UCC governed by good faith

10. Restatement §89: A promise modifying a duty under a K not fully performed on either side is binding 

(a) if the modification is fair and equitable in view of circumstances not anticipated by the parties when the K was made; or

(b) to the extent provided by statute; or

(c) to the extent that justice requires enforcement in view of material change of position in reliance on the promise.

11.  (a) contradicts basic K rule that don’t review adequacy of exchange

12. UCC §2-209: parallels RS §89, modification needs no consideration, only covers sales of GOODS

13. UCC §1-207: can reserve rights after cashing check, common law differs in opinion
14. Waiver: intentional relinquishing of known right; used in Clark v. West, $ for law books, staying sober was a condition—need literal performance unless condition waived or forfeit $
15. Accord & satisfaction ******
IV. Past Consideration (Past consideration = No consideration)

A. Prior Legal Duty Exception
1.  Three situations in which a promise to discharge an unenforceable obligation is binding

a. Promise to pay a debt barred by statute of limitations

b. Promise to pay a debt which has been discharged in bankruptcy

c. Person underage enters into K and promises to perform K after becoming of age (enforceable despite no new consideration)

2. New promise does not create a new legal liability, but merely removes defense to existing legal obligation

3. VERY NARROW
B. Moral Obligation Exception

1.  Where a promise is made after the fact

2. Mills v. Wyman: lady cared for D’s adult son, son dies; dad promised to pay for care, no consideration—PLUS, his promise was after the fact, 2-wayness is out of sync—moral v. legal accountability, son an adult so no legal duty to pay for care; the services were a gift, so promise to pay also a gift

3. Webb v. McGown: Guy throwing blocks off loft at work, sees supervisor walking below so stops the motion of the block and injures himself terribly—supervisor promises to $15 every 2 wks for rest of life, when supervisor died, pymts stopped—saving life sufficient consideration for promise b/c of benefit conferred, unjust not to repay
4. Strongest cases where there is both benefit (to promisor) and harm (to promisee)

5. Split on what to do if no promise given after conferred benefit (save guy’s life; hurt yourself; he just says thanks

6. Restatement §86: (1) a promise made in recognition of a benefit previously received by the promisor is binding to the extent necessary to prevent injustice

     (2) A promise is not binding under subsection (1)

(a) if the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or

(b) to the extent that its value is disproportionate to the benefit
V. The Limits of Ks

A. “Marriage” 

1. Miller v. Miller: married couple w/ K exchanging $ for housekeeping; b/c housekeeping “wifely” duty, no consideration for $, but doesn’t matter b/c cts should stay out of husb/ wife relations

2. No $ for sex

B. “Parent-child”

1. Baby M:  surrogacy K, Ct says can’t give up baby b4 it’s conceived – female’s lack capacity to give baby away b4 its birth

C. Who decides what is family?

D. Eisenberg says none of these should be enforceable Ks

VI.  Intro to K Damages

A.  measure of damages must be connected to interest protecting unless reason for switch

B. Severity of remedies can determine what to enforce (like mandatory dth penalty causes juries not to convict)

C. Hawkins v. McGee: THE K case, surgeon promises a 100% perfect hand, instead guy gets still scarred, and now also hairy hand, unlike w/ torts, don’t need to show negligence, just that not perfect—Dr.’s promises usually treated as “therapeutic reassurance,” not as promises, Ct said damages = difference between perfect hand and hairy, scarred hand (where you would’ve been if K performed)

D. Bargain: right to expected outcome = expectancy damages
1.  Damages = where u are from where u would be if K performed
E. Reliance: Putting back where u were b4 K is reliance damages (like tort damages)
1. Out of Pocket losses

2. Justice or administeribility may require enforcement of K
F. Unjust enrichment: value of benefit conferred on the other person

G. Include ill effects? (past suffering, lost wages, emotional distress , Dr.’s fees) – usually torts does this (bodily injury) *****
1.  atypical to allow tort categories as damages
2. If “after hand” had been better but not perfect, no tort claim, but still K claim
3. RULES:

a. match interests to damages

b. don’t match if difficulty in measuring damages (uncertainty)

c. P. has material breach, K not fully performed, can choose restitution as alternative remedy for expectation

VII. Efficient Breach

A. Sometimes breaches may be best for everyone

B. Third party has better use and will pay more, compensate for breach and have XS value left over

C. Breached against party is in as good of position as if promise had been kept

D. Critique—who has right to XS value?  Could original buyer buy and then sell to 3rd buyer so they’d keep XS value?  Too many steps to be efficient?

VIII. Expectation Measure


Goods
Services

Buyers
      X
      X

Sellers
      X
        X

A. Breach of Services K by the Seller

1. Louise Caroline Nursing Home v. Dix Constr: builder stopped in middle of building nursing home, clear breach by seller; want to put nursing home where would’ve been if K completed, in this case damages = cost of completion from a new builder, NO free building, shouldn’t be in position better than if K completed

2. Cts prefer to use Cc – KPR = Damages
3. If can’t complete, use more speculative 

V1 (value promised)– V2 (value actual) = Damages 

4. Peevyhouse : S can mine coal off of B’s land if they restore land when they’re done; S’s breached, Ct said not bargained for, just “peripheral”

$29,000 (Cc) – 0 (KPR) = $29, 000 (Damages)
S thinks should only pay diminution in value V1 (holes filled in) – V2   (holes not filled in) = $300

1.  Breach of Services K by the Buyer

2. #1: “Bottom out method” → Costs incurred + anticipated profits = Damages

3. #2: KPR  - Costs saved b/c of breach = Damages, more protective of innocent party, burden of proof placed on breacher

4. KPR  will be clear, as will costs incurred; profits and costs saves are arguable

5. 2 formulas should theoretically yield same results; if arguable, want to advantage breachee by uncertainty, that’s why use #2, start w/ 100% and breacher has to prove deductions       

6. don’t save on overhead costs b/c of client loss; fixed costs aren’t saved or savable, variable costs are savable                

7. Wired Music:  3 yr. K for recorded music over phone line, B. broke K.  New tenant wanted service and made new K for↑ price – S. argued 2d tenant could’ve bought services in addition to 1st; unlimited “stuff” to sell

B. Breach of Goods K by the Seller

1. cover: substitute goods to cover loss from initial K

2. if B. buys substitute goods, use Cost of cover - KPR  = Damages

3. cover MUST be reasonable, some variability is allowed (i.e.: prices have risen, must buy in a hurry so no chance to shop around)
4. don’t HAVE to cover, it’s just an option; if you don’t cover, use Market Value - KPR = Damages

5. Burgess: K for used combines, $200 dwnpymt, S breached and sold to 3rd party—if promise had been kept, B. would’ve been out $2200 and gained 3 combines; B didn’t cover, and hard to show market value of USED combines.  Bluebook price was $7000, B said could resell for $8000 (Ct says this was a sham, not REAL agreement), combines sold to 3rd party for $3400 – cost of hay baler also sold.  Ct said $0 damages, gave back $200 dwnpymt

6. Include UCC sections? ******

C. Breach of Goods K by Buyer

1. If resell the item, use KPR  - Resale Price + incidentals = Damages

2. Don’t HAVE to resell, if don’t use, KPR  - Market value + incidentals = Damages

3. Lost Volume Seller Exception: If above formulas don’t put S. back where he would’ve been, use §2-708(2): Profit + Incidentals = Damages *****

4. Elastic supply = multiple sales are possible
5. §2-718

a.  parties can set damages in Ks
b.  B gets downpymt back if exceeds 20% value of total performance for which the buyer is obligated or $500, whichever is smaller – means that S. gets at least 20% or $500 if can’t show damages in any other way b/c assumed time/ hassle of S. (not incidentals, but things that slip through the cracks & should be compensated)
6. Neri: B. put $40 deposit on boat, ↑ it to $4250 so S. could get immediate delivery, then B breached b/c of heart surgery.  S. wouldn’t refund deposit and resold the boat 4 mths later.  S. said could’ve sold 2 boats w/o breach
KPR  - Resale price would’ve been $0, but wouldn’t have put S. where would’ve been if K completed, so use B’s dwnpymt – profit = Damages

D. Damage Limiting Devices

1. Rule of Mitigation: if can avoid damages, cannot recover them

a. Rockingham City v. Luten Bridge:  K between city and bridge co, city breaches but co. continues to build bridge anyway --  breach by buyer of services, want to avoid economic waste, don’t punish by needlessly running up damages, perhaps co. wants to show what good bridges it could build, bargained for $ and reputation?

b. Have to act reasonably

c. Shirley MacLaine: breach by buyer of services, S. could’ve saved by acting in a different film, “Big Country”; does she have to take this role or lose damages? Or is saveability zero b/c different film?

d. IF you DO take another job, you must offset damages from breach of previous employment; most ppl can’t afford not to take another job – if 2d job makes less, u do get difference in salaries – if u take an evening job while your looking for work, might not offset damages b/c could be working both jobs

e. Cost of looking for work is deductible whether or not you find work

f. Affirmative Duty to reasonably look for work, only have to take comparable jobs (Cts consider different things in deciding is comparable)

g. CAN’T subtract for leisure time b/c you didn’t choose a vacation, you wanted to work

h. Unemployment benefits MIGHT offset, hard to say what Cts would do

2. Foreseeability: must be (1) “natural” or (2) have special knowledge & communication (RS §351 and Hadley CL)

a. Hadley v. Baxendale: delay in carrier services resulted in mill shut down and loss of profits; 2d order damages b/c main thing not done correctly; carrier could’ve taken extra precautions if they’d known the importance, perhaps they would’ve refused K or insured against the risk; in order to be liable, must be foreseeable.  Carrier had no special knowledge (facts say servant notified clerk and this would count, but Ct ignored it) and not natural that 1 part would shut down mill

b. Hadley had biased judges (on side of carriers)

c. To control for liability caused by special communication, companies make u sign agreements b4 they do business w/ u (i.e. – if we lose your film, u get $7.99 replacement film)

d. RS §351 also says Ct may limit damages by excluding recovery for loss of profits and only allowing recovery for loss incurred in reliance

3. Certainty: Damages must be sufficiently calculable

a. Kenford Co. v Erie City: services K breached by the B., manage stadium in exchange for $.  Stadium never gets built, so S. sues for profits they would’ve made.  Ct says too speculative b/c profits could range from 20 good years to $0; need to be reasonably certain

b. Rombola v. Cosindas: horse had won 10 out of 25 races, and placed in 20; made $12,000.  Consistent performance lessens uncertainty.

c. New business rule used to prohibit recovery of loss profits resulting from a breach of K that has prevented the P from establishing a new business b/c profits too speculative; used less now.  Just need reasonable estimate of lost profits

E. Emotional/ Mental Distress Damages

1. usually not consequence of K type injuries, more of a tort; shift from this in cases like medical ones (seems like tort, treated like K)

2. RS: emotional distress PLUS bodily harm or K such that emotional distress particularly likely

3. Valentine: employment K, usually expect salary, not peace of mind; Ct says won’t treat emotions as something being bargained for in emplymt K

4. Depends on K, not individual circumstances or personal distress – contradictory b/c usually ask where YOU would’ve been, not where generic ppl LIKE you would’ve been←shows suspicion of emotional distress, too vague

5. Schultz argues jobs ARE objects of emotion, ppl rely on them and their benefits, but hard to show, prove, quantify

6. Cases that yield em. distress damages

a. Treatment of dead bodies (transportation, etc)

b. Being insulted by common carrier (hotel, etc)

c. Sometimes Ct allows it in vacation cases; b/c bargaining in this case for pleasure? (also, often these are ENGLISH cases)

F. Liquidated Damages

1. Liquidated  means certain or definite amount; L.D. refers to provision in agreement that purports to establish damages if K breached

2. Conflict between (1) don’t review adequacy of consideration and (2) damages are to compensate, NOT punish

3. Ct were highly skeptical of these, b/c makes province of parties, not Ct – today, Cts more likely to enforce L.D. b/c . . .

a. L.D. accelerates matter

b. Keeps Cts from backing up

c. BUT the more powerful party could use L.D. to exploit/ oppress other party; scares them into not breaching, even if efficient to do so

4. Problem is, ppl don’t pay much attention to L.D. clause b/c planning to go through w/ agreement

5. i.e.—if it doesn’t say nonrefundable deposit, what kind is it? S. can keep some of deposit (25% or $500, whichever’s less); if nonrefundable, then it’s a L.D. clause

6. UCC: amount must be reasonable in light of anticipated or actual harm caused by breach

7. Unreasonably large = probably penalty (mini-unconcsionability); penalty v. reasonable forecast of damages

8. Advantages for business ppl to include L.D.:

a. know risk in advance, so easier to make K

b. deter from breaching, but not unreasonably

c. may have traded L.D. for something; taking chance on new co., better incentives, etc

9. Wasserman’s: L.D. clause includes value of improvements and 25% of one year average gross receipts, is 2d item good faith estimate of losses?  Looks like a penalty, not grounded on anything actual; city used L.D. to sweeten deal b/c nobody wanted property at first?

IX. Specific Performance

A. More intrusive remedy than $, equity Ct v law Ct; Last place u look . . .

1. $ damages not adequate remedy

2. not barred from specific performance

a. Too hard for Ct to supervise (administerbility)

b. Too complex to know when completed (adminisiterbility)

c. Too intrusive

B. certain categories historically treated as needing SP

1. land b/c it’s unique

2. employment/ services NOT eligible for SP b/c too intrusive; concerns about quality (i.e.-- opera singer forced to sing)

C. NOW, greater willingness to use SP, but change in terminology & categories

1. land remains mostly the same

2. sometimes order SP in employment/ services; must evaluate actual intrusiveness

3. Unique goods used to category for SP b/c $ not the same as a Rembrandt; some economists today argue that all goods are fungible, infinite substitutability.  How much $ = Rembrandt?

D. Cts in 1970s more willing to supervise things (busing, prisons), so notion that monitoring SP too difficult wouldn’t stand – Cts have returned to position of “too hard” to monitor

E. Sometimes even SP issued in case of fungible goods (i.e. oil) b/c of scarcity on market

X. Reliance Damages

A. When to use reliance damages:

1. when §90 reliance interest

2. certainty problems

3. NOT b/c P. chooses it

4. Policy, Cts may use it for symmetry

B. Security Stove: Foreseeable, but problem w/ certainty of damages – could end up w/ zero; out of pocket costs (hotel, transportation, etc) were awarded → reliance damages, BUT the interest is an expectation interest. Reliance used b/c of administerbility problems

C. Usually, out of pocket losses are less than expectation losses

D. “backseeability” is allowed when use reliance damages for expectation interest

E. Can’t CHOOSE reliance instead of expectation damages b/c you’ll get more, need a good reason

XI. Restitution Damages

A. When to use restitution damages

1. restitution interest

2. alternative remedy for expectation breaches

3. certainty problems

4. No K enforceable (i.e.-S/F)

B. Benefit conferred by breachee on breacher

C. Undoes the deal, BOTH parties back before K

D. Osteen: country singer, S. promises to promote her music, didn’t fulfill deal; is completion possible? No SP b/c soured relationship, could get new promoter, but are promoters interchangeable?  Was timing everything? –Protection of expectation interests, too hard to decide expectation damages, restitution anchored by figure that is known, both figures aren’t speculative

E. Specific Restitution: if u trade cow for horse, trade back horse for cow instead of for $

F. Ways to assign value to benefit conferred

1. Input: what value was received by person?

2. Input: what value would reasonable person have received? (market value)

3. Output: what do services cost this person? (K value)

4. Output: what would services have cost reasonable person? (market value)

G. Output is reliance way of measuring restitution (out of pocket expenses) ****

H. If K price was $100 and did 28% of work, $28, but if going rate this work is $40, which do u get?  

1. $28 b/c that’s what’s bargained for, otherwise they’ll get ahead

2. or $40 b/c not your fault K was breached, so breacher shouldn’t have protection from what work is worth

I. Sometimes use restitution measure b/c expectation measure would leave u w/ zero (you’re worse off after K is performed); Breachee can choose expectation or restitution damages in material breach of expectation K (if no completion yet) – Some Cts use K price as ceiling, but this defeats rule’s purpose
J. Britton: laborer quits early and breaches K, he was supposed to get paid at end of year, left after 9 ½ months; breacher is seeking damages, unjust benefits b/c employer got benefit of 9 ½ months labor, and laborer got $0 – no expectation damages, b/c not suing to enforce K; if had to pay new laborer 3x as much, could cancel out unjustness

XII. Intro to Interpretation (sub-category of assent)

A. Overall behavior of parties and whether there was an agreement; what did they MEAN?
B. Words, behavior, etc can raise issue of interpretation

C. Which meaning controls decides outcome; objective v. subjective intentions, subjective what person really meant, but they can change it to suit their purposes; objective has only one meaning, but not always the correct one—what mix should be accepted?
D. 1st  RS favored objective side; enforce K on objective meaning even if NEITHER side meant this

E. Lucy: agreement at bar to sell land for $50,000, land owner later said it was just a joke; 2 claimed meanings (1) joke: S. acted serious but wasn’t (2) serious: S. acted serious and was

F. RULES:

1. DOMINANT RULE:  The Reasonable meaning, considering the circumstances, of conversation/ behavior controls (in shoes of “hearer” of info)

a. S. says told wife it was a joke, B. never heard this so no reason NOT to think it’s serious

2. If joint meaning, even though unreasonable, it will control 

a. if both knew it was a joke, even if everyone watching thought it was serious, joke controls → opposite view of 1st RS

b. VERY hard to prove both agreed w/ unreasonable meaning, if one says he didn’t

c. Use 1 in 100 cases

3. Actual knowledge of the other’s meaning puts duty on u. to clarify; if u. don't, other meaning controls even if less reasonable

a. if B. overheard S. tell wife it was a joke, his duty to clear up differences

b. use 1 in 100 cases

4. Where 2 equally reasonable meanings, result in no term, and if term fundamental, no K

a. potential to swallow Rule #1, but used only in very limited situations

b. Peerless: which Peerless ship was being referred to? A says #1, B says #2 – Ct said no way to establish which is more reasonable, so no agreement on the issue, in this case = no K

c. Rarely use

5. Spaulding v. Morse: parents divorce, maintenance & education of son agreement until entrance into higher education.  Son entered Army, reasonable meaning is keep paying; interpretation problem: clause  in K that addresses prob. or a gap; K didn’t anticipate war; Ct preference #2 below

6. Implication, ways to fill a gap

a. accept language of agreement ←explicit intent
b. what would they have said if they’d thought of other possibilities (Army, college at 50) ←implied intent
c. this is what they should have said; fair or right outcome (b/c can’t tell what would’ve said)

XIII. Offer

A. Necessary for offer:

1. Specificity (what is being offered, how much, etc)

a.  Location & description of property, not just any property

2. Finality (offeror hasn’t retained any control)

a.  S. can’t reserve right to pick among respondents

3. Basically, a yes must be sufficient to complete the deal & lock in obligation

B. CL historical rule: ads are not usually offers, they are requests for offers; can be offers if final & specific enough

C. Form letter not usually an offer

D. 1st come, 1st serve = offer*****

E. Knife placed in window w/ price, Ct says no offer, probably b/c illegal to offer switchblade for sale in Eng., English also might have stronger notion of S.’s choosing who to do business w/

XIV. Termination of Offeree’s Power of Acceptance

A. Rejection of Offer

1. 2 employees offer resignation, boss brushes it aside, accepts it 2 days later; implied no b/c she continued conversation

B. Specified time runs out

C. If no time specified, reasonable time runs out

1. What is a reasonable time? When you change topics? 

D. Counter-Offer (not mere inquiry)

1. Signed offer returned w/ $20,000 as acceptance, but includes request for tapestries, furniture, fireplace stuff.  

2. Yes, but . . . or Yes, plus “mere inquiry”

E. Death

1. POA normally terminated when offeror or offeree dies or deprived of legal capacity

2. What if offeree relied on it?  What if offerer would’ve revoked it if hadn’t died?

3. Some offers obviously meant to go on; i.e. I’ll give you $ if you take care of my wife when I’m dead

F. Revocation (okay anytime before acceptance)

1. Is indirect revocation OK? – in Dickinson, offeree overheard that offeror was going to revoke, so indirect OK in this case—POA terminated when offeror takes definite action inconsistent w/ intention to enter into proposed K, and offeree acquires reliable info to that affect

2. Option Ks: 

a.  Paid for option

i. “option” sets time limit, promise is enforceable if you bargain for time period

ii. Accepts nominal consideration or even PROMISE to pay nominal

iii. 1 way b/c no bargained for consideration

b. UCC §2-205 Offer by merchant to buy/ sell goods in signed writing which assures that it will be held open is not revocable during time stated or reasonable time less than 3 mths

c. §45

i. If Offeror wants action not promise, offeree not bound to buy but offeror bound to sell if action completed

ii. i.e.- I say I’ll give u. $20 if u. run all the way across Brooklyn Bridge, you’re not bound to run and can stop at anytime during your run; I can’t revoke my offer once you’ve actually started across bridge

iii. law treats beginning of requested action as consideration to keep promise open for reasonable time
iv. CANNOT revoke in this reasonable time

v. If you do revoke after performance begins, expectation damages
vi. Performance begun = expectation damages

vii. Merely preparing = reliance damages

viii. Performing v. Preparing to Perform

- Ambiguity: Is action unambiguously connected to acceptance?

- Reversibility: Can you return $ borrowed, or thing bought in preparation?

- “The very thing” bargained for: In real estate, u show ppl house and they’re ready to buy, S. revokes.  Was showing house or actually SELLING it what was bargained for?

ix. RS §45: (1) Where an offer invites an offeree to accept by rendering performance and does not invite a promissory acceptance, an option K is created when the offeree tenders or begins the invited performance or tenders a beginning of it.

(2) The offeror’s duty of performance under any option K so created is conditional on completion or tender of the invited performance in accordance w/ the terms of the offer

3. General and Sub-Contractors

a. SC makes offer to GC; after GC submits bid w/ SC’s figure & is chosen for the project, tries to accept SC’s offer but before it can SC revokes b/c made a mistake in pricing

b. Can revoke b4 accepted, is this fair in this case?

c. GC will have to perform at same price, but may have to pay different SC much more – GC takes a loss

d. No paid for option, doesn’t fall under §45 or UCC (not goods)

e. Justice Traynor: §90 Reliance on SC’s bid

i. Forseeability: Traynor says SC should’ve foreseen possibility or its bid being used

ii. Reasonable reliance: Yes, b/c SC WANTS GC to use its bid

f. GC not bound, but SC bound for reasonable time – argued that this lets GC shop around; if GC asks SC for ↓ price, it’s a CO so POA gone; if SC knows GC is shopping around, indirect revocation (Dickinson)

g. In this case, GC tried to say “Yes” almost immediately, so SC still bound for §90

h. Decision b/c of MULTI-LAYERED SITUATION
XV. Modes of Acceptance

A. Bilateral K = promise for promise

B. Unilateral K = promise for act (some “slippage” in these terms)

C. Performance v. Promise as acceptance
1. Davis v. Jacoby: (Uncle tells niece & nephew that he’ll give them his $ when he dies if they come take car of aunt; will leaves $ to someone else) If acceptance required was performance, uncle killed himself b4, revocation of offer?  Uncle intends for offer to carry on after dth.  If promise what’s necessary, offer accepted

2. RS §62: If ambiguity about whether act or promise required, beginning performance can prevent revocation (expectation damages)

a. Merely prepared = reliance damages

b. Different than §45, b/c requires ambiguity
c. Binds both parties, not just offeror

3. RS §32: If offer ambiguous, unclear, offeree can choose whether to accept by either promise or performance

D. Communication of acceptance
1. Carlill v. Carbolic Smoke Ball Co: 

a. Normally have to notify if you’ve accepted

b. If performance, usually by very nature comes to attention of offeror

c. If not, must notify only if offeree KNOWS offeror probably won’t know about it

2. International Filter:

a. CL Rule: “and approved by us” (reservation of approval) means NO offer; invitation for offer, offer by B, acceptance by S

b. Reality: S. initiated deal & wrote terms of offer, S. placing itself in roles of offeror & offeree

c. Ct. didn’t require communication of acceptance by S (written OK in margin) – in other cases communication required even if not mentioned in offer

3. “Mailbox Rule”-- Acceptance effective once it’s been SENT; revocation and anything else is effective when RECEIVED

4. Received = arrives at designated place for mail even if you don’t read it

5. E-mail treated as either regular correspondence or face-to-face

E. Silence as Acceptance

1. Can’t bind someone by forcing offer on them & taking silence as acceptance

2. Most cases must say yes if mean yes; some exceptions where you can be bound if you don’t say NO: (RS §69)

a. Offeree takes benefit of offered services, reasonable opportunity to reject it, offeree has reason to know offeror expects compensation

b. Offeror given reason to understand that silence = yes AND offeree intends silence to = yes

c. B/c of previous dealings or otherwise, reasonable that offeree should notify the offeror if doesn’t intend to accept

d. (2) Taking action inconsistent w/ other party’s ownership (acting as if you own something but saying you don’t)

3. Cole-McIntyre: S. door-to-door salesman, soliciting offers, nothing binding until approved @ home office – silence from home office as acceptance?  Best fits under (c) previous dealings.  S. visits B every week.

4. Kukuska: Hailstorm insurance, B sent application in on July 3 (offer); denied on Aug 1.  B had already paid, so S gets benefit of $.  (a) only includes offered services,  maybe use (c) under otherwise? – or use (2), but can u. take possession of $ same way as items?  Tradition says no, logic says yes
F. Risk of Loss

1. UCC assigns risk of loss

2. If S. is merchant, risk of loss passes to B. when B. takes possession

3. If not merchant, risk only w/ S. until he tells B. ha can come and get it

XVI. Implied Ks

A. Implied in Fact: True K, parties’ assent is implicit rather than explicit

1. Bastian v. Gafford: Owner asked Builder to build office, but B wouldn’t work on fixed price so O got someone else.  B sued for cost of preparing blueprints and conferring benefit on O (whether he used it or not)  App Ct remanded on Implied in Fact (Did O request plans, was there an agreement)
B. Implied in Law: NOT a K, remedy for unjust enrichment (restitution)

1. CLASSIS CASE -- Day v. Caton: P built brick wall, wanted D to pay for ½, claimed agreement but couldn’t prove it, should you imply a deal?  D knew it was being built, should D b/c he got a benefit from it? Is a wall always a benefit? Does D know or should he know P would want to be paid for half? --Implied in law b/c dispute over whether agreement in fact
XVII.   Preliminary Negotiations

A. Preliminary negotiations if:

1. Lacking either specificity or finality

2.  Ct can solve by

a. You get nothing (Cheever)

b. No ultimate deal, but pre-deal (Channel Homes)

c. No ultimate deal, no pre-deal, but §90 Reliance (Red Owl)

B. Usually finality, not specificity keeps it from being a K

C. Cheever: Mrs. Signs agreement w/ publishing co to compile her dead husband’s stories, doesn’t specify # of stories or pages

1. Uncertainties can be made certain by Ct if definite basis to decide what is breach/ remedy or parties hurt worse if no K

2. Both parties adopted agreement in this case, so Ct must see if there’s enough to enforce

3. Trial Ct held it was enforceable and inserted “reasonable #” stories/ pages

4. S Ct said no suitable standard to decide so no K
5. Is there an agreement or is it a “decide later” case? (Agreed or agreed to agree?)

D. Channel Homes: Letter of intent signed to negotiate in good faith for lease of space in Mall, owners of mall promised to take space off market during negotiations (signature of lessee helped lessor get loan) 

1. Ct says pre-lease agreement is bargained for K.  

2. What damages to use? Expectation uncertain, reliance for $ spent on negotiations, or specific performance (go to bargaining table & negotiate)

E. Hoffman v. Red Owl: Prelim negotiations w/ purported endpoint being Franchise agreement; price definite when other terms aren’t, less definite as other things got more definite

1. used to be if you’d started something, but not finished it, you got nothing

2. Now between a nothing and a something

3. Ct says §90 Reliance: I induced you to act to your harm w/ o putting anything into it

F. RS §33: (1) Manifestation of intent can’t be accepted as offer unless terms are reasonably certain
(2) Reasonably certain if provide basis for determining existence of breach/ appropriate remedy

(3) If one or more terms are left open, may show manifestation of intent not meant to be offer/ acceptance

G. RS §34: (1) Terms may be reasonably certain even though it allows one or both parties to make selection of terms in course of performance

(2) Part performance may remove uncertainty and establish enforceable K
(3) Action in reliance on K may make contractual remedy appropriate even though uncertainty not removed

XVIII. Parole Evidence Rule (Parole = spoken)

A. Much more possible to get evidence through rule today, but still have to do “rule dance”

B. Purpose: Necessity of writings; protects their authenticity; now we protect intentions as well as writings

1. Determines what evidence a jury will hear = distrust of juries, they would get emotional and be swayed by testimonies

2. Nothing to do w/ statements made AFTER writing
C. What triggers PER?

1. Existence of an integration (allegedly complete version of agreement

2. Attempt to introduce evidence from prior, contemporary writings or oral that contradicts

3. Complete or partial integration?

a. If CI, traditional PER kicks in and CAN’T add to, contradict, or vary the writing

b. If PI, can’t contradict but can add to it consistent terms (debatable what’s consistent)

5.  If PI, is additional term consistent?

6. How to tell between CI and PI?

a. Merger/ integration clause: Clause included in writing saying this is complete, very common in formal Ks
i. law says have to decide whether or not u. really agreed to that clause, tendency to require initialing near clause

ii. Enforceable particular under UCC
b. Is alleged evidence something that naturally would’ve been omitted?

i. If yes, = PI (jury can decide if it’s true)

ii. i.e.- Form K for land, where no box to check for removing icehouse OR wife negotiated whole things, husband only signed OR icehouse on neighbor’s land so why include in your K

iii. UCC makes it easier to find PI under this (no merger clause); says whether or not something would certainly have been included v. naturally omitted

7. Exceptions to either PI or CI

a. Conditions Precedent: Common for ppl to draft CI and say this goes into affect if . . . I get the job, the financing, Bd of Director’s approval

b. Classic defenses to formation: Fraud, mistake

i. Fraud: misrepresentation of a fact

ii. Promissory Fraud: Promise made and at time of promise, promisor has no intention of keeping it

iii. Generally plausible allegation is all that necessary to get it to the jury

c. Interpretation: Can introduce evidence that is necessary to interpret written agreement

i. Evidence has to be in “reasonable harmony” – includes custom/ trade usage
ii. Weasely way to get evidence in

iii. “A meaning that can be born by a word”

iv. i.e.- B says u. orally promised to use #5 shingles on his barn, the oral promise can be seen as interpretation of meaning of written word shingle – Ct can say #5 is reasonable shingle, NOT that B was promised a #5 shingle

XIX. Trade Usage/ Course of Dealing/ Course of Performance

A. Some info treated as part of K

1. Trade Usage: What other contractors do

2. Course of dealing: What 2 parties have done before in other Ks together

3. Course of Performance: What was done before in THIS K

B. Nanakuli Paving v. Shell Oil: Common practice in this industry of Price Protection; not included in K.  Shell price protected N twice (even though not in K), are they now required to do it?  In asphalt industry, posted price MEANS price protection

C. Hierarchy of Controlling Terms
1. Express

a. Handwritten

b. Typed

c. Printed

2. Course of Performance

3. Course of Dealing

4. Trade Usage (can sometimes overcome Express Terms)

XX. Form Ks

A. Generally

1. Ppl assume all forms are adhesion  Ks, where there’s a gross disparity of power (i.e. – your checking account terms)

2. Forms used between businesses w/ roughly = bargaining power

a. Could change them if they wanted to

b. Benefits in standardization, saves $$ b/c no lawyer for negotiations each time

3. Small minority of ppl think form Ks so different that they shouldn’t fall under normal K law

4. Majority says use K law, but keep eyes open for special circumstances

B. Gardner Zemke: B sends order to S for air conditioners, inlcudes warranty provision – S sends back acknowledgement that includes different warranties; is this a CO?  Goods shipped and $ paid, is this where K is formed?

C. Warranties
1. Express: Saying things, samples, descriptions (not opinions/ puffery)

2. Implied: If S is merchant, these UCC warranties are imposed unless S disclaims them (merchantable goods of fair & average quality, conform to any promises made) – Disclaimer MUST be conspicuous and mention merchantability

D. CL
1.  Look to the last form sent before performance for terms (CO in Gardner Zemke) OR

2. Little chance forms being sent will be mirror images, so no K, just constant COs

3. Not what parties think is happening

E. UCC §2-207

1. Drafted to fix CL’s problem

2. Strong policy against silent as acceptance in these circumstances

3. PART ONE
a. Definite and seasonable expression of acceptance sent in reasonable time operates as acceptance even though it states terms additional to or different from those offered

i. Definite = NO core terms changed (i.e.- green car changed to red car, car is CORE term)

b. Unless acceptance is expressly made conditional on assent to additional/ different terms

i. This clause is in their b/c sometimes ppl do mean it as CO, not acceptance

ii. Want to keep ppl from acting as if they have K AND simultaneously changing the terms

iii. Ct’s STRICT on what’s true CO; only if expressly conditional on express assent AND no performance until clarification

iv. One Ct says even if you quote statute, but go forward w/ performance, you’ve accepted, not CO
c. Ways to lose on K in this part = Not definite/ seasonable OR if expressly conditional (true CO)

d. If answer YES acceptance to Part One go to Part Two
e. If answer NO, if performance go to Part Three
f. If answer NO, no performance, no K
4. PART TWO

a. Yes acceptance

b. K formed on writings, what are the terms?

c. The additional terms (not in original offer) are to be construed as proposals for addition to the K

i. All terms in offer treated as accepted

ii. Additional terms only if offeror wants them in

A

A
D’s in b/c it’s been accepted, E’s

B

B
not b/c it’s just a proposal

C

C

D

E

d. Between MERCHANTS additional terms become part of K unless:

i. Offer expressly limits acceptance to terms of the offer

ii. Additional terms materially alter the K

iii. Offeror has already objected to them OR he objects w/in reasonable time of learning of them

iv. Basically, only immaterial, not objected to terms can get in between merchants
v. Official Comment 4- clauses that materially alter (includes warranties); OC 5- clauses that don’t

e. Dispute about what to do if not active No or Yes

A

A
D not mentioned in response, is this a NO?

B

B
Offeror objected in advance by saying D

C

C
Shultz thinks D stays in BUT immerging view

D


is to treat things that differ like PART THREE




and drop out BOTH terms – collapses TWO to be




Closer to THREE

5. PART THREE

a. No acceptance

b. REQUIRES performance to find K

c. Arguably includes preparation for performance

d. Parties conduct recognizes K, there is a K despite conflicting writings

e. Terms consist of those that the parties’ writings agree on
A

A

Left w/ ABCE, D & F are knocked out,

B

B

plus terms provided by UCC, which could

C

C

be D OR F.  Is that fair? (i.e.- warranties in

D

E

GZ,  B’s was UCC implied warranties, S’s

E

F

was different warranty.  Both knocked out






and replaced w/ UCC implied warranty


      A

A

D is not agreed upon, so it falls out.  If D


      B

B

is arbitration clause, UCC says nothing 


      C

C

about it, so nothing fills in


      D




      E

E

6. Extra Stuff

a. PART ONE says additional & different terms; PART TWO says additional terms – Were both meant and only one said? Or do different terms automatically dropout?

b. Intention is for UCC §2-207 to apply when TWO standardized forms are used

c. S/F: Satisfied if, between merchants, a writing in confirmation of K is sent and received w/in reasonable time – doesn’t need to be signed by receiver as long as sender signs it and receiver doesn’t object w/in 10 days

F. Interpretation & Unconscionability

1. i.e.- Form Ks between large entity and consumer, usually only 1 form

2. Sardo: K for insurance between jewelry store owner and insurance co, insurance broker connected him to insurance agent

a. O. wanted coverage for jewelry, policy said it covered securities, O assumes jewelry was included in this – didn’t read policy

b. Doesn’t cover jewelry, his request for this coverage has fallen out of deal

c. If O made offer, policy different and additional term, but only 1 form.  Can you use §2-207?

d. Gateway cases say NEED 2 FORMS to use it, plus UCC goods not services

e. Persuasive authority?  Includes written confirmations of oral agreements

f. Share unreasonable meaning controls.  Did insurance co think securities covered jewelry?

g. Maybe could use RS §211 (see a few sentences down) to subtract securities  and Ct could fill it in w/ reasonable term (jewelry)

3. Example Case: Customer falls down empty elevator shaft, comprehensive coverage, never discussed elevators, should he be covered?  Ct said yes

4. Hills v Gateway: Terms came in box w/ computer, included arbitration clause, Hills said they never agreed to this term – Gateway said agreed by keeping computer 30 days

a. Imposition of terms by more powerful party unconscionable?

b. Could’ve gone elsewhere?

c. RS §211: One party can dictate terms if reasonable unless party has reason to believe that the party manifesting assent would not do so if he knew that the writing contained a particular term; then term not part of agreement

d. W/ arbitration clause, most ppl wouldn’t know what it meant so knowing it was there wouldn’t necessarily keep them from assenting
XXI. Mistake (Defense to formation)

A. Mistake occurred BEFORE K was made (different than changed circumstances)

B. Used to be almost nothing would excuse you for mistake; needed to say I’ll sell the cow UNLESS she’s fertile

C. K only covers things w/in realistic knowledge, some things fall outside of this – if X is outside contemplation of K, K shouldn’t govern it

D. Must ask what parties are reasonable aware of/ taking into account when they set up K

E. CLASSIC CASE – Sherwood v. Walker: S thought he was selling infertile cow, turned out to be fertile, so didn’t want to sell it anymore

1. S. said probably barren, selling at barren price, kept in barren cow field, NOT definite

2. B was hopeful cow would be fertile

3. If B McDonald’s, wasteful to slaughter pregnant cow for hamburger, should just let McD’s have different, infertile cow (but McD’s would probably sell fertile cow and get 10 meat cows)

4. In this case, B is breeder – gambling that Rose is fertile, did he know she was pregnant?

5. S’s cow, he should’ve checked?

6. Ct says S gets to keep cow ← WRONG decision

7. S at least made a mistake, was it mutual?
F. Mutual Mistake
1. Best shot at a defense under mistake, usually ppl try to make this claim

2. Griffith: Both parties assumed king’s coronation would take place, it was cancelled b4 they made their K but neither knew it, mutual mistake outside scope of bargain

3. RS § 152: K voidable by party adversely affected by mutual mistake unless he bears risk of that mistake

4. RS §154: Party bears risk of mistake when:

a. agreement allocates risk to him

b. at time of K, party aware he only has limited knowledge of facts to which mistake relates but treats it as sufficient (conscious ignorance)

c. Ct allocates risk to him b/c it’s reasonable

d. Sherwood falls under (b)

e. (b) is also most commonly used

f. (c) gives Ct a way to justify saying 1 party should bear risk even when nothing for sure says so

g. RS doesn’t ask about other party’s expectations, only focuses on adversely affected party (why it doesn’t matter that cow B suspected/ hoped cow was pregnant)

5. Wood v. Boynton: jeweler said ♀’s stone might be topaz, offered $1, turned out it was diamond worth $700

a. ♀ claims neither person knew stone was a diamond

b. If B knew, he lied so it’s fraud and don’t need mistake

c. Was risk allocated to ♀?

i. K didn’t allocate

ii. Conscious ignorance -- ♀ sold knowing she didn’t know what the stone was; if only 1 jeweler in town, could this be limited?  Or consciously ignorant that stone worth $10 but no concept that could be worth $700 (would risk $10, not $700)

iii. Ct could possibly say reasonable that ♀ doesn’t bear risk b/c disparity in knowledge; B was “professional” (small town jeweler, not Tiffany’s)

G. Unilateral Mistake

1. Generally, this defense doesn’t work

2. Cluster around computation/ clerical errors NOT judgement error (how valuable is cow/ stone?)

3. Careless party loses unless advantage taking

4. RS §153: Mistake of one party as to basic assumption, material effect on agreed exchange of performance, K is voidable if party doesn’t bear risk under §154 AND
a. the effect of mistake is such that enforcement of K would be unconscionable OR

b. the other party has reason to know of the mistake or his fault caused the mistake

5. Elsinore: Kor made clerical error in adding up SC bids, school saw how low bid was and asked if it was correct, he said yes – later checked worksheets and told school of mistake

a. §154

i. Not in K

ii. Did Kor think he might’ve made mistake?  How confident was he?

iii. School gave him chance to check figures

b. §153

i. (b) School asked Kor to check, did they know/ suspect he was incorrect?  Advantage taking if u. know other person has made a mistake and u. don’t point it out --  carelessness LESS THAN advantage taking ← Palpability mistake
ii. Or is it just normal to ask to check bids?  Wide range of bids is normal
c. Ct lets Kor off; b/c School won’t be hurt, no reliance b/c they find out about mistake so quickly (usually expectation doesn’t require reliance)

d. Debatable whether been harmed: when are other bidders released from their bids?  Rebid might = higher bids

e. Kor’s corrected bid is still lowest; should School accept it? What if bidding process forces them to accept lowest bid?

f. Today, Kor probably wouldn’t have been let out

H. Non-Disclosure

1. Usually omissions are Ok; but must balance w/ fair dealing

2. RS §159: A misrepresentation is an assertion that is not in accord w/ the facts

3. RS §161: Non- disclosure is an assertion only:

a. where person knows disclosure is necessary to prevent pervious assertion from being misrepresentation or fraud

b. when person knows disclosure would correct mistake of other party as to basic assumption AND if nondisclosure = failure to act in good faith and w/in reasonable standard of fair dealing (VERY BROAD)

c. When person knows disclosure would correct other party’s mistake as to contents or effects of writing
d. Where other person entitled to know b/c of relation of trust and confidence between them

4. Obde v. Schlemeyer: B bought house, found out it had termites, exterminator told them S knew it had them and hadn’t taken all measures necessary to fix problem

a. B’s mistake is judgement error; unilateral mistake doesn’t usually work here

b. No fraud b/c S never said no termites; B never asked (Behavioral lie b/c S hid evidence of termites?)

c. Ct said should have to disclose termites infestation

d. CA has law that you must disclose anything you know that might ↓ value of home (premium on ignorance)

