Contracts - Prof. Schultz

Consideration (What Promises Should Be Enforced?)

RS2d§1: a K is a promise or set of promises for the breach of which the law gives a remedy, or the performance of which the law recognizes as a duty

I. simple 1-way promises

 A. ( donative promises are not enforceable b/c no bargaining, no consideration
1. RS2d §17: formation of a K requires a bargain, including manifestation of mutual assent (see offer & acceptance, below) and consideration

2. promissor of a gift doesn’t get anything in return

3. bargainer thought to be more serious & deliberate

 B. Dougherty v. Salt
1. aunt promised to give $3000 to support nephew; promise was in writing (form)

2. seemed to be a reward for having been such a good boy – not an inducement for anything

3. ( ct holds NOT enforceable; no bargain & no consideration.  the promise was voluntary and not relied upon (see reliance infra)

C. Promises by children: can decide to enforce their promise when they come of age, but they don’t have to 

II. Reliance
A. exception to the rule that 1-way promises are not enforceable: 1-way promises are enforceable if promisee foreseeably relied on it 

( promissory estoppel: where promisee has relied on a promise, promisor should be estopped from claiming lack of consideration

B. RS2d §90: a promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee and which does induce such action/forbearance is binding if injustice can be avoided only by enforcement of the promise.

C. usually reliance damages are awarded (makes sense), but not always (see Feinberg, infra)

D. Feinberg v. Pfeiffer
1. corp. resolution made to give π $220/month for rest of her life.  she worked for another year then retired.  they pd for a while, then stopped

2. ( ct holds enforceable; promise & reasonable, foreseeable reliance on it.  (i.e., she stopped working b/c of the $)

a) co says that since she got sick after retirement, they should only have to pay up to that date, b/c she would have had to quit anyway

b) ct says that’s irrelevant b/c they made the promise assuming she would stay well

3. damages: 

a) ct ordered $ promised to be pd to her.

b) this was expectation damages b/c reliance damages would have been too difficult to calculate (see Damages infra) – w/out the promise, might have kept working, might have invested, etc

E. D&G Stout, Inc. v. Bacardi Imports, Inc.
1. Δ promised π that π would remain as distributor ( π turned down selling price it was offered.  then Δ withdrew its acc’t.  π had to renegotiate, had to take a lower price.

2. ( ct says enforceable, b/c reliance was reasonable & foreseeable. damages should be reliance, but opportunity cost is hard to say.  so out-of-pocket cost used: should get am’t lost in making new deal, not what future profits might have been

F. Estoppel In Pais: like §90, but relies on a statement of fact

 III. Bargain Principle

 A. ( GENERALLY: a bargain ≡ consideration
 B. ( law doesn’t require promises to be of equal value, and doesn’t review the adequacy of consideration
 C. RS2d§71
1. to constitute consideration, a performance or a return promise must be bargained for
2. it’s bargained for if 

a) it’s sought by the promisor in exchange for his promise; AND

b) it’s given by the promisee in exchange for that promise

3. performance may consist of:

a) an act other than a promise

b) a forbearance

c) the creation, modification, or destruction of a legal relation

4. performance or return promise may be given by someone other than the promisee, and may be given to someone other than the promisor

D. RS2d§72: except for legal duty and forbearance to bring suit, any performance which is bargained for is consideration

E. RS2d§79: if the consideration req’t is met, there is no add’l req’t of 

1. gain/advantage/benefit to promisor or loss/disadvantage/detriment to promisee

2. equivalence in the values exchanged

3. mutuality of obligation

F. Hamer v. Sidway
1. uncle promised $ to nephew in return for not smoking/drinking/etc until 21

2. nephew did it, asked for $.  uncle said he’d give it, but died 1st.

3. is there consideration? 

a) nephew kept promise, but 

b) not really any enrichment of uncle

4. ( ct says enforceable; consideration doesn’t have to benefit promisor
G. Batsakis v. Demotsis
1. borrower promised to pay lender $2000 on a loan of 500,000 drachmae.

2. 500,000 drachmae == approx. $25.

3. letter stated she had received $2000, she signed it.

4. she pleaded lack of consideration b/c what she actually got was worth much less than what she promised to pay & what was in the letter.

5. ( ct says too bad; she got what she bargained for, & cts don’t review adequacy of consideration

6. things to think about:

a) value is determined by what people are willing to pay

b) duress (see infra) requires that the person in the position of power have created the situation
IV. Limits on the Bargain Principle (Defenses to Formation)

A. Duress
1. ( K is voidable on grounds of duress when consent was induced by physical force or threats of force, or by other improper threats
2. not exactly clear when a bargain becomes involuntary

3. Chouinard v. Chouinard
a) arg over shares in a company.  needs a loan so agrees to settle the arg as a condition of the loan (loan from 3rd party).

b) once he gets the loan, he claims the agreement was made under duress (threat of financial straits)

c) ( ct says not duress, just hard bargaining, so enforceable

( neither threat of considerable financial loss nor impending bankruptcy constitute economic duress

4. Post v. Jones
a) ship run aground far from civilization.  other boats found it & auctioned off its oil at really low prices then agreed to take crew to safety

b) ship owner later sued to recover real value of oil

c) ( ct says K not valid, π gets $ back.  
i) one party had all the power & other had no choice but to accept it – this is not characteristic of a real 2-way bargain

ii) admiralty laws play a role here too: est. rule for salvage & found ships.  auction was an attempt to go around these rules

B. Unconscionability
1. def’n: an absence of meaningful choice, or a gross inequality of bargaining power.  LOOK FOR: 

a) gross disparity, not just mere inequality

b) something that shocks the conscience

c) lack of meaningful choice

d) various kinds of disparity in bargaining power (economic, gender, racial, age, etc)

2. unconscionability is decided as a matter of law & (not given to a jury

3. two types

a) procedural
i) unfair surprise: deceptive sales practices, working/location of certain phrase

ii) oppression: unequal bargaining power, party under duress, ignorance of market

b) substantive:

i) terms themselves, VERY high price (but has to be “shocking” b/c no review of adequacy)

ii) one-sided, overly harsh allocation of risk not justified by circ’s

c) it’s a sliding scale between the two; more of one means need less of other.  BUT most cases involve some of each.

d) cts tend to be more comfortable holding unconscionability when there’s more procedural

4. RS2d §208 and UCC §2-302: if a K or term is unconscionable at the time the K is made, the ct can 

a) refuse to enforce

b) enforce the remainder of the K w/out the unconscionable term

c) limit the application of the unconscionable term so as to avoid any unconscionable outcome

5. Williams v. Walker-Thomas Furniture
a) Δ sold furniture to π on a lease-to-own agreement; each time she bought something new it was added to the total owed ( if she defaulted, they could take everything back (which is what happened)

b) π argues that the clause setting this out was unclear, and not explained

c) ( ct says not enforceable b/c unconscionable at the time it was made
i) both types of uncon.

ii) absence of meaningful choice – prob. no other ways for low-income person to buy furniture

iii) terms unfair 

d) tension between enforcing an unfair K or making π seem ignorant & uninformed – paternalism as both protective and demeaning

6. Toker v. Westerman
a) π sold refrigerator worth $350-$400 for $1229.76 to Δ

b) ( ct says not enforceable; price alone may be found to be unconscionable
7. Carboni v. Arrospide
a) loaned $4000 w/ interest rate of 200%

b) lender is not resp. for borrower’s situation, do duress not a good arg

c) ( ct says substantive uncon (interest rate), and a little procedural, so not enforceable
8. Vokes v. Arthur Murray, Inc.
a) π convinced by Δ that she was a great dancer & bought way more dance lessons than she could take, spent $32,090.

b) was she really only bargaining for dance lessons (or the companionship & self-esteem), & did they lie to her (fraud) or just state an opinion?

c) ( ct finds fraud
C. Forbearance to Bring Suit

1. RS2d §74 – 

a) forbearance to assert a claim or defense which proves to be invalid is not consideration unless:

i) the claim or defense is in fact doubtful b/c of uncertainty as to the facts or the law

ii) the forbearing party believes that the claim or defense may be fairly determined to be valid

b) execution of a written doc forbearing by one who is under no duty to execute it is consideration if the execution is bargained for, even if he believes that no such claim or defense validly exists

2. Duncan v. Black
a) Δ sold 359 acres of land, with 65 acre cotton allotment, to π.  but he actually only got 49.6 acre allotment, so Δ agreed that π could use some of Δ’s remaining land to make up the difference.  

b) next year, π asks for diff again, but Δ refuses & gives him a note for $1500 in exchange for not suing.  π is suing on this note

c) consideration for note was alleged to be the promise not to sue

d) but it turns out that he couldn’t have sued anyway b/c the allotment can’t be traded like that legally

e) ( ct says normally, such forbearance would constitute consideration, but not when it’s illegal like here.  i.e. the illegality trumps the consideration ( not enforceable
D. Mutuality

1. ( both parties must be bound or neither is bound
2. illusory promise: one that leaves a way out for one of the parties

a) Wickham & Burton Coal Co. v. Farmers’ Lumber Co.
i) oral agreement that buyer could get as much coal as they wanted at a certain low price, in exchange for acceptance of that price.  but no commitment for an am’t

ii) buyer bought from someone else after seller refused to keep selling at that price; buyer now trying to enforce the low price

iii) 3 cars of coal already sold; transactions said nothing about ongoing promise

iv) ( ct says not mutual, but a 1-way promise so not enforceable.  buyer didn’t give up anything or even promise anything

v) they bargained for a chance
b) social/business utility: don’t want to enforce 1-sided promise, b/c of possible advantage-taking
c) certain quantities can be estimated:

i) I’ll buy the amount that I want ( not a promise

ii) I’ll buy all that I need ( a promise; requirements

iii) I’ll sell all that I produce ( a promise; output

3. conditional promise: that promisor need only perform if a certain condition occurs.  

a) even if the condition is within the promisor’s control, it’s not an illusory promise b/c the promisor’s options have been limited ( if it occurs, he’s bound

b) ( conditional promises are enforceable when 

i) the condition is out of the promisor’s control, or is within his control but determinable/measurable

( ex: if I buy the boat, I’ll lease it to you (Scott v. Moragues Lumber Co; note that in this case, a valid K existed even before the boat was purchased)

ii) not enforceable when the promise is within promisor’s control and not determinable
( ex: if I’m satisfied w/ the color of the boat, I’ll lease it to you

c) types of conditions

i) conditions precedent

ii) concurrent conditions

iii) conditions subsequent

4. implied promise

a) one which can be inferred from a party’s conduct or words

b) UCC: if you have exclusive rights, you have made the return promise to use your best efforts

c) Wood v. Lucy, Lady Duff-Gordon
i) he’s in fashion, Ks w/ Wood to market for her & split profits, giving him exclusive right to endorse her

ii) claim that she breached by selling on her own & keeping profits

iii) looks 2-way, but he didn’t commit to any specific am’t to sell

iv) ( ct says his promise was implied – to use reasonable efforts – so K is enforceable
5. at-will employment

a) ( it’s an illusory promise, unless there’s reliance
b) Grouse v. Group Health Plan. Inc.
i) Δ offered job to π, and he quit the job he already had.  then they said no

ii) not a 2-way promise, but 1-way w/ reliance on it

iii) ( ct says he was harmed & it would be unjust not to hold them to it – reliance damages (he got the am’t he lost while out of work)
iv) some cts would cite at-will language & say it’s a future promise so no obligation

E. Legal Duty
1. ( if you’re already obligated to do something & you promise to do it again, it’s not enforceable between same parties
2. RS2d §73: 

a) performance of a legal duty owed to the promisor which is neither doubtful nor the subject of honest dispute is not consideration; but

b) a similar performance is consideration if it differs from what was originally required (in a non-illusory or –nominal way; i.e., more than a pretense of bargain)

F. Modification – has to be bilateral

1. RS2d §89: a promise modifying a duty under a K not fully performed on either side is binding 

a) if the modification is fair & equitable in view of circ’s not anticipated by the parties a the time they made the K; or

b) to the extent provided by statute; or

c) to the extent that justice requires enforcement, in view of material change of position in reliance on the promise

2. Angel v. Murray
a) K between Maher & city to do garbage collection for all houses.  but unexpected rise in # of houses, so he wants more $

b) duty can be altered/released if there’s a big enough and unforeseen enough change in circ’s.  was it?

c) ( ct says modification allowed; lacking ordinary consideration, but justice?
3. Austin Instrument v/ Loral
a) K between Loral & Navy, subK w/ Austin

b) Loral gets 2nd K which Austin bids on, but Loral says only for certain parts.  so Austin threatens not to perform on 1st K unless they get all of the 2nd, & they raise price on 1st.  Loral pressured b/c they need to perform on K w/ Navy

c) ( ct says more than mere hard bargaining ( so not enforceable b/c modification was made under duress
d) Loral was suing to get back the “extra” $ they had paid; usually, once you’ve performed what was promised, you can’t get it back (lack of consideration not enough once performance complete).  but if you can show duress you can 

e) the “extra” $ was without consideration

4. Roth Steel Products v. Sharon Steel Corp
a) parties agreed on price for steel.  seller stopped performing due to change in steel mkt making agreed-upon price too low.  new price agreed upon (modification).

b) condition is not illusory b/c price was out of seller’s control

c) ( ct says modification not enforceable b/c in bad faith
d) modifications can be necessary and should sometimes be allowed in ongoing business relationships – sometimes protecting the relationship is more impt than the price of a single transaction

e) UCC §2-209: an agreement modifying a K needs no consideration to be binding

i) this is complete turnaround from common law

ii) requires good faith, both objective (what would a reasonable businessperson do) and subjective (did they tell the truth, act honestly, etc)

f) test for good faith

i) whether the party’s conduct is consistent w/ reasonable commercial standards of fair dealing in the trade

ii) whether the parties were in fact motivated to seek modification by an honest desire to compensate for mkt conditions

5. “Payment in full”- if this is written on a check, & you cash it, that’s usually construed as acceptance of the modification (i.e. you’ve modified the full price)

G. Waiver

1. defn: the voluntary abandonment or relinquishment by a party of some right or advantage (or condition) – i.e., not a modification of the terms/consideration

2. Clark v.West
a) π to write a book for Δ, in exchange for $.  provision in K that π has to abstain from drinking while writing the book, and if he does, he gets more $/page.

b) he didn’t abstain, but Δ knew that, and still accepted the book.  did they waive the condition?

c) ( ct says they waived it, by knowing about it & not saying anything or repudiating K.  plus, they got a book, which is obviously what they were bargaining for – not his sobriety (they probably thought a soberly written book would be better than not, so that’s why they were willing to pay more for it)

d) abstention was a condition precedent to getting pd; a condition can be waived.  on the other hand, if it had been part of the consideration, it couldn’t be waived. (would have to be bilaterally modified)

V. Past Consideration
A. def’n: promisor’s motivation for making the promise is a benefit already conferred on him or detriment to the promisee that gave rise to a moral obligation, but not a legal one

B. traditional rule: promise is donative and not enforceable

exceptions:

1. promise to pay a debt which has been discharged in bankruptcy

2. person entered into K when underage, & promises to perform after coming of age

3. promise to pay debt after statute of limitations has run

C. ( modern rule: the promise is enforceable if it’s based on a material benefit previously conferred by the promisee upon the promisor
D. RS 2d §86:

1. a promise made in recognition of a benefit previously rec’d by p’or from p’ee is binding to the extent nec to prevent injustice

2. such a promise is not binding

a) if the benefit was conferred as a gift or for other reasons the p’or has not been unjustly enriched; or

b) to the extent that its value is disproportionate to the benefit

E. Mills v. Wyman
1. π cared for Δ’s son while he was sick, until he died.  when Δ found out about it, he said he’d pay for the service, and then didn’t 

2. ( ct says no legal obligation, so Δ doesn’t have to pay.  no reliance, and can’t bargain for something after the fact

Remedies for Breach

I. Introduction

A. basics

1. purpose of damages is compensation for injured party, not punishment for breacher

2. damages are monetized b/c injunctions & specific performance have high admin costs and are intrusive

3. interest injured and damages don’t always nec match

4. basic interests and damages

5.   RS 2d §344: purposes of the various remedies (i.e. ()


expectation
reliance
restitution

interest
interest in having benefit of bargain; in having expectation fulfilled
interest in being reimbursed for loss due to promisor’s action
interest in having restored any benefit unfairly conferred on other party

damages
put you where you would have been if K was fully performed
put you where you would have been if promise was never made
where reliance damages hard to est, can use expectation as a measure
discharge the unfairly conferred benefit; i.e., the amt by which they were enriched

B. Hawkins v. McGee (Hairy Hand)

1. dr promised kid a 100%perfect hand.  instead grafted skin from chest ( kid ended up w/ mangled, hairy, painful hand

2. does it make a difference that dr pressured kid into surgery, and misrepresented his expertise/experience?

3. fight over appropriate damages, not whether there should be any

4. ( expectation damages: diff between perfect hand and present hand (NOT diff between perfect hand and pre-surgery hand)
5. problems:

a) how do you calculate the value of any kind of hand, esp a “perfect hand”?

b) pain & suffering not included in damages b/c that was part of the price to be pd for a perfect hand (i.e., if K was fully performed, there would still have been some pain & suffering)

c) pain & suffering are tort-based remedies that reflect some wrongdoing/blame.  whereas K remedies aim only for compensation for economic injury

d) likewise, for K remedy, you don’t have to show blame, only unfulfilled promise

C. theory of efficient breach

1. a breach is more economically efficient than performance when the costs of performance exceed the benefits to all parties

2. this law/economics view prevails; we want to encourage efficient breaches

3. two types of situations:

a) fortunate contingency – nonperformance ends up being more profitable than performance

b) unfortunate contingency – performance yields a greater loss than nonperformance

4. U.S. Naval Institution v. Charter Communications
a) Clancy gave his royalty rights to π.  dispute between author & publisher about when paperback could be published by π

b) π put out paperback a month early, which is claimed to have hurt hardcover sales

c) claims of copyright infringement made, but thrown out

d) ( ct says estimate damages; try to determine the loss to the injured party
II. Expectation
A. ( general rule: put injured party where they would have been if the K was fully performed
B. K for sale of services 

1. breach by seller

a) generally: D = cost of completion - KPR
i) where cost of completion not possible: D = value (finished) – value (as is)
ii) can include incidental costs, like costs incurred in finding a new K-or to do job (i.e., advertising etc)

iii) judges’ discretion determines which method to use

Louise Caroline Nursing Home v. Dix Construction
iv) K was building in exchange for $, builder breached. 

v) when Δ stopped building, π hired someone else to finish

π asked for [cost of fully completed building – cost of ½ finished building], even though they didn’t have to pay more to get it finished w/ other K-or than they would have under original K

vi) ( ct says no damages; they didn’t have to pay more for the finished product, so they still got benefit of bargain.  (used cost of completion measure).  not willing to put them in a better position than if full performance

Peevyhouse v. Garland Coal & Mining
vii) agreement for Δ to use π’s land for strip mining, included restoring land afterwards.  didn’t do restorative work, b/c didn’t find much coal.

π asks for cost of getting the work completed; Δ says they should only have to pay for the am’t the property was devalued ($25,000 vs. $300)

viii) ? is: which would put them where they would have been if K had been performed? (diff. between where they would have been physically vs. where they would have been financially)

ix) 2 choices for damages:

(A) cost of completion [Cc] rule: cost of getting unfinished work done ($25,000)

(B) value rule: fair mkt diff between land’s value if performance and fair mkt value of land as it is now ($300)

x) ( ct says this part of the K was incidental to the main bargain, & to enforce it would cause great economic waste grossly disproportionate to the benefit gained by performance

xi) ( where K provision breached is incidental to the main purpose, and the economic benefit from full performance is grossly disproportionate to the Cc, damages recoverable are limited to diminution in value due to non-performance

2. breach by buyer

b) general formula

i) “bottom-up”: D = costs incurred + profit expected – payment received (+ interest?)

ii) “top-down”: D = KPR – costs savable (costs don’t nec have to actually be saved, b/c of duty to mitigate – see limitations infra)
iii) RS 2d §347: injured party has a right to damages based on his expectation interest as measured by

(A) loss in value to him of the other party’s performance, plus
(B) any other loss including incidental or consequential loss, caused by the breach, less
(C) any cost or other loss that he has avoided by not having to perform

Aiello Construction v. Nationwide Tractor
iv) π to do paving work, Δ to make monthly payments as both consideration and condition (to keep working).  Δ stopped making payments

v) ( damages measured by KPR – cost savable by breach

also same measure: $ spent + profit expected – value of materials on hand.  this is the same b/c $ spent + profit expected should be same as K price, and value of materials on hand is cost saved b/c they can use it on another job

vi) both measures should yield same result, but preferable to use this one

c) Wired Music v. Clark
D had K for music service.  Δ breached by moving, but someone took over service in old place. 

i) ( ct says damages to π.  no costs saved except wiring which was minimal

ii) Δ argues: new tenant took over service, so nothing lost.

but π argues (& ct) that without breach, they would have had 2 customers – so they still lost 1 entire K price

iii) top-down formula more protective against breaches, b/c it starts w/ K price (presumably not in dispute), and breacher has burden of proof for any subtractions (the costs savable) 

C. K for sale of goods

1. breach by seller

d) governing UCC rules
i) §2-711: if seller fails to repudiate or fails to deliver, buyer can either cover or recover damages for non-delivery

ii) §2-712: “cover” is purchase of substitute goods, so D = cost of cover – KPR + incidental costs

iii) §2-713: damages for non-delivery = mkt price at breach – KPR + incidental costs

iv) §2-714: if delivered but defective, D = value of goods as warranted – value of goods as delivered

v) §2-715(1): incidentals – inspection, receipt, transport & care of goods, etc

vi) §2-723: market price determination – acc. to price of goods at time when party learned of repudiation/failure.  if such price is hard to determine, then use nearest known time mkt price

buyer doesn’t have to cover – it’s his option to do so, but if he doesn’t, he can still recover damages based on mkt price

e) Burgess v. Curley-Olney’s
i) π put down deposit to buy combines.  Δ (seller) reneged, sent back deposit, sold to someone else

ii) ( ct says no damages beyond return of deposit (which was already done)

could have used: D = cost of cover – KPR.  even though he didn’t cover by buying another combine, he still lost the benefit of his bargain

iii) if you can’t cover: look at fair mkt value

iv) π argued for consequential damages b/c he was going to sell the combines to another party for $8000.  but ct thinks the $8000 purchase order was a sham designed to get higher damages for π.

N.B. – what if you covered, but got a really great deal.  can you still recover the diff between what you actually pd and fair mkt value?  2 alternative arg’s:

v) if you could, you’d end up ahead of where you would have been if full performance – against grain of K law

vi) but if you used your expertise to get a good deal, why should you be penalized?

vii) probably what should happen is collect damages under fair mkt value, and then shop around for a good deal

2. breach by buyer

f) governing UCC rules
i) §2-703: seller’s remedies – withhold delivery, stop delivery, resell and recover damages, cancel

ii) §2-706: D = KPR – resale price (analog to cover).  seller not liable to buyer for profits made on resale

iii) §2-708: seller’s damages for non-acceptance or repudiation – D = KPR – mkt price at time of tender + incidental costs (analog to if chose not to cover)

iv) §2-709: if buyer fails to pay price when it becomes due, seller may recover price of goods already shipped + price of goods sold under K but not yet shipped

g) Neri v. Retail Marine Corp
P wanted to buy boat, pd deposit.  then backed out b/c got sick, couldn’t pay.  Δ sold to someone else

i) π wants deposit back, says π ended up selling the boat anyway, so no profit lost.  seller wants K price; says he would have sold 2 boats, & wants storage costs too

( ct says π gets deposit back, but that Δ is right and has lost profit on 2nd boat it would have sold, so entitled to lost profit + incidentals (storage).  this is all b/c the resale was not made possible by the breach – i.e., Δ had more than one boat vs if he had only one & was only able to sell it to buyer #2 b/c π breached

ii) used alternative formula in UCC S2-708(2): if measure of damages given above is inadequate to put seller in as good a position as he would have been if full performance, then    D = expected profit + incidentals

III. Reliance
B. use reliance damages when:

1. protecting a reliance interest 

2. policy doubt as to whether it’s fair to allow expectation damages

3. certainty problem w/ expectation

administrability problem w/ expectation damages (ex: we can’t give you a perfect hand – expectation – so we’ll give you what you lost – reliance 

4. an oral K falls w/in the S/F and if in writing would have yielded expectation damages, ct may award reliance damages 

C. Security Stove v. American Railways Express
1. π was supposed to exhibit a combo oil/gas burning stove.  Δ was supposed to ship it to the convention, but didn’t get all of it there on time.  so π was out the $ they had spent on convention space, hotel room, etc

2. breach by seller of services, so D should = Cc - KPR
Δ knew of special circ’s so foreseeable (see Hadley v. Baxendale, limitations on damages infra)

3. ( ct says reliance damages for expectation interest.  expectation damages blocked by uncertainty: they don’t know where they would have been, b/c it’s hard to say how many of them they would have sold

4. (  if carrier has notice of a special set of circ’s under which customer will sustain unusual loss in case of delay, then carrier is resp for damages sustained by delay if notice is suff to make losses foreseeable 

5. the reliance damages =’d the out-of-pocket costs

IV. Restitution
D. def’n: recapture of a benefit conferred on Δ by π, through which Δ has been unjustly enriched.  also damages measured by the am’t of the unjust enrichment

E. RS 2d §370: party is entitled to restitution only to the extent that he has conferred a benefit on the other party by part performance or reliance

F. RS 2d §371: restitution damages may be measured by either:

1. reasonable value to the other party of what he rec’d in terms of what it would have cost him to obtain it from another person in claimant’s position; or

2. extent to which the other party’s property has been increased in value or his interests advanced

D. ways to measure

1. input: the received benefit vs output: the am’t spent to confer the benefit

2. mkt price vs. individualized price

3. to decide between these: consider practicality/admin, wrongfulness of the breach (blame)

E. rest’n is always a stronger claim than reliance: 

1. rest’n 2-sided: I put in and you got out

2. reliance: I put in

F. where you would use rest’n:

1. where interest is a rest’n interest (doesn’t have to be contractual)

2. attempt to make  K but it’s not actually formed (b/c of S/F. or incapacity, or agency, etc)

3. expectation damages too uncertain

4. π can choose rest’n as alternative remedy

G. Osteen v. Johnson
1. K for Δ to promote π’s daughter as country singer: record songs, put out records, etc.  he did 1st part, but didn’t put out 2nd record (as in K).

2. issue is whether the breach was substantial enough to warrant rest’n remedy

3. ( ct says it was a principal breach; went to the heart of the K
4. injured party’s rest’n depends in part on the extent of the non-performance.  π can’t get “full” rest’n unless he returns the part performance he got.  so ct has to look at the value of the promoting he did do; Δ has to pay back value of what he didn’t do, rather than the entire K price they pd him

H. Britton v. Turner
1. π agreed to work for Δ for a yr and get pd at the end.  π breached by leaving after 9 ½ months, so didn’t get pd.  can he sue for rest’n for pay for the months he did work (even though he’s the one who breached)?

2. ( ct says Δ actually did receive a benefit, so rest’n damages to π; the benefit derived by the Δ was > the damage done by the breach (Δ got 9 ½ months of work, and didn’t pay anything).  so the labor actually done becomes new consideration

V. Limitations on Damages

A. when a K is breached, you want to put injured party where they would have been if full performance, up to the point where the loss suffered could not have been avoided, was foreseeable, and damages are certain

B. Duty to mitigate
1. RS 2d §350: damages not recoverable for a loss that the injured party could have avoided without undue risk

2. injured party not precluded from recovery under ( to the extent that he has made reasonable efforts to avoid loss

Rockingham County v. Luten Bridge Co
a) π hires Δ to build a bridge.  after Δ starts, π changes mind and tells Δ to stop.  Δ doesn’t stop, completes bridge, and wants $

it’s a breach by buyer of services, so D = KPR – costs saved (or savable) ... duty to mitigate means it’s not the costs Δ actually saved that matter, but the ones he could reasonably have saved
b) ( ct says no compensation for work done after they were told to stop, but work already done before change of mind should be pd

3. example: you’re hired to paint a house.  you buy the paint.  then house owner changes mind.  duty to mitigate means you can’t pour the paint down the drain; you have to try to return it or use it on another job

there’s a reasonableness to mitigation: you don’t have to scour the whole country to find a way to mitigate

4. policy: if not such duty, there’s economic waste

5. Shirley MacLaine Parker v. 20th Century Fox
a) Δ hired π to be in a musical; decided not to do the movie, offered her a role in a western.  she said no b/c diff location, diff role, less say in director

( ct says she gets damages; she wasn’t obligated to take the 2nd role b/c it was different and inferior.  although in this type of case you have to look for other work, duty to mitigate doesn’t req. taking a job that’s diff & inferior

C. Foreseeability
6. RS 2d §351: 

a) damages are not recoverable for loss that the breacher did not have reason to foresee as a probable result of the breach at the time K was made

b) loss may be foreseeable b/c it follows from the breach

i) in the ordinary course of events; or

ii) as a result of special circ’s that the breacher had reason to know

7. Hadley v. Baxendale
a) mill shaft breaks, π goes out to get a new one, supposed to be shipped by Δ.  Δ’s delay causes loss of mill profits

b) lost profits are consequential damages

c) ( ct says the lost profits couldn’t have been reasonably contemplated by Δ, so not recoverable by π

d) the consequential damages are neither natural consequences nor has the Δ been notified of the possibility

policy: both parties need to know what’s at stake in order to effectively bargain

D. Certainty
8. RS 2d §352: damages are not recoverable for loss beyond an am’t that the evidence permits to be established w/ reasonable certainty

9. Kenford v. Erie County
π K’d to run a new stadium once it was built.  stadium never built, so they couldn’t run it, suing for lost profits from 20 yrs of running it.  used another stadium’s profits to figure am’t

a) not foreseeable when K made that they could be resp. for 20 yrs of profits

b) ( ct says lost profits too uncertain, variable; evidence was projection only and not reliable enough given the field

c) rule: must be demonstrated w/ certainty that the loss was caused by the breach and the loss must be capable of proof w/ reasonable certainty ... damages must not be speculative or possible, but reasonably certain and directly traceable to the breach (no intervening causes)

10. Ashland Management v. Janien
a) didn’t come out w/ 2nd computer investment model as promised

b) ( ct says damages could be based on projections b/c the loss was easily computed, not a new/unfamiliar business, reservoir of customers, extensive testing

c) req’t that damages be reasonably certain doesn’t nec mean absolutely certain

11. new business rule: breach of K prevents party from establishing a new business.  recovery of lost profits of new business not allowed b/c too speculative
VI. Liquidated Damages

G. RS 2d §356: 

1. damages for breach by either party may be liquidated in the K but only at an am’t that’s reasonable in light if anticipated or actual loss caused by the breach.  a term fixing LD at an unreasonably high rate is unenforceable on public policy grounds b/c it’s acting as a penalty

2. the “actual or anticipated” means ct has discretion to decide whether reasonable means at the time of K or the time of breach

3. still a duty to mitigate

H. UCC §2-718: same as RS

I. reasonable forecast rule: LD must constitute a reasonable forecast of provable injury resulting from breach (i.e. b/c LD are a means of figuring out damages in advance w/out having to go to ct).  but LD are also a means of allowing for damages that are hard to estimate/calculate - ( the harder it is to estimate the harm caused, the more likely ct will find the LD reasonable

J. policy:

1. there’s a tension: LD has been bargained for & we don’t want to review adequacy of consideration, but on the other hand we want damages to be compensation for breach, not punishment

2. concern that maybe it’s not really bargained for – people don’t think about breaching at the time of making the K

3. although LDs used to be disfavored, there’s been a turnaround b/c maybe the parties themselves can better assess the damages sustained

4. reasons for using LDs:

a) save trouble/expense of going to ct

b) encourage agreements in risky deals – put a cap on the risk

VII. Specific Performance

K. SP is a last resort/extraordinary remedy

L. injunctive relief can only be granted by equity ct

M. to get SP, you have to show:

1. no adequate remedy at law (i.e. damages won’t really restore or they’re immeasurable)

2. it’s not barred by either:

a) administrability (too hard to supervise)

b) obtrusiveness (too intrusive into parties’ lives)

3. clean hands

N. SP has typically been barred for construction, services, employment, fungible or mass-mkt goods

O. RS 2d §359:

1. SP will not be ordered if damages would be adequate to protect expectation interest of injured party

2. adequacy of damage remedy for failure to render one part of the performance does not preclude SP as to the K as a whole

P. RS 2d §360: factors affecting adequacy of remedy

1. difficulty of proving damages w/ reasonable certainty

2. difficulty of obtaining a reasonable substitute performance by means of $ awarded as damages

3. likelihood that a $ award could not be collected

Q. is it good or bad?

1. pro: may be the best way to put someone where they would have been

2. con: deters efficient breach, it’s intrusive

R. UCC now allows SP for fungible goods in some cases (like if oil supply is low)

Offer & Acceptance
I. Interpretation

S. ( rules:

1. reasonable meaning controls in the absence of showing of another agreement – if parties attach diff meanings & the 2 meanings are not equally reasonable, the more reasonable meaning prevails

2. joint unreasonable meaning prevails if proven that they agreed – if the parties attach the same meaning, that meaning prevails even if it’s unreasonable

3. if you know that the other party had a diff meaning and you don’t clarify, then the other party’s meaning prevails since both parties knew it – even if the other party’s meaning is unreasonable

4. if there is no [more] reasonable meaning then there is no term and if it’s a critical term then there is no K (Peerless rule – very unusual) – if the parties attach diff meanings and neither is more reasonable than the other, neither prevails

T. RS 2d §20(1): there’s no manifestation of mutual assent if parties attach materially diff meanings and neither knows/has reason to know the other’s meaning, or each party knows/has reason to know the other’s meaning – either both parties are fault free, or both are equally at fault

U. Raffles v. Whichelhaus
1. bought cotton coming in on Peerless ship.  

2. problem: there were 2 Peerlesses, one coming in Oct and one in Dec.  K didn’t specify sailing time

3. ( ct said no K; neither meaning was more reasonable, and since ship was a core term, whole K unenforceable.

4. has to be some ambiguity attached to an objective fact, not just language

V. Spaulding v. Morse
1. in divorce agreement, ( agreed to pay ( $1200/yr for care of son, and then $2200/yr in college.  son drafted right out of HS ( dispute as to whether ( should pay while son in army

2. ( ct says construe K as to give effect to the intent of the parties, which can be implied

3. construe to give effect to intent of parties
W. other ways to determine:

1. course of performance – evidence of how they’ve actually performed the K

2. course of dealing – evidence of how they’ve performed previous Ks w/ same parties

3. trade usage – what other parties in that trade usually mean

II. Offer – what constitutes one?

X. RS 2d §24: an offer is manifestation of willingness to enter into a bargain, made in such a way as to make the other party understand that his assent is invited and such will make it a K

Y. must be specific and final; specificity includes: 

1. subject matter

2. price

3. quantity

4. time of performance

Z. Lonergan v. Scolnick
1. ad placed w/r/t sale of land; letters exchanged back and forth giving details; form letter sent to prospective buyer saying if you want it, act fast b/c I expect to have a buyer soon

2. ( ct says no K b/c no definite (specific) offer to be accepted.  form letters not sufficiently final, esp like here when they say best price offered will get it

3. no meeting of the mind w/ mutual agreement

AA. Lefkowitz v. Great Minneapolis Surplus Store
ad in paper for fur coats and stoles for $1 to 1st person to show up on certain date.  π got there 1st, but Δ said store policy was only to sell to ( so no dice.  shows up again in response to next ad even though now he knows the policy

ad counts as an offer – it was clear, definite and specific, leaving nothing open to negotiate.  usually ads are invitations to deal, not offers

1. ( ct says there was a K b/c ad was specific, so there was a breach ... but only damages for 2nd time

III. Termination of the Power of Acceptance

A. Time Lapse: ( the offer can specify a time limit, but if none is mentioned, then it’s reasonable (considering the circ’s and facts)

2. Akers v. J.B. Sedberry
a) employees w/ 5 yr Ks offer, at beg. of meeting, to resign since they don’t get along w/ new manager.  boss doesn’t accept then, but continues on w/ business.  later sends a telegram saying she accepts

b) ( ct says too late, the offer was no longer open for her to accept.

c) w/ face-to-face offers, power of acceptance usually terminates w/ end of conversation, unless contrary intention indicated (i.e., “think about it & get back to me”)

3. RS 2d §70: late acceptance constitutes an offer to the original offeror (i.e. a counteroffer) – silence not acceptance (i.e., late acceptance requires a response)

B. Rejection:  ( a definite rejection, once communicated, terminates power of acceptance
C. Counteroffer/conditions

4. RS 2d §39
a) counteroffer is one made by offeree to offeror w/r/t same subject matter as original offer, and proposing a substituted bargain diff from original

b) making a counteroffer terminate offeree’s power of acceptance

Ardente v. Horan
c) π wanted to buy home from Δ, made bid which was accepted.  π then wrote to Δ to ask if certain things were included w/ home

d) was this a “yes” w/ a mere inquiry, or was it a conditional “yes” (i.e. a counteroffer)?

( ct says it was a counteroffer and ( power of acceptance was terminated

D.  Death – usually offeror’s death or loss of capacity to enter a legal K terminates power of acceptance
IV. Revocation

AB. generally: ( offeror is master of the offer, and so can revoke the offer any time prior to acceptance
AC. communicating revocation

1. Restatement
a) §42: offeree’s power of acceptance is terminated when offeror manifests intent to not enter into the proposed K
b) §43: offeree’s power of acceptance is terminated when offeror takes action inconsistent w/ intent to enter proposed K – and offeree acquires reliable knowledge of it

2. Dickinson v. Dodds
a) agreement to sell building, but seller had to hear back from buyer by a certain time (said he’d leave offer open until Friday).  before that time, buyer heard seller was going to sell to someone else, rushed to seller’s mother-in-law to give letter of acceptance, and waited for seller at train station to accept.

b) ( ct says revocation effective b/c buyer knew of it, but if he hadn’t heard, his acceptance would have been binding

c) main promise of K was for sale of prop. and promise to keep offer open until Friday was 1-way/without consideration, so not enforceable

3. if you leave notification w/ a person in a place where you usually get mail, you’re deemed to have rec’d it

4. can’t accept an offer for someone else (unless an agent), but revocation can happen indirectly

5. RS 2d §68: written revocation/rejection/acceptance is deemed to have been rec’d when the person gets it, or it is rec’d by someone authorized to receive it, or it’s deposited someplace he’s authorized as the place for him to get communications

AD. performance as acceptance – can you revoke once performance has begun?

1. old rule: yes; offer revocable until performance complete

2. now: RS§45
a) where offer invites offeree to accept by rendering performance, and does not invite promissory acceptance, option K is created when offeree begins or tenders the beg. of performance

b) offeror’s duty of performance under an option K is conditional on completion or tender of the invited performance

( but can’t revoke once performance has begun

3. Ragosta v. Wilder
a) π wants to buy property from Δ.  Δ sent letter saying he’d sell until Nov.1st and no one else was interested.  Δ planned to close deal on Oct. 8th, but was delayed.  Δ then said he wasn’t going to sell, but knew that π had already processed loan application (which costs them $).  Δ had wanted part performance (i.e, showing up w/ $), not promise to pay

b) ( ct says π only prepared to perform, but didn’t actually perform so he hadn’t accepted ( no K

how to distinguish prep from performance

c) must be unambiguous – an action you wouldn’t have done otherwise

d) must be irreversible – if you can take back the materials or give back loan, then not good enough

e) can’t be the very thing bargained for

4. promises to keep an offer open (reliance problems)

a) not enforceable without consideration (Dickinson)

b) UCC §2-205: offer by a merchant to buy or sell goods which in writing gives assurance that it will be held open is not revocable for lack of consideration, during the time stated or a reasonable time (if none stated)

c) RS 2d §87(2): an offer which the offeror should reasonably expect to induce reliance of a substantial character on the part of the offeree before acceptance is binding as an option K to the extent nec to avoid injustice

Drennan v. Star Paving
i) Δ was subKor , bid to π the gen Kor, who used Δ’s bid in his own bid.  Δ tries to revoke saying they made a mistake, but π relied on Δ’s bid.  (π suing for enforcement based on reliance)

ii) Δ claims he revoked prior to acceptance since he told π of mistake before π told him his bid was accepted.

( ct says π can get reliance damages since Δ submitted bid w/ knowledge that it would be used in overall bid, and that therefore Δ could foresee possible harm – Δ’s bid induced action of a substantial and definite character.

V. Correspondence (i.e. non-instantaneous offer/acceptance)

AE. default rule:

1. acceptances are effective upon dispatch – i.e. when they are sent, not when they are rec’d

( any form of legit dispatch is binding, even if acceptance is lost, as long as it was put out of offeree’s possession in a reasonable manner (i.e. right address, sufficient postage, etc)

2. everything else  (offer, revocation, etc) is effective when rec’d

( mailbox rule: receipt is when it’s actually in the hands of the person, or when it gets to where they receive mail (i.e. if it’s in their mailbox, it’s considered rec’d even if they haven’t taken it out of the mailbox yet

AF. default rule can be changed if parties agree

AG. electronic communication should be treated like face-to-face communication ... effective on receipt ... in Inbox & available to be read counts as rec’d

VI. Modes of Acceptance

AH. basic rule: 

1. acceptance must be an unconditional “yes” to whatever was offered, while the offer is still open

2. offeror sets terms of what will constitute acceptance

AI. acceptance w/ act vs acceptance w/ promise  (unilateral vs. bilateral)

1. Davis v. Jacoby
a) niece close to aunt & uncle.  aunt got sick, uncle asked niece & husband to come help take care of aunt & finances, and if they did everything would be left to them.  they came, but uncle killed himself before they arrived.  they took care of aunt until she died.  when will was read, nothing left to them

b) was uncle bargaining for a promise or an act?

c) was it a donative promise? difficult to determine in family context

d) ( ct says it was a bilateral offer – req’d only promise as acceptance, so there was a K.  granted SP

e) if he had bargained for an act, then since he died before act was performed, power of acceptance was terminated

2. RS 2d §32: when it’s ambiguous, offeree can choose between act and promise for mode of acceptance

a) UCC: after a purchase order is rec’d, either a statement of acknowledgment or actual shipment is acceptance

RS 2d §62: beginning of performance operates as acceptance and binds both parties ... such acceptance operates as a promise to render complete performance

AJ. Notice of performance – what constitutes it?

1. generally – notice of performance is req’d for a unilateral (act for promise) K
a) Carlill v. Carbolic Smoke Ball
Δ put ad in paper saying if you bought their product and used it correctly, and still got sick, they’d pay you $.  also said, as show of sincerity, that $ was deposited in bank

i) π used it, got sick, wants $

is it an offer or mere puffery – it’s serious (viz. deposit) and specific so it’s an offer

ii) ( ct says K; performance of specified acts = acceptance.  although notice is normally req’d, offeror shows by his language and the nature of the transaction that he does not expect or require notice apart from the actual performance

consideration deemed to be the advantage seller gets from ad (inc. business), as well as π’s inconvenience

2. parties can waive notification by agreement
a) Int’l Filter v. Conroe Gin, Ice & Light 
i) π said he’d sell water filter, but needed to be approved by exec in Chicago.  

ii) ( no offer until buyer requests to purchase.

but terms of K come from seller’s invitation for an offer

iii) ( ct says no communication req’d for acceptance – the parties modified the rules. buyer agreed that K would become binding upon approval by exec, and has thus agreed to not req notice of acceptance (which occurred when exec wrote “ok” in margin of letter/order)

b) Kuluska v. Home Mutual
i) farmer applied for crop insurance July 3.  Aug 1st they denied him.  crops destroyed that afternoon

ii) ( ct says notice of non-acceptance was req’d, considering the nature of the transaction

3. notification through acts
a) Phillips v. Moor
i) buyer offers $9.50/ton for hay.  seller says ok, but I had hoped for $10 (mere inquiry) and waits a few days.  buyer didn’t reply, but made arrangements for hay to be picked up.  hay burned next morning

ii) ( ct says hay belongs to buyer, b/c his acts manifested acceptance.  

4. assigning risk: UCC §2-509 – risk of loss passes to buyer on receipt of the goods if seller is a merchant; otherwise risk passes to buyer on tender of delivery (i.e. when seller lets buyer take goods, even if he doesn’t actually take them yet)

AK. Silence as acceptance?

1. general rule: silence doesn’t constitute acceptance; offer doesn’t create duty to respond
2. RS 2d §69: where an offeree doesn’t respond to an offer, silence is acceptance in these cases only:

a) offeree takes benefit of offered services w/ reasonable opportunity to reject them & reason to know compensation was expected (restitution)

b) offeror has stated or given reason to understand that silence will be understood as acceptance, and offeree intends in remaining silent to accept (party agreement)

c) where b/c of previous dealings or otherwise it is reasonable that offeree should notify offeror if he does not intend to accept (previous dealings)

( can drive a truck through this one

McGlone v. Lacey
π slipped and fell, contacted Δ, an atty.  Δ’s partner replied, saying Δ would get back to π by mid-march.  didn’t hear anything, contacted him & found S/L had run.  suing for malpractice on grounds that by not contacting them after initial letter, he had accepted their business and then mishandled it

d) ( ct says letter + silence not acceptance b/c no duty to speak

e) since lawyer is an expert, & knows more about things like S/L, does he have a greater duty to be clear about intentions?  dangerous

how to figure out damages if π won?

3. Cole-McIntyre v. Holloway
invitation for offer by seller ( offer by buyer.  buyer & seller saw each other several times, seller never said deal was off.  when buyer asked for shipment to begin, seller said no K; price had gone up a lot in between.  was there acceptance by the seller?  (previous dealings...)

a) ( ct says the unreasonable delay in notifying of non-acceptance constitutes acceptance of the terms

b) previous dealings – usually orders were accepted w/out notification

also see Kuluska v. Home Mutual, described above; delay of notification of rejection of application tantamount to acceptance.  if π had known of rejection earlier, he would have applied for insurance elsewhere

4. RS 2d §69(2): offeree who does any act that’s inconsistent w/ offeror’s ownership of offered property is bound by terms of offer unless they’re unreasonable

Austin v. Burge: Δ had newspaper subscription, and asked to cancel it when it was up.  they kept sending it, he kept reading it and paying for it.   ( his action is inconsistent w/ his objection so taken as acceptance of the terms of the subscription
VII. Implied Contracts

A. Implied-in-law: can’t be unjustly enriched by other party’s conduct & not pay for it when you could easily have said no. (restitution damages)

5. in the absence of a “regular” K (offer/acceptance), party can recover in restitution if:

he has conferred a benefit on the other party (Δ)

a) had expectation that he would be pd the value of the benefit

b) Δ knew or had reason to know of π’s expectation

c) Δ would be unjustly enriched if he got to keep the benefit w/out paying

6. duty to speak can arise in this context

it’s like implication – look at what parties intended or meant

B. Implied-in-fact: assent is implicit rather than explicit; inferred from not-explicitly-assent words, or from acts (expectation damages)

C. cases

7. Day v. Caton – implied-in-law
a) π built wall, ½ was on vacant lot owned by Δ.  π wants to be pd for ½ the cost of the wall

b) ( ct says implied agreement b/c Δ took benefit conferred; had opportunity to say no, but didn’t, and probably knew (or should have known) π expected payment

silence + knowledge of payment expected = acceptance of terms (when there’s an opportunity to reject)

8. Bastian v. Gafford – implied-in-fact
Δ asked π to design building, which π did.  Δ ended up not using designs since bank would only give loan on a firm bid, but π would only do construction on a cost-plus basis.

a) ( ct says for an implied-in-fact K, you don’t need to show unjust enrichment, only behavior that looks like an agreement ( there was an implied-in-fact K so π wins

9. Pine River State Bank v. Mettille – implied-in-fact
a) Δ hired at-will, promoted to loan officer.  π dist. employee handbook that laid out procedures for firing.  Δ was fired not by those rules, and argues that the handbook became part of his employment K thus his firing was improper

( ct says the handbook was a new K, and working in accordance w/ the handbook was acceptance ( implied-in-fact K

b) not an enforceable modification of original K

c) handbook was an offer, continuing to work was the acceptance – it was a unilateral K (assumes he read the handbook)

VIII. Preliminary Negotiations – gray area in between having no obligations and having full obligations

A. Specificity but no finality- Saliba-Kringlen v. Allen Engineering
10. subKor refused to honor bid, claiming it was not definite enough to be a K

11. ( ct says gen Kor wins; used customary practice of the trade to show that price alone was suff specificity for a K, and that it was enforceable

B. Finality but no specificity – Academy Chicago v/ Cheever
12. Δ entered K w/ π to produce anthology of her late husband’s work; signed K and pd advance.  Δ changed her mind & backed out

13. K didn’t’ include # of stories, # of pages, date of publication, who had right of approval

14. ( ct says no K b/c too uncertain and indefinite.  filling in gaps wouldn’t work b/c it was missing essential terms

15. it’s specific enough if the ct can tell from the terms themselves, what it was exactly that the parties were agreeing to

16. new trend: cts more willing to fill in “reasonable” terms if there’s finality.  they don’t want to say there is no K when both parties think there is

a) UCC can fill in terms like price, time/place of delivery

b) but cts uneasy about filling in quantity

C. Duty to bargain in good faith – Channel Home Centers v. Grossman
17. parties began negotiations: π wanted to lease space in mall, letter of intent by π returned and signed by Δ; Δ agreed to take space off mkt in exchange for the letter.  continued negotiations, then Δ leased to π’s competitor.

18. ( ct says it was a K to bargain in good faith, and Δ breached

19. but agreement to agree in future does not alone constitute a K

20. must show:     (here they found all 3)

a) intent to be bound

b) suff definite to be specifically enforced

c) consideration

D. Prelim negotiations & reliance – Hoffman v. Red Owl Stores
21. π contacts Δ about opening franchise store.  Δ assures π that $18,000 is enough to do it, and tells π to: sell his current business, buy and then sell a new store for practice, buy option on franchise site, and rent new house to move to where franchise will be.  π does all that, then Δ raises price and π can’t do it.

22. ( ct says not enough specificity in size, design of store, etc. even though there was finality.  problem: as specificity increased (location chosen, etc), less finality

23. but under promissory estoppel less specificity nec

24. damages: used §90 reliance – limited damages as justice req’d to out-of-pocket costs

IX. Parol Evidence
A. What it is

25. problem arises when there is a writing, but one party says there was an earlier or contemporaneous oral or written agreement that was intended to be part of the K

26. P.E.Rule blocks introduction of evidence of past terms or conditions 

27. ( where there is an integrated writing, no party may introduce evidence to the fact finder which will vary, add to or contradict the terms of the writing, in the form of any prior written or oral promises or contemporaneous oral promises

4.  doesn’t preclude evidence of later writings or oral agreements – that comes under modification (bilateral, consideration, etc)

5.   RS 2d §213
B. Integration – 

28. defn is a writing that looks and seems like a final version of the agreement

29. RS 2d §209: 

a) an integrated agreement is one in writing which constitutes a final expression of one or more terms of an agreement

b) whether there is such an integration is to be determined by the ct before determination of interpretation questions or application or P.E.Rule

c) where the parties put it in writing which appears to be a complete/final agreement, it’s taken to be so unless evidence to the contrary

30. complete integration – 

a) includes a merger clause which states that it is the complete K, no other provisions that aren’t in it

b) UCC gives deference to such clauses, but can be attacked as unconscionable, lacking good faith, fraudulent, not assented to, or not intended to be binding.

c) P.E.Rule applies in its entirety; can’t add or contradict anything

31. partial integration – 
a) RS 2d § 216: test is whether the claimed add-on could have been “naturally omitted”; if it could, then it’s a partial integration.  could have been naturally omitted if

i) terms of the add-on don’t conflict w/ written agreement

ii) terms concern a subject that might naturally be made as a separate agreement

b) UCC §2-202: more liberal, can add terms unless it’s something that would certainly have been included
c) P.E.Rule allows additions but not contradictions

d) distinguishing adding from contradicting: 

i) it’s a contradiction if it’s impossible (duh)

ii) it’s an addition if it’s in reasonable harmony

C. Exceptions – you get past P.E.Rule for these

32. fraud, mistake, duress, unconscionability (basic defenses to formation)

33. condition precedent – if the evidence you want to introduce is evidence of a condition precedent, it’s ok  (i.e. “this writing only goes into effect if...”)

34. interpretation – anything used to interpret terms w/in the agreement is ok

D. Trade usage/course of performance/course of dealing

35. RS 2d §222 – defines usage of trade, allows it to give meaning to, qualify or supplement agreement

36. §223: defines course of dealing, allows it to give meaning to, qualify or supplement agreement

37. UCC allows whole chain of custom and trade usage, viewing it as part of agreement, not an addition

AL. Hierarchy of inconsistent terms:

1. explicit terms

a) hand written

b) typed

c) printed

2. course of performance (what you’ve done under this particular K in the past)

3. course of dealing (prior Ks between same parties)

4. trade usage

Form Contracts 

I. Policy:

A. fundamental tension between paradigm of bargained-for K and reality that many Ks are standardized – K model assumes bargaining, but anything bargained over prob isn’t in the form, and anything in the form prob isn’t bargained over
B. advantage to using forms: you don’t have to start over every time you negotiate.  this is useful in repeated transactions that are mostly the same
C. prevailing view: use standard K law, but pay special attention to things that are likely to get weird when forms are used – offer/acceptance, mistake, unconscionability of terms, statutory interpretation

D. when more forms get used – like standard purchase order followed by standard acknowledgment or invoice – likelihood that all the terms will match gets smaller

II. Contract Formation

A. Rules

1. common law: mirror image rule.  acceptance must be mirror image of offer

a) if terms of acceptance differed at all, it was deemed a conditional acceptance, which functioned as a counter offer

b) ( last shot rule: terms of the last form sent govern the K.  considered unfair

2. UCC §2-207
(1) to determine whether there is a K: a definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the add’l or diff terms

i) is there a K acc. to this section?  if yes, go to (2); if no go to (3)

ii) a response can still be an acceptance even if it’s diff in a material way.  but if it’s diff in a critical way, it’s not an acceptance

iii) expressly made conditional – just saying it’s expressly made conditional is not suff; you have to show an unwillingness to go through w/ the deal on the other terms

iv) usually written language not considered expressly conditional, unless acc. by handwritten or verbal statement of “I really mean it”

(2) what are the terms?  the add’l terms are to be construed as proposals for addition to the K.  

i) between merchants, such terms become part of the K unless:

( the offer expressly limits acceptance to the terms of the offer

( they materially alter it

( notification of objection to them has already been given or is rec’d w/in a reasonable time of notice of them

ii) “different” is left out... when a term is diff, knockout rule usually applies (diff terms don’t become part of the K – any resulting gap is filled w/ what is reasonable or given in the UCC)

(3) conduct by both parties which recognizes the existence of a K is suff to est. a K for sale even though the writings don’t otherwise do so.  in this case, the terms consist of any on which the writings agree, together w/ any supplementary terms given by any UCC provisions (like express/implied warranties)

3. some cts will allow evidence of trade usage, course of performance and course of dealing to prevail over §2-207

4. example:                 purchase order                        acknowledgment
                                              A                      

                                              B                                              B

                                              C                                              C’

                                              D                                              D

                                                                                               E

a) terms B and D are in agreement, so no problem; they’re both in

b) term A is in, b/c not matched or altered/counterproposed (principle that offeree should read offer more carefully than offeror should read response)

c) term E is in if it’s not objected to

d) terms C and C’ represent differing terms; trend is to drop both

i) if C is a critical term, nec to the K, imply a reasonable term

ii) if it’s something in UCC, like a warranty, use UCC provisions

B. Gardner-Zemke v. Dunham Bush
1. π buying chillers from Δ.  order contains warranty provisions, but 

2. acknowledgment has diff warranty provisions, and said that silence as to these new terms = acceptance.

3. chillers delivered were not as specified, but were accepted, and later broke down.  suit over fulfilling warranty

4. ( ct says if a K was formed under UCC §2-207, the conflicting provisions knock each other out and the UCC warranty provisions control
5. between merchants the terms of the acceptance become the terms of the K if they are neither material nor objected to, which gives the sender of the 1st form a big advantage (b/c the terms of the 1st form will be the material ones) --- diff from common law, which gave sender of last form the advantage

6. since here it seems that the terms of the acceptance were not made expressly conditional on assent, it was an acceptance  rather than a counteroffer

C. Diamond Fruit Growers v. Krack Corp.
1. π used UCC language in disclaimer to say acceptance expressly conditional on assent to terms

2. Δ objected to terms, but continued to deal w/ π anyway

3. ( ct says continuing to deal together forms a K under §2-207(3).  so all terms not agreed upon fall put and UCC provisions fill in.
4.  lay the two forms next to each other, and strike anything not in common.  then fill in using appropriate UCC provisions or reasonable terms
D. warranties

1. UCC §2-313: express warranties

a) imposes warranties on sellers unless certain steps are taken to eliminate them

b) if you’re a seller and you make any affirmation of fact or promise, description, sample or model, these all create warranties that the actual product is as good 

c) principle: sellers have more responsibility than buyers

2. UCC §2-314: implied warranties

a) unless excluded or modified, a warranty that the goods shall be merchantable is implied in a K for their sale

b) that is, they must be of fair average quality, fit for ordinary purposes

c) applies only to merchants
3. UCC §2-315: fit for particular purpose

a) where the seller knows particular purpose for which the goods are intended (at the time of K), and that the buyer is relying on the seller’s expertise in selecting/furnishing goods for such a purpose, there is an  implied warranty that the goods are fit for such purpose, unless excluded or modified

4. UCC §2-316: excluding warranties

a) can negate or limit the warranty when wording is consistent w/ applicable UCC provisions

b) the language of the K must mention merchantability, and must be conspicuous

III. Interpretation

A. RS 2d §211: standardized agreements

(1) except as stated in subsec (3), where a party signs or otherwise manifests agreement to a writing, and has reason to believe that like writings are regularly used to embody terms of agreements of the same type, he adopts the writing as an integrated agreement w/r/t all the terms included in the writing

( doesn’t matter if you’ve read the whole thing
(2) such a writing is interpreted, wherever reasonable, as treating alike all those similarly situated, w/out regard to their knowledge or understanding of the standard terms of the writing

( everyone will be held to all the reasonable terms
(3) where the other party has reason to believe that the party manifesting assent would not do so if he knew that the writing contained a particular term, that term is not part of the K

( if there’s something strange or extreme, or contradictory, and the co knows it, then it’s not binding
B. Darner Motor Sale v. Universal
1. Δ insures π, a car lessor.  conflict over level of coverage for lessees.

2. original policy was 15/30, but when π bought new umbrella policy, Δ said they’d be covered to 100/300.  π relied on that statement and put 100/300 in Ks w/ lessees.

3. unequal bargaining power: big ins. co vs. small car dealer?

4. ( ct says §211 binds them only to reasonable terms, not the ones which were unfair surprise
Mistake

I. Mutual Mistake

A. ( mutual mistake is a defense when it is based on a mistaken assumption as to the conditions of the outside world, shared by both parties
1. must concern a basic assumption of fact upon which the K was based

2. party who breached must not have borne the risk that the assumption was wrong

3. the more something is like a judgment, the less likely cts will count it as a mistake

4. brings in duty, expertise, and knowledge

B. RS 2d §151: a mistake is a belief that is not in accord w/ the facts

C. RS 2d §152: when a mistake of both parties at the time a K was made has a material effect on the agreed exchange of performances, the K is voidable by the adversely affected party unless he bears the risk of the mistake under §154.

D. where the parties know that there is doubt, but they K anyway on their assumption, mistake is not a defense

E. RS 2d §154: party bears the risk of mistake when

1. risk is allocated to him by the terms of the agreement (either expressly or impliedly)

2. he is aware when he makes the K that he has only limited knowledge but treat that limited knowledge as suff

a) conscious ignorance – undertakes to perform in the face of awareness that he doesn’t know

b) if both parties are consciously ignorant, then they both bear the risk of mistake and the K is not voidable

3. risk is allocated to him by the ct b/c it’s reasonable in the circ’s to do so

a) can drive a truck through this one – lots of ct discretion

b) inc things like “an expert ought to know...”

F. Sherwood v. Walker
1. π wanted to buy Δ’s cow.  Δ said it was prob barren, so said he would sell it to π for $80, while it would be worth $800 if fertile.  when π came to pick it up, Δ said no way, b/c it was pregnant.

2. ( ct says mutual mistake, K not enforceable
3. Schultz thinks this was wrong, b/c π was really bargaining for the chance that the cow was pregnant – so he got what he bargained for.  plus Δ could have protected himself by checking cow?

G. does one party have an obligation to share their superior knowledge w/ other party?

H. Wood v. Boynton
1. π found stone & took it to Δ, a jeweler.  Δ said prob topaz, & he’d buy it for $.  she said no, but came back later & accepted.  stone turned out to be a diamond, worth $700. π suing for value of diamond

2. ( ct says no mutual mistake, & no fraud or unfair dealing, so Δ gets to keep $ and stone
3. π could have found another expert, and had time to seek other opinions

4. both parties consciously ignorant at the time the K was made, but that’s not an excuse for reviewing adequacy of consideration

J. Griffith v. Brymer (“classic” mistake case)

1. π rented room to Δ for a night to watch coronation procession.  procession was called off the night before they made the K, but neither knew it.

2. ( ct says mutual mistake as to material assumption, no K

II. Unilateral Mistake

A. what counts?  mechanical error of computation, perception, etc.

B. old rule: your mistake, your problem, unless the other party knew

C. modern trend: ( as long as there has been no reliance, and there’s timely notification of the mistake, K can be rescinded on grounds of fairness
D. RS 2d §153: where a mistake of one party as to a basic assumption has a material effect that is adverse to that party, K is voidable by him as long as he does not bear the risk of mistake AND

1. the effect of the mistake is such that enforcement of the K would be unconscionable, or

2. other party had reason to know of the mistake or it was the other party’s fault

E. Elsinore Union Elementary v. Kastorff
1. K-or forgot to add in cost of plumbing through math mistake.  when bid was awarded to him, he was asked if the amt was right & said Y.  found out it was wrong, & notified them the next day, asked to get out of it

2. ( ct says it would be unjust to take advantage of his mistake when they haven’t been harmed by it
3. it was an honest mistake, not neg

4. if there has been no reliance [yet] then mistake defense allowed

III. Nondisclosure

A. ( party who proposes K does not have a duty to disclose info about the subject of the K.
B. exception: where one party, by virtue of special position, knows a material fact, that the other party couldn’t discover in the exercise of normal diligence

C. fiduciaries have a duty, and sellers have more of a duty than buyers (generally)

D. actively lying becomes fraud

E. RS 2d §161 – when non-disclosure is equivalent to an assertion:

1. where the party knows that disclosure is nec to prevent a previous assertion from being a misrepresentation

2. where he knows that disclosure would correct a mistake of the other party as to a basic assumption and if non-disclosure amounts to a failure to act in good faith

3. where he knows that disclosure would correct a mistake of the other party as to the contents/effect of a writing

4. where there is a relationship of trust and confidence between the parties

F. Obde v. Schlemeyer
1. π bought apt building from Δ.  Δ had found termite damage & partially treated it, but knew that termites weren’t gone.  didn’t tell π about the termites.  π later discovered both the termites and Δ’s knowledge of it and stopped making payments

2. ( ct says π entitled to damages b/c fraudulent concealment.  sellers’ non-disclosure amounted to a false assertion
3. condition was dangerous and not readily apparent so can be argued that Δ had a duty to disclose

IV. Changed Circumstances - duh

Statute of Frauds

I. What’s “Within the Statute” (i.e., requires a writing)

A. 3 main types of transactions

1. if performance cannot be completed within 1 year, needs to be in writing

( if there is anyway possible to perform it w/in a yr, doesn’t need to be written (i.e., a K for payments “for life” could conceivably be completed w/in a yr if the person dies tomorrow, so doesn’t need to be written)

2. sale of goods > $500, has to be in writing

a) pretty much covered by UCC §2-201

b) part performance – even if not in writing, K becomes enforceable if buyer accepts/receives part of the goods, or pays part of purchase price

3. any transfer of land, or lease > 1 yr, has to be in writing

B. whenever the words of the statute leave any leeway, construe it as being outside of the statute

C. why the S/F exists:

1. it’s about enforcement, not whether a K exists

2. prevents fraud by someone who might claim that there was a K when there wasn’t

3. if K falls within S/F, and there was no writing, it’s a defense to enforcement

II. What Will Satisfy the Statute

A. §16 – kinds of writing

1. any signed writing that gives evidence of the terms
2. full signature not nec; an “OK” w/ initials suff

3. must state terms w/ reasonable adequacy, but some ambiguity is ok

4. should reveal what consideration made it binding

5. need only be signed by the party to be charged

6. can be obtained by piecing together several writings

7. writing may fail S/F if it states terms incorrectly

8. principal usually bound by signature of an agent on the principal’s behalf

B. §17 – electronic communications

1. parties can agree to contractually address the problem by waiving req’ts of S/F

2. parties can exchange paper copies of elec. corr.

3. cts may treat elec. records as a means of satisfying the S/F

