I. Is it a K? (must be (1) a showing of mutual assent, usually w/offer & acceptance, & (2)consideration)

1. Negotiation

A. Preliminary Negotiation

B. Duty to Bargain in Good faith
C. Meeting of the Minds
D. Look at parties’ intentions, b/c K law is about intentions
2. Is there Consideration & in what form? §17, 71 (aka giving up a legal right, including $, & get something in return)

A. Return Promise §75

1. Return promise must bind the person who’s making the return promise, & orig. promisor must also be bound

2. Promise could be illusory if the person is not binding himself

a. If promisor reserves a choice of alternative performances, then it’s illusory

i. Example=an at-will K, or where one can cancel at any time.

ii. Law Student case=law firm could fire her at any time, so not bound & can’t sue when she quits

b. Problem=maybe it’s just an output or requirement K, & use promissory estoppel if promise relied upon

B. Performance §72

1. Hamer (uncle promises nephew $ to stop drinking, so nephew performs by stopping drinking & this limitation on his freedom to drink is consid.)

2. Dahl (ppl in drug study & supposed to get drugs after, but co. breaches, claims no consid, but ct. says being in the study was consid.)

a. this is unilateral K & acceptance was performance (being in the study), so binding after start study

b. offer & acceptance issues, especially if stopped being in the study ½ way through

3. If performance is independent of the promise, it’s still consid. §80-81

a. Problem=there’s no intent to create legal relations…

C. Past Performance

1. Definition=promise is said to be given for past consid. when promisor’s motivation for making the promise is a past benefit to the promisor or detriment to the promisee that gave rise to a moral obligation

2. Webb v. McGowin=( rescues (’s life w/o being asked, & cripples himself in process.  ( agrees to pay ( a regular stipend, but after ( dies, (’s heirs stop paying.  Ct. says (’s promise confirmed belief that promisor would have promised if had opp. beforehand, so it’s valid consid. & K
a. Problem=what if ( failed or wasn’t necessary, but acted reasonably & in good faith?  Maybe enforcable, b/c ( receives benefit of attempt

b. Contrary Case=Harrington=( saves ( from axe blow, & injures hand in process; ( promises to pay, but doesn’t, & ct. says such humanitarian acts are not consid.  Case can be reconciled w/Webb (see outline)

3. Mills v. Wyman=(’s adult son dies while in voluntary care of P. ( promises to pay (, but doesn’t.  Ct. says promise not enforcable, b/c no prior obligation existed for (, only (’s son

4. Comparison btwn Mills & Webb (see outline, pg. 10)

5. Past legal obligation=Even though prior obligation can’t be enforced, if there’s a subsequent promise, the past legal obligation/consideration serves as consid. for subsequent promise, which is enforcable

a. Examples=Stat. of Limitations §82, Bankruptcy §83, Minor’s debts §85

b. Jones v. Jones=husband was supposed to pay, but didn’t, then made later promise to “make good” on paying & ct. says subsequent promise will allow wife to sue even though SofL has run on initial breach

D. Elements
1. Must be bargained for (reliance is only consideration when it’s bargained for §90)

2. Adequacy §79
a. “I promise, but only if I feel like it” is not adequate

b. Ct. doesn’t consider the adequacy of consideration, just its existence §79


i. Exception=if consid. is really nominal, ct. may intervene §71

a.  Schnell v. Nell=husband promised to pay wife’s heirs for 1 cent & ct. said too small, so it’s donative promise, & not enforceable, BUT there’s args that it was consid. (see outline)

c. Option K is exception=any consid. is ok, no matter how nominal & even if it’s never paid!

i.  Rationale=options are designed to facilitate bargain making, so should be encouraged

3. Mutuality §77 (both parties must be bound)
a. A promise to give a gift is NOT enforceable (absent reliance) b/c no consid.; a donative promise
i. Example=I promise to give you my car, you make no return promise or perf.  I am not bound to give you my car, despite my promise

ii. If you rely on donative promise, can get relief, as much as relied, through promiss. estoppel

a. you rely on promise for me to give you car, & turn down A’s offer to buy you bus pass.  then, I don’t give you my car, so you get reliance dmgs.

iii. Debate about whether to enforce donative promises (see outline)

iv. May be a requirement or output K

b. if consideration is really uneven, may be no mutuality, duress, unconsc., etc.

c. Grouse=( relied on job offer, & lost opportunities.  ( then revoked offer, but no mutuality b/c job offer was “at will”, & ( not bound.  However, ( can get relief under promiss. estoppel, b/c he relied on offer

d. Scott=( agreed that if he bought ship, he would charter it to (, but then didn’t.  ( said no K b/c no mutuality, but ct. says mutuality exists, b/c ( limited his options & bound himself

e. Miami Coke=b/c licensee could cancel at any time, no mutuality (not bound), so no K

f. Linder=( could terminate lease at any time w/10 days notice, & that 10 days binds (, so mutuality exists
g. Gurfein=( had option to cancel before it was shipped, but once shipped, can’t cancel, so ct. said mutuality exists
h. Mattei=duty of performance was conditional upon (’s satisfaction & getting other ppl’s leases, & ( claimed it was illusory promise (( wasn’t bound), but ct. said ( had good faith duty to exercise his judgment & that’s consid.

i. Lady Duff=( gives ( exclusive license to use her name, & then she uses it, so he sues.  She claims that he’s not bound himself in the K, but ct. says there’s implied promise to use reasonable efforts to enact the K




4.
Can’t be illegal or voidable or unenforcable


a. Promise to kill someone

b. Public policy reasons

E. Promise Reasonably Induces Action or Forbearance  

1. Promisor must (1)reasonably expect to induce reliance/forbearance on the part of the promisee, (2)promisee must actually rely/forbear, (3)making the promise binding must not be an injustice

a. Harris v. Time=( got envelope saying “open this & get a watch!”, & ct. said it was consid. b/c bargained for

2. Example=K you had is falling apart, & you promise not to sue if they do something in return

a. Elements of promising not to sue being consideration §74,76

1. You have to have an actual objective claim (claim must be reasonable) OR

2. Make the promise in good faith, & can’t just threaten or harass or extort

3. Used to be that you had to have both, but Rest. was changed

3. Duncan v. Black=( promised to do things for ( he couldn’t legally promise, ( threatened to sue, but ( gave ( $ not to sue; ct. says not consid., b/c (’s supposed lawsuit had no objective foundation/( couldn’t have brought it

F. Accord & Satisfaction (payment labeled “full” that’s accepted to get rid of a debt is consid. & discharges the debt)

1. Requires offer, acceptance, & consid.

2. Flambeau=( sold computers to (, but ( didn’t use them, so ( sends check to ( for lesser amount, & ( cashes check, so is that payment in full? Ct. says that accord & satisf. is implied, b/c check cashed, & that consid. on part of ( is interest lost for paying early, which is problematic.

G. EXCEPTIONS & things that are NOT consideration

1. Performance of Legal Duty

a. Rationale=performance was not based on the promise, it was based on duty, so gave up nothing (no consid.)

b. Gray v. Martino=cop tried to collect reward, but couldn’t, b/c he had legal duty to give info about thieves

c. Denney=only deputy can collect reward, b/c didn’t have duty to deal w/bank robbery, & everyone else did

2. Nominal Consideration §71
3. Illusory Promise (sound like you’re promising to do something, but if you really analyze it, it’s nothing)

4. Preexisting Duty §89

a. If you already have a duty to perform, then that duty can’t be used as consid. in another K


3. Reliance §90 (you rely on the other party to live up to their promise in the K)

A. Promissory Estoppel

1. Elements

a. A promise

b. promisor reasonably expects to induce action or forbearance

c. Party relied on promise

i. Must prove that you relied, or 

ii. show that promise was donative promise to charity, or related to wedding (e.g., dowry)

2. Equitable Estoppel=representation/statement of fact by one party that induced reliance in other party.

a. Example=I make a promise, knowing it will induce your reliance (promis. estoppel) & I intend not to honor it (I lied about the implied fact that I’ll keep the promise, which is equitable estoppel).  You rely, I breach.

3. Bacardi=( was going to be bought by Nat’l but got assurance from Bacardi that they’d stay w/(, so didn’t sell themselves, but then Bacardi left, & finally got bought by Nat’l for much lower price, so sued Bacardi for reliance to stay w/(; Ct. said no K, no mutuality, no consid & ( gets reliance dmgs; see outline pg. 13 for more)


4. Is there an Offer? §24,26,30,33


5. Can there be Acceptance? §24,25

A. Rejection §38-40

B. Counter-offer §38-40

C. Lapse of time §41,49

D. Revocation §42,43,46

E. Death or Incapacity §48

F. Non-occurrence of a condition §36(2)
G. Option K has special types of termination
1. B/c you paid for option, you’re entitled to entire period you paid for, usually

H. Look at intent of offeree to accept or not


6. How can you Accept?
A. Promise §56,69

B. Performance §54
C. Silence §69
1. Generally doesn’t work

2. Parties can designate silence as acceptance

D. Behavior

1. Holman K’or listed the subK’ors bid on the general bid & the ct. said that wasn’t acceptance, but somehow you may be able to accept w/behavior short of performing


7. Problems of Offer & Acceptance §51,54,56

A. Mailbox Rule (crossing in the mail issues)

B. Auctions
C. Notification may not have been given, but might not be required

7. General Problems that might void the K

A. Mistake (see Misrep. & nondisclosure handout) §151

1. Misrepresentation §159-64 (likely to induce a reasonable person to make a K)
2. Mutual Mistake §152

a. Was risk of error allocated?

b. K may be voided, depending on circumstances

c. Was mistake about an underlying assumption of the K

i. if yes, then no K

ii. if no, then look at other stuff

d. Who’s fault is the mistake?

e. Is there reliance on the mistake or on the K in general sec

3. Unilateral Mistake §153

a. One party makes a mistake

b. Depends on who’s at fault

i. No one at fault = Could get reliance dmgs, but can only void the K if there’s unconsc.

ii. Both at fault = (One party makes mistake N’ly, other knows about it, but doesn’t do anything) = K can be voided

iii. Mistaken party at fault = Can’t void unless unconsc. & will prob’ly get reliance dmgs. 

iv. Non-mistaken party at fault = Party caused mistake or had reason to know about it=no K, no dmgs.

4. Concealment §160; Weintraub
5. Nondisclosure

a. There’s some impt. info vital to K & I hide it


i. 
Termite case

ii.
Other termite case
b. Basically, courts disagree whether or not there’s a duty to disclose, sometimes hinges on if it’s impt. to K, or moral obligation

B. Duress = K induced by (1)improper threat (2)by party, & (3)there’s no reasonable alternative §175

1. voidable by the victim, but right to void can be waived if she continues w/K for a time

2. If duress/threat is done by 3rd party, K is voidable, unless the other party in good faith & w/o reason to know of duress either gives value or relies materially on the transaction

3. Improper Threat= §176

a. what is threatened is a crime or a tort, or use of civil process made in bad faith, OR

b. threat is a breach of the duty of good faith & fair dealing under a K w/the recipient

c. resulting exchange harms the recipient of threat & doesn’t significantly benefit party making threat

d. prior unfair dealing by threatening party

e. what is threatened is otherwise a use of power for illegitimate ends
4. Tension btwn parties being able to use barg. power (freedom of K) & not using it improperly

5. Terms of resulting K are unimportant, b/c K could be perfectly fair, but be invalid b/c of duress

6. Batsakis=( in Greece signed crazy K w/( to have inflated exchange rate for $.  ( sued to enforce it when ( didn’t pay, & ct. says tough for (, “it was just a hard bargain”, mere inadequacy of consid. is not enough for duress

a. Problem=but ( was in a tight position w/no reas. alternatives

7. Chouinard=( forced to harsh compromise (selling his % of co.) to save co. & ct. says not duress, just tough choice

8. Post v. Jones=ship refused to help salvage wrecked ship w/o hefty fee; ct. says rescue ship “crossed the line” w/it’s bargaining power, espec. w/ship having no alternatives.  Same ruling for Ppl v. Two-Wheel
C. Unconscionability §208,2-302

1. Procedural=absence of meaningful choice
a. unbalanced bargaining power

b. unfairness in the process

c. terms in very fine print, or complex

d. oppression, like lack of options, no meaningful choice exists, kind of like duress

e. surprise (no reas. opportunity to review terms of K)

2. Substantive=terms of K are unreasonably favorable to one party

a. overly harsh allocation of risks or costs, not justified by the circumstances

b. Measured at the time of creation of K (not ex post, but kind of ex ante)

c. K terms unfairly favor one party

d. can infer procedural unconsc. from substantive

3. Generally=must have both Procedural AND Substantive
a. unfairness in effect of the terms of the K

b. Courts can void whole K or parts of it

4. Cases

a. Carboni=loan at 200% interest, which is 10x higher than mrkt price; Proc=oppression, b/c loanee’s EDistress & lack of options made for no meaningful choice; Subst=10x higher; Problem=(1)loaner should be able to set high terms to protect himself from risk; (2)now poor ppl w/no credit can’t get any loans

b. Davis v. Kolb=timber case, where ( said he knew all about timber, but didn’t.  Subst. unconsc. was clear, so procedural inferred

c. Toker=refrig. sold door-to-door; Proc=hi-preshr sales tactics & buyer can’t change mind; Subst=2.5x mrkt price

d. Williams=welfare woman buys furniture, but if defaults, guy can take all the stuff back; Proc=inequality of barg. power, complex terms of K; Subst=unreasonable terms; Problem=ironically, court was trying to protect poor ppl, but now that such Ks are unenforcable, poor ppl won’t be able to get furniture at all.

D. Fraud

E. Public Policy §178

1. Don’t want to interfere w/personal, family life, etc.

a. Miller (K btwn spouses about respective duties & Ct. said no consid. & void for pub. policy)

2. If the K is enforced, will it disproportionately afffect women, minority groups, etc.?

3. Maybe K supports public policy, like Baby M (surrogate mother K)

8. Is it a K implied in Fact?

A. Look at whether parties are acting like there’s a K

B. Look at whether there’s reliance
C. Behavior manifests assent to the K
9. Is it a K implied in Law?

A. Principle of Unjust Enrichment, so it’s not a K, but you have to pay for the benefit you received

II. What does the K say?

1. Parol Evidence Rule (PER)

A. If you have a completely integrated K & prior agreements outside of it, those agreements are inadmissible as evidence & discharged (agreements are no longer valid)

B. Theory: Integrated K says everything, so no other agreements are needed

C. Partial integration = Ct. says that K is not complete & evidence of prior agreement & negotiation may be admitted

1. Wilston theory = If the K seems complete, it is complete & you only look at what’s there

2. Corbin theory = You can use all evidence in deciding whether or not the K is integrated, including past agreements (e.g. look at pattern of negotiation to decide if K is completely integrated)

D. Exceptions or doesn’t apply to:

1. Illegality in the integrated K, e.g. lie about price to avoid higher taxes

2. Fraud

3. An oral condition to the formation of the K, e.g. 


2.
Trade Usages

A. Trade usage (w/in the trade) §222

B. Other usages §219-221 (e.g. teenage slang or commonly known name for some place, like Lover’s Lane = wherever it is)

1. principle is that everyone knows what it means

C. Trade between parties §223 (w/i transaction, specific to parties)

D. Considerations


1. Matters if the parties knew or had reason to know of the usage 


3.
Gap-filling/Incomplete Ks

A. Parties’ Intentions

1. Look at parties’ intentions to see how K dispute should be resolved

2. If don’t know intentions, use default rules to find hypothetical intent (what most parties would want)

B. Reasonableness Standard

C. Immutable Bkgrnd Rules

1. Rules you can’t K around, like good faith, public policy concerns

2. Diff. from default rules, which can be K’ed around

D. UCC Standards

E. Can have 3rd party fill in a gap (see handout on reasons for incompleteness of Ks)


4.
Problems of Performance

A. Order of Performance

B. Type of Performance Duty
1. Concurrent/Simultaneous Performance
a. employment Ks “I’ll keep paying you if you keep working” & vice versa

2. Conditional Performance (Unilateral K)

a. I’ll give you $1 if you walk across the bridge

3. Independent Performance

a. Both have obligation to perform, no matter what other party does

C. Modification (when something in the K changes & the K needs to be modified) §2-209,89

1. Elements

a. Must be an incomplete K for Rest., but not for UCC

b. Do case by case, b/c ex post risks where party can extort the other

i. 
Lingenfelder=(, architect, tried to get extra % on top of K’ual agreement, & ( offered extra 5% for compliance, but ct. said extra 5% is invalid, b/c ( had K’ual duty to perform for orig. amount

ii.
Rationale=can’t take advantage of other’s necessity in order to modify K

c. Modification should be fair & equitable
d. New circumstance must be unanticipated (otherwise, one of the parties has already bore the risk)

i.  Exception=UCC says you can modify, even if anticipated, but must have good faith

e. If modification entails value for both parties, there’s consid. on both sides & new promises are mutually enforceable

D. Waiver (one party waives the obligation of the other party)

1. Elements

a. waiver is given in exchange for consideration
b. if w/o consid., then must (1)not be a material part of the exchange AND (2)uncertainty of the occurrence of the condition was not an elment of the risk assumed by the party who gave the waiver

c. Condition=qualifies/modifies the duty: only have to perform based on that condition, BUT hard to disting. btwn condition & promise.  Remember, conditions can only be waived w/o consid. when not material part

2. Clark v. West=if author doesn’t drink, publisher will pay more per page.  Author drinks, but publisher seems to waive requirement.  Was it a condition?  If so, was it waived?  Ct. says yes, condition just qualified duty & was external, & waivable, b/c consid. was writing quality books

a. Problem=author relied on publisher’s waiver, so could’ve got reliance dmgs, but strange, b/c he was just performing his orig. K’ual duy anyhow.

3. It can be retracted under certain conditions §84

a. If there’s still reasonable time for the occurrence of the condition AND 

b. reinstatement of condition wouldn’t be unjust b/c of material change in promisee’s position

c. OR condition is material part of the K

4. Distinction btwn Waiver & Modification for UCC

a. Waiver can be w/drawn, assuming there’s no reliance §2-209(5) & can be done w/o consid. §1-107

b. Modification can be made w/o consideration, but can’t be w/drawn

c. Restatement treats modification & waivers similarly §89

E. Good faith

1. Tool of interp.

2. Gap filler
3. When literal K contradicts duty of good faith, the ct. will use good faith to change the K

a. One party prevents other from performing

b. A corporation

c. Employment Ks terminable at will

d. One party deprives other of benefits conferred under the K

f. A term left to the discretion of one party is limited by the duty of good faith (if you give a party discretion, you have to exercise that discretion in good faith)


5.
Special Types of Ks

A. Option K §87

1. An option is a promise to hold an offer open for a fixed amount of time (once performance is started, there’s an implied promise that offer will be not be revoked; both bound)

2. Once option is accepted, there’s a K, b/c mutual obligation

a. Scott=( agreed that if he bought ship, he would charter it to (, but then didn’t.  ( said no K b/c no mutuality, but ct. says there’s mutuality, b/c ( limited his options & bound himself

3. Generally, NOT enforceable on their own (when no one’s taken up the option)

a. Exceptions=

(1)there’s consid.

(2)reliance on the option K

(3)offer is in writing for reas. time & there’s consid. §87


4.
Examples=see consideration examples
B. Form K §207
1. What is it? = Generic, written by one party, & other signs it; can’t negotiate terms

2. Examples = Tickets to travel, insurance agreements

3. Issues

a. What if term in one form is diff. from another, e.g. buyer/supplier Ks

C. Requirement K §2-306 (buyer)
1. Definition=”I’ll buy all the widgets that I require/need from you & only you”

2. Modern UCC Rule=parties have limited their options, so mutuality is satisfied

3. Old Rule=if I don’t end up needing anything, then I haven’t been bound, & it’s illusory promise

D. Output K (opposite of Requirement K) §2-306 (seller)

1. Definition=“I’ll sell you & only you all of my widgets” (my entire output)

2. See above for modern vs. old rule (UCC says these are good Ks, so honor them)

E. Unilateral K=The offeror seeks nothing but a performance
1. Uncle case, where he’d pay nephew $ if don’t smoke (uncle is bound if nephew performs, but if nephew doesn’t perform then nephew isn’t in breach & uncle isn’t bound)

2. Once you begin performance, offer can’t be revoked, b/c you assume that the reason performance is being done is in reliance on the promise, BUT ideally, offer can be revoked, b/c offeror wants complete perf., & should only be bound to partial perf. if offeror agrees to pay offeree for “trying” to do something.  Cts. find ways around this through reliance

III. Breach

1. General Consideration for Breach

A. Public Policy, i.e. unconscionability of the K

B. Parties’ Intentions, actual or hypothetical (default rules)
1.
If know the actual intentions of the parties, use them, but if not, use default rules, which are hypothetical intentions (what most parties would want in that situation)

C. Tort-like factors, such as fault & N
1.
Usually not used in K, but argument that if one party is at fault, the other party will prevail (Peerless)

2.
N is sometimes relevant to whether there’s a K or not

D. Balancing of Interests
1.
Holman=general K’or wanted flexibility & so did subK’or(?); both parties want to increase their net benefit, so both will prefer flexibility

2. Types of “Breach”

A. Anticipatory Repudiation

B. Intentional Breach
C. Unavoidable Breach
D. Substantial/Total Breach
1. Ct. determines it

2. You didn’t really perform at all, you were just faking it

E. Minor Breach

F. Substantial Performance is not a breach
1. Trivial & insignificant difference w/final product

2. Didn’t frustrate purpose of K
3. No bad intention, i.e. inadvertent breach or no fault

4. Undue burden to fix the error (like building)

5. Whether dmgs are fair under the circumstances

6. Quantum merit can be given when there is no substantial performance

G. Express conditions are not breaches, but K is voided §224

1. An objectively uncertain event that determines whether K is enforced

a. Precedent = If the condition occurs, it activates the K (e.g. if it rains tomorrow, I’ll sell you my umbrella, & then it rains tomorrow, & the K is then activated)

b. Subsequent = if the condition occurs, it terminates the K (e.g. I’ll sell you my umbrella unless it rains tomorrow & then it rains tomorrow, you must give the umbrella back)



2.
If not an express condition, then it’s a promise, & if it’s a promise, then go ahead w/dmgs.


3.
REMEDIES FOR BREACHES
A. General Things to think about
1. Which damages measure is the best?

2. Are the damages foreseeable

3. Are the damages certain

4. Duty to mitigate

5. Don’t want to be punitive, but just compensate & even things out

6. Can’t combine certain types of damages

a. main reliance OR restitutuion

b. expectation OR restitution

c. Expectation OR reliance

d. restitution AND incidental reliance

B. Expectation Dmgs.=puts you in same position as if no breach occurred) §347

1. What is it? = Value of promised performance – costs & losses avoided– benefits received + incidental dmgs + consequential dmgs

a. K Value=value of promised perf. to aggrieved party, e.g. K to give house, but don’t, so get value of house

i.
e.g., K for A to pay B $100 at completion of house, but B only completes ¼ (cost B $25), so it’s $100-$25 (benefit A rec’d)

ii.
e.g. deposit $ w/bank that promises 5% interest, but only gives me 4%, so I get 1% expect. dmgs.

b. Net profit=profit party would’ve gained from K had K not been breached (what is still owed)

i.
e.g., pay 100 for house worth 150; breacher fails to give house; 50 is expect. dmgs.

2. When to use it?

a. in sales of goods issues

b. when most favorable to aggrieved party (bigger $ amt.)

c. when breach is efficient (e.g. another party comes along & will give you $20 for something you K’ed to sell for $5, so breach the $5, pay the expect. dmgs., & then sell for $20, w/net profit of $15)

d. when you know what the value of the promised performance is

e. when dmgs were foreseeable, & no duty to mitigate them 

3. Breach of K to perform services §230-37, 241-45 (performer breaches)

a. Diminution in Value vs. Cost of Completion

i. Diminution in Value=diff. btwn value of what owner received & value of what owner would have received w/o the breach

ii. Cost of Completion=diff. btwn K price & cost of completing the K

b. Jacobs & Young v. Kent=K’or used brand X pipes instead of brand Y (same quality, though) & ct. decided diminution in value, b/c cost of replacing was “grievously out of proportion”

c. Peevyhouse=K allowing ( to strip mine (’s land had a clause requiring ( to repair damage to (’s land, but ( didn’t repair land & ( sued.  Ct. said b/c cost to repair land was $29K vs. $300 diminu., disproportion, so $300

d. Exception=Idiosyncratic/Subjective Value
i. Is the main object of the K the subjective value, or incidental to the K?

ii. Was the subj. value negotiated in the K?

a. Eastern Steamship=Co. loans ship to Navy, & cost of repair is more than ship’s worth, so ct. awards value of ship, noting that neither party had anticipated the cost disparity

iii. Is there a real intention of ( to use the damage $ to correct subj. value?

a. Advanced v. Wilks=ct. says jury can decide based on owner’s likely use of $--where property held solely for investment, diminution; where significant to owner, cost of completion

iv. Is it a private person?  If so, subj. value more likely

v. Type of property: Private (home) vs. Investment?
a. Fox v. Webb=owner plans to live in house, so should get actual place & aesthetics no matter how much it costs to complete

b. BUT Grossman=house was built facing wrong way, but ct. finds to build it again would be economically wasteful; house went up in value, so no diminu, but can get diminu in value btwn value of house they K’ed for & value of house they actually get

vi. Was it anticipated by negotiating parties or was it a surprise?

vii. Was there a willful breach?

a. if yes, then use most favorable dmgs to aggrieved party

b. Elmira=K’or knowingly uses beams that clash w/scheme & ct. grants completion

c. HPDroher=K’or uses short beam, creating saggy floor in house.  Ct. says good faith mistake & awards diminution, not major cost of repair.

4. Breach by Receiver of the Services §245-48

a. can’t recover in excess of full K price

b. expenses in preparation are not recoverable unless they can be regarded as part of the cost of performance

c. Deduct from dmgs $ installments already paid & materials on hand that would’ve been used 

d. if full perf. would’ve resulted in loss to (, amount of loss must be deducted

5. Breach by Seller of Goods §250-54, 2-271(1)

a. UCC 2-713=Usual measure is the difference btwn the K price of the good & the market price of the goods at the time the buyer learned of the breach plus any incidental or consequential damages

b. Don’t forget about duty to mitigate & cover

c. If goods are unique, then right to specific performance §2-716(1)

d. Late goods=If goods were to be resold by the buyer, & seller had reason to know this, buyer can recover dmgs for reduction in market value of goods btwn time performance was due & time perf. was rendered 2-717

6. Breach by Buyer §254-260

a. Seller can get dmgs of K price-market price at time & place for tender under the K§2-708

b. Seller can resell goods in reas. manner & recover diff. btwn K price & resale price

c. Key is to put Seller in same position as if K wasn’t breached (expectation)

d. Used goods=
7. Fried likes this, b/c it’s the closest thing to having the promised enforced

8. Limitations
a. Foreseeability of damages

b. There’s a duty to mitigate the damages

c. Must be parties in the K, not 3rd parties

d. Certainty of damages (must prove them, which is hard, especially in lost opportunity situations)

C. Reliance Dmgs.=puts you in same position as if K had never been made §349
1. What is it? = Main reliance damage – benefits received + incidental reliance dmgs + consequential damages

a. Main reliance=costs, efforts, labor that aggrieved party invested in perf. of K or in prep. for perf. 

i.
e.g. paid 100 for house, but don’t get house, so get 100; work for you & don’t get paid, so value of work is reliance damage

b. Incidental reliance=costs that aggrieved party incurred relying on K, which are not main

i.
e.g., K’or says you’ll get house on May 1st, so make Ks w/other parties to work on house on May 1st, but then house isn’t ready, so get dmgs for having to pay other parties, who now can’t work

c. Lost opportunities=(part of incidental reliance) compensation for lost opportunities resulting from breach

i.
e.g., agreed a year ago to pay 100 (& paid), now value of house is 150, but don’t get house, so I could’ve put that 100 into other house & it would’ve grown in value just as this house did

ii.
losses must be foreseeable & must be proven (which is hard to do)

2. When to use it?
a. when don’t know value of performance

b. when most favorable to breacher (smaller $ amt.)

c. when aggrieved party has a losing K at time of breach

3. It’s an intuitive torts dmgs.-like rationale

4. Hairy Hand=Dr. promised ( a good hand, but got hairy one, so relied on getting a good hand.  ( could get reliance dmgs. for pain & suffering related to the operation itself (main reliance dmgs), b/c of the breach (“extra”), & after the operation (conseq.); note that couldn’t get expect. dmgs for op. itself, b/c pain bargained 4 regardless of outcome

D. Restitution (everyone gets back the benefit conferred to the other party) §371-77

1. Give back either

a. exactly what you received OR

b. the value of what you received

2. Benefits received from third parties?

3. Rationale=Don’t want unjust enrichment, especially for breachors

4. Naval v. Berkeley=( sold paperback version of book before time agreed upon in K & benefitted from the breach. Ct. awards only damages for lost profits, b/c of unjust enrichment to the breachor (see outline pg. 17)

E. Specific Performance (very rarely given) §2-709,2-706

1. Discretion of court

2. Impossibility

3. Certainty of terms §362

4. Difficulty of enforcement & supervision §366

5. Adequacy of Damages §355,360

6. Fairness §364

7. Public Policy §365

8. Parties’ Agreement Rev. §2-807

9. Unique Goods

10. Output & requirement Ks

11. Employment Ks §367

12. Construction (rarely given)

F. Get rid of K altogether AKA substantial total breach

1. Not really a remedy, but can happen depending on what the breach is

2. Restitution is a common remedy for this

G. General Problems w/deciding how much dmgs to give

1. Subjective value & proof thereof

2. Proving the dmgs. themselves

H. Duty to Mitigate §350, 2-704(2)
1. Injured party should not increase dmgs, & is also bound to decrease dmgs, when possible, & if they don’t then can’t get reasonably avoidable dmgs.

2. Mitigation need not be least expensive option, only a reasonable option

a. Kellet Aircraft=to mitigate, ( chose Cutler to make cabinets (b/c of prior dealings), even though more expensive, but ct. said that was ok, b/c of prior experience w/co. & speed of delivery

3. Luton Bridge=K’or kept building even after county said to stop, so ct. said only get dmgs up to time of county’s breach plus lost profits on whole

4. Shirley McLaine=wasn’t req’d to take another job that’s new & different in quality & type; must be comparable or substantially similar, BUT dissent says it’s not different or inferior, but is “different kind” (non-acting job)

5. Southern Keswick=E fired & got another job, even though not required, but new salary can be part of mitigation

I. Unforeseeability §351

1. Things that they know or should have known count in deciding whether awarding dmgs is ok

2. Hadley v. Baxendale Principle

a. injured party can only get dmgs arising naturally from the breach (imputed knowledge) OR

b. potential dmgs were reasonably to have been in contemplation of both parties at time K was made (actual knowledge)

3. Exception=Ct. can limit recovery in order to avoid disproportionate compensation

a. Hypo=taxi driver knows you’ll lose $1million if miss meeting, but not liable for breach

4. Use reasonable person standard for foreseeability

a. Victoria Laundry=boiler to dye clothes arrives late, so laundry loses business & ct. says breacher reasonably should have known, so must pay

5. Considerations:

a. Likelihood of loss

b. Causation—breach needn’t be the sole cause of harm, but must be “chief”

c. Harm recovered for needn’t be the most foreseeable one

i.
Hector Martinez=strip-mining machine delivered late, & ( seeks dmgs for lost opportunity to use machine, not lost value of machine

ii.
Koufos=vessel delivering sugar takes detours & arrives later than K stated, & since then sugar prices have dropped, & ct. says this drop was foreseeable enough (suggests rule of at least 25% chance)

6. Default Rules should include un/foreseeability, b/c both parties would want their dmgs minimized if they’re breachers

a. Ayers & Gertner Theory of Penalty Default Rules=The party w/the most info is penalized, & if party stays silent, not fair to other party, so penalized.

i.
e.g. Unforeseeability is a PDR, b/c if know of potential losses, party should share (no recovery of them if there's a breach, b/c not foreseeable)

J. Uncertainty §352, 1-106(2)
1. Modern Trend=cut off dmgs only when uncertainty is severe

2. 3 options for courts when there’s uncertainty

a. Award dmgs to best of ability

i. Ashland=dmgs resulting from loss of future profits are often an approximation

b. Don’t award dmgs at all

i. Kenford=dmgs for loss of future profits not used, b/c uncertain

c. Give dmgs for lost chances (not full amount)

i. Chaplin v. Hicks=newspaper beauty contest, & ( chosen by subscribers, but photo lost, & unknown if she would’ve won, so ct. allows jury to award dmgs for lost chances (e.g. 30% chance of winning=30% of dmgs)

3. New Business Rule=where breach prevents new business from starting, cts. are hesitant to give dmgs for future profits, b/c too speculative (see O pg. 24)

K. Mental distress/emotional disturbance §353

1. Must have bodily harm, or be particularly likely result of breach


a. marriage case (walking away from altar is likely to cause ED)

L. Liquidated Dmgs §356, 2-718

1. Definition = When K specifies dmgs. in event of breach

2. Ct. sometimes upholds them, depending if they’re fair & reasonable, might infringe on right of other creditors, might indicate imbalance of barg. power.  Cts. really eager to look at b/c it’s just about $

IV. Philosophies


1. Efficiency Theory

A. Basically, people work to maximize their profits & Ks should promote maximizing everyone’s profits/benefits (not necessarily equally).  The courts should implement rules that either generally maximize everyone’s profits, or in a specific case, the court should look at what would be most efficient for those parties (either ex ante or ex post)

B. Want people to rely on Ks, b/c that’s efficient; that’s why there’s reliance dmgs, so that ppl will rely on Ks

C. Lowers t/x costs

D. Allocation of risk to cheapest cost avoider (Coase), assumes rationality & having info

2. Fried – Autonomy & Trust theory (Theory of Wills)

A. A K is binding b/c the promise is morally binding b/c promisor invited the trust of the other party

B. Only look at the will of the parties, don’t use an objective reasoning standard

C. Two parts to the theory

1. What makes institution of promising morally binding?

a. Autonomy & trust: by subording both wills in short run to mutually promote & have benefit to both in the long run.

b. Strange to say you’ll benefit by subordinating will, but other is doing it too, so you can both benefit

c. If you break a promise, it weakens the institution of promises

2. Moral Obligation=promise invokes convention where ppl expect the promised performance, so you’re inviting another’s trust, & to break promise is abusing that invited trust (non-utilitarian rationale)

D.
Idea is that you have a full agreement & a meeting of the minds b4 you have a K 

3. Athiya – K is admission of prior obligation, which is morally binding

A. Promise is just an admission of the obligation that existed independently of & before the promise

B. Writing down the K admits that obligation that was always there b/c of benefit or reliance, e.g. Employee & R

C. Obligation comes about b/c someone relied or rec’d a benefit, & getting a promise is a benefit

D. Differs from Fried, b/c Fried says you have to agree to be bound & here, you’re bound b/c circumstances say you’re bound & the K is just admitting it

E. No reliance & no benefit=no dmgs.  E.g. A promises to buy B’s house, but then changes mind.  Law expects A to compensate B for lost profits, but Atiyah says there should be no dmgs, b/c no reliance & no benefit

4. Meeting of the minds=there’s an agreement btwn two ppl, who are competent & agree to the terms in the K, so honor it
5. Tension btwn absolute liability & fault

6. Ex ante (at time of creation of K)

7. Ex post (at time of breach, what are the considerations?)

8. Objective vs. Subjective

A. Plain language vs. fuzzy intentions

