LAND SALE CONTRACTS, MORTGAGES AND DEEDS

I. LAND SALE CONTRACTS 

A. Statute of Frauds: The Statute of Frauds is applicable in all states to any contract for the sale of land, or for the sale of any interest in land. Therefore, either the contract itself, or a memorandum of it, must be in writing. 

1. Memorandum satisfying: A memorandum of the parties’ agreement, summarizing some terms but not the entire oral agreement, will satisfy the Statute if it specifies the following: (1) the names of the parties; (2) the land to be conveyed; (3) normally, the purchase price; and (4) the signature of the party to be charged (i.e., the party against whom enforcement is sought). (Example: Seller writes a letter to Buyer, confirming the provisions of their oral contract for the sale of Blackacre. This letter will constitute a sufficient memorandum if Buyer seeks to enforce the contract against Seller, but not if Seller seeks to enforce it against Buyer.)

2. Part performance exception: There is one major exception to the Statute of Frauds for land sale contracts: under the doctrine of part performance, a party (either buyer or seller) who has taken action in reliance on the contract may be able to gain at least limited enforcement of it. 

a. Acts by vendor: If the vendor makes a conveyance under the contract, he will then be able to sue for the agreed-upon price, even if the agreement to pay that price was only oral.

b. Acts by purchaser: Courts are split as to what acts by the purchaser constitute part performance entitling him to specific performance. 

i. Possession plus payment: Many states hold that if the buyer takes possession, and also makes payments, this will be sufficient part performance that the seller will be required to convey the property.

ii. Improvements: Also, in many states, a buyer who takes possession and then either makes permanent improvements, or changes his position in reliance, can require the seller to convey.

iii. "Unequivocally referable" requirement: Most courts say that the buyer’s part performance must be "unequivocally referable" to the alleged contract. Thus the buyer must show that the part performance was clearly in response to the oral contract, and not explainable by some other aspect of the parties’ relationship. (Example: D orally promises to convey Blackacre to P if P will move in with D and care for D in his old age. P does so. P is distantly related to D. D dies without ever having made the conveyance. If P sues D’s estate to enforce the alleged oral agreement, P will probably lose because P’s part performance (moving in and caring for P) is not "unequivocally referable" to the oral contract, since P may have been doing it out of affection for a relative.)

Hickey v. Green -- MA 1982:

a.
Buyer signed check (enough for SoF against buyer but not seller)



b.
Seller didn't deny oral contract (what if she did?)

c.
No written agreement was expected (if one were expected, no K?)

d.
( knew that ('s were planning on to sell their former home (if not actual knowledge…should have known?)

e.
A permissible inference that a rapid sale of ('s house was expected.

f.
OLD LAW -- Strict on SoF


i.  Payment made to seller


ii.  Change of possession


iii.  Value of improvements by buyer

g.
NEW TREND -- Towards reliance


i.  Are evidentiary fxns of SoF met?

ii.  ( made a promise upon which:

a) (s reasonably acted in reliance before repudiation

b) (s changed their position such that restitution is inadequate (if not, restitution)



h.
Damages depend on whether ( sold their house already (specific perf/restitution)

COMPARE -- Walker v. Ireton -- KS 1977:  Sale of farm did not constitute sufficient reliance on oral K since not contemplated by parties and not foreseeable by seller.  Written K was discussed.  Seller never cashed check.  Refused specific performance (restitution? $50 for sure/expectation? is it calculable?)

B. Time for performance: In a suit for damages, the time stated in the contract will be deemed to be of the essence, unless the parties are shown to have intended otherwise. (Example: Seller refuses to close on the date specified in the contract. Buyer may bring a suit for damages for the delay, even if it is only a few days.) 

1. Equity: But in a suit in equity (i.e., a suit for specific performance), the general rule is that time is not of the essence. Therefore, even if the contract specifies a particular closing date, either party may obtain specific performance though he is unable to close on the appointed day (so long as he is ready to perform within a reasonable time after the scheduled day). (Example: The sale contract specifies a November 1 closing date. Buyer has trouble lining up his financing, so he can’t close on November 1. The contract is silent about whether time is of the essence. By November 15, Buyer has his financing lined up, and asks Seller to close. Seller now refuses. In the absence of strong evidence that the parties intended time to be of the essence, Buyer will probably get a court to order Seller to convey even though Buyer missed the November 1 closing date.)

C. Marketable title: Nearly all land sale contracts require the vendor to convey a marketable title. (Even if the contract is silent on this issue, an obligation to convey a marketable title will be implied by the court.) 

1. Definition of "marketable title": A marketable title is one that is free from reasonable doubt about whether the seller can convey the rights he purports to convey. Thus it is not sufficient that a court would probably hold the title good in a litigation. Instead, the title must be free from reasonable doubt so that the buyer will be able to resell in the future. The purchaser is not required to "buy a lawsuit".

2. Defects making title unmarketable: Here are some of the defects that might make title unmarketable:

a. Record chain: First, anything in the prior chain of title indicating that the vendor does not have the full interest which he purports to convey, may be a defect. (Examples: A substantial variation between the name of the grantee of record in one link and the name of the grantor in the following link is a defect. Similarly, a substantial variation in the description of the land between one deed and the next may be a defect.)

b. Encumbrances: Second, even if the vendor has valid title to the property, an encumbrance on the property will normally constitute a defect.

Specific Encumbrances





Encumbrance?


a.
Private covenants






YES


b.
Violations of private covenants



YES


c.
Public ordinances/zoning




NO


d.
Violations of public ordinances



YES


MATERIALITY:
Defect must be of substantial character and cause buyer to suffer injury.

PRESENT:

Mere possibility or conjecture of future problem with title not sufficient.

i. Mortgage or lien: Thus an outstanding mortgage would be an encumbrance making the title unmarketable. (However, the vendor has the right to pay off the mortgage at the closing, out of the sale proceeds.) Similarly, liens (e.g., a lien for unpaid taxes, or a lien gotten by a judgment creditor) are defects.

ii. Easement: An easement will be a defect if it reduces the "full enjoyment" of the premises.

iii. Use restrictions: Similarly, privately-negotiated use restrictions (e.g., a covenant whose burden runs with the land, to the effect that only residential structures will be built) can be a defect.

iv. Land-use and zoning violations: Most courts hold that violations of building codes are not encumbrances on title. But a violation of a zoning ordinance usually is treated as an encumbrance.

Lohmeyer v. Bower -- KS 1951:


a.
K of sale = free and clear of encumbrances…subject to restrictions of record


b.
Abstract = private covenant restricted to 2-story houses (house was 1-story)


c.
City zoning = 3' clearance from rear/side of lot (house was w/in 18")

d.
Violation of private covenant and public ordinance are encumbrances, ( free to rescind b/c not on the record.

e.
( does not need to accept offer to correct imperfections b/c the resulting property would not be what bargained for.

Conklin v. Davi -- NJ 1978:



a.
K = title shall be marketable and insurable



b.
Many titles imperfect of record are nonetheless marketable.



c.
Marketable title ( clear title of record



d.
Here, AP claim is not sufficiently doubtful if 




i.  outstanding claimants could not succeed if they were to assert claims




ii.  no real likelihood that any claim will be asserted



e.
Sellers not required to perfect title if not specified in K of Sale

f.
Cannot get out on basis that title not insurable (they got it)



g.
How to avoid…"TIME OF THE ESSENCE" clause to avoid litigation to quiet title

HOWEVER:  If buyer can show outstanding record title in other person, burden should shift to seller to establish title by AP.

PROBLEM:  Claim against land in rem may be subject to collateral attack.  Any Tom/Dick/Harry could have QC deed from AP title holders.  Court must say "SMALL CHANCE."

3. Agreement and notice: But the parties may agree that certain kinds of defects will not constitute unmarketable title. This agreement will normally take place in the contract of sale. (Example: Buyer and Seller agree that a particular easement held by X across the property will not render title unmarketable. The court will enforce this agreement.) Also, the buyer may be held to be on notice of certain defects, and therefore held to have implicitly agreed to take subject to them (e.g., where a right of way across the property is very visible to anyone who looks even casually at the property).


Encumbrances can be "excluded" by terms of contract "…subject to…of record"


Private covenant on record




=
Cannot rescind


Violation of private covenant not on record
=
May rescind


Public ordinance/zoning on record


=
Cannot rescind


Violation of public ordinance not on record
=
May rescind
4. Time for measuring marketability: Unless the contract specifies otherwise, the vendor’s title is not required to be marketable until the date set for the closing. Thus the vendor may sign a contract to sell property which he does not yet own (or on which there are several defects in title), and the purchaser cannot cancel the contract prior to the closing date because of this fact.

D. Remedies for failure to perform: Where one party fails to perform a land sale contract, the other party may have two remedies: (1) a suit for damages; and (2) a suit for specific performance. 

1. Damages: If one party breaches a land sale contract, the other may almost always sue for money damages. Generally, P recovers the difference between the market price and the contract price (the "benefit of the bargain" rule).

MAJ:
Good faith seller liable for loss of bargain (expectation) damages (MV promised - MV with defect)

MIN:
Good faith seller who cannot convey title = restitution only

2. Specific performance: Usually, an action for specific performance may be brought against the defaulting party, whether the defaulter is buyer or seller. Most commonly, the seller changes his mind, and buyer is able to get a decree of specific performance ordering seller to convey the property. (Each parcel of land is deemed unique, so the court presumes that money damages would not be adequate to compensate the buyer.)

Buyer requested:
Usually granted (land is unique) and cannot calculate damages based on substitutes without over-/undercompensating promisee.

Seller requested:
Granted if difficult to prove KP - MV.  May not be resalable.

3. Deposit: If buyer is unable to close on the appointed date, most courts do not allow him to recover his deposit (on the theory that a suit to recover a deposit is in effect an action at law, and time will be deemed to be of the essence in a suit at law).

E. Equitable conversion: For many purposes, the courts treat the signing of the contract as vesting in the purchaser equitable ownership of the land. (Conversely, the vendor is treated as becoming the equitable owner of the purchase price.) 

1. Risk of loss: Most courts hold that since the vendee acquires equitable ownership of the land as soon as the contract is signed, the risk of loss immediately shifts to him. This is true even if the vendee never takes possession prior to the casualty. (Example: S contracts to sell land to B. Prior to the closing, while S is still in possession, a hurricane destroys the house located on the land. Most courts hold that the loss falls upon B — B must still pay the agreed-upon purchase price, and does not receive any abatement of price, nor does he get his deposit back.)


Equitable title
= Who is Buyer


Legal title

= Who is on Record (may be in possession)


OLD/MOST 
= Burden of fortuitous loss on purchaser even if seller retains possession


NEW/SOME 
= Loss on the seller until legal title conveyed


NEW/FEW 

= Risk placed on party in possession


MA 


= Risk on seller if substantial and terms of K show bldg. important part of K

Inheritance
=
Principles applied where party to K dies to decide whether decedent's interest is in real or personal property.  O(A $10K, O dies before closing.  If B entitled to real property and C to personal, then C gets $10K and A gets the land.  B gets nothing.
a. Exceptions: But courts following this majority rule have a couple of key exceptions to it: (1) the vendor bears any loss resulting from his own negligence; and (2) the vendor bears the loss if at the time it occurred, he could not have conveyed title (e.g., because his title was unmarketable).

b. Insurance: But very importantly, courts who place the risk of loss on the purchaser give him the benefit of the vendor’s insurance.

II. DUTY TO DISCLOSE DEFECTS

FOR EXAM, ALWAYS ASK:



a.
Is there a duty to disclose (almost always yes)



b.
Is there material impairment?



c.
Is defect insulated by statute?



d.
Latent v. patent?


2.
MAJ:  Statutory/CL duty of seller to disclose KNOWN defects



a.
Statutes provide for detailed information forms (e.g., CA -- § 1102.6)




i.
Structural




ii.
Environmental




iii.
Zoning




iv.
Private covenants




v.
Mechanical


3.
Johnson v. Davis -- FL 1995:



a.
Sellers (() knew of leaky roof but affirmatively said "no problems"

b.
OLD/CL TORTS -- arms-length bargaining w/equal opportunity does not make mere nondisclosure a fraudulent concealment.  Slow to recognize omission vs. act.

c.
NEW/CL -- restrict not extend caveat emptor


i.
Seller knows facts


ii.
Materially affecting value of property


iii.
Not readily observable AND


iv.
Not known to buyer


v.
Seller must disclose

COMPARE CA:


i.
Seller knows facts


ii.
Materially affecting value OR desirability of property


iii.
Known or accessible only to seller AND


iv.
Knows not known to or w/in reach of diligent buyer


v.
Seller under duty to disclose


4.
SOME:  No duty to disclose violations of public/private codes/covenants


5.
SOME:  CA -- Duty to disclose noise problems/nuisances


6.
SOME:  Stigma statutes

a.
CA -- Shields sellers from failure to disclose psychological/prejudicial factors that might affect market value.

i.
§ 1710.2 -- Seller need not disclose death or manner of death if >3years or if occupant had AIDS, HOWEVER not immunized from intentional misrepresentation on direct inquiry

7.
MIN:  Caveat emptor -- NO DUTY FOR SELLER TO DISCLOSE (slowly being eroded)


EXC:
a.
Fiduciary/confidential relationship




b.
"Active concealment"




c.
Affirmative misrepresentation




d.
Partial disclosure


8.
Stambovsky v. Ackley -- NY 1991:



a.
Caveat emptor requires buyer to act prudently



b.
Here, no reasonable physical inspection would reveal



c.
RULE:
  Non-disclosure constitutes basis for rescission if:

1) seller creates condition (CF above, seller knows of condition)






2) materially impairing value






3) peculiarly w/in knowledge of seller OR






4) unlikely to be discovered by prudent purchaser

d.
"AS-IS" clause no protection if specific defects not noted



e.
What about other damages (value of haunted house?)


9.
Where disclosure required, two tests of materiality (depends on jx)



a.
Objective -- Reasonable person would attach importance in decision to buy



b.
Subjective -- Whether defect affects value/desirability of property to buyer.

10.
"AS-IS" Clauses -- Upheld if defects are reasonably discoverable and no fraud.  Buyer not bound if fraudulent misrepresentation or concealment of information by seller.

11.
Merger Doctrine (like merger clause in K)


a.
OLD -- K merges into the deed



i.
Final act of parties (expressing terms of agreement)



ii.
Buyer cannot sue seller on promises of K if not in deed



EXC:  Fraud, collateral promises



iii.
Generally applies to questions of title/quantity of land


b.
NEW -- K provisions treated as independent covenants/collateral obligations



i.
Buyer does not intend to discharge obligation



ii.
Nobody records everything on deed anymore (if ever)



iii.
People buy land for structure more than property itself

E.
Implied Warranty of Quality


1.
Arise only after the closing has taken place and ( accepted deed.


2.
Development

a.
No remedy in tort law (pure economic damages not allowed

b.
No remedy in K law (lack of privity from contractor to subsequent purchaser)


3.
Lempke v. Davis -- NH 1988:



a.
Garage, built by contractor six months before sale, collapsed on new owners


b.
IWQ exists independently of K or Tort, by operation of law, public policy


c.
Privity abandoned in suits by subsequent purchasers for latent defects



i.
Latent defects don't manifest themselves for awhile



ii.
People on the move -- houses resold in short time



iii.
Buyer not in position to discover hidden defects



iv.
Little opportunity to inspect



v.
Builder already owes duty to homeowner



vi.
Avert "sham" first sales to block recovery



vii.
Vendor in better position to evaluate defects


d.
UCC adopted for goods

e.
Economic loss covered…no sense to distinguish between a roof that causes personal injury and one that doesn't.

f.
Limits


i.
Latent defects


ii.
Not discoverable on reasonable inspection


iii.
Burden on ( to show defect caused by workmanship


iv.
Reasonable time


v.
Duty = workmanlike manner + accepted standards


4.
Caveat emptor DEAD for sales of real estate by vendor-builder


5.
IWQ not normally implied where seller is not "merchant of housing"



a.
Builder, subdivider, commercial vendor = IWQ



b.
Private seller ( IWQ

i.
Suit must proceed on fraud/misrepresentation, failure to disclose, or warranty on deed





a) Failure to disclose






1) survives closing






2) does not run with land (b/c rests on tort idea of duty)







S(B(3rd; 3rd cannot recover for A's failure to disclose b/c no duty to 3rd




b) Fraud/misrepresentation

1) S(B(3rd; 3rd cannot recover for S's fraud/misrepresentation unless B knew?





c) Warranty on deed?

1) K of Sale -- under older merger doctrine, lose ability to sue, now collateral promises, but usually do not run with the land (but can be created to do so).

6.
IWQ imposed on K by operation of law (a la Lempke) b/c if a creature of K, cannot run with the land.  If a creature of Torts, cannot get pure economic injury.

II. MORTGAGES AND INSTALLMENT CONTRACTS 

A. Nature of mortgage: A mortgage is a financing arrangement, in which the person buying property (or one who already owns property) receives a loan, and the property is pledged as security to guarantee repayment of the loan. 

1. Two documents: There are two documents associated with every mortgage: (1) the "note" (or "bond"); and (2) the mortgage itself. 

a. The note: The note is the buyer’s personal promise to make the repayments. If there is a foreclosure against the property and the foreclosure sale does not yield enough to cover the outstanding mortgage debt, the note serves as the basis for a deficiency judgment against the borrower for the balance still due.

b. Mortgage: The mortgage itself is a document which gives the lender the right to have the property sold to repay the loan if the borrower defaults. Since the mortgage in effect gives the mortgagee an interest in the land, the mortgage is recorded.

2. Sale of mortgaged property: Usually, when mortgaged property is sold the mortgage is paid off at the closing. But property can be sold without paying off the mortgage, either by: (1) having the purchaser take "subject to" the mortgage; or (2) having the purchaser "assume" the mortgage. 

a. Sale "subject to" mortgage: If the purchaser merely takes "subject to" the mortgage, he is not personally liable for payment of the mortgage debt. True, the mortgagee can foreclose if the buyer does not make the payments. But the mortgagee may not sue the buyer for any balance still remaining on the loan after foreclosure; that is, the mortgagee may not get a deficiency judgment against the purchaser. (But the mortgagee may in this instance sue the original mortgagor for this balance.)

b. Assumption: If the new buyer assumes payment of the mortgage, he is liable, both to the original mortgagor and to the mortgagee, for re-payment of the mortgage loan. Thus the mortgagee can get a deficiency judgment against the assuming purchaser.

3. Foreclosure: Foreclosure is the process by which the mortgagee may reach the land to satisfy the mortgage debt, if the mortgagor defaults. 

a. Judicial foreclosure: Usually, foreclosure is judicially supervised — the foreclosing mortgagee must institute a lawsuit, and the actual foreclosure sale takes place under supervision of a government official (usually a sheriff).

b. Private foreclosure sale: Some states allow the mortgage lender to use a document called a "deed of trust" rather than a "mortgage." The deed of trust allows the lender (or a third person) to hold the property as "trustee," and to sell it in a private sale if the borrower defaults. However, the private sale must be held in a commercially reasonable manner so as to bring the highest price possible — if the lender does not do this, he will owe damages to the borrower in the amount that the borrower might have gotten back (representing the borrower’s equity above the mortgage amount) had the sale been a commercially reasonable one.

B. Installment contracts: Land can be bought under an installment contract. The buyer makes a down payment, and pays the rest of the purchase price in installments (usually monthly). Here, the buyer does not receive his deed until after he has paid all (or, sometimes, a substantial portion) of the purchase price. 

1. Forfeiture: If the installment buyer defaults, the seller does not need to go through complex foreclosure proceedings — he can just exercise his contractual right to declare the contract forfeited (in which case the seller theoretically gets to keep whatever has been paid on account). But modern courts often hold that if the buyer has paid a substantial portion of the purchase price, and the seller would be unjustly enriched by a complete forfeiture, ordinary foreclosure proceedings (applicable to mortgages) must be used.

III. DEEDS 

A. Nature of deed: The deed is the document which acts to pass title from the grantor to the grantee. 

1. Merger: Under the doctrine of merger, most obligations imposed by the contract of sale are discharged unless they are repeated in the deed. (Example: The contract calls for merchantable title, in the form of a warranty deed. Buyer carelessly accepts a "quitclaim" deed which makes no warranties. Buyer will not be able to sue Seller on the contractual provision if the title turns out to be defective — the contractual provisions are extinguished and replaced by whatever provisions are contained in the deed, under the merger doctrine.)

2. Two main types of deeds: There are two basic types of deeds: (1) the quitclaim deed, in which the grantor makes no covenant that his title is good (he merely passes on to the grantee whatever title he in fact has); and (2) the warranty deed, in which the grantor makes one or more promises about the state of the title.


General warranty 
-- All defects in title before/after Grantor took title

Special warranty 
-- Grantor's own acts but not acts of others

Quitclaim 


-- Useless…only conveys title Grantor may have (if any)

Consideration stated in deed but not necessarily the whole purchase price


Forgery -- Deed is void


a.
Deed procured by fraud is voidable by Grantor against Grantee


b.
Among subsequent purchasers, person who best able to prevent the loss loses.

B. Description of the property: 

1. Types of description: There are three main ways of describing land in a deed. Their use varies by region and type of land: 

a. Metes and bounds: A "metes and bounds" description begins by establishing a starting point (usually based on a visible landmark or "monument"). Then a series of "calls and distances" is given, each of which represents a line going in a certain direction for a certain distance. (Example: "From the southwest corner of East and Main Street, then running north 50 degrees 26 minutes for 273 feet, then west 59 degrees 8 minutes for 100 feet," etc.)

b. Government survey: In many rural areas, especially west of the Mississippi, the description method uses the U.S. government survey. Land is divided into six-mile-square tracts called "townships"; each township is divided into 36 one-mile-square tracts called "sections"; each section contains 640 acres, each of which can be directly referred to.

c. Plat: The "plat" method relies on the recording of a map or "plat" of property by a developer, in which the plat shows the location of individual lots. (Example: "Lot 2 in Block 5 in Highwood, a subdivision platted on a map filed in the Register’s Office of the County of Westchester on June 13, 1910.")

2. Interpretation: In interpreting the description of the land conveyed, the court attempts to ascertain the intent of the parties. 

a. Construction in grantee’s favor: Courts tend to interpret the deed in a way which is most favorable to the grantee (i.e., the document is construed against the grantor, since the grantor usually drafts the deed).

Hierarchy used to resolve conflicts in boundary descriptions (not inflexible) to discover the intent of the parties.


i.
Natural monuments


ii.
Artificial monuments


iii.
Adjacent boundaries


iv.
Direction


v.
Distance


vi.
Area


vii.
Place names

e.
Accretion = gradual shift ( legal boundaries change accordingly

f.
Avulsion = sudden shift ( legal boundaries do not change

C. Formalities: Deeds must meet certain formalities, which vary from state to state. 

1. Signature: The grantor must place his signature on the deed. The signature of the grantee is generally not necessary.

2. Attestation or acknowledgment: In most states, statutes require the deed either to be "attested" to (i.e., witnessed by one or more persons not parties to the transaction) or to be notarized.

D. Delivery of deed: For a deed to be valid, it must not only be executed, but also "delivered." But this "delivery" requirement does not necessarily refer to physical delivery; what is required is that the grantor use words or conduct evidencing his intention to make the deed presently operative to vest title in the grantee. 

1. Not revocable: If the delivery occurs, title passes immediately to the grantee. Thereafter, return of the deed to the grantor has no effect either to cancel the prior delivery or to reconvey the title to him. The only way the title can get back to the grantor is if a new, formally satisfactory, conveyance takes place.


Sweeney v. Sweeney -- CT 1940


a.
QP = Whether 2nd deed delivered


b.
Never recorded = does not matter

c.
Brother continued to live on premises and operate, paid taxes, collected rents, executed a 20 year lease…not facts that overcome rebuttable presumption.

d.
Purpose was to protect self if brother predeceased him.  Would have been defeated if 2nd deed not intended to be operative.  ( must have been a legal delivery.


MAJ:
Physical delivery is not conclusive proof of legal delivery BUT actual delivery of executed deed creates rebuttable presumption of effective txfer AND conditional delivery can only be effective by putting in hands of a 3rd person.

SOME:
When deed handed to Grantee and extrinsic evidence shows to take effect at death of Grantor…void b/c testamentary.

SOME:

Oral conditions placed on deed are OK…MAJ view an anachronism.


Rosengrant v. Rosengrant -- OK 1981


a.
Deed left at bank in envelope 


b.
Grantor continued to live on farm, pay taxes, etc.


c.
Envelope listed both 


d.
Reserved right of retrieval ( no transfer


e.
Cannot use deed as a will


f.
Envelope marked as for either Grantor or Grantee


Possession at death vs. Interest taken at death


Inter vivos transfer vs. transfer at death


Revocation clauses valid in some Jxns and invalid in other Jxns.

Revocable trust used to overcome this problem

E. Covenants for title in warranty deed: If the deed is a "warranty" deed (as opposed to a "quitclaim" deed, which merely conveys whatever interest the grantor has without making any promises), the grantor is held to be making various promises about the state of his ownership. These promises are called "covenants for title." 

1. The covenants: The covenants fall into three basic groups: 

a. Seisin and conveyance: The covenants of "seisin" and of "right to convey" mean that the grantor has an indefeasible estate in the quality and quantity which he purports to convey. (Example: These covenants might be breached if the grantor purported to convey a fee simple absolute, but actually only owned and conveyed a fee simple subject to condition subsequent or a fee simple subject to an executory limitation.)

b. Against encumbrances: The covenant "against encumbrances" is a promise that there are no encumbrances against the property, that is, no impediments to title which do not affect the fee simple but which diminish the value of the land. (Examples: Mortgages, liens, easements and use restrictions are all encumbrances, so if the grantor gives a deed containing a covenant against encumbrances, the existence of any of these will constitute a breach of that covenant.)

c. Quiet enjoyment and warranty: The covenants of "quiet enjoyment" and "warranty" represent a continuing contract by the grantor that the grantee will be entitled to continued possession of the land in the future. (Example: These covenants would be breached if a third person not only asserted that he had paramount title, but commenced proceedings to eject the grantee.)

2. Present vs. future covenants: Be sure to distinguish between: (1) present covenants; and (2) future covenants. 

a. Present covenants: The covenants of seisin, right to convey, and against encumbrances are present covenants. They are breached, if at all, at the moment the conveyance is made. Thus a breach can occur even though there is no eviction — all the grantee needs to do to recover on the claim is to show that title was in fact defective on the date of the conveyance.

b. Future covenants: By contrast, the covenants of quiet enjoyment and warranty are future covenants. They are breached only when an eviction occurs. (Example: Grantor conveys Blackacre to Grantee under a warranty deed. Ten years later, Grantee discovers that X has a paramount title to that held by Grantor. This is a breach of the present covenants (seisin, right to convey and against encumbrances), even though there is no eviction. But it is not a breach of the future covenants (quiet enjoyment and warranty), because X has not tried to evict Grantee.)



Present -- Grantor warrants



Seisin



-- Owns the estate

Right to Convey
-- Has right to convey property (e.g., trustee ( right to convey)

Encumbrances

-- No encumbrances against property (e.g., liens)

Breached, if ever, at the time the deed is delivered.  SOL runs on delivery date.



Future -- Grantor warrants


General Warranty
-- Defend against lawful claims, compensate loss by

   assertion of superior title

   ONLY COMPENSATES LEGAL FEES IF GRANTEE LOSES!



Quiet Enjoyment
-- Not disturbed in possession/QE



Further Ass'r'nces
-- Execute any other documents necessary to perfect title

Breached only when Grantee or successor is evicted or otherwise damaged.  SOL runs at time of eviction or when covenant broken.



Brown v. Lober -- IL 1979:



a.
GW deed to (; ( didn't have right to convey land b/c 2/3 mineral rights gone already.

b.
Covenant of seisin breached; SOL for present covenants 10 years -- lapsed.



c.
( tries violation of CQE by way of constructive eviction



d.
No interference with ('s right of possession



e.
Mere existence of paramount title does not constitute breach of CQE



What if buyer knows of encumbrance(s)?



Title



-- No effect regardless of buyer's knowledge



Physical condition
-- Excluded from covenant against encumbrances

i.
When actual conditions apparent, within the contemplation of the parties.  RR, public rights of way "open/notorious use"








EXC:  Private rights of way, easements are burdens.



Frimberger v. Anzellotti -- CT 1991

a.
( got GW deed from (; free and clear of all encumbrances but subject to all restrictions and easements of record.

b.
( informed of encroachment on wetlands after purchase; violation of state laws

c.
QP = Whether latent violation of statute at time of conveyance breaches covenant against encumbrances.

d.
Encumbrances defined as interests in third persons to diminution of value of land but consistent with passing title:


i.
Pecuniary (e.g., liens, mortgages, assessments)


ii.
Estates/interests (e.g., life estates)


iii.
Easements/servitudes (e.g., rights of way, covenants, profits)

e.
MAJ:  Exercise of police power ( affect marketability of title and not encumbrance

f.
MAJ:  Cannot be predicated on need to repair or alter property to conform.

g.
Latent violations don't appear on land records, no official action, no litigation/loss was imminent.

h.
Parties can protect themselves by K language

3. Statute of limitations: The main reason for distinguishing between present and future covenants involves the statute of limitations. The statute starts to run on a present covenant at the time the conveyance is made. It starts to run on a future covenant only when an eviction occurs. Therefore, if many years pass from the time of the conveyance, and the grantee discovers that someone has paramount title, the grantee is likely to be out of luck: the time for suing on the present covenants is likely to have passed (since that clock started running at the time of the conveyance), yet there will be no breach of the future covenants if the holder of the paramount title has not attempted to eject the grantee. (Thus on the facts of the above example, Grantee is likely to be out of luck, with his present covenants time-barred and his future covenants not yet breached due to the absence of any ejectment action by X.)

4. Enforcement by future grantee (running of covenants): A second reason for distinguishing between the present and future covenants concerns whether the covenant runs with the land, i.e., whether it is enforceable by subsequent grantees. 

a. Present covenants: The present covenants usually do not run with the land.

GR:

Present covenants do not "run with land" b/c breached at time of delivery.

BUT Immediate Grantee has COA for breach of covenant.

a.
MAJ/OLD/CL = No assignments

b.
SOME/"English Rule" = Chose of action impliedly assigned by K


Rockafellor v. Gray -- IA 1922



a.
QP = Whether CoSeisen runs with land to allow remote Grantee to take action



b.
IA adopted "English Rule" a long time ago, bucking MAJ trend.

c.
Problem that original covenantee never took possession.



d.
Where does covenant lie?  Depends on theory of seisin.



e.
SOME/ with the land "clod of dirt" anachronistic



f.
BETTER/ COA transferred with the title by K.



g.
Amount of recovery




i.
MAX = Consideration paid + interest




ii.
MIN = Actual loss if less than MAX




iii.
If Grantee gets possession, nominal damages until actual injury

iv.
Remote grantee limited to consideration recited in deed by original Grantor to immediate Grantee



GW

SW


A
((
B
((
C; A didn't have title.  C can't sue B b/c SW only but can


$5K

$10K

    go after A for $5K.

b. Future covenants: But the future covenants do run with the land. 

Example: O conveys to G1 under a warranty deed. G1 conveys to G2. G2 discovers that X has always held a paramount title superior to O’s. G2 cannot sue O on the present covenants (seisin, right to convey and against encumbrances), because these do not run with the land. But he may sue O for breach of the future covenants (warranty and quiet enjoyment). (But remember that these future covenants will not be breached unless X actually sues to eject G2.)

Future covenants run with land to all successors in interest.




GW

GW

A
((
B
((
C; A still liable to C on any future covenants in A's deed.  If O evicts

    C, A liable for CGW and CQE

5. Measure of damages: If the grantor breaches any of these warranties, the grantee’s recovery is generally limited to the purchase price paid — the grantee may not recover for any appreciation in the value of the land since the conveyance.


Seisin 
-- Return of all or portion of purchase price (lose 20% land, get 20% $ back)


Enc 
-- If easily removable, cost of removal.  If not, difference in value.


PROBLEMS p. 620-621






GW





2.

A
((
B
((
C; O ousts C.  Jx ( Assignments






$20K

$15K



a.

Q.
B(C via QC;  How much B from A?





A.
B gets zippo except maybe nominal damages b/c no injury.  C cannot sue B.


b.

Q.
B(C via GW;  C has not sued B or settled.  How much B from A?





A.
B has not suffered injury yet.



c.

Q.
B(C via GW; C sues B and gets $15K.  How much B from A?

A.
B can get $15K for injury suffered.  Maybe get full $20K if reflects defect in title.


What if Jx = Assignments



a.

A.
C can sue B for $15K.  B cannot sue b/c COA already assigned to C.


b.

A.
B cannot sue b/c COA already assigned to C.



c.

A.
B




GW

QC


GW



3.

A
((
B
((
C
((
D; O ousts D when MV = $24K






$15K

$12K

$20K





A.
C has already transferred COA to D.  No recovery.

D may get from A (Max $15K) and/or C (Max $20K).  May get full $24K by bringing 2 suits.  B totally insulated but cannot sue anyone either.

F. Warranty of habitability: Most courts today recognize an implied warranty of habitability on behalf of the purchaser of a new residence against a professional builder who built the house. (Example: Developer, who is in the business of building homes, sells a home to P. Shortly after P moves in, he discovers that the foundation is cracked and the roof is structurally unsound. In most states, P may sue Developer for breach of the implied warranty of habitability.) 

1. Used homes: The buyer of a used home cannot sue the prior "amateur" owner. But the second buyer may, in most states, sue the original builder for breach of the implied warranty of habitability, provided that: (1) the defect was not obvious at the time of the second purchase, and (2) the defect occurred within a reasonable time after construction of the house. (Example: On the facts of the above example, if P sold the house to P1, P1 could sue Developer if the foundation and roof problems were not obvious at the time of the P-P1 sale, and occurred within a reasonable time after Developer built the house.)

THE RECORDING SYSTEM AND TITLE ASSURANCE

I. RECORDING STATUTES

A. General function of: The main function of recording acts, which are in force in every jurisdiction, is to give a purchaser of land a way to check whether there has been an earlier transaction in the property inconsistent with his own. Even if there has been an earlier transaction, if it is not recorded the later purchaser will generally gain priority — thus the recording acts give a buyer a way to be sure that he is getting good title. 

1. Relations between original parties: Recording acts only govern the relationship between a grantee and a subsequent purchaser of the same property. They do not govern the relation between the grantor and the grantee under a particular conveyance. 

Example: D conveys Blackacre to P. D then conveys it again to X, who doesn’t know about the D-P conveyance. X records his deed before P can record his. Because of the recording act, X’s deed takes priority over P’s. P sues D for his double-dealing. P will be able to recover against D, because the recording act has no effect upon the relations between both parties to a particular deed (i.e., P and D), only the relationship between two grantees under different deeds (i.e., P and X).

B. Different types of acts: There are three basic types of recording acts: (1) "pure race" statutes; (2) "pure notice" statutes; and (3) "race-notice" statutes. 

1. Pure race statutes: A race statute places a premium on the race to the recorder’s office. The subsequent purchaser must record before the earlier purchaser, but he is protected regardless of whether he has notice of the earlier conveyance. Very few pure race statutes remain on the books.

2. Pure notice statute: A pure notice statute provides that an unrecorded instrument is invalid against any subsequent purchaser without notice, regardless of whether the subsequent purchaser records prior to the first purchaser.

3. Race-notice statute: A race-notice statute protects the subsequent purchaser only if he meets two requirements: (1) he records before the earlier purchaser records; and (2) he takes without notice of the earlier conveyance. 

Illustration: In 1985, O conveys Blackacre to A. In 1986, O conveys to B. In 1987, B records. In 1988, A records. Here is how the rights of A and B to Blackacre would be resolved under various types of recording acts:

Race: Under a pure race statute, B wins automatically, without regard to whether he had actual notice of the earlier conveyance to A — B recorded his deed before A did, so that is the end of the matter. (Had A recorded in 1987 and B in 1988, A would have won, even though at the time B took, he had no way to find out about the earlier conveyance to A.)

Notice: Under a pure notice statute, B wins. In fact, B would have won even if he never recorded at all, or recorded after A — the mere fact that B took after A, and without notice of A’s interest, would be enough to give him the victory.

No conveyance…shall be good and effective in law or equity against creditors or subsequent purchasers for valuable consideration and without notice unless the same be recorded.

Race-notice: Under a race-notice statute, B will win only if he took without actual notice of A’s interest. Furthermore, if B had recorded after A (instead of before A, as really happened), B would have lost due to his late recording even if he took without actual notice of A’s interest. So under the race-notice statute (probably the most common kind of statute), the subsequent purchaser (here, B) has two obstacles to overcome: (1) he must record first; and (2) he must take without actual notice of the earlier interest.

Every conveyance…is void as against any subsequent purchaser or mortgagee…in good faith and for a valuable consideration, whose conveyance is first duly recorded…unless conveyance shall have been duly recorded prior to the record of notice of action.



PROBLEMS:  P.677



1.
O(A (not recorded).  O dies (H.  H(B (recorded).  B pays and no notice.  B prevails.


2.
O(A (not recorded).  O(B (not recorded).  A records (C.  B records.  C records.




Notice:


C prevails




Race-notice:
B prevails

C. Mechanics: Here is a summary of the mechanics of recording: 

1. Deposit: The grantee (or the grantee’s title insurance company) brings the deed to the recording office (usually located in the county where the land lies). The recorder stamps the date and time of deposit, and then places a photocopy of the deed in a chronological book containing all recorded deeds.

2. Indexing: Then, the deeds are indexed. Usually there is both a grantor index (enabling a searcher to find all conveyances made by a particular grantor) and a grantee index (permitting the searcher to find all conveyances made to a particular grantee).

D. What instruments must be recorded: Recording acts generally allow (and in effect require) the recording of every instrument by which an interest in land, whether legal or equitable, is created or modified. Thus not only fee simple conveyances, but also life estates, mortgages, restrictive covenants, and tax liens, are all required to be recorded. 

1. Not recordable: Some types of interests are usually not recordable: 

a. Adverse possession: Thus titles based upon adverse possession are usually not recordable (since there is no instrument to record).

b. Some easements: Similarly, an easement by implication or necessity usually does not have to be recorded (since it does not give rise to a recordable document). (But in some instances, a conveyance of the property to a bona fide purchaser who takes without notice of the easement may cut the easement off.) On the other hand, an express easement is recordable.

c. Short leases: In many states, a short term lease (e.g., less than three years) may not be recorded. If so, that lease will be valid against a subsequent bona fide purchaser.

d. Contracts: Similarly, some states do not allow executory contracts of sale to be recorded. (But the vendee’s rights will be subordinate to that of a subsequent claimant who actually buys the property.)

E. Parties protected: The subsequent grantee, to get the protection of the recording act against a prior grantee, must either be: (1) a "purchaser for value" or (2) a creditor meeting certain standards. 

1. Purchaser for value: In most states, a grantee gets the benefit of the recording act (i.e., he takes priority over an earlier unrecorded conveyance) only if he gives value for his interest.

Lewis v. Superior Court -- CA CoA 1994:  Lis pendens recorded day before ( bought house but indexed day after ( recorded.  Did not pay off note until later.  QP:  Are they protected (notice/value)?

1.
PAYMENT OF VALUE:  Old rule that must pay 100% archaic.  Down payment is obligation for 100% and is "hurt" even if money returned b/c land is unique.  Purchaser may drastically alter position on basis of sale.

2.
CONSTRUCTIVE NOTICE:  Cannot be applied without actual notice.  Would have to undertake a title search every month while making payment.

3.
NO PENALTY FOR PAYING CASH:  If ( had financed with a mortgage, would have been 100% protected b/c paid in full at that time.

a. Donee: Thus a donee is usually not protected by the recording act. (Example: O conveys to A. O then purports to give the property, for no consideration, to B. B records, A never does. Under most statutes, B still loses to A, because B — although he is a subsequent grantee who recorded first — did not give valuable consideration.)

b. Less than market value: Although consideration is required, it does not have to be an amount equal to the market value of the property (but it must be more than nominal consideration). (Example: On the facts of the above example, if B had paid half the market value of the property, he would probably have prevailed against A; but if he only paid $1, he would not.)

c. Purchase from or through grantee (i.e., from heirs/devisees): One who purchases for valuable consideration from the record owner is of course protected. But also, one who buys from the heirs or devisees of the record owner will also be protected. (Example: O conveys to A. O then conveys to B for value. B records, A does not. B then bequeaths the property to C. C conveys to D. D will prevail against A — even though B in one sense took "nothing," his right to prevail under the recording act against a prior unrecorded deed is itself devisable.)

2. Creditors: A landowner’s creditors may also receive the protection of the recording act. 

a. Mortgage: If a creditor receives a mortgage from the landowner, he is treated as a "purchaser," and he must generally meet the consideration requirement. This means that if he is giving something of new value (e.g., canceling part of the debt in return for the mortgage, or extending the owner’s time to pay), he will probably be deemed to have given consideration, and will thus be protected against a prior unrecorded conveyance. But if he merely retains the same rights he always had (to be paid the full amount of his debt, at the time promised), then he is not giving new value, and his mortgage will not be protected against a prior unrecorded conveyance.

b. Judgment and execution creditors: A creditor who obtains a judgment, or who is allowed to attach his debtor’s property at the beginning of the lawsuit, gets a lien against the debtor’s property. This lien may or may not be protected under the recording act against a prior unrecorded purchase, depending on how the statute is drafted. (If the statute only protects "purchasers," the lien creditor probably does not get protection against the prior unrecorded deed.)

3. Eligible to be recorded: The subsequent purchaser who wants the protection of the recording act must record his own deed, and that deed must be one which is in fact eligible to be recorded. If it is not, the purchaser will not be protected even if the recording clerk makes a mistake and accepts the document.

a. Must record whole chain: Also, the subsequent grantee must see to it that his entire chain of title is recorded. (Thus if one of the subsequent grantee’s predecessors in interest submitted, say, an improperly-notarized document that was therefore not eligible for recording, the subsequent grantee would lose.)

Board of Ed. of Minneapolis v. Hughes -- SC MN 1912:  QP:  Does record of deed from an apparent stranger to title give notice of prior unrecorded conveyance by grantor?  NO

F. Notice to subsequent claimants: In virtually all jurisdictions (that is, jurisdictions having notice or race-notice statutes, but not those very few having pure race statutes) the subsequent purchaser will lose if he was on notice of the earlier deed. A purchaser can be on notice in three ways: (1) actual notice; (2) record notice; and (3) "inquiry" notice. 

1. Actual notice: If the subsequent purchaser is shown to have had actual notice of the existence of the prior unrecorded interest, he will not gain the protection of the recording act in a notice or notice-race jurisdiction.

2. Record notice: The subsequent grantee is deemed to have "record" notice if the prior interest is adequately recorded. However, the mere fact that a deed is recorded somewhere in the public records does not mean that the recording is "adequate" — the document must be recorded in a way that a reasonable searcher would find it. 

a. Defective document: A document which is not entitled to be recorded will not give record notice, even if it is mistakenly accepted for recording. (Example: If the jurisdiction requires the deed to be notarized, and it is not, it will not give record notice. However, states often treat certain formal defects in deeds as being "cured" after the passage of a certain amount of time.)

b. Constructive notice: If proper recording of the earlier document took place, subsequent purchasers are on "record notice" even if they never actually see the document that has been filed. That is, the court imputes to the subsequent purchaser the knowledge which he would have obtained had he conducted a diligent title search.

Luthi v. Evans -- SC KS 1978:  QP:  Is "Mother Hubbard clause" enough to give constructive notice?  NO (NOT IN KS)

1.
O(T (all oil/gas interests)  O(B (Kufahl gas Lease).  K lease not specified in first section but implied (all in Coffey County).  T recorded assignment.

2.
Mother Hubbard clause OK to recognize a transfer among parties (i.e., T does own it)  BUT

3.
Not effective as against subsequent purchasers UNLESS actual notice.  Therefore, Burris prevails over T.

4.
If not properly indexed….STILL GOOD NOTICE  SPLIT ON THIS ELSEWHERE
Orr v. Byers -- CoA CA 1988:  QP:  Whether judgment with misspelled name gives constructive notice of contents under idem sonens.  NO

1.
Rule is inapplicable where the written name is material = misled opposite party to prejudice

2.
Idem sonens does not give constructive notice to good faith purchasers of title

MAJ:
Constructive notice given if names begin with same letter.

c. "Chain of title": Therefore, the recording of an instrument gives record notice to a subsequent searcher only if that searcher would have found the document using generally-accepted searching principles (use of the grantor and grantee indexes). A recorded instrument which would not be found by these principles is said to be outside the searcher’s "chain of title," and prevents the giving of record notice. 

Example: O conveys to A; A never records. A then conveys to B; B records. O conveys the same property to C; C records. Assume that C has no knowledge of the O-to-A or A-to-B conveyances. C will have priority over B, even though B’s interest is recorded. This is because C, when searching title, has no way to know of the A-to-B deed — C would never find the original O-to-A conveyance, and thus cannot know to look under A’s name in the grantor index to discover whether he ever conveyed to anyone else. (Nor would C have any way to know to look for B’s name in the grantee index.) The A-to-B deed is said to be "outside C’s chain of title"; C is therefore not on record notice of the A-to-B deed, and will take priority over B.

Board of Ed. of Minneapolis v. Hughes -- SC MN 1912:  QP:  Does record of deed from an apparent stranger to title give notice of prior unrecorded conveyance by grantor?  NO

1.
Record of deed from D&W to ( but no record showing that D&W had title to convey

2.
( received deed as operative after deed from grantor to D&W ( subsequent purchaser and protected by recording of deed before prior deed recorded.

3.
For ( to prevail, deed must have been recorded prior to ('s recording deed and deed to ('s grantor must have been recorded first.

3. Inquiry notice: Even if a purchaser has neither record notice nor actual notice of a prior unrecorded conveyance, he may be found to have been on "inquiry" notice of it.  Inquiry notice exists where a purchaser is in possession of facts which would lead a reasonable person in his position to make an investigation, which would in turn advise him of the existence of the prior unrecorded right. Such a person is on inquiry notice even if he does not in fact make the investigation. (But the purchaser is responsible only for those facts which the investigation would have disclosed.) 

a. Possession: Thus if the parcel is possessed by a person who is not the record owner, this will place a subsequent purchaser on inquiry notice. That is, the purchaser must: (1) view the property, to see whether it is in the possession of someone other than the record owner; and (2) if there is such a possessor, he must inquire as to the source of the possessor’s rights in the property.

Harper v. Paradise -- SC GA 1974:  1922 deed lost and replaced by 1928 deed.  1928 deed goes to ( eventually and old deed found and recorded.  New deed had recitals about "lost" deed.  Enough to give inquiry notice to subsequent purchasers.  Must make diligent inquiry.  Failure to make any attempt = presumed information would have been found.  LOSERS!

Waldorff Insurance v. Elgin Bank -- CoA FL 1984:  QP:  Whether ('s occupancy, together with purchase agreement, was sufficient to make interest superior to bank?  YES!!!  Such possession, when open, visible, and exclusive, will put upon inquiry those acquiring any title to or lien upon the land so occupied.  Status of other occupants irrelevant.

Example: Same facts as above example. C had a duty to inspect the property — if inspection would have disclosed that B (or someone claiming under B) was in possession of the property, C would be held to be on "inquiry notice" of B’s interest. Since C could then have learned B’s name, he could have checked back in the records to find the A-to-B deed, and perhaps might have discovered the O-to-A unrecorded deed. If a judge decided that this investigation would have enabled C to trace B’s interest all the way back to O, C would lose in a contest with B because of the inquiry notice principle.

4. Timing of notice: In order for a subsequent purchaser to be protected by the recording act, she must have made substantial payments before being on notice of the prior conveyance. 

a. Installment contract: Where the subsequent purchaser is buying under an installment contract, if she receives record notice (but not actual notice), she is protected as to payments she makes. (Example: O conveys to A, who does not record. O conveys to B under an installment contract. After B has started making payments, A records. B doesn’t learn of the recording, and keeps making payments. Most courts hold that B is protected as a b.f.p. as to payments made before and after A’s recording, as long as the payments are made before B received actual notice of the prior conveyance to A.)

Daniels v. Anderson -- SC IL 1994:  ( buys two lots from G w/option on adjacent parcel.  K not recorded.  Deed (recorded) did not mention option.  ( K to buy parcel and paid $40K.  Then received actual notice from ('s wife about option.  ( paid remaining $20K got deed and recorded it.  ( sues for specific performance.  TC(( not subsequent purchaser b/c actual notice of option.

1.
Can buyer rest solely on public records and ignore actual notice of unrecorded interest?  NO

2.
Buyer who receives notice of interest pays consideration at own peril with respect to holder of outstanding interest.
3.
Not protected as BFP…consummation of purchase after notice works a fraud upon holder.

4.
MAJ:  PRO TANTO RULE = protects buyer to extent of payments made prior to notice
5.
HOW APPLED:


a.
Award land to true holder and award buyer payments already made


b.
Award buyer fractional interest in land proportional to amount paid prior to notice.


c.
Allow buyer to complete purchase but pay remaining installments to holder.

5. SHELTER RULE: If a purchaser who takes without notice of a prior unrecorded instrument resells the property, the new purchaser is treated as one who may claim the benefit of the recording act, even if he buys with actual notice. This is done to protect the earlier (innocent) purchaser’s market for the property.

II. TITLE REGISTRATION (THE TORRENS SYSTEM) 

A. How the system works: In some parts of the U.S., the "title registration" system or "Torrens" system is available as an option. This system enables the owner of a parcel to obtain a certificate of title, similar to an automobile certificate of title. When the holder of the certificate wishes to sell, his prospective purchaser merely has to inspect the certificate itself (on which nearly all encumbrances must be noted) — a lengthy title examination is unnecessary. 

1. How it works: The registration process begins with an application by a person claiming ownership of a parcel to have it registered. Notice is given to anyone shown on the ordinary land records as having an interest in the property. Then, a court hears any claims regarding the property, and if satisfied that the applicant indeed has good title, orders a certificate of title to be issued.

B. Where used: The Torrens system is never required, but is available as an option in 11 states. In only a few areas does the system account for a significant portion of the land area (e.g., Hawaii, Boston, parts of Minnesota and parts of Ohio.)

III. TITLE ASSURANCE 

A. Examination by lawyer: One way the purchaser sometimes assures himself that he is getting valid title is to have a title examination performed by his lawyer. Usually, the lawyer does not directly search the records; instead, he orders an "abstract" of title from an abstract company and reviews that abstract. The lawyer then gives his client a written opinion as to the state of the title. The lawyer is liable for his own negligence in rendering an opinion on the title as presented in the abstract (but not liable for any mistake in the abstract itself — here, the abstract company might be liable).

B. Title insurance: The leading means by which a buyer of property can assure himself of a good title is title insurance. 

1. Covers matters not shown in title search: Title insurance will protect the buyer against many risks that would not be disclosed even by the most careful title search. For instance, the buyer would be covered if title turns out to be bad because of forgery of an instrument in the chain, fraudulent misrepresentation of marital status by a grantor (so that the spouse’s inchoate right of dower persevered), defects in a prior grant due to lack of delivery, etc. Also, the policy usually covers the insured’s litigation costs in defending his title even if the defense is successful.

2. Scope: But title policies usually contain a number of exceptions, including the following: 

a. Facts which survey would show: Policies usually exclude facts which an accurate survey of the property would disclose. Thus encroachments (either by the insured onto adjacent property or vice versa) and violations of set-back rules are generally not covered.

Walker Rogge v. Chelsea Title -- SC NJ 1989:  ( purchased land on basis of 1975 survey saying 18 acres.  ( had issued insurance on property and showed 12 acres w/copy in ('s files.  Deed to ( described property as in survey.  Title binder by ( described property by reference to survey.  Insurance policy excluded encroachments…that could be disclosed by accurate survey.

1.
Although insurance policies to be construed liberally against insurer…courts should not write a better policy than one purchased.

2.
In absence of recital of acreage NO COVERAGE

3.
Insured could have covered this risk by getting damn survey

4.
NEGLIGENCE?  Whether issuance of title places duty on title co to search and disclose any discoverable information.  IN STATE, NO LIAB BEYOND POLICY

5.
BUT IF AGREED to conduct a search and provide with abstract…may expose self for liability.

6.
Did Ins Co voluntarily assume an independent duty to assure the quantity of acreage?

Lick Mill Apartments v. Chicago Title -- CoA CA 1991:  ( bought lot and got insurance.  ChiTitle did survey and inspection.  ( then bought 2&3.  ( found pipes, tanks, pumps on property.  Haz mat records on file w/BoHealth.  ( paid for clean-up and wanted money from ChiTitle.  Policy had two provisions 4) unmarketability of title and 2) Defect in or Lein or Encumbrance.

1.
( assumes marketability = of land and not title…can have perfect title to land w/o value.  If damaged by false representations, sue KSI

2.
Encumbrance?  NO…physical condition, including presence of hazmat, is not encumbrance…and mere possibility that CA may attach a future lien is insufficient to create a defect in or lien or encumbrance on title.

b. Adverse possession: Also, the title policy does not protect against a claim of adverse possession, at least if the physical possession exists at the time the policy is written. Therefore, the buyer must still inspect the property.

NUISANCE

I. NUISANCE GENERALLY

A. Type of injury: The term “nuisance” refers not to a type of tort, but to a type of injury which P has sustained. In the case of “public nuisance,” the injury is the loss of any right that P has by virtue of being a “member of the public.” In the case of “private nuisance,” P’s injury is interference with his use or enjoyment of his land.
1. Three mental states: A suit for nuisance may be supported by any of the three defendant mental states: (1) intentional interference with P’s rights; (2) negligence; or (3) abnormally dangerous activity or other conduct giving rise to strict liability.

II. PUBLIC NUISANCE

A. Definition: A “public nuisance” is an interference with a “right common to the general public.”
1. Examples: Examples of things that have been held to constitute public nuisances include: health hazards, maintenance of improper businesses (e.g., an unlicensed bar), and obstruction of public streets.

2. Factors: Courts look at a number of factors in deciding whether something is a public nuisance, including the type of neighborhood, the frequency/duration, the degree of damage, and the social value of the activity.

a. Substantial harm required: A public nuisance will not be found to exist unless the harm to the public is substantial.

b. Must injure public at large: P must show that there has been actual injury, or possibility of injury, to the public at large (not just P himself).

3. Need not be a crime: It is no longer the case that for conduct to be actionable as a public nuisance, it must also be a crime (though the fact the conduct is a crime will make it more likely to be held to be a public nuisance).

B. Requirement of particular damage: A private citizen may recover for his own damages stemming from a public nuisance, but only if he has sustained damage that is different in kind, not just degree, from that suffered by the public generally. (Example: An oil tanker runs aground, discharging oil onto the beach. Fishermen and clam diggers have suffered the requisite “damage different in kind.” But operators of tourist businesses, who have suffered only indirect interference based on the drying up of tourism, have suffered only damage “greater in degree,” not different in kind, so they may not recover in public nuisance. [Burgess v. M/V Tamano])

1. Magnitude of monetary loss irrelevant: In determining whether P’s damage is different in kind from that suffered by the public generally, the magnitude of the financial harm is usually irrelevant.

2. Injunction: The requirement of a “different kind” of harm will not necessarily be imposed in suits for an injunction, as opposed to one for damages.

III. PRIVATE NUISANCE

A. Nature of private nuisance: A private nuisance is an intentional, substantial, and unreasonable interference with P’s use and enjoyment of his land.

1. Must have interest in land: P can sue based on a private nuisance only if he has an interest in land that has been affected. (Example: A fisherman who is injured by an oil spill cannot sue for private nuisance, because no interest in land held by him is affected.)

a. Tenants and family members: But a fee simple is not necessary — a tenant, or members of the family of the owner or tenant, may sue.

2. Elements: P must demonstrate two elements in order to recover: (1) that his use and enjoyment of his land was interfered with in a substantial way; and (2) that D’s conduct was either negligent, abnormally dangerous, or intentional.

Morgan v. High Penn -- SC NC 1953:  ('s oil refinery emitted nauseating gasses and ( sued for damages and injunction.

1.
Must have substantial interference (ordinary persons made sick by them)

2.
Must be unreasonable (social utility yes…but not in residential neighborhood)

3.
Must be Tort-like intentional (substantial certainty)

4.
Temporary damages for prior nuisance and injunction against threatened irreparable injury

B. Substantial interference with use: The interference with P’s use and enjoyment must be substantial. If P’s damage is merely a small inconvenience (e.g., somewhat extra noise, mildly unpleasant smells), there will be no recovery.

C. Defendant’s conduct: There is no general rule of “strict liability” in nuisance. P must show that D’s conduct fell within one of the three classes for tortious defendant conduct: negligence, intent, or abnormal dangerousness.

Example: D, a utility, suddenly spews polluted smoke onto the land of P, a nearby owner. Unless P can show that D was careless in allowing the pollutants, intended to pollute, or was carrying out an abnormally dangerous activity, P cannot recover for private nuisance.

1. Intentional: In nuisance cases, D’s conduct will be deemed “intentional” even though D did not desire to interfere with P’s use and enjoyment of her land, as long as D knew with substantial certainty that such interference would occur.

Example: In the above example, if P put D on notice that pollution was occurring, and D continued with the conduct, the continuing conduct would be deemed intentional, and D could be liable for nuisance.

2. Unreasonableness: D’s interference with P’s interest must be “unreasonable.”
a. Test for unreasonableness: The interference will be deemed unreasonable if either: (1) the harm to P outweighs the utility of D’s conduct; or (2) the harm caused to P is greater than P should be required to bear without compensation.
Example: On the above pollution example, even though operation of a utility is socially beneficial, and even if the social benefits outweigh the damage to P from the pollutants, D probably will have to pay for the polluting because it is not fair that P should have to bear the burden of this pollution without compensation.

Example: A steel mill located in an otherwise completely residential area is much more likely to be found an "unreasonable" interference than is a steel mill in the middle of an industrial park.

b. Nature of neighborhood: One important factor in determining whether D’s conduct is “unreasonable” is the kind of neighborhood in which D and P are located — the more commercial or industrial the neighborhood, the less likely given conduct is to be a nuisance.

D. Remedies: P may be entitled to one or both of the following remedies for private nuisance:

1. Damages: If the harm has already occurred, P can recover compensatory damages.

2. Injunction: If P can show that damages would not be a sufficient remedy, she may be entitled to an injunction against continuation of the nuisance.  But to get the injunction, P probably has to show that the harm to her and to all others similarly situated outweighs the utility of D’s conduct.

Estancias v. Schultz -- CoA TX 1973:  ( (Estancias) put a/c on roof of building and kept ('s up at night.  ( sued for damages and injunction.  Court said 1) balance of equities shows no social utility for "public good" that found in a/c that outweighs the harm to ('s.  INJURY TO ( by continuing nuisance vs. INJURY TO ( AND PUBLIC by enjoining 2) would cause irreparable injury…therefore injunction until fixed problem.

Boomer v. Atlantic Cement Co -- SC NY 1970: Harm caused to P is greater than P should be required to bear without compensation.  D operates a large cement plant employing hundreds of people. The Ps sue D for nuisance because of dirt, smoke and vibrations, which interfere with their nearby property. Court did not issue an injunction even though nuisance occurred, because the harm to the Ps found not to outweigh the job-creation and other economic utility of D’s plant.  But D still had to pay money damages for the harm.

E. Defenses: P’s conduct may give rise to the defenses of contributory negligence and/or assumption of risk.

1. Contributory negligence: Where the claim is based on D’s negligent maintenance of the nuisance, contributory negligence will normally be a defense.

2. Assumption of risk: The defense of assumption of risk is generally applicable to nuisance cases.

a. “Coming to the nuisance”: Most commonly, the defense arises where D claims that P “came to the nuisance,” i.e., P purchases property with advance knowledge that the nuisance exists. Today, “coming to the nuisance” is not an absolute defense, but merely one factor to be considered in determining whether P should win.

Spur Industries, Inc. v. Dell E. Webb Development Co. -- SC AZ 1972:  P, a developer, buys a parcel next to D’s cattle feed lot, and sells off some of the parcels as home-sites. D will be enjoined from operating the feed lot — the manure from which creates flies and odor — even though P came to the nuisance, because the rights of innocent parties, including the homeowners, are at stake.

I. EASEMENTS

A. Definition: An easement is a privilege to use the land of another. 

1. Affirmative easement: An affirmative easement is one entitling its holder to do a physical act on another’s land. (Example: A, who owns Blackacre, gives B a right of way over Blackacre, so that B can pass from his own property to a street which adjoins Blackacre. B holds an affirmative easement.)

2. Negative easement: A negative easement is one which enables its holder to prevent the owner of land from making certain uses of that land. These are rare. (Example: A owns Whiteacre, which is next to the ocean; B owns Blackacre, which is separated from the ocean by Whiteacre. A gives B an easement of "light and air," which assures B that A will not build anything on Whiteacre which would block B’s view of the ocean. B holds a negative easement.)

B. Appurtenant vs. in gross: Distinguish between easements that are appurtenant to a particular piece of land, and those that are "in gross."  If unclear which type of easement is created, the law construes in favor of an easement appurtenant.

1. Appurtenant: An easement appurtenant is one which benefits its holder in the use of a certain piece of land. The land for whose benefit the appurtenant easement is created is called the "dominant tenement." The land that is burdened or used is called the "servient tenement." (Example: Blackacre, owned by S, stands between Whiteacre, owned by D, and the public road. S gives D the right to pass over a defined part of Blackacre to get from Whiteacre to the road. This right of way is an easement that is appurtenant to Whiteacre — Blackacre is the servient tenement, and Whiteacre is the dominant tenement.) 

a. Test for: For an easement to be appurtenant, its benefit must be intimately tied to a particular piece of land (the dominant tenement).

2. Easement in gross: An easement in gross is one whose benefit is not tied to any particular parcel. (Example: O, who owns Blackacre, gives E, who lives across town, the right to come onto Blackacre anytime he wants, and use O’s swimming pool. Since the grant is not given because of E’s ownership of nearby land, the easement is in gross.)

3. Profit: Related to easements is something called the "profit a prendre." A profit is the right to go onto the land of another and remove the soil or a product of it. Thus the right to mine minerals, drill oil, or capture wild game or fish, are all profits. (In the U.S., profits are functionally identical to easements.)

II. CREATION OF EASEMENTS 

A. Four ways to create: There are four ways to create an easement:

(1) by an express grant; 

(2) by implication;

(3) by strict necessity; and

(4) by prescription.

B. Express creation: If a easement is created by a deed or a will, it is "express." 

1. Statute of Frauds: An express easement must be in writing. This is required by the Statute of Frauds.

2. Reservation in grantor: Often, an express easement is created when the owner of land conveys the land to someone else, and reserves for himself an easement in it. This is called an "easement by reservation." (Example: A deeds Blackacre to B, with a statement in the deed that "A hereby retains a right of way over the eastern eight feet of the property.")

3. Creation in stranger to deed: At common law, it was not possible for an owner to convey land to one person, and to establish by the same deed an easement in a third person. (Thus an easement could not be created in a "stranger to the deed.") But most modern courts have abandoned this rule. (Example: O owns two parcels, 1 and 2. O sells parcel 1 to P, without recording any easement over parcel 2 in favor of parcel 1. O then deeds parcel 2 to D, with a statement in the deed, "Easement reserved in favor of P or his successors to parcel 1." Today, this easement will be enforced even though P was not a party to the O-D deed.)

Willard v. First Church of Christ -- SC CA 1972:  QP:  Whether a grantor may reserve an interest in property to another --YES.  McGuigan owned Lots 19 & 20 and allowed ( to use parking on 20.  Sold 19 to Peterson.  Willard wanted 19 & 20 from Peterson.  Peterson got 20 from McGuigan w/ proviso that ( may use parking.  Clause inserted in Peterson's deed -- recorded.  ( got deed but no mention of easement.  Peterson mentioned to ( that church would want to use 20 for parking.

1.  No longer feel constrained to adhere to adhere to feudal forms of conveyancing.

2.  Give effect to intent of the Grantor.

3.  ( contends he and title insurers relied on old common law rule.  NO  Not an ancient deed pulled from a trunk.  Doesn't show how he relied on it.  Not prejudiced by a lack of use for an extended period of time.

4.  Although in other cases, may need to balance competing interests (injustice of failing to give effect to grantor's intent vs. injustice by failing to give effect to reliance on old CL rule).

4. Exception v. Reservation:  When language is ambiguous, courts will usually give the retained easement effect as a reservation.  The intention of the parties, not the language, is the dominating factor.

a. Reservation:  A provision in a deed that creates some new servitude which did not exist as an independent interest.  

b. Exception:  Provision in a deed that excludes from the grant some pre-existing servitude on the land.

C. Creation by implication (PRIOR USE): An easement implied by prior existing use may sometimes be created. If so, it does not have to satisfy the statute of frauds.  Easement implied to protect the probable expectations of the grantor and grantee that the existing use will continue after the txfer.

1. Requirements: There are three requirements for an easement by implication:

(a) land must be divided up (or "severed"), so that the owner of a parcel is either selling part and retaining part, or subdividing the property and selling pieces to different grantees;

(b) the use for which the implied easement is claimed must have existed prior to the severance; and

(c) the easement must be at least reasonably necessary to the enjoyment of the dominant tenement.

a. Severance: An easement will only be implied where the owner of a parcel sells part and retains part, or sells pieces simultaneously to more than one grantee. This is the requirement of "severance." (Example: A and B are neighboring landowners. A new street is built adjoining B’s property, and A can only get to this street by crossing B’s property. A crosses B’s property at a particular spot for several years, then sells to C. C has no easement by implication across B’s property, because there was never any conveyance between A and B, required for the creation of an easement by implication.)

b. Prior use: The use for which the easement is claimed must have existed prior to the severance of ownership.

c. Necessity: According to most courts, the easement must be reasonably necessary to the enjoyment of what is claimed to be the dominant tenement. Courts are stricter in imposing this requirement where the easement is created by grant (i.e., in favor of the grantee), than where the easement is reserved (i.e., in favor of the grantor). 

Example of easement by implication: O owns two houses side by side on one parcel. To give the garage behind house no. 1 access to the street, he builds a driveway which runs between the two houses. O then conveys house no. 2, including part of the land and the driveway, to A. An implied easement in favor of house no. 1, and against the land on which house no. 2 is located, will be reserved with respect to the driveway. Also, if O conveys house no. 1, an implied easement in favor of that house will be created against the land of house no. 2. This is because: (1) O was the owner of both tenements just before the easement came into being; (2) the use existed prior to the severance of the two tenements; and (3) the easement is reasonably necessary to the enjoyment of house no. 1’s garage.

Van Sandt v. Royster -- SC KS 1938: ( brought action to enjoin ( from using lateral sewer drain running across ('s land.  B owned all three lots, connected sewer line to city main and sold off lots 19 and 20 later in 1904.  Deeds to M and J w/o exceptions or reservations.  R got 19 from J and R to (.  ( got 20 from M via mesne conveyances.  ( contends no easement was ever created in his land and that took free of burden b/c bona fide purchaser w/o notice.




1.  ( argue implied reservation on severance from dominant estate of deed (B(J) and easement by prescription (not reached).

2.  OLD RULE (still some courts, see Othen v. Rosier, below TX court) = To establish easement by implied reservation in favor of grantor, must be of strict necessity even above prior use.  Where granted with full covenants of warranty and without express reservation, no reservation by implication unless of strict necessity.  WHY?  To have it in writing, damn it!

3.  Degree of necessity GREATER to imply easement in favor of GRANTOR.

4.  NEW RULE:  If land may be used without easement but not without disproportionate effort, may be implied in either grantor or grantee.  Depends on intent of parties not language of conveyance.

5.  ( did not purchase w/o notice b/c made thorough inspection…appearance and visibility are not synonymous.  Must have known that he was connected to the sewer.

2. Easement of light and air: An easement of "light and air" (the right to have one’s view remain unobstructed) cannot be created by implication, in most states.

D. Easement by necessity (obviously, implied too): The courts will find an "easement by necessity" if two parcels are so situated that an easement over one is "strictly necessary" to the enjoyment of the other. 

1. Common grantor: The courts require that at one time, both the alleged dominant tenement and the alleged servient tenement were owned by the same person.

2. No prior use: But unlike the easement by implication, there does not have to have been a "prior use," that is, the easement does not have to have been used prior to the time the two parcels were split up. (Example: O owns parcel 1 and parcel 2, which adjoin each other. In 1950, he sells parcel 1 to P and parcel 2 to D. In 1960, an old road serving parcel 1 is closed, and a new one is built so that the only way to get from parcel 1 to the road is by crossing parcel 2. Because both parcels were owned originally by the same owner, O, the courts will grant parcel 1 an easement over parcel 2 to get to the road, even though no such easement was in use at the time O split up the ownership of the parcels.)

3. Landlocked parcels: The most common example of an easement by necessity is where a parcel is landlocked, so that access to a public road can only be gained via a right of way over adjoining property (as in the above example).

Othen v. Rosier -- SC TX 1950:  ( sought to enforce a roadway easement claiming easement by necessity and prescription.  Hill 100 A ( R; H 60 A ( O; H 16.31 A ( R; H 53 A( O.  R made repairs to the roadway but built a levee that made road muddy and impassable for O.  TC found necessity; CoA reversed.




1.  Before easement can be held to be implied by reservation it must be shown (a) unity of ownership; (b) that roadway a necessity not mere convenience, and (c) that the necessity existed at the time of severance of two estates.

2.  No such easement arose over 16.31 Acres because H did not part title until 2.5 years after he sold 100 Acres.  The record does not show that the roadway on 100 Acres was a necessity…rather than mere convenience.  Not the only roadway out.

3.  As to prescription = NO b/c no adverse use of easement (hostile/adverse).  More of a license = revocable.  Appears that enjoyment existed by consent/license, no presumption of grant can be made.  Putting up gates, maintaining roadway.  Also, not continuous for SoL period.

4. Difference in courts:  For TX, necessity is strict necessity.  SOME where access to land exists but inadequate, difficult or costly.

5. Duration:  Endures so long as necessity exists.

6. Condemnation:  In WEST, statutes give owner of landlocked parcels right to condemn easement across neighboring land irrespective of how became landlocked.  BUT must pay damages to owner of land across which the easement runs.  Favors land use.

E. Easement by prescription: An easement by "prescription" is one that is gained under principles of adverse possession. If a person uses another’s land for more than the statute of limitations period governing ejectment actions, he gains an easement by prescription. 

Example: In state X, the statute of limitations on actions to recover possession of real estate (ejectment actions) is 21 years. A, the owner of lot 1, uses a path over lot 2, owned by B, for 21 years. Assuming that the use meets the requirements discussed below (e.g., use must be "adverse," not "permissive"), after the 21 years A gains an easement by prescription, and may use the path as a right of way forever afterwards.

1. When statute starts to run: The statutory period does not begin to run until the owner of the servient tenement gains a cause of action against the owner of the dominant tenement. Therefore, an easement of "light and air" cannot be acquired by prescription (since the owner of the servient tenement never can sue the owner of the dominant tenement, because the latter merely looks out over the former’s property, rather than trespassing upon it).

2. Adverse use: The use must be adverse to the rights of the holder of the servient tenement, and without the latter’s permission. (Example: P and D are next-door neighbors. Solely out of friendship, D agrees that P may use D’s driveway to get to P’s garage. P thanks D for this, and does not say that he is asserting an actual legal right to use the driveway. P’s use is therefore not adverse, so even if the usage continues longer than the statute of limitations, no easement by prescription will be gained. Instead, the use is merely a license, which is revocable at will by D.)

3. Continuous and uninterrupted: The use must be continuous and uninterrupted throughout the statutory period. Thus if the use is so infrequent that a reasonable landowner would not be likely to protest, the continuity requirement is not satisfied.

4. Tacking: There can be tacking on the dominant side of the prescriptive easement. (Example: In a state with a 21-year statute of limitations on ejectment actions, A, the owner of Blackacre, uses a path across Whiteacre for 12 years. He then sells Blackacre to B, who uses the same path for an additional 9 years. At the end of this 9 years, B will have an easement by prescription, because he is in privity of estate with A and therefore can tack his use onto A’s use.)

5. Public prescriptive easements:  Can be obtained by long continuous use by the public under a claim of right.  Landowner must be put on notice.

6. Beach access:  In states bordering the sea, use of beaches important.  The state holds, in public trust, the beach from the water to the mean high-tide line (wet sand area).  Dry sand is subject to private ownership.  BUT public access requires a way of access from inland to coast and lateral easement up and down the beach.  Other doctrines used is public trust doctrine (rather than prescription b/c access usually presumed by permission of owners.  E.g. California provides that owner can post a sign "by permission" which defeats any claim of public adverse use.

Matthews v. Bay Head Assn. -- SC NJ 1984:  QP:  Whether, ancillary to public's right to enjoy tidal lands, the public has a right of access though dry sand area not owned by municipality but by a quasi-public body.  YES



1.  PUBLIC TRUST DOCTRINE:  Public's right to use tidal lands and water encompasses navigation, fishing and recreational uses, including bathing, swimming and other shore activities.

2.  Public's right to enjoy privileges must be respected.

3.  Must have access to municipally-owned dry sand areas as well as the foreshore.  Extension necessary b/c enjoyment of rights in foreshore is inseparable from use of dry sand beaches.

4.  PUBLIC RIGHTS IN PRIVATE SAND:  Public may have a right to cross privately owned sand beaches to gain access to foreshore.  AND interests to sunbathe and enjoy recreational activities.  Without some means of access, public right to use foreshore would be meaningless.

5.  No unrestricted right to cross at will over any and all property.  SO long as reasonable access.

6.  Not limited to passage, may use to sunbathe and enjoy dry sand area.

7.  NOT ALL PRIVATELY OWNED LAND, but where reasonably necessary.  On a case by case basis and resolution depends on specific facts in controversy.

8.  HERE, membership must be open to the public at large.

9.  Where doubt, the claim of the private owner shall be honored until the contrary is established.

F.  Assignability of Easements:  Benefits and burdens of appurtenant easements pass automatically to assignees of the land to which they are appurtenant.  Where benefit is in gross may not be assignable.

Miller v. Lutheran Conference and Camp Assn. -- SC PA 1938:  ( contend that privileges of boating and fishing conveyed to Fmiller but no bathing rights by that instrument.  Never having passed to Fmiller.  Even if they vested in Fmiller, all of rights were easements in gross and were neither alienable or divisible.  When transferred to Rmiller, rights were extinguished.  ( argues that should be construed as transferring bathing and if not, acquired by prescription.

1.  Deed did not include bathing rights.

2.  BUT facts establish title to bathing rights by prescription…not appurtenant (b/c didn't own land) but no reason why cannot attach in gross.
3.  Exercise of bathing rights carried on systematically for commercial purposes.

4.  Would be unjust to hold that bathing rights did not vest

5.  Are they assignable?  Like a license.  A profit in gross may be assignable if parties to creation evidence their intent to make it assignable.
6.  Deed said "heirs and assigns"…shows intent to attach attribute of assignability.

7.  Divisible?  If there is a division, easements must be used or exercised as an entirety.  If there be two or more, they could make no division but work together as one stock..  Held, enjoyed, and conveyed as an entirety and not divide it severally.

8.  Reasonably clear that conveyance it was not intention to grant a separate right to subdivide and sublicense the boating, fishing, and bathing privileges…should together use rights for commercial purposes.

RECAP:  1) Fmiller acquired title to boating and fishing privileges by grant and BOTH acquired bathing rights by prescription.  2) Valid assignment of ¼ interest to Rufus BUT 3) cannot be commercially used and licensed w/o common consent (must act as "one stock")


1.  Easement appurtenant: burden on servient tenement limited by needs of dominant tenement.

2.  Easement in gross: No similar burden.  All assignable if parties intended.  Recreational easements not assignable.  See next section

3.  Divisibility:  OLD = Generally not divisible.  NEW = divisible UNLESS contrary to intent of parties creating easement OR division unreasonably increases burden on servient estate.

4.  Riparian owners:  If natural lake riparian owners have automatic easement to make reasonable use of surface waters.

III. SCOPE OF EASEMENTS 

A. Prescriptive easement: If the easement is created by prescription, the scope of the allowable use is determined by looking at the use that took place during the statutory period. Therefore, a use that is substantially broader (or more burdensome to the servient tenement) than existed during the time when the statute of limitations was running, will not be allowed.

B. Development of dominant estate: Regardless of how the easement was created (e.g., whether by implication, prescription, etc.), the court will allow a use that increases dues to the normal, foreseeable development of the dominant estate, so long as this does not impose an unreasonable burden on the servient estate. (Example: A right-of-way easement is created by prescription in favor of the sole house then located on a dominant tenement. After the easement is created, two more houses are built on the dominant property. The residents of all three houses may use the right of way, since the basic use — as a pedestrian right of way — remains unchanged, the increased use is a function of normal development, and the increase in the burden is slight.)

C. Use for benefit of additional property: The holder of the dominant estate is normally not allowed to extend his use of the easement so that additional property owned by him (or by others) is benefited. (Example: W, the owner of Whiteacre, gives B, the owner of Blackacre, an express easement by which B may cross W’s property to get from the road to a house on Blackacre. B then buys an adjoining parcel, Greenacre, tears down the house on Whiteacre, builds a new house on Greenacre, and extends the path represented by the easement through Blackacre (which he still owns) to get to the new house on Greenacre. W will be able to enjoin this extended use, since the easement is now being used to benefit additional property beyond Blackacre, the originally-contemplated dominant estate.)

Brown v. Voss: -- SC WA 1986:  QP:  What extent may holder of private road easement traverse servient estate to reach a subsequently acquired parcel when no increase in burden to servient estate ABSOLUTELY NO -- BUT, A REMEDIES CASE, so WINNING = LOSING?

1.
RULE:  Easement appurtenant to one lot may not be extended by owner of dominant estate to other parcels.  IF DOES IT>>>CLEAR LOSER…a trespass BUTTT

2.
Does not follow that injunction will follow

3.
ACTUAL and SUBSTANTIAL INJURY

4.
Users acted reasonably and did not increase burden on servient estate

5.
Defendants stood by for a year while users spent $$$

6.
Users would suffer hardship if injunction granted because landlocked (well, not really)

D. Utilities:  Private easement of way does not usually permit easement owner to install utilities.

E. Location:  GR: Location of easement once fixed cannot be changed w/o both consent.  BUT maybe servient estate can change location at own expense if change does not lessen utility of easement.

F. Prescriptive not as broad:  Use must be consistent with the kind of use that gave rise to the easement (e.g., foot-path does not allow vehicles)

IV. TRANSFER AND SUBDIVISION OF EASEMENTS 

A. Transfer of burden: When the title to the servient estate is transferred, the burden of the easement remains with the property. (Example: O, the owner of Blackacre, gives A, a neighboring landowner, an express right of way over Blackacre. O then sells Blackacre to B. After the sale, A’s easement remains valid against Blackacre.)

B. Transfer of benefit: Whether the benefit of an easement "runs with the land" (i.e., is enforceable by an assignee) depends on whether the easement is appurtenant or in gross. 

1. Transfer of easements appurtenant: An easement appurtenant (one where the benefit applies to particular land only) normally passes with the transfer of the dominant estate. (Thus in the above example, if A sells his land to X, X may enforce the easement against either O or one who bought from O.) 

a. Subdivision: Also, if the dominant estate is sub-divided into smaller lots sold to different people, and the geography is such that each of the smaller lots can benefit from the easement, then each will generally be permitted to do so. (But this will not happen if this would result in an extreme increase in the burden to the servient estate.)

2. Easements in gross: But easements in gross are different. 

a. Common law: At common law, easements in gross are not transferable. (Example: O owns Blackacre, which adjoins a public beach. O gives A, a friend of his who lives in a different city, the right to park in O’s driveway and walk across A’s land to the beach. Since this easement is "in gross" — it is not intimately tied to particular land held by A — at common law it is not transferable by A to anyone else.)

b. Modern view: Today, courts continue to apply this rule of non-transferability to easements that are "personal" (as in the above example). But courts will often find that a commercial easement was intended to be transferable and will therefore hold it to be so. (Example: O gives the telephone company the right to string wires over his land. Today, because of the commercial nature of this easement in gross, most courts would hold that the phone company can assign this right to some other outfit that takes over the phone operations.)

i. See Miller above:  May assign easements in gross if parties intended

ii.  Divisibility:  May be divided unless contrary to intention of parties creating the easement or unless division unreasonably increases the burden on the servient estate.

V. TERMINATION OF EASEMENTS 

A. Abandonment: Unlike estates in land, an easement may be terminated by abandonment in some circumstances.

1. Words alone insufficient: The easement holder’s words alone will never be sufficient to constitute an abandonment.

2. Intent plus conduct: But if the easement holder intends to abandon an easement, and takes actions manifesting that intent, he will be held to have abandoned the easement, and it will be extinguished. 

a. Non-use: For instance, non-use may on particular facts be action which manifests the easement holder’s intent to abandon, in which case the abandonment will be effective. (Example: A owns a summer cottage, which holds an appurtenant easement to use a driveway on B’s next-door property. If A uses the cottage each year for three years, and fails to ever use the driveway, he may be held to have intended to abandon the easement. But if A’s non-use for three years is because he doesn’t even use the cottage, then no intent to abandon will be found, and therefore there will be no abandonment.)


Presault v. US -- USCAppeals 1996 (VT): 



1.
What title did RR have?  Presumed easement and not Fee simple ( can be terminated.

2.
Scope?  Not broad enough to use as recreational trails…public use not contemplated…not consistent with original grant.  Nature of passage is clearly different.

3.
Have they abandoned?  Not by simple non-use…need either an unequivocal present intent to relinquish easement or purpose inconsistent with future existence.  Tore up the tracks…public started crossing over the way.

VI. LICENSES 

A. Definition: A license is a right to use the licensor’s land that is revocable at the will of the licensor. This revocability is the main thing that distinguishes licenses from easements. (But there are a couple of exceptions to the revocability of licenses, described below.) 

1. No Statute of Frauds: A license is not required to satisfy the Statute of Frauds, so it may be created orally.

2. Illustrations: Some licenses are much like easements, except for revocability (e.g., O orally gives A the right to use O’s driveway to get from A’s land to the public highway; this would be an easement if it were in writing, but is a license because it is oral). Other licenses are much more transitory. For instance, a ticket to a sports event or concert is a license; similarly, the right to use a parking lot is generally only a license.

B. Exceptions to revocability: There are a couple of exceptions to the general rule that licenses are revocable at the grantor’s will. 

1. Oral license acted upon: Most important, a license is irrevocable if its use would have been an easement except for failure to meet the Statute of Frauds, and the licensee makes substantial expenditures on the land in reliance on the licensor’s promise that the license will be permanent or of long duration. (Example: P orally gives D permission to build a roadway across P’s land so that D can get from his land to the public highway. D expends substantial money digging and paving the road. P attempts to revoke, and sues D for trespass. A court would probably hold that the license, though oral, was irrevocable because of D’s substantial reliance expenditures.)

Holbrook v. Taylor -- SC KY 1976:  ( argued that use of roadway was established by prescription and by estoppel.  LC ruled no prescription (See Prescription above) b/c lack of adversity/continuous showing (a la AP) but YES via estoppel.

1.  Where license not a bare right of entry, but also a right to erect structures and acquire an interest LIKE and easement, licensor may not revoke after licensee has exercised the privilege and erected improvements at considerable expense.

2.  Continues for so long a time as the nature of the license calls for.

Shepard v. Purvine -- OR 1952:  Oral license promptly acted upon is valid, binding, and irrevocable as a deeded right of way.  PRO

Henry v. Dalton -- RI 1959:  Revocable at the option of the licensor.  Prevents burdening of the lands with restrictions founded on oral agreements, easily misunderstood.  To change what happened into an irrevocable right is a different matter.  It should have been in writing…especially if they were going to spend all that money making improvements.  CON

a.  Restatement: Licensee may continue to the extent necessary to realize expenditures and avoid being deprived the fruits of the expenditures.

VII. COVENANTS RUNNING WITH THE LAND 

A. Definition: Like easements, "covenants" may under some circumstances run with the land. A covenant running with the land is simply a contract between two parties which, because it meets certain technical requirements, has the additional quality that it is binding against one who later buys the promisor’s land, and/or enforceable by one who later buys the promisee’s land.

1. Legal relief: When we use the term "covenant," we are talking about a promise that is subject to legal rather than equitable relief. That is, when a covenant is breached the relief granted is money damages, not an injunction or decree of specific performance. (An injunction or specific performance may be granted for breach of what is called an "equitable servitude," discussed below.)

B. Statute of Frauds: For a covenant to run with the land, it must be in writing.

C. Running with the land: The only interesting question about covenants is, When do they run with the land?

1. Running of burden and benefit: More specifically, we want to know: (1) When does the burden run (so that the promisor’s assignee is bound)? and (2) When does the benefit run (so that the promisee’s assignee can sue for damages if the covenant is breached)? We have to worry about: (1) the "touch and concern" requirement; and (2) the privity requirements. 

a. "Touch and concern": For the burden to run, the burden must "touch and concern" the promisor’s land. Similarly, for the benefit to run, the benefit must "touch and concern" the promisee’s land.

b. Privity: Also, for the burden to run, there must be "privity of estate," which usually means both a land transfer between the promisor and promisee ("horizontal" privity) plus a succession of estate from promisor to promisor’s assignee ("vertical" privity). For the benefit to run, horizontal privity is sometimes required, but vertical privity is generally not. (See further discussion immediately below).

2. Privity between promisor and promisee ("horizontal" privity): Where a court requires "horizontal" privity, it means that there must be some land transfer between the original promisor and the original promisee. 

a. Running of burden: In America, horizontal privity is required in order for the burden to run. This mainly means that if the original parties are "strangers to title," the burden will not run. Thus two neighboring landowners cannot get together and agree that neither will use his property for a certain purpose, and have this restriction be binding on a subsequent purchaser from either of them. (Example: A and B, neighboring landowners, agree in writing that neither will tear down his house to erect a new structure. B sells his property to X, who tears down that house. A cannot sue X for damages, because the burden of the covenant does not run with the land. This is so because there was never any land transfer between A and B, and thus no horizontal privity between them.) 

i. Requirement satisfied: But the horizontal requirement is satisfied if the original promisor and promisee have some land-transfer relationship. (Example: A owns two parcels, each with a house on it. He sells one of the parcels to B. In the transfer agreement, A and B each promises the other that he will not tear down the house to build a new structure. B then re-conveys his parcel to X, who tears down the house. Now, A can sue X for damages, because there was horizontal privity between A and B, in the sense of a land transfer between them.)

b. Running of benefit: Most courts hold that there must also be horizontal privity for the benefit to run. (Nearly all courts hold that the same privity rule that applies to running of burden applies to running of benefit; since most courts require horizontal privity for running of burden, they also require it for running of benefit.) (Example: A and B own adjacent parcels. They each agree not to tear down their house and rebuild. A conveys to X; B tears down and rebuilds. Assuming that the state, like most, requires horizontal privity for the burden to run, it will apply the same rule for running of benefit. In that case, X will not be able to sue B for damages, because the benefit does not run due to lack of horizontal privity between A and B.)

3. Privity between litigants ("vertical" privity): When a court requires "vertical" privity, this refers to the relationship between the promisor and his successor in interest, or the relation between the promisee and his successor. 

a. Running of burden: For the burden to run, the party against whom it is to be enforced must succeed to the entire estate of the original promisor, in the durational sense. (Example: A and B, owners in fee simple of neighboring parcels, each agree to maintain half of a hedge between the properties. B gives a long term lease to X. X fails to maintain his part of the hedge. A cannot sue X for damages, because there is no vertical privity between B and X — when X took a long term lease, he took only part, not all, of B’s fee simple.)

b. Running of benefit: But the vertical privity requirement has much less bite on the benefit side. The benefit may be enforced by anyone who has taken possession of the promisee’s property with the promisee’s permission. (Example: On the facts of the above example, if A gave a long-term lease to Y, Y could sue B if B failed to maintain his part of the hedge.) 

i. Homeowners association: If P is a homeowners’ association set up by a developer to collect annual fees from homeowners in a subdivision (used to maintain any common areas), the association may sue non-payers even though the association owns no property in the development. Thus the requirement of vertical privity is almost completely relieved in this instance.


Neponsit Owners Ass'n. v. Emigrant Bank -- NY 1938:

4. "Touch and concern" requirement: 

a. Running of benefit: For the benefit to run, that benefit must touch and concern the promisee’s land. But this requirement does not have too much practical bite — most kinds of covenants that have anything to do with real estate (e.g., promises to make repairs, promises not to demolish, promises to pay money to a homeowners association, etc.) are found to "touch and concern" the promisee’s land (as well as the promisor’s land). 

i. Burden in gross: If the benefit touches and concerns the promisee’s land, the benefit will run even though the burden does not. That is, the benefit can run even if the burden is "in gross," i.e., personal to the promisor.

Example: D sells land containing a restaurant to P; as part of the transaction, D promises not to operate a competing restaurant within a two mile radius. (Assume that the state holds that a non-compete promise "touches and concerns" the promisee’s land.) P then conveys the property to X. X can sue D for breach of the promise — since the benefit touches and concerns the P/X land, the benefit can run even though the burden is "in gross," i.e., personal to D.)

b. Running of burden: For the burden to run, that burden must "touch and concern" the promisor’s land. But about half of the courts impose an additional significant requirement: these courts hold that the burden will not run if the benefit does not touch and concern the promisee’s land. (That is, half the courts say that the burden may not run when the benefit is in gross.) 

Caulett v. Stilwell & Sons -- NJ 1961:  ( sold WD to ( $4K delivered deed 1/13/59.  After collapse of agreement on construction of dwelling on premises, suit commenced.  Recital in deed "Grantors reserve right to build original dwelling on property" and designated as running with the land to bind "heirs, executors, administrators and assigns."

1.
TJudge(SJ/( b/c 1) ( no claim, right or interest in land, 2) ( no interest right or CoA against (s by virtue of covenant and 3) clause is stricken as null/void and no further effect.

2.
APPEAL(QP: Whether recital is enforceable covenant restricting use of land.

3.
Incursions on the use of property will not be enforced unless the meaning is free and clear from doubt.  If vague, will not be construed to impair the alienability of property.


a.
Clause neither descriptive of type, cost or duration of covenant (what house?)

4.
EVEN IF definite, cannot operate as covenant running with land or as EQS


a.
Item in question does not TOUCH/CONCERN…is a personal covenant.



i.
Does not exercise direct influence on occupation, use, enjoyment of land



ii.
Must be a promise respecting USE of the land and not merely incident to land

iii.
Must define the proscriptions and limitations on use of land (setbacks, architecture, minimum cost of dwelling.


b.
At best, a personal covenant…not precluded BUT cannot affect title

c.
Mere stipulation that runs with land in deed DOES NOT override personal nature of covenant

5.
ALSO, benefit is personal to grantor and not enhancing the use/value of other lands

a.
GR:  To run with land BOTH burdened and benefited properties exist and were intended to be affected.

i.
Where benefit attaches to property but burden is IN GROSS, does not prevent covenant from running with the land

ii.
Where burden is on land and benefit is IN GROSS and does not extend to other lands, NOT RUN WITH LAND.



6.
Not enforceable as EQS

a.
Where benefit IN GROSS and neither affects retained land or not part of neighborhood scheme (Like Sanborn?)

b.
Where benefit is purely personal to Grantor and not directed towards improvement of neighboring properties, cannot pass to any retained land and cannot burden conveyed premises but may only obligate Grantee personally

Example: A, the owner of Blackacre, sells it to B. B promises not to operate a liquor store on the property so as not to compete with a similar store owned by A on different property. Assume that the state is one which holds that a non-compete promise does not touch and concern the promisee’s land. B then sells Blackacre to C. About half of the courts would hold that A cannot sue C for breach, because the burden will not run where the benefit is in gross, i.e., personal to A.

VIII. EQUITABLE SERVITUDES 

A. Generally: The above rules apply where a promise concerning land is sought to be enforced at law, i.e., by the award of damages. But a promise may also be enforced at equity, by the award of an injunction (ordering the defendant not to do something) or a decree of specific performance (ordering the defendant to do something). When a court not only gives equitable relief, but applies it against an assignee of the original promisor, the promise is referred to as an "equitable servitude" against the burdened land. 

1. Less rigid requirements: In general, the technical requirements for establishing an equitable servitude that burdens the land are less difficult to meet than the requirements for covenants at law. Therefore, the law of equitable servitudes is generally more important today than the law of covenants at law.

2. Affirmative vs. negative: Most agreements for which equitable enforcement is sought are negative in nature — they are usually agreements not to violate certain building restrictions. But occasionally, an equitable servitude may involve an affirmative promise (e.g., the promise to pay dues to a homeowners’ association, or the promise to make certain repairs), at least in American courts.

B. Privity not required: The requirements of privity are virtually non-existent in connection with equitable servitudes. For instance, two neighboring landowners that never had any land-transfer relationship between them can, by agreement, impose land-use restrictions that will be binding on assignees. (Example: A and B, who own adjacent parcels, agree that neither will tear down his house without the other’s consent. A and B sell their properties to X and Y, respectively. Assuming requirements of notice are met, X can get an injunction against Y to stop a threatened demolition in violation of the restriction, even though Y may not have expressly agreed to honor the restrictions. By contrast, X could not sue Y for damages under a covenant-at-law theory, because of the lack of horizontal privity between A and B.)

C. "Touch and concern" still required: Neither the benefit nor the burden of a restrictive covenant will run unless it can be said to "touch and concern" the promisor’s land (in the case of a running burden) or the promisee’s land (in the case of a running benefit). But this requirement has little bite — courts are extremely loose in determining what kind of benefit or burden "touches and concerns" land. 

1. Running of burden or benefit is in gross: Courts are in dispute about whether equity will enforce a burden where the benefit is in gross, just as they are in dispute about whether a suit at law for money damages may be awarded in this situation.

D. Notice to subsequent purchaser: The most important thing to remember about equitable servitudes is that equity will not enforce an agreement against a subsequent purchaser unless he had notice of the restriction. Notice may be either "actual" or "constructive." 
1. Actual notice: Thus if the subsequent purchaser of the burdened land happens to know about the restriction, it is irrelevant that the restriction is not recorded anywhere. (Example: A and B each agree in writing not to use their properties for anything but residential premises. Neither records this promise in the land records. B assigns to X, and orally tells X, "You should know that I have promised A that I’ll never use the property for non-residential purposes." A will be able to enjoin X from making non-residential use of the property, because X was on actual notice of the restriction at the time he bought.)

2. Recording: Also, the subsequent purchaser will be deemed to be on notice if he has "constructive" knowledge of the restriction. Most importantly, if the restriction is properly recorded in the land records, the purchaser is bound even if he does not discover the restriction by the time he buys.

E. Developer’s building plan: A general building plan formulated by a developer will often bind all parcels in the development. The developer records the plan in the form of a subdivision "plat" or map. To see how the burden and benefit can run to all parcels, assume that Developer (who has recorded a subdivision plat) conveys one parcel to B1 and, subsequently, another parcel to B2. Assume that the deed from Developer to each imposes the requirement that the buyer use the property in accordance with the recorded building plan (e.g., that he not use the property for non-residential uses if the building plan prohibits this). 

1. Enforcement by subsequent purchaser: First, consider a suit by B2 against B1. Here, B2 can enjoin B1 against violating the use restrictions. This would probably be true even if the deed from Developer to B1 did not expressly mention the plan or the restrictions — the fact that the plan had been publicly filed would probably be enough to put B1 on notice.

2. Enforcement by prior purchaser against subsequent one: Now consider a suit by B1 against B2. This is trickier, because by hypothesis B1 received his property before the restriction against B2 even existed. Nonetheless, B1 can probably get an injunction against any violation by B2. Courts often do this by the doctrine of "implied reciprocal servitude" — when B1 acquired his land in expectation that he would get the benefit of subsequently-created servitudes, there was immediately created in him an implied reciprocal servitude against Developer’s remaining land (even if Developer did not put the restriction in later deeds, including the deed to B2!)

Sanborn v. McLean -- MI 1925:




( wants to build a gas station at back end of lot.  QP:  Reciprocal negative easement?  ( own land in community development and enjoin neighbors from building gas station.  All trace land back to common owner but restrictions on land use not contained in ('s chain of title.

1.
Burden not personal to owners…operative on use of land by owner w/actual or constructive notice.

2.
Must have common grantor

3.
Cannot be retroactive (i.e., imposed from without)

Here, abstract showed other deeds with restrictions…plan was repeatedly declared in subsequent sales of lots.  ( ( put on inquiry notice beyond asking grantor.

3)
MAJ - Imply negative easements from common scheme


FEW - Require written instrument (SoFrauds)


BUT - Recorded subdivision map showing covenants run with land, enforceable

MA - Covenants not implied from common scheme, but if in writing a common scheme may be used to show neighbors intended as beneficiaries

F. Selection of neighbors: Equitable restrictions (as well as covenants at law) may be used to facilitate the selection of neighbors. Such agreements will generally be enforced as long as they are reasonable in scope (so that they do not constitute an unreasonable "restraint on alienation") and are not in violation of any anti-discrimination law. 

Example: Each deed executed by a developer provides that the purchaser must become a member of the homeowners’ association, and that the purchaser may not sell his land to anyone who is not a member of the association. It also provides that the association has the right of first refusal to buy any property offered by a member. Such a restriction will generally be enforced, and will give the association’s other members (providing that the association has enough money) the practical ability to keep property out of the hands of anyone deemed undesirable. Such a provision is often used by condominiums and co-ops.

Hill v. Community of Damien of Molokai -- NM 1996:  ( argue use of house as a "group home" violates restrictive covenant calling for "single family residence" purposes.


1.
Whether to enforce restrictive covenant



a.
IF language unclear/ambiguous ( in favor of free enjoyment



b.
Will not imply restrictions



c.
Interpret reasonably but strictly to avoid illogical constructions



d.
Give words ordinary and intended meaning

2.
Yes, "group home" is residential use.  Not used as commercial establishment b/c health care workers, paper work, counselors all of Community's use is incidental to main purpose, as a residence (may be different if used as a hospice or boarding house


3.
Residents meet single family requirement.

a.
Family is ambiguous b/c nothing suggests it was framer's intent to limit the term to a discrete family unit (? Kinda begs the question)



a.
Don't have to be blood/marriage relatives.



b.
Muni-zoning codes say "family" = any group of five/less unrelated persons.

c.
Strong public policy in favor of including small group homes in definition of family b/c handicapped (physical/mental) need them to be deinstitutionalized and consistent with FHA.

d.
Controlling factor is whether residents bear the generic character of a relatively permanent functioning family unit.

4.
Increased traffic?  Not relevant to use of home…also a large single family could create the same amount of traffic…makes no sense.

5.
Violates FHA -- Three claims intent-NO; disparate impact-YES; reasonable accommodation-YES

a.
Intent--( must show that handicap of potential residents is protected by FHA and was some part of the basis for the policy being challenged.

Shelley v. Kraemer -- USSC 1948:  QP:  Validity of court enforcement of restrictive covenants that exclude persons of a designated race/color.

1.
MO -- ( received GWD from Fitzgerald w/o knowledge of covenant.  Neighbors sought to enforce terms of covenant.  MOSC granted neighbors' relief (kick 'em out)


2.
MI -- ( took deed to premises and neighbors sought to kick 'em out -- MISC granted.

3.
QP I:  Whether 14th Amendment inhibits judicial enforcement of restrictive covenants

4.
Restrictive covenants, standing on their own, do not violate 14th amendment.  Voluntary adherence NOT prohibited.

5.
Where judicial enforcement involved, YES…BUT FOR active intervention of state courts, ( would have been free to occupy their properties.

.
Covenant with racially discriminatory effect may violate the FHA (Title VII of Civil Rights Act of 1968).  Unlawful to refuse to sell, rent a dwelling based on race, color, religion, sex, national origin, familial status, or handicap.  Deed containing restrictive covenant against race, religion, or ethnic group violates §3604(c) of FHA (prohibiting printing/publishing any statement indicating a racial, religious, or ethnic preference.

Nahrstedt v. Lakeside Village Condo Assn. -- SC CA 1994:  Homeowner wanted to prevent enforcement of NO PETS policy recorded in declaration.

1.
Whether pet restriction contained in recorded declaration of condo complex enforceable.

2.
Civil Code = courts shall enforce unless unreasonable and ( can show burdens imposed substantially outweigh benefits should not be enforced against any owner


OTHER STATES = enforced so long as reasonable

3.
Presumption of validity

4.
Enforcement does not depend on conduct of owner.

5.
Must meet requirements of EQS or Covenants (run with land, etc)

6.
Two categories:

a.
In declaration -- presumption of validity, only if arbitrary, violate public policy, or Con-Law right


b.
In rules promulgated subsequently -- reasonableness test

7.
Deference to declaration protects expectation interests of condo owners that restrictions in place will be enforceable.

8.
B/c treated like EQS, courts disinclined to question the wisdom of agreements UNLESS violates public policy, arbitrary = harm disproportional to benefit produced.

9.
When restriction bears no relationship to land (T&C?) or violates pub/policy inuring to public at large harm will always be disproportionate.

10.
Discourages lawsuits by owners for personal exemptions

11.
Avoids protracted questions of fact in lawsuits.

12.
Doesn't clog up the legal system

13.
Bernardo & Villas applied reasonableness standard as to individual landowners and not to project as a whole, therefore disapproved.

14.
RULE:  Reasonableness is determined by reference to project as a whole.  If in recorded project declaration, presumed to be reasonable and will be enforced uniformly against all residents unless arbitrary, imposed burdens on lands that substantially outweigh the benefits, or violates public policy.

IX.  TERMINATION OF RESTRCTIVE COVENANTS

Western Land v. Truskolaski -- SCNV 1972:  ( homeowners brought action to enjoin ( from constructing shopping center on 3.5 acre parcel in subdivision.  When ( originally subdivided the development, subjected lots to restrictive covenants single family dwellings and further prohibited stores, etc.  DC(enforceable.  ( appeals on basis that subdivision had radically changed over the years so as to nullify their purpose.  COURT:  Disagreed, b/c covenants remain of substantial value to homeowners and changes are NOT so great as to make it inequitable or oppressive to restrict the property to single-family residential use.

1.
Traffic -- Yes, has increased around the subdivision BUT the traffic within is still low and residents want to keep it that way.  ( fails to show that area is unsuitable for residential purposes.  Restrictive covenants still enforceable if single-family residential character has not been adversely affected and purpose of restrictions not thwarted.

2.
Commercial development -- Yes, has been increasing commercial use around, BUT not within.  Still of real and substantial value to the homeowners.  Must have changes INSIDE AND OUTSIDE to become unsuitable.  Must prove there is no suitable economic use BUT business or commercial use.
3.
Zoning -- Although council showed willingness to change zoning, CANNOT override privately-placed restrictions EVEN IF passed.

4.
Economic value -- Even if property more valuable for commercial than for residential purposes…SO WHAT…does not entitle relief of restrictions b/c substantial benefit inures to the area by enforcement.

5.
Abandoned/waiver -- NO…two houses/nursery…the committee (if it ever existed) never concluded that they were approved/disapproved or houses out of harmony. Too distant and sporadic to constitute general consent by property owners.  Must be SO GENERAL as to frustrate the original purpose of the agreement.
REVIEW:
TERMS:

Single family -- Fee simple in whole property

Town homes -- Legally identical (fee simple) to single family homes

Condos -- Fee simple in own unit, but undivided interest in the common area

Coops -- Corporation…owner gets a "share" (e.g., 1/100 ownership)

Apartments -- LL/T relationship (no ownership by tenant)

Neponsit -- Fee simples put together…just a community.  Neighborhood association to enforce restrictive covenants.  Duty to pay fees and Ass'n maintains common areas.

Nahrstedt -- CC&Rs.  Express provisions.  Condo board.  May enforce restrictions and change them.

Express -- Either fee simple or condos

Implied -- Not likely to be found in condo assn.

Privity -- Nahrstedt…CC&R gets rid of idea of privity for condos.  Not an issue b/c legal recognition of condos is right of condo board to do shit…created by CC&Rs.  Neponsit? Ass'n in privity…GET AROUND RULE: If benefit in gross, burden does not run.  Need a homeowner to enforce restrictions…but ass'n is agent of homeowners (what about renegade board members).

T&C -- CC&Rs fees, pets, cleaning air/con ducts, signs.  Treat CC&R's as a whole.  Servitudes?  Provision by provision analysis. BIG ISSUE IN NEPONSIT

TOUCH & CONCERN:

1) At time of creation v. time of enforcement.  OLD…whether T&C at time of creation.  BUT MODERN suggests distinction b/w creation/enforcement.  Might become invalid later…don’t T&C at time of enforcement (fees).

2) Personal v. Land (appurtenant or in gross).  HEDGES.  Two lots.  If worded in negative terms (neither shall allow hedge to exceed 3ft in height)…T&C  BUT if Owner A must trim to 3" (affirmative) doesn't T&C.

3) Public Policy -- R3d…what is against PP is not T&C (e.g., against competition) not enforceable.

4) MUSH -- Is it a bad thing?  Whether it enhances market value?  Does it enhance combined MV of both estates?  NEPONSIT…not the law all over…Is value greater w/ covenant than without it.

Reasonableness -- To challenge CC&R's…are they reasonable?  BIG ISSUE IN NAHRSTEDT (T&C and PPolicy)

Public policy -- MORE IMPORTANT IN NEPONSIT B/C reasonableness used in CONDO contexts
Ability to Change -- Two categories 1) in original CC&Rs; fair amount of deference b/c every single person held to have agreed to them…accepted at time of purchase 2) in amended CC&Rs…changed by condo board.  Not the same degree of deference.  Uses standard of business judgment.  NEPONSIT:  Cannot change the damn thing very easily…need common grantor/unanimity.

Policing the Board --

ENFORCING SERVITUDES:  Lots 1-16

1
2
3
4

5
6
7
8

9
10
11
12

13
14
15
16

3 Ways to Create:

1) Master plan -- In CA/recorded…then all subsequent purchasers have accepted.  In SANBORN, doesn't need to be recorded.

2) Lot 1 is bound and all lots retained by grantor similarly bound.  Split off 1 from whole rest of land…Arrow goes two directions.  SPLIT…if recorded only in Lot 1.  Some:  No duty to investigate Lot 1.  Others:  Must investigate.

3) Lot 1 is bound -- If Lot 1 Bound…then only Lot 1…arrow goes from others to One (for benefit of others) Lot one cannot sue

SKIP TO LOT 16:

1-14 all have same provisions…Sell 15 and 15 bound…only 16 in privity.  Selling off Lot 16.  Grantor only owns lot 16.  Lot 16 is bound.  BUT nobody can enforce UNLESS:  In SANBORN…common scheme.  In CA, w/m recorded master plan…can enforce.  OR 3rd party beneficiary analysis.

SOLVE PRIVITY PROBLEM:

1) Get owner of 15 and 16 and set up a "straw."  Owner conveys to Owner of 15 and 15 sells 16 to purchaser.  Restriction imposed.

2) SANBORN:  Existence of common scheme.  When does it come into creation.  Every lot is bound…sold with restrictions.  When all become bound…arrows become reciprocal…everyone can sue everyone else.  1) common grantor; 2) common scheme (evidence is) written master plan (something in writing/recorded, not recorded, brochure; pattern of development).  IMPLIED -- DON'T NEED EXPRESS WRITTEN RESTRICTION.  IS THERE A RESTRICTION?  ALL CAN SUE.  TIMING…at time benefited lot is sold.

EXAMPLE:  Lot 1 - no restrictions/no common scheme.  Lots 2-16 sold w/ restrictions including for benefit of Lot 1.  In SANBORN…not part of master plan…no restrictions.  Lot 16 there is a master plan…and lot 1 included as beneficiary.  May sue as a beneficiary but not bound themselves.

INQUIRY NOTICE…duty to inquire further…facts at time Lot 1 sold…cannot be bound later.

What interferes?  Shopping center…evidence of no common scheme.  Some reason to believe that lot is part of common scheme.  Real question as to whether part of common scheme.

3) 3rd Party Beneficiary:  Restrictions imposed for rest of subdivision.  Like SANBORN…is there common grantor; common scheme?  HERE NEED EXPRESS WRITTEN RESTRICTION IN DEED.  Who can enforce?  TIMING…At the time burdened lot is sold.  BUT LOT 1 NOT BOUND.

4) CA --  If WRITTEN, RECORDED MASTER PLAN…all bound…all can sue.  NOT IMPLIED…EXPRESS, WRITTEN AND RECORDED in Chain of Title

EASEMENTS:
All depends on order in which sold…

18, 19, 20 -- 19 is landlocked.  Need to treat 18 as separate from a single lot of [19+20].  Not landlocked at all.  No necessity at all b/c 20 abuts city road.

19 sold second…easement implied by strict necessity over Lot 20 (no prior use at all) for benefit of grantee.

If 19 sold first…Landlocked…prior use over 18 or strict necessity 20.

If 20 - 18 - 19:  Then implied easement over 18 for benefit of Grantor (Van Sandt vs. Othen)…strict necessity TX?  MAJ implied can be for benefit of Grantor.

If 20 - 19 - 18:  Then implied easement over 18 for benefit of Grantee…reasonable necessity prior use.



I. THE "TAKING" CLAUSE, AND LAND-USE CONTROLS AS IMPLICIT TAKINGS 

A. The "Taking" Clause generally: State and federal governments may take private property for public use — this is the power of "eminent domain." However, the Fifth Amendment to the U.S. Constitution provides that "private property [shall not] be taken for public use, without just compensation." This is the so-called "Taking" Clause, made binding on the states by means of the Fourteenth Amendment. 

1. Land-use control as taking: Normally, land-use controls will not constitute a taking for which the government must pay compensation. But very occasionally, a regulation may so drastically interfere with the private owner’s use of his property, or with the value of that property, that the court will conclude that there has been an implicit "taking."

2. Damages vs. injunction: If the court does find an implicit "taking," it will award one or both of the following remedies: (1) it will strike down the regulation, i.e., enjoin the government from enforcing it any more; or (2) it will award damages to the owner for his lost use or value.

Must decide, when are regulations unconstitutional?

Fifth Amendment -- "Nor shall private property be taken for public use w/o just compensation

If taken for "private use," cannot be taken at all (eminent domain limits)…it is for public us.  PUBLIC USE = use by public OR "for public benefit" CONSTRUED BROADLY

If "taken" for public use, compensation must be paid.  TAKEN = 

TX = condemnation of right of way for landlocked parcels w/ compensation…held unconstitutional under TX constitution.

Change in jurisprudence:  OLD only had two standards -- Strict Scrutiny and Minimum Scrutiny


BEFOR 1987 -- NO MIDDLE GROUND
Strict Scrutiny
Substantial Relationship
Minimum Scrutiny

Regulation must be "narrowly tailored" to meet compelling state interest.
Condition < Essential nexus > Legitimate state interest

Requirement < Rough proportionality > Impact of development
Rational relationship between regulation and legitimate state interest.



AFTER 1987 -- INTERMEDIATE SCRUTINY

Things going on in the background:

1.  How much deference given to land use restrictions…legitimacy/scrutiny.

2.  Explosion in use of exactions (In CA Prop 13…harder to raise money by taxes for public works crap)

IMPACT:  Signal lights; administrative costs; kids/adults; congestion; police

Art in public places -- CULVER CITY -- $32K or contributed work of art.  Placed on site or donated.  Aesthetic control…no problem.

B. Taking/regulation distinction: If the state merely regulates property use in a manner consistent with the state’s "police power," then no compensation needs to be paid, even though the owner’s use of his property or even its value has been substantially diminished. Thus zoning regulations, environmental protection rules, landmark preservation schemes, etc., will usually not constitute a compensable "taking." But if the regulation goes too far, it will become a "taking" even though the state calls it a regulation. Here are some of the principles the courts look to to decide whether a regulation has become a compensable "taking":

1. Substantial advancement of legitimate state interests: The land regulation will be a taking unless it "substantially advances legitimate state interests." 

a. Broad range of legitimate interests: A broad range of governmental purposes constitute "legitimate state interests." These include maintaining residential uses (often done by zoning), preserving landmarks, protecting the environment, etc.

b. Tight means-end fit: There must be a fairly tight fit between the state interest being promoted and the regulation chosen (more than a mere "rational relation" between means and end).

Nollan v. CA Coastal Commission -- USSC 1987:  ( had option to purchase land they were renting on proviso that they demolish and replace the bungalow.  ( granted permit for construction on condition that they grant lateral easement to the public between mean high-tide line and seawall.  HELD:  Constitutionality disappears when condition substituted for prohibition fails to further the end advanced as justification for the prohibition.

1.  Had CA required ( to make an easement on a permanent basis, clearly a taking.

2.  QP whether requiring conveyance as condition for issuing land-use permit is a taking.

3.  If condition attached that would have protected public's ability to see the beach notwithstanding the building of new house, condition would be constitutional.

4.  HERE adding the unrelated condition alters the purpose that is inadequate to sustain the ban.

5.  Lack of nexus between condition (easement) and original purpose of building restriction (see beach) converts the purpose to something else.
6.  Unless permit condition serves same governmental purpose as development ban, building restriction is not valid regulation of land use but an "out and out plan of extortion."

7,  Condition for abridging property rights through police power as a substantial advancing of a legitimate state interest.  More than a pleading requirement…careful about adjective heightened risk that purpose is avoidance of compensation requirement rather than police-power objective.

Dolan v. City of Tigard -- USSC 1994:  ( challenged condition of approval of building permit on dedication of part of property for flood control and traffic improvements.  QP:  What is the required degree of connection between exactions imposed by city and projected impacts of proposed developments?  15% OPEN SPACE -- Not a taking.  Not like Nollan b/c not deeding the land to city and applies to everyone.  BIKE PATH -- YES b/c owners cannot exclude persons.

1.  Had city simply required petitioner to dedicate strip of land…a taking.

2.  Key differences from other cases…classified entire areas of city for certain uses where here her land was singled out.  Also, did not involve dedication…just use.  Here it is to be deeded to city.

3.  Does ”essential nexus" exist between legitimate state interest and permit condition exacted by city?  YES  Prevention of flooding and reduction of traffic congestion qualify as legitimate public purposes.  Therefore, nexus exists between preventing flooding and limiting development in floodplan.  Traffic control also meets required nexus test.

4.  What is the required degree of connection between exactions and projected impact of proposed development?  Are the findings constitutionally sufficient to justify the conditions?  Examined three standards:

a.  LAX…does not adequately protect right to just compensation when taken for public purpose.

b.  STRICT…specific and uniquely attributable test…Gov't must demonstrate that exaction is directly proportional to specifically created need.  TOO STRICT

c.  JUST RIGHT.  Rough proportionality (formerly reasonable relationship) between required dedication and impact of proposed development.
5.  Floodplain.  YES  BUT city demanded more.  Wanted greenway as opposed to private one.  Difficult to see why recreational visitors trampling over floodplain easement are related to legitimate interest in reducing flooding problems.  A permanent easement where cannot control time, place, and manner of use.  Right to use not regulated, it is eviscerated.  Findings on which city relies do not show required reasonable relationship between floodplain easement and proposed new building.

6.  Pedestrian/bicycle pathway.  Record does not show that city has met burden of demonstrating that additional number of travelers reasonably relate to dedication of pathway easement.  Findings of fact that pathway system "could offset some of traffic demand" is a far cry from a finding that it "will or is likely to offset some of the demand."  Without an effort to quantify the findings beyond mere conclusory statement…not enough.

2. Deprivation of all use: If a regulation is found to deny the landowner of all economically viable use of his land, this will make the regulation a "taking." (Example: Regulations prevent a particular owner of vacant land from building any structure on the property. This will probably deprive him of all economically viable use, and will thus be a compensable taking unless necessary to serve some overriding governmental interest, such as prevention of flooding or erosion.)

3. Physical use: If the government makes or authorizes a permanent physical occupation of the property, this will automatically be found to constitute a taking. (Example: The state orders O to give the public a permanent easement across his property so that the public can get to a beach — this would be a permanent physical occupation, automatically amounting to a compensable taking.)

Loretto v. Teleprompter -- USSC 1982:  NY passed cable TV law that required landlords to permit installation on premises.  QP:  Whether a minor but permanent physical occupation of property authorized by gov't is a taking for which just compensation is due -- YES.

1.  CoA -- Found a legitimate police power purpose (eliminate LL fees that inhibit development of CATV w/important educational and community benefits…no excessive economic impact on (.

2.  USSC -- (Didn't question policy finding) Whether a valid regulation frustrates property rights so compensation must be paid?  YES  Permanent physical occupation is taking without regard to public interests it may serve.
a. Penn v. NYC: Economic impact is substantial significance.  BUT Taking more readily found when interference can be characterized as physical invasion.  When physical intrusion reaches form of permanent physical occupation, a taking has occurred.

3.  Three types:  Permanent physical occupation, temporary physical invasion (subject to balancing tests), regulation that restricts use of property.

4.  When character of governmental action is permanent physical occupation = a taking without regard to whether the action achieves an important public benefit or only has minimal economic impact on owner.  WHY?  B/C destroys property rights

  a. No power to exclude (defeats possession)

  b. Denies power to control the property (defeats use)

  c. Cannot dispose of property (defeats disposal)

5.  Once fact of occupation shown, EXTENT = how much compensation

GOV'T = Argues that harm/damage is incidental.  Benefit to tenants/public.

GOV'T ARGUES BALANCE
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BUT…MAJ RULE = IF PERMANENT PHYSICAL OCCUPATION = TAKING (PER SE)

Would be different if Statute only required LL to provide CATV access to tenants who wanted it…avoids trespass…can have "house cable" or choose to have commercial provider come in.

Lucas v. SCCoastal Council -- USSC 1992
REGULATIONS…WHAT IS RIGHT OF GOV'T TO REGULATE AT ALL

Deprivation of all economically viable use
(

Nuisance Control Measure

(of what)  USE EXPECTATION

State court found deprivation of all economically viable use (but probably an error)…on fee simple interest.

Expectations -- State principles of property law

Nuisance…w/in police power BUT no longer BRIGHT LINE RULE now depends on existence of nuisance (public/private -- prior to ordinance passed)…if NOT then a taking.  REDEFINED Hadacheck.

BALANCING
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Loretto

Hadacheck

Nollan


Physical Taking
Regulation

NO TAKING
Nuisance control measure
Change in zoning.
Landowner must cede easement along beach
LL cannot build house more than 1 story.

LL must allow (cannot exclude) cable company to place box
LL must allow heat

LL must provide cable access
Brick kilns banned from entire city.

NEVER (?) A TAKING

NOT SO AFTER LUCAS
Newly constructed shopping center rezoned residential.

A TAKING
PHYSICAL TAKING
SUBSTANTIAL RELATIONSHIP

ESSENTIAL NEXUS

Dolan/Erhlich

Lucas


Culver City can say new office/townhouse will increase pop density/demand for athletic facilities
CANNOT SAY

Athletic club must stay open despite losing money  OR

Must pay fee = City's loss from closing
Deprivation of all economic value


( must pay fee roughly proportional to impact burden imposed.

REGULATION OK




4. Diminution in value: The more drastic the reduction in value of the owner’s property, the more likely a taking is to be found. This "diminution in value" standard is probably the single most important factor. (Example: Particular land is valuable mostly for the coal to be found under it. The state bars the owner of the mineral rights from doing any coal mining under the land. Held, the value of the mining rights was so completely impaired as to amount to a taking.)

Penn Coal v. Mahon -- USSC 1922:  ( bought surface rights to land from ( who retained mineral rights Kohler Act passed that prevented mining that would cause subsidence of houses.  Admitted to destroy previously existing property rights.  QP:  Can police power be stretched so far -- NO?

1.  Gov't must be able to function w/o having to pay for every change that may diminish values incident to property BUT…there are limits

2.  Extent of diminution.  When reaches certain magnitude, there must be an exercise of eminent domain and compensation to sustain the act.

3.  HERE a single house/private use…public interest does not warrant this kind of interference (huh?).  Source of damage is not public nuisance even if inflicted in other places.  Not common or public.  WHEREAS the extent of taking is great.  Statute does not disclose a public interest sufficient to warrant so extensive a destruction of constitutionally protected rights (property).

4.  To make it commercially impracticable to mine certain coal has very nearly the same effect as appropriating or destroying it.  Does not involve safety of employees.

5.  While property may be regulated to certain extent, when it goes too far, it is a taking.

6.  DISSENT:  Coal in place = land; right to use of land is not absolute.  Uses once harmless may threaten public welfare.  Restriction imposed to protect the public health, safety, or morals from dangers is not a taking.  State does not appropriate it (physical).  Restrictions, of course, cannot be imposed unless purpose is to protect the pubic…but purpose of restriction does not cease to be public because incidentally some private persons receive gratuitously valuable special benefits.

7.  VALUES ARE RELATIVE

8.  If public safety imperiled, neither grant or K can prevail against exercise of police power.

SETS UP ELEMENTS FOR DEBATE IN THE '80s…
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in police power

HOLMES = Right to take coal in manner that causes subsidence = all of it taken 100% deprivation

Damage = private interest (single home) already resolved by deed…gov't action = redistribution

BRANDEIS = portion of property interest (i.e., to extent that can take coal w/o subsidence)




Damage = public interest…nuisance so never a taking

5. Prevention of harm: A taking will probably not be found where the property use being prevented is one that is harmful or "noxious" to others. (Example: A zoning ordinance may properly prevent the operation of a steel mill in the middle of a residential neighborhood.)

Hadacheck v. Sebastian -- USSC 1915:  ( charged with misdemeanor for operating brick kiln w/in city limits but built it before city was so big…rezoned and then included.  If valid, would have to abandon whole property.

IF NUISANCE CONTROL MEASURE …NEVER A TAKING (Q?  IS SCALIA RETREATING IN NOLAN).  If regulation a nuisance control (w/in police power) then NEVER a taking.

C. Damages for temporary taking: If a land-use regulation is so broad that it constitutes a taking, the owner may bring an "inverse condemnation" suit. Under such a suit, he may receive damages for the temporary taking (temporary because the regulation is struck down by the court). See First English Evangelical Lutheran Church v. L.A. County.

II. ZONING 

A. Generally: The main type of public land-use regulation is zoning. Zoning is generally done on the local, municipal, level. The municipality’s power to zone comes from the state "police power," or power to act for the general welfare, which is delegated by state statute to the municipality. 

1. Use zoning: Most zoning is "use zoning," by which the municipality is divided into districts, in each of which only certain uses of land are permitted (e.g., a residential-only district, a commercial district, etc.)

2. Density controls: Other zoning laws govern the density of population or construction. Thus a town might establish a minimum lot size for single-family homes, minimum set-back requirements (requiring a certain amount of unbuilt land on some or all sides of the structure), minimum square footage for residences, and height limits.

B. Legal limits on zoning: 

1. Constitutional limits: Several different federal constitutional provisions may limit a city’s ability to zone in a particular manner: 

a. Taking Clause: First, the Fifth Amendment’s "Taking" Clause means that if a zoning regulation is so overreaching that it deprives the owner of all economically viable use of his land, or is not substantially related to some legitimate public purpose, the zoning will be treated as a taking for which compensation must be paid. (See the discussion of the Taking Clause above.)

b. Procedural due process: The Fourteenth Amendment’s Due Process Clause imposes certain procedural requirements on the zoning process. For a zoning action that is administrative rather than legislative (e.g., the granting of a variance or special-use permit for a particular property), an owner is entitled to a hearing, an impartial tribunal, and an explanation of the government’s decision.

c. Substantive due process: If the zoning law fails to bear a rational relation to a permissible state objective, it may violate the substantive aspect of the Due Process Clause. (Example: A zoning law that limits a district to single-family occupancy, and defines "family" so as to exclude most extended families, violates substantive due process. See Moore v. City of East Cleveland.)

d. Equal protection: A zoning law that is adopted for the purpose of excluding racial minorities will trigger strict judicial scrutiny, and will probably be found to be a violation of the Equal Protection Clause of the Fourteenth Amendment.

2. Aesthetic zoning: Most courts hold today that aesthetic considerations may constitute one factor in a municipality’s zoning decision. But aesthetics may not be the sole factor. (Example: A city provides that only Georgian Colonial-style houses may be built, because these structures are the most beautiful. A court would probably strike down this regulation on the grounds that although aesthetics may be one factor, they may not be the sole factor.)

C. Administration of zoning: 

1. Bodies involved in: Several governmental bodies generally get involved in zoning: 

a. Town council: The zoning code is enacted by the municipal legislature. Usually this is the town council.

b. Board of zoning appeals: A "board of adjustment" or "board of zoning appeals" usually exists to award or deny variances, and to hear appeals from the building department’s enforcement of the zoning laws.

c. Planning or zoning commission: The town council generally appoints a planning commission or zoning commission. The commission generally advises the town council on (but does not independently determine) the contents of the zoning code.

2. Variances: Virtually all zoning ordinances have a provision for the granting of variances, i.e., relief in a particular case from the enforcement of an ordinance. 

a. Requirements for: Most states impose these requirements for a variance: (1) denial would result in "unnecessary hardship" to the owner; (2) the need for the variance is caused by a problem unique to the owner’s lot (not one shared by many lots in the area); and (3) the variance would not be inconsistent with the overall purpose of the ordinance, or inconsistent with the general welfare of the area.

3. Special uses: Zoning ordinances also usually provide for "special use" permits. Typically, a special use permit must be obtained for such things as private schools, hospitals and churches. Generally, an applicant is not entitled to a special use permit "as of right," but only in the discretion of the zoning board; however, usually no showing of "special hardship" has to be made (as is the case for a variance).

4. Conditional zoning: Many ordinances provide for "conditional" zoning. Under this device, the rezoning of a particular parcel is made subject to the developer’s promise to comply with certain conditions, which will protect neighbors. (Example: O owns a parcel in an area zoned residential-only. If the ordinance allows for conditional zoning, the town might rezone O’s parcel for light industry, but only if O agrees to large set-backs, a low floor-space-to-land-area ratio, or other condition.)

5. Non-conforming uses: When a zoning ordinance is enacted or made more stringent, the pre-existing uses that are now banned by the ordinance are called "non-conforming uses." Virtually all ordinances either: (1) grant a non-conforming user a substantial period within which he may continue his use; or (2) let him continue that use indefinitely. 

a. Constitutional issue: Probably it would be a violation of an owner’s due process or other constitutional rights for him not to be given at least a substantial period within which to phase out the non-conforming use.

b. Amortization: If the ordinance does give an owner a substantial period to phase out his use (called an "amortization" provision), most courts hold that no violation of the owner’s constitutional rights results from the fact that he must eventually cease the non-conforming use.

D. Exclusionary zoning: "Exclusionary zoning" is the use of zoning laws to exclude certain types of persons and uses, particularly racial and ethnic minorities and low-income persons. 

1. Examples of exclusion: A town might exclude certain types of people by putting tight restrictions on the kinds of allowable residential uses. Thus a high minimum-acreage requirement, a ban on multiple dwellings, a ban on mobile homes, or a ban on publicly-subsidized housing are all ways a town could try to keep out poor people (and, to the extent that blacks, say, are on average poorer than whites, a way to keep out black people).

2. Equal Protection law: Exclusionary zoning may be attacked as a violation of the Equal Protection Clause of the U.S. Constitution. An equal protection argument has the best chance of success when it argues that a town is discriminating on the basis race or national origin, since these are "suspect classes"; an attack based on the claim that the town is discriminating against the poor will probably not succeed (because poverty is not a suspect class). 

a. Effect vs. purpose: Also, the plaintiff in an equal protection case will probably only win if the court applies "strict scrutiny" to the ordinance. This, in turn, will happen only if the court believes that the town acted with the purpose of discriminating on racial or ethnic grounds, not if the ordinance merely has the effect of making it harder for minorities to live there.

b. Standing: The standing requirements for an equal protection attack in federal court are very difficult. In most instances, P will have to prove that: (1) the zoning rules have prevented a particular project from being built on particular land; and (2) P would probably become a resident of the housing if the zoning limit were overturned and the project built.

3. Federal statutory suits: Zoning may also be attacked in federal court suits based on federal statutory law, especially the Fair Housing Act. Zoning enacted for the purpose of limiting access by racial or ethnic minorities violates the Act. 

a. Effect vs. purpose: In a Fair Housing Act suit, P does not have to show a discriminatory purpose behind the zoning enactment. Instead, he merely has to show a discriminatory effect; then, the burden shifts to the defendant town to show that its enactment serves legitimate governmental interests rather than discriminatory ones.

4. State case law: A number of states, by case law, have held that zoning may not be used to exclude the poor. 

a. Mt. Laurel cases: The most important such cases are the two Mt. Laurel cases, in which the New Jersey Supreme Court held that a town must allow its "fair share" of the region’s demand for low and middle-income housing See Southern Burlington County NAACP v. Township of Mt. Laurel. According to the Mt. Laurel principle, not only may zoning not be used to keep out the poor, but affirmative measures must be taken by a town to cause such housing to be built (e.g., density bonuses given to developers who build some low income housing; cooperation with developers seeking federally-subsidized housing; allowing of mobile homes, etc.) Also, builders must be allowed to seek site-specific relief (in which the court orders the builder’s parcel to be rezoned to allow the particular project, if the court finds for the developer). See Southern Burlington County NAACP v. Township of Mt. Laurel.

III. REGULATION OF SUBDIVISION AND GROWTH 

A. Subdivision regulation: Towns often extensively regulate the process of subdivision. This is the process of dividing a parcel into two or more smaller ones, for resale to different purchasers. 

1. Sewers and water mains: For instance, towns usually have detailed requirements that the developer put in water mains, sewers, gutters, and other drainage facilities.

2. Street design: Similarly, towns regulate street design, and require the developer not only to furnish the land for streets, but to build the streets himself.

B. Growth control: Towns and regions also sometimes attempt to regulate their rate of growth (or the sequence in which the various parcels of land are developed). 

1. Generally upheld: Generally, growth-control regulations are upheld so long as they are reasonable. For instance, a town would probably be entitled to prevent premature subdivision and "urban sprawl" by prohibiting residential construction unless various public facilities (e.g., schools, parks, roads, firehouses, sewers, etc.) were in place first. 

a. Moratoria and limits: In fact, a town ordinance will probably be upheld if it tries to place an absolute limit on the number of new units that will be constructed during a particular time period. Even a complete moratorium on new residential or commercial construction might be upheld if this was a reasonable way of achieving an important local government goal (e.g., avoiding strain on roads or other public facilities).

IV. HISTORICAL AND ENVIRONMENTAL PRESERVATION 

A. Historical preservation: Municipalities often try to protect buildings or districts of great historical or architectural interest. 

1. Districts and landmarks: Sometimes, an entire historical district is protected. (For instance, the French Quarter in New Orleans is protected because of its great age, uniformity and architectural significance.) Alternatively, sometimes a particular structure will be protected because of its historical or architectural significance. In either event, historical preservation schemes generally prohibit the owner from altering or demolishing the building without a special permit.

2. Generally upheld: A historic preservation ordinance will generally be upheld so long as: (1) it gives reasonably precise standards to the board charged with enforcement, so that the board does not behave in an arbitrary or discriminatory manner; and (2) it does not constitute a "taking" without compensation, in violation of the Fifth Amendment. 

a. Taking: The owner’s best chance of attacking a scheme is by arguing that it deprives him of all economically viable use of his land, without compensation, in violation of the Fifth Amendment’s Taking Clause. But even such arguments are hard to win. For instance, in the Penn Central case, the Supreme Court held that a New York City ordinance preventing major changes to Grand Central Terminal, but allowing the owners to continue their present use of the property (as a terminal with office space above it) did not amount to a taking. (But a prohibition on all development of a building beyond the current use might be found to deny the owner all economically viable use of the property, in which case the preservation scheme would be a taking for which compensation must be paid.)

b. Transferable Development Rights (TDRs): Some ordinances avoid "taking" problems by giving the owner "Transferable Development Rights" or "TDRs," by which he may transfer his development rights from the preserved building to other nearby parcels. If in the particular real estate market the TDRs have substantial economic value, this may turn what would otherwise be a "taking" (because the owner is deprived of all economically viable use of his land) into a non-taking.

B. Environmental preservation: Towns and regions also frequently attempt to protect the environment. Of special interest are regulations that attempt to maintain open areas by limiting or prohibiting certain kinds of development. 

1. Urban park land: Occasionally, a city may prohibit the development of privately-owned urban park land. But prohibiting all development of otherwise-valuable vacant land in the middle of a downtown area is likely to constitute a compensable "taking," because the owner is being deprived of all economically viable use of his land. (But the problems might be eased by allowing TDRs, as discussed above.)

2. Wetlands and coastlands: More frequently, towns and regions try to limit or prohibit development on wetlands and coastland. By and large, such preservation schemes have been upheld, on the grounds that preservation of these areas is a goal of great social importance, outweighing the landowner’s interest in land development. (But a permanent ban on development might be a compensable "taking," unless the government shows that construction would be dangerous, as in the case of a coastal area subject to heavy flooding and erosion.)

V. EMINENT DOMAIN 

A. Generally: State and federal governments have the power of eminent domain, i.e., the power to take private property for public use. Usually this is done through condemnation proceedings, in which the government brings a judicial proceeding to obtain title to land that it needs for some public use. Alternatively, the government occasionally simply makes use of a landowner’s property without bringing formal condemnation proceedings; here, the landowner may bring an "inverse condemnation" action, in which he seeks a court declaration that his property has been taken by the government and must be paid for. The two requirements for the government to use its eminent domain power are: (1) the property must be put to a "public use"; and (2) "just compensation" must be paid.

B. "Public use": The requirement of "public use" (imposed by the Taking Clause of the Fifth Amendment) is very loosely interpreted. So long as the state’s use of its eminent domain power is "rationally related" to a "conceivable public purpose," the public-use requirement is satisfied. (Example: Hawaii condemns lots owned by large landowners, and transfers them to the tenants living on them. Held, because there was tremendous inequality in land ownership in Hawaii, this scheme was a rational attempt to remedy a social and economic evil, and therefore satisfied the "public use" requirement. Hawaii Housing Authority v. Midkiff.) 

1. Urban renewal: Thus as part of an urban renewal project, a city may condemn private land, then turn it back to a private developer for private use. (The renewal program meets the "public use" requirement even if the particular parcel condemned is not a slum.)

C. "Just compensation": In general, the requirement of "just compensation" means that the government must pay the fair market value of the property at the time of the taking. 

1. Highest and best use: This fair market value is usually based on the "highest and best use" that may be made of the property (at least under current zoning regulations). Thus if a vacant parcel is zoned for subdivision, the value that must be paid is the value the land would have to a subdivider, not the value based on the current rental value of vacant land.
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