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I. Remedies for Breach of Contract 

a. The Goals of Contract Damages

i. Hawkins, Sullivan, Comment on Jury Control, Groves

ii. Comment on Cost or Value, Rest. Torts 901

iii. Acme Mills, Holmes, Laurin, Comments 26-33

iv. Limitations on Expectation Damages

v. Rockingham, Leingang, Kearsage

vi. Parker, Billeter, Collateral Sources

vii. Missouri Furnace, Reliance Cooperage, Anticipatory Breach, Buyer’s Damage Under UCC

viii. Hadley, plus 67-75

ix. Freund, Fera

b. Alternative Interests: Reliance and Restitution

i. Chicago Coliseum, Rest. 349, Albert & Son, Equity Relief

c. Contractual Controls on the Damage Remedy

i. City of Rye, Yockey, Muldoon, Penal Bond, Rest. 356, Efficiency 145

d. Enforcement in Equity

i. Van Wagner, Curtice Bros., Manchester Dairy, Vendee’s Equity Action, Sun Microsystem (supp)

II. Grounds for Enforcing Promises

a. Formality

i. Congregation Kadimah Toras-Moshe, Formalism and Gifts, Eisenberg 195-202

b. Exchange Through Bargain

i. Introductory, Hamer, Earle, Rest. 2d 71, 72, Fischer, Meritorious and Nominal Consideration 202-216

ii. Batsakis, Adequacy, Duncan, Military College, Rest 2d 74

c. Promises Grounded in the Past

i. Introduction, Mills, Promises to Pay, Webb, Restitution, Rest. 2d 86

d. Reliance on a Promise

i. Kirksey, Ricketts, Allegheny College, East Providence

ii. Seavey, Reliance and Statute of Frauds, Forrer, Stearns, Rest. 2d 90, Comment 282-284

iii. Levine, Legal-Duty Rule

e. Promises of Limited Commitment

i. Introduction, Davis, Nat Nal, Mutuality, Rest. 2d 77, Wood, Corenswet, Franchised Dealer

III. The Making of Agreements

a. Mutual Assent

i. Introduction, Kabil Developments, McDonald

ii. Moulton, Problems, Joseph Martin, Rest. 2d 33, Empro, Contemplating a Writing

iii. Raffles

b. Control Over Contract Formation

i. Cobaugh, Rest 2d 20, Unknown Offers, Master of Offer

ii. Davis, Rest 2d 36, University Patents (supp)

iii. Wormser, Unilateral Contract, Rest. 2d 45, Brackenbruy, Note, Comment

c. Precontractual Obligation

i. Drennan, Hoffman

d. Conduct Concluding a Bargain

i. Livingston, Deviant Acceptance, Contract Formation, Idaho Power, Roto-Lith, Qualified or Conditional Acceptance

e. The Effects of Adopting a Writing

i. Mitchell, Hatley, Rest 209, 213, 214, 216, UCC Parol Evidence Rule

ii. PG & E, Rest 212, Interpretation of Written Agreements

iii. Statute of Frauds

f. Standardized Forms:  Assent and “Public Policy”

i. Mundy, Weisz, Form Ks, Richards, Rest 211, Comments

IV. Policing the Bargain

a. Competency to Contract

i. Halbman, Rest 15, Odirizzi

b. Revisions of Contractual Duty

i. Austin, Wolf, Alaska, Schwartzreich, Rest. 89

ii. Universal, Note, Corbin, Marton, School Lines, Kilander, note Executory Accord

c. Mistake, Misrepresentation, and Nondisclosure

i. Sherwood, Aluminum, Beachcomber, Note, Kull

ii. Cushman, note Nondisclosure

d. Justification for Nonperformance

i. Taylor, Bunge, Krell

e. Unconscionable Inequality

i. Williams, note Contemporary, Gianni, UCC 2-313,314,315,316

V. The Maturing and Breach of Contract Duties

a. The Effects of Express Conditions

i. Howard, Royal-Globe, Comment Waiver, Note Timeliness, Doctorman, Corbin K 715

ii. Clark, Comment 2-208

b. Conditions of Satisfaction

i. Grenier, Loyal Erectors, Fursmidt

c. Constructive Conditions: the Order of Performance 

i. Kingston, Williston, Rest 234, 238, Holmes, Cohen, Caporale, Note Entitlement, Comment Vendor’s Remedies, Osborne

d. Protecting the Exchange on Breach

i. Bartus, Plante, Jacob & Young, Note Restitution

VI. The Rights and Duties of Nonparties

a. Third Party Beneficiaries

i. Lawrence, Comment, Rest 302, Neri (chapter 1)

b. Assignment and Delegation

i. Intro comment, Cochran, Macke

OUTLINE

I. Remedies for Breach of Contract

a. Assume valid, enforceable K 

b. Remedy of damages ($) or specific performance

c. Goals of contract damages

i. Restitution

1.  prevent unjust enrichment (corrective justice)

2. quasi-contractual

a. Get back money paid to breaching party

3. usage

a. unenforceable K

i. may violate statute of frauds

b. losing K was breached

i. get benefit conferred

1. market value of P’s performance

c. pre-K with no K ever

ii. Reliance

1. put promisee in pre-K position (corrective justice)

2. recover for losses in reliance on K

a. corresponding gain to other party irrelevant 

3. hard to prove/measure

4. often used in land contracts when good faith vendor default

a. exception to expectancy

b. Flureau v. Thornhill (15 states follow)

5. usage

a. when promise enforceable only because of reliance

i. relied-upon donative promise

iii. Expectation

1. put promisee in as good a position as if other performed promise  (distributive justice)

2. normal rule of damages

3. recover for benefit of bargain and incidentals

d. Remedies Issues

i. specific performance


1. doctor promised perfect hand (Hawkins)

a. recovery for expectation minus value of what he got

i. not for pain of surgery

ii. Breach of construction K -- Restatement 346

1. Cost of completion (less part unpaid) if no economic waste, or

2. Diminution in value, if unreasonable economic waste

3. specific performance if all else fails


a. Remedy defect  (Groves – doctrine of substantial performance)
iii. contract for delivery at time and place

1. damages for difference between contract price and market price at time for performance (Acme Mills)

iv. willful breach 

1. value of gravel removed (less labor) instead of diminution of market value of property (Laurin)

a. deterrence

v. Restatement on expectancy 

1. it creates efficient breach incentives 

2. potential breachor must consider subjective preferences of the other party 

vi. Holmes:  to know the law, look to the bad man 

vii. breach of chattels contracts

1. measure damages as difference between K price and market value 

2. installments and forward contracts

a. measure damages by value at time of each delivery

3. use of time of performance as measure

a. if vendee enters into another forward contract, then he cannot expect breaching vendor to bail him out (Missouri Furnace)

i. would be different if special damage to stoppage of furnace

4. Seller

a. damages by difference between market and K price at time/place for tender

b. lost profits measure 

i. use if 1st does not put seller in performance position


ii. when homogeneous goods and deep supply

iii. Neri (NY 1972)

1. ordered boat, buyer repudiates, seller resells, but could have sold second person another boat

2. buyer gets restitution less seller’s lost profits and incidental damages

c. for price 2-709

i. goods identified in K and

ii. unable to sell with reasonable effort

1. personalized stuff

5. UCC

a. 2-712 allows aggrieved party to cover by good faith substitute purchase, without unreasonable delay

b. 2-715 recover consequential damages including those seller reasonably should have known and which could not be reasonably prevented by cover

c. 2-713 applies only if buyer has not covered

d. 2-715(2) buyer must cover or barred from consequential damages that were preventable through cover

e. 2-716 right to specific performance when unique goods or other proper circumstances

f. 2-704(2) seller must stop production of goods at repudiation unless production would facilitate resale and reduce buyer damages

g. examples

i. Oloffson told of breach waited to go into market.  Obligation under 2-610(b) to resort to any remedy for breach. Should not have delayed

6. anticipatory breach/repudiation

a. injured party can wait until time for performance to go into market or bring suit at once

b. Until then, the other party could produce goods and injured party would have to take and pay for (Reliance Cooperage)

c. Any duties of aggrieved party are discharged, even if time for performance yet to arrive

i. Probably advancement over Cooperage

d. Damages

i. Buyer

1. Generally damages should be calculated by market price after reasonable time following learning of seller’s repudiation 2-826

a. plus incidentals and consequential

e. Limitations on  expectation damages

i. Limit to reasonably foreseeable

ii. Duty to mitigate

1. generally wrongfully discharged employee gets recovery for salary less amount employer proves earned or with reasonable effort might have been earned

a. Other employment must be comparable or substantially similar 

b. No mitigation if other employment different or inferior (Parker)

c. Unemployment compensation is not mitigating (Billetter)

d. Not required to perform same work for less money (Billetter)

iii. Recovery limited to 

1. Hadley (mill crankshaft) recovery rules

a. Reasonably foreseeable damages (general damages) or

b. Damages reasonably in contemplation of both parties at time of K as probably resulting from breach  (consequential)

c. Rest 2d 351(3) objectively formulates Hadley principle, but courts have discretion to limit damages based on justice

2. profit from realized K + damages from breach + other resulting losses

3. constant overhead expenses are not deducted from net profits as a cost of performance (Leingang)

4. After notice of breach, duty not to increase damages 

a. (Rockingham County)

5. limit by substantial savings resulting from breach 

6. generally don’t deduct gains made by injured party from other transactions (Kearsage)

a. unless could not have been made without breach

i. limited capacity

ii. unique personal services

7. don’t measure by savings to defaulting party (Freund publishing)

8. damages must not be speculative

a. adequate certainty

i. new “book and bottle” shop received lost profits after breach because these were reasonably estimated (Fera)

b. cannot recover more from breach than would have gained had contract been fully performed

c. Rest 2d 352 Proof of Profits

i. Seller claiming lost profits based on buyer breach not hard to show

ii. Buyer claiming lost profit based on seller breach is harder

d. Modern trend UCC 1-106

i. Don’t cut off damages unless severe uncertainty

9. collateral source rule

a. Tort - tortfeasor denied reduction in damages for compensation received by injured from other sources

i. often insurance

b. absent bad faith, many courts reluctant to apply

i. punitive flair

ii. goal of contract to make injured whole

c. if rejected, might give wrong incentive to business

i. more efficient to discharge worker, given social welfare offset

1. remember who pays – society

2. maybe the welfare program should be able to get refund

f. Alternative Interest: Reliance and Restitution

i. Possibility of money substitutes for promised performance

ii. REST 349 damages based on reliance interest

1. alternative to expectation measure

a. include $ in preparation for performance

b. less loss breaching party can prove would have occurred had K been performed

i. loss clear if P’s expenditures > K price

ii. example: prepare foundations for rubber machines

1. D might be able to show that with delivery, still loss

2. essential reliance

a. preparation for performance of K

3. collateral reliance

a. plans to carry out when K performed

iii. Dempsey

1. no loss of profits because speculative

2. no expenses prior to signing

a. get damages naturally flowing from and result of breach

3. no expenses in attempting to restrain D

a. knew of breach and took steps at own financial risk

4. recover special expenses after signing and before breach, and necessary in furtherance of performance

iv. security stove

1. reliance expenses here included expenses that would have been incurred had K not been breached

a. got booth rental $ even though that had been paid before engaging delivery service

2. informed D of necessity of prompt delivery

v. Anglia TV v. reed

1. where party cannot prove lost profits, can recover wasted expenditure, even if incurred before K

g. Contractual Controls on the Damage Remedy

i. A contract clause fixing damages in breach is only enforceable if 

1. it is a reasonable forecast of injury from breach, and

2. injury is difficult to measure

ii. Liquidated Damages 

1. can protect victim

2. but enforcement depends on if considered penalty

3. subsequent events

a. if liquidating provision valid when K made, general rule that enforce even if later actual damages ascertainable

i. Minority: provision unconscionable if liquidated damages clearly disproportionate to actual

4. Yockey (1989)

a. liquidated damages for participating in litigation against partner

i. damages hard to evaluate, anticipated

ii. relied on REST 2d.  356

iii. Punitive Damages 

1. almost all tort connected (fraud, misrepresentation)

a. good faith exception because breach is tortuous

i. limited application

ii. insurance

iii. sometimes employment K

b. rare to have punitives without tort  

2. City of Rye (1974)

a. surety bond of $100k is a punishment

b. city’s harm from delay in construction speculative

c. statute could ground penalty 

3. Muldoon (1885)

a. no damages allowed for delay in Italian marble for monument

b. penalty, no monetary damages

iv. Rest 2d 356 Liquidated Damages and Penalties

1. damages for breach may be liquidated in K, but only at amount reasonable for anticipated or actual loss by breach, and difficulties of proof of loss

2. penalties are unenforceable

a. some common law cases still just look at time of contracting test, rejecting hindsight via actual damages 

3. concerns:  penalties don’t necessarily undermine efficiency, may help achieve just compensation when idiosyncratic or subjective values (issue of promisor or 3rd party as insurer)

v. Damages for Emotional Distress

1. ordinarily not allowed, but two exceptions

2. bodily injury

3. personal interests

a. innkeeper/guest, disposing of dead bodies, messages concerning death

vi. Restitutionary Damages

1. see restitution

vii. Plaintiff in Default

1. action to recover benefits conferred on other party

a. deposit, provided not liquidated damages

b. but see Cohen where deposit kept

h. Enforcement in Equity

i. Specific performance only when remedy at law inadequate

1. unique subject matter

a. interests in land

b. sale of unique goods

2. never for someone to work under service K

a. but injunction possible to prevent work for others

ii. Van Wagner (billboard site, NY 1986)

1. a decision to award specific performance rests with trial court

2. specific performance is remedy not when physically unique, but when uncertain valuation

a. specific performance should not be an undue hardship

3. money damages adequate here

iii. Curtice Bros. (Ch. 1907, tomato packing)

1. strong possibility of not being able to get tomatoes during the short pack period

a. restrain farmer from selling to another, receiver can harvest if necessary

iv. Manchester Dairy (NH 1926, dairy co-op, liquidated damages clause for no milk)

1. contract clause cannot restrict remedy to equitable

2. here irreparable harms to co-op by breach


3. injunction against selling to others, which amounts to indirect enforcement

v. REST 2d 360 Factors affecting adequacy of damages

1. difficulty of proving damages with reasonable certainty

2. difficulty of suitable substitute performance by means of money awarded as damages, and 

3. likelihood that award of damages could not be collected

vi. vendee enjoys special treatment of specific performance in contracts for sale of land

1. idea of special value of land to vendee so presumption of no adequate relief in damages


vii. vendor in land sale K

1. Affirmative doctrine of mutuality of remedy

a. routinely allowed, but any good reason?

b. Defended on mutuality not inadequacy

2. Osborne v. Bullins (Miss 1989)

a. O to buy B’s property, B tendered full performance, O refused to close, B sued for specific performance, O complained about inability to get financing

b. For B $85k plus B executed warranty deed conveying property to O and B lien in the property

c. Buyer assumed risk of inability to secure financing

i. Needed magic words “k is thus void” after stuff about returning earnest money

d. More fair to B than to force him to market property and then having to go after O for the difference in price

e. unorthodox

II. Grounds for Enforcing Promises

a. Unrelied upon Donative (gratuitous) Promise

i. General rule that unenforceable because lack of consideration

ii. reliance (see below)

iii. moral obligation for past

iv. Formality – common law

1. enforce if under seal

a. generally statutorily eliminated (25 states) or

b. changed to presumption of consideration (4 states)

i. promisor’s burden to prove its absence

2. writing does not make enforceable

a. some states allow writing as rebuttable presumption (14)

3. Fuller – purpose of formality

a. evidentiary

b. cautionary

c. channeling

i. seal marked enforceable promise

ii. external test of enforceability

v. DeLeo (1989, oral promise to give $25k)

1. no writing

2. no consideration

a. no legal benefit to promisor or detriment to promisee

3. statute of frauds issue

vi. wills

1. generally need signing by testator in presence of witnesses, who in turn sign in presence

vii. nominal consideration

1. donative promise is falsely put by parties in form of bargain

a. consideration in name only

2. consideration must be sufficient, not adequate

3. but it is with exchange of money (Schnell v. Nell)

a. unclear area
4. Fischer (Michigan 1904, land to incompetent daughter)

a. she gives $1 – nominal consideration so fails

b. issue of whether she could enforce executory K of paying mortgages against her father’s estate

c. gift of personalty can be consummated only by unconditional delivery of thing

d. gift of realty can be consummated only by execution and delivery of deed

i. if either encumbered, then donor gives only what he had

viii. conditional donative promise

1. some condition must be fulfilled before gift made

2. no more enforceable than any other donative promise

a. even if condition fulfilled

3. but enforceable to extent that fulfillment of promise constitutes foreseeable reliance

4. compared with bargain promise

a. here fulfillment of condition not price of promisor’s performance

b. condition just necessary part of making gift

c. attention to parties’ views

d. Williston’s tramp

b. Promissory Estoppel – Relied upon Donative Promises 

i. promissory estoppel  Rest 2d 90

1. promisor should reasonably expect promise to induce substantial(?) action/forbearance by promisee or 3rd person and

a. does induce 

b. binding if only way to prevent injustice

c. may limit remedy for breach as justice requires

2. charitable subscription or marriage settlement is binding under (1) without proof that promise induced action/forbearance

3. Comment: unless unjust enrichment of promisor, damages should not put promisee in better position than performance

4. comment by Williston: if court can just restore status quo, then no need to enforce promise

5. this estoppel like equitable estoppel (from torts), but latter requires a misrepresentation, either factual or material

6. modern cases suggest that expectancy is the routine measure of relief under 90

ii. conceived of as substitute for consideration

iii. former rule, reliance irrelevant

1. Kirksey (Alabama 1845, P and children move to D’s land)

iv. Ricketts (Neb 1898, grandfather promissory note to granddaughter)

1. girl abandoned employment on strength of promise 

a. estops D from denying consideration

i. equitable estoppel

v. Allegheny College (NY 1927)

1. promise to pay $30k in writing, due 30 days after death

2. paid $1k during life

3. promissory estoppel (equivalent to consideration in charitable subscriptions)

4. D wanted gift named after her, college complied

a. Consideration here, bilateral agreement

vi. Geremia (RI 1968)

1. D’s borrowed from P, obligation to maintain insurance on security of car

2. clause said P could pay insurance if D did not

3. D told P to pay, P did not, car totaled

4. promissory estoppel  Rest 90 because reliance to detriment

5. doctrine of promissory estoppel substitute for consideration

6. here there was consideration in interest on amounts paid for insurance, if not, then promissory estoppel

vii. Whitten (Maine 1987, affair) 

1. agreement of money and jewelry

2. no consideration, woman out of luck

3. promise by woman not to call was not bargained for, nor given in exchange for his promises

4. she was though “putting out” and that could have been enough for consideration

viii. Seavey (NH 1882, promise to convey land by gift)

1. equity protects a parol gift of land equally with a parol agreement to sell it, if accompanied by possession and donee made valuable improvements upon property induced by promise to give it.

a. Generally need in writing under statute of frauds, but equity can overrule where part performance

ix. Part performance of land contracts

1. general situation where oral K to sell land for $

2. equity doctrine, and 

3. exception to formal requirement of K law

4. part performance of paying not enough

5. entry into possession by promisee, with promisor-owner acquiescence, is critical element

a. on its own sometimes enough

b. other states say this plus part payment

c. most states, possession + permanent improvements will do 


6. problem is one of reimbursing reliance losses

a. damage remedy cannot really reimburse for these where breach of unenforceable K

7. currently law-equity distinctions blurred as estoppel to plead statute of frauds, equitable or promissory, expands in coverage and remedial consequences (beyond land)

x. R2d, 139 (incorporates some of 90)

1. promise which promisor should reasonably expect to induce action/forbearance on part of promisee or 3rd person, and does so induce, is enforceable, notwithstanding S. Frauds, if injustice can only be avoided by enforcement.  Remedy for breach limited as justice requires

2. to determine whether injustice can only be avoided by enforcement

a. availability and adequacy of other remedies, such as cancellation and restitution

b. definite and substantial character of action/forbearance in relation to remedy sought

c. extent to which action/forbearance corroborates evidence of making and terms of promise, or these are otherwise established by clear/convincing evidence

d. reasonableness of action/forbearance

e. extent to which action/forbearance foreseeable by promisor

xi. Forrer (Wis 1967)

1. Sears induces P to give up hog farm for permanent employment

2. promissory estoppel would apply, but the K is satisfied

a. permanent employment means terminable at will

3. different results if additional consideration of economic/financial benefit to employer


a. mere detriment to employee not enough

xii. Stearns (Maine 1991)

1. oral K of employment to 55, with salary of $85k/yr

2. can S. Frauds be avoided solely on detrimental reliance on oral promise of continued employment

a. yes if fraud by D

3. focus on employer’s conduct and not employee’s reliance

4. reject part performance to avoid S. Fraud in employment

5. concerns of disgruntled former employees, importance thus of getting things in writing

6. to enforce multi-year employment K, get writing satisfying S. Frauds or prove fraud by employer, S loses

xiii. Levine (NJ 1936, against lessee)

1. 2 year lease, after first year, oral agreement for lessee to pay less per month, vacated after the 2 years

2. rule that subsequent agreement to impose obligation of contract, must rest on new and independent consideration

3. any consideration for the new deal would have been sufficient

a. test of whether additional consideration something debtor already obliged to give

c. Exchange through Bargain

i. Equal value not required

1. provided not unconscionable

2. gross disparity may ground independent defense

3. equitable remedies normally require a showing of fairness and substantial equivalence in value

4. Batsakis (Tx. 1949)

a. D got $25 to leave Greece, upon promise to pay $2,000 when reached US.  P wins

b. inadequate consideration won’t by itself void a K

c. need of money to leave Greece probably played in

5. Embola (Wash 1923, Alaska gold mine)

a. P gave about $300 to prospector in return for promise of $10k once gold mine was regained, sued D trustees, P won

ii. generally, waiver of any legal right at request of other party is enough for consideration

1. Hamer (NY 1891, uncle to give $ to nephew if he would forego tobacco etc. until 21)

a. $ unpaid at death

b. uncle benefited in legal sense

iii. R 2d 71, Requirement of Exchange, Types

1. promise or performance must be bargained for to be consideration

a. sought by promisor in exchange for his promise and given by promisee in exchange

2. performance may be act, forbearance, altering of legal relation

3. 3rd party may give or receive performance/return performance

iv. R 2d 81, consideration as Motive or Inducing Cause

1. what is bargained for need not motivate making of promise

2. performance/return performance may be consideration even if promise does not induce it

a. like attending funeral when would have anyway

3. self-declaration of trust

4. has been effective for 150 years without consideration

5. signed memo required by statute of frauds if land

v. meritorious consideration

1. donor makes mistake and dies, reformation allowed

d. No Consideration

i. nominal consideration

ii. where K based on illegality or against public policy

1. Duncan v. Black (Missouri 1959)

a. illegal to sell cotton allotments

iii. Invalid Claims R 2d, 74
1. forbearance to assert or the surrender of a claim/defense which proves invalid is not consideration unless

a. doubtful because of uncertainty as to facts or law, or reasonable

b. good faith belief that valid

2. writing surrendering a claim/defense by one under no duty to execute it is consideration if execution is bargained for …unclear
iv. preexisting legal obligation -- legal duty rule 

1. courts don’t favor

2. public

3. contractual

a. pre-existing K duty for more money

i. no consideration

ii. rule is defense to action to enforce promise to pay more

1. once K fully performed, rule has no application

iii. Exceptions

1. Different performance

2. Preexisting duty owed to 3rd party

3. Availability of defense under original K

4. Fair and equitable modification in light of unanticipated circumstances

5. Modification of K for sale of goods

6. Writing as substitute for k

a. few states

7. mutual rescission

a. few courts, simply to undercut rule

b. Schwartzreich

b. Payment of lessor amount as discharge of debtor’s full obligations

i. Creditor can accept then sue for balance

ii. Exceptions 

1. different performance

2. honest dispute

3. unliquidated damages

4. agreement not to file bankruptcy

5. written release

a. some states

6. executory K

a. split authority

7. full payment checks 

a. see Policing section IV

4. Levine (NJ 1936, against lessee)

a. 2 year lease, after first year, oral agreement for lessee to pay less per month, vacated after the 2 years

b. rule that subsequent agreement to impose obligation of contract, must rest on new and independent consideration

c. any consideration for the new deal would have been sufficient

d. test of whether additional consideration something debtor already obliged to give

v. UCC 2-209(1) modifies: no consideration for contract modification to be binding

1. But good faith requirement

vi. illusory promise

1. generally require mutuality of obligations

2. illusory promises do not limit promisor’s future options

3. Rest 2d 77 Illusory or Alternative Promises

a. promise is not consideration if by its terms the promisor reserves choice of alternative performance unless

i. each alternative would be consideration if alone bargained for, or

ii. one of alternatives would be consideration and there is or appears to parties a substantial possibility that before promisor exercises his choice, the non-consideration alternative will no longer exist

e. Exceptions to mutuality rule

i. Unilateral K

1. promisor gets something in return – the act she bargained for

ii. voidable promises,  REST 2d 78

1. minor enters K for ring

a. not enforceable against her, but

b. enforceable by her

2. K voidable for statute of frauds

iii. Limited promises

1. Nat Nal (NY 1952)

a. oral agreement of D giving P discount on gas purchases

b. at will, and renewable upon each order of gas, either party could opt out, so not longer than 1 year (seeming problem under S. Frauds if longer)

c. series of K

2. Davis (NY 1937)

a. P wrote saying idea for recipe, D wrote reserving unlimited right to decide on compensation, P sent recipe

b. for D because P did not rely on contractual obligation but on fairness of D

3. Corenswet (1979)

a. exclusive wholesale relationship between P and D 

b. K permitted D to terminate without justification

c. ucc 2-309(2) can terminate, but clash with ucc general good faith requirement 1-203

d. conscionability under 2-302: does public policy permit unilateral termination without cause

e. concern with the use of superior bargaining power to secure grossly unfair advantage

4. franchiser-franchisee relations

a. auto dealers especially

b. 1956 congress passed auto dealer’s day in court

i. damage remedy for losses when manufacturer did not act in good faith

ii. coercion or intimidation now required for bad faith

c. in general, statutory work on this relationship

iv. Conditional promises

1. promisor limits future options

v. alternative promises

1. see above rest 2d 77

vi. agreements allowing one party to supply material term

1. common law, promise illusory

2. exceptions

a. power to alter/modify term

i. construed subject to implied covenant of fair dealing

b. objective standard for establishing terms

3. UCC

a. General obligation of good faith 1-203

b. Explicitly changes common law 2-305

vii. Implied promises

1. in fact or law from party’s word actions

2. to use reasonable/best efforts

3. Wood v. Lucy (NY 1917) P wins

a. D styles clothes, P to exclusively market, D to get ½ profits

b. term at least one year

i. implied promise that P will use reasonable marketing

4. UCC 2-306(2) codifies Wood v. Lucy

viii. Requirements and output K

1. requirements 

a. A to buy all requirements from B and B to sell

2. output 

a. A agrees to sell all output of commodity to B, and B to buy

3. UCC  2-306(1)

a. Obligation of good faith

b. Limitations on quantity

f. Promises grounded in the past

i. Past debt, still existing, is sufficient consideration for new promise by debtor to pay

ii. New promise is somewhat like a donative promise

iii. Moral obligation explains 3 Anglo-American situations where there was consideration

1. promise to pay when statute has run

a. gives rise to new promise

b. partial payment or promise to pay before time runs resets clock  

i. promise generally must be in writing

2. bankrupt debtor’s promise to pay discharged debt

a. here need express promise

b. writing not required

c. but Bankruptcy Reform Act 1978

3. promise to perform a voidable (ratification)

a. minor

iv. promise based on moral obligation is enforceable if

1. based on material benefit

2. previously conferred by promisee on promisor

3. provided at least gave rise to moral obligation to compensate

4. Mills v. Wyman (Mass 1825, nursing D’s son)

a. after expenses, D wrote promising to pay

b. no consideration

c. son an adult

5. Webb v. McGowin (Alabama 1935 P saves D’s testator)

a. permanent injuries, McGowin promised to care for during his life

b. where promisee cares for, improves, preserves property of promisor, though done without request

i. sufficient consideration for subsequent promise to pay for service

6. Harrington (NC 1945, hand mangled by stopping axe)

a. contra Webb, similar facts

7. R2d 86, Promise for Benefit Received

a. binding to extent necessary to prevent injustice

b. promise not binding under (1) if

i. benefit conferred as gift or promisor not unjustly enriched, or

ii. its value is disproportionate to benefit

III. Mutual Assent – Offer and Acceptance

a. To form a contract, need both consideration offer/acceptance

b. Objective theory of formation

i. Protect parties’ reasonable expectations through reliance on manifested intentions

1. take reasonable person in party’s shoes

ii. But if both parties subjectively attach same meaning to a term, that will govern 

1. largely a theoretical point

iii. Kabil (Oregon 1977, objective theory of whether contract for helicopter)

iv. McDonald (Wyo. 1991)

1. employee handbook K modified at will employment

2. disclaimers must be conspicuous, which is matter of law

a. set off in larger print, capitalize, don’t put in welcome section

3. followed rest 2d 21

v. Rest 2d 21 

1. real or apparent intention that promise be legally binding is not needed to form K, but showing of intention that promise won’t affect legal relations may prevent formation of K

c. Express contracts

i. Mutual assent explicitly manifested in oral or written words of agreement

d. Implied contracts

i. Implied in fact

1. Promises of parties inferred from their acts or conduct

ii. Implied in law

1. one party must compensate other for benefit inferred in order to avoid unjust enrichment

2. not real contracts, basis unjust enrichment, not assent

3. example:  Dr. sees unconscious woman on street and aids, courts imply request for help

e. Offers

i. Manifest present willingness to enter bargain, words or act, so that reasonable person in shoes of promisee would believe that assent would conclude bargain

ii. Elements

1. intent to enter bargain

a. offer v. invitation to deal

b. words helpful but not sufficient, look to circumstances

2. certainty and definiteness of terms

a. generally required clarity on

i. subject matter of bargain

ii. price

iii. quantity involved

b. Moulton v. Kershaw (Wis. 1884)

i. Letter stating goods available for sale at specified price is not an offer

1. invitation to deal

ii. Would be had D promised to sell all that P would order, given price and terms

c. Joseph Martin Deli (NY 1981)

i. Agreement to agree on new rent in lease

ii. No method to come up with rent

iii. UCC for sale of good 2-204,2-305  gives meaning to open term, but real estate more stable

d. Rest 2d, 33 Certainty

i. Terms must be reasonably certain to form K

ii. Reasonably certain if provide basis for determining breach and for remedy

iii. One or more open terms may show manifestation of intention not intended to be understood as offer or acceptance

e. Empro Mfg. (7th Cir. 1989)

i. P left issues to be approved by shareholders

ii. Preliminary stages before being bound

f. Rest 2d, 27 

i. Can make a K, the terms of which include obligation to write it down

ii. Billings (1918) all but writing so K
3. communication to offeree

iii. advertisements normally only invitations to deal

1. usually indefinite

2. seller chooses with whom to deal

3. typically addressed to general public


iv. advertisements as offers

1. circumstances indicate intent to make a bargain

2. invites specific action of addressee without further communication

a. Lefkowitz (1957) 1 coat to first customer $1

3. over acceptance is unlikely

4. generally rewards

5. Circulars can be offers if reasonable for buyer to think addressed to him individually

a. Moulton NO

v. Special contractor rule

1. soliciting bids not offer

a. sometimes matter of interpretation

2. submitted bids are

3. Drennan v. Star Paving (CA 1958)

a. D submitted subcontractor bid, P won K based on bid, D tries to retract next day

b. neither option supported by consideration or bilateral K

c. did P’s reliance make D’s offer irrevocable?

i. Yes, relying on rest 90, award of amount cost for work, less bid price

vi. Offer creates power of acceptance in addressee

1. mailbox rule

a. when using post to make offer, it is made when offer received

b. a few states codify into statute

c. but different if offeree knew/should of delay

d. Caldwell v. Cline
2. Telephone or face to face

a. time to accept ends when conservation ends

3. terminated by

a. Rest 36 Methods of Termination of Power of Acceptance

i. Rejection or counter offer

1. some say not in option k period unless offeror reliance 

ii. Lapse of time

iii. Revocation

1. effective only when received by offeree

a. minority – effective on dispatch

2. but not so if offeree gives consideration for promise during stated period

a. option K

3. majority say nominal consideration will keep it open

4. offer remains open and irrevocable when reasonable reliance

iv. Death or incapacity of either party

1. option K: offeree can still accept

v. Additionally, offeree’s power of acceptance terminated by nonoccurrence of any condition of acceptance under terms of offer

b. operation of law

4. not terminated by

a. request for other terms

b. inquiry

c. clarifying implied terms

f. Unilateral contracts 

i. Promoter makes offer by making public the conditions and rules of contest

1. accepted by performance of act requested (consideration in bargained for exchange) 

2. manifested and not subjective intent of offerer determines who has power to accept offer (rest.2d 29)

a. unilateral mistake in not taking down signs at golf course to win car for hole-in-one so gets car (Cobaugh)

i. consideration of bargained for exchange

ii. unknown offers of reward

1. no reward if informer did not know of and act because of reward

a. cannot assent to offer unless know of it.

iii. Davis v. Jacoby

1. issue of whether a unilateral contract

a. unilateral no promisor received promise as consideration for his promise

b. bilateral mutual promises

2. rest 1d, 31: presumption that offer is to enter into bilateral

3. Whitehead died before Davis’ reached Piedmont, but they made promise and entered bilateral contract

4. plus contemplated performance of services after W died

iv. rest 2d, 32 if doubt about bilateral or unilateral then interpreted as inviting offeree to choose either mode of acceptance

1. see also UCC 2-204,206

v. Wormser: when an act is wanted in return for a promise, then unilateral contract, only one party bound

1. Bridge example

a. in unilateral, A can withdraw promise of pay to B for crossing during the performance.  B can walk halfway then change mind and not bound to continue performance

b. offer cannot be accepted after it has been revoked

2. these can be unfair when performance is complicated or drawn out over time

3. Old Rule

vi. Rest 2d, 45 Option Contract Created by Part Performance or Tender

1. modern rule

2. when offerer invites offeree to accept by performance and not promissory acceptance, an option K is created when offeree begins invited performance

3. offeror’s duty of performance under any option K so created is conditional on completion or tender of invited performance in accord with terms of offer

4. comment: preparations for performance are not enough.  Actual performance needed to preclude revocation, but if lots of preparation, then maybe justifiable reliance sufficient to make offer binding under 87(2)

5. this replaces idea of unilateral K

a. with performance having begun, a unilateral is like option

6. REST 2d 90:  offeror can claim reliance to stop offeree from halting performance

vii. Brackenbury (Maine 1917)

1. daughter and husband moved into mother’s home, relying on her offer that they could have house when she died

2. they started performance, but relations soon broke down.

3. there was a contract, unilateral plus performance, equitable interest in the land

4. relief of this kind has been given in other states with contracts to devise land

5. problems of ensuring promisee’s own performance

viii. Rest 62 Effect of performance by offeree where offer invites either performance or promise

1. when offer invites offeree to accept by promise or perform, the beginning of performance is acceptance by performance

2. such acceptance operates as a promise to render complete performance

3. UCC in accord

g. precontractual obligation

i. Rest 90 promissory estoppel

1. promise which promisor should reasonably expect to induce action/forbearance of substantial character on promisee and which does so is binding if injustice can be avoided only by enforcement of promise

2. purpose to make promise binding when no consideration

ii. Hoffman v. Red Owl Stores (Wisc 1965)

1. P relied on promises of D to be put in business.  

a. Bought small grocery, sold on Red Owl advice, bought option on land for new store, sold bakery, rented house, moved

2. promissory estoppel under R 2d 90

a. promise need not be definite in all terms

b. reasonable reliance on promise to detriment of P, and injustice can only be avoided by enforcing

c. action in promissory estoppel is not equivalent to breach of K action

d. damages here should be for loss caused by change on position

h. conduct concluding a bargain

i. Livingstone v. Evans (Alberta 1925)

1. was P’s counter-offer on land a rejection of D’s offer?  Yes

2. but D wrote back that could not reduce price

a. this was a revival of offer so P wins

ii. Battle of the Forms

1. exchange of forms, often no effort to reconcile conflicting terms.

2. attention on only a few terms, rest left to standardized

3. used to reduce risk

4. used by enterprises with strong bargaining power

5. mirror image rule

a. traditional

b. introduction of new or variant terms means that offer is dead and process of K formation must start over 

c. alleviated somewhat in that making terms explicit, grumbling, etc. don’t negate acceptance 

6. last shot rule

a. traditional

b. since no K when forms differ (mirror image), the last form sets terms

i. can be either buyer’s or seller’s

7. at common law, events ordinarily terminating power of acceptance, including deviant acceptance, don’t have that effect when offer is binding option

8. Rest 2d 59 deviant acceptance rule

a. instead of traditional mirror image, a reply to offer which purports to accept but is conditional on offeror’s assent to additional or different terms is not acceptance but counter-offer

b. official comment that a definite and seasonable expression of acceptance is operative despite statement of additional/different terms if acceptance not made to depend on assent to these terms

c. reflects influence of ucc 2-207

d. unclear whether courts carry over to nongoods cases

9. who is the offeror in a multiple exchange of forms

10. UCC 2-204 and Rest 22 says don’t need to identify offeror, offeree or moment of K formation

11. 2-207

a. Designed to deal with form K

b. definite and seasonable expression of acceptance operates as acceptance even though states terms additional to or different from those offered or agreed upon

i. unless acceptance is expressly made conditional on assent to additional/different terms.

c. Additional terms

i. If not both merchants, then proposals for additions

ii. If both parties merchants these become part of K, unless

1. offer expressly limits acceptance to terms of offer

2. additional terms would materially alter K; or

3. offeror notifies offeree within reasonable time that he objects to additional terms

d. different terms

i. knockout rule

1. conflicting terms cancel each other

ii. first shot rule

1. minority

2. conflicting terms in acceptance drop out

e. doctrine of material alteration

i. material if consent cannot be presumed

ii. infer consent from silence, or dealings making reasonable for other party to infer consent from failure to object

f. formation of K by parties’ conduct 2-207(3)

12. 2-203,205, 206

iii. Idaho Power v. Westinghouse (9th 1979)  P loses

1. D sold voltage regulator to P, with form limiting liability

2. P responds with purchase order, with extra terms, but not about D liability


3. uses 2-207, P seasoned acceptance

a. P purchase order does try to supersede and alter terms

i. But acceptance not clearly made contingent on these

ii. Not clear conflict with D disclaimer

iv. Roto-Lith (1st 1962)

1. P makes bags and orders adhesive from D, which is defective

2. reading of 2-207(1) “unless” different from Idaho Power 


3. controversial and overruled

a. 2-207(3) should govern this

4. held that response stating condition materially altering obligation solely to disadvantage of offeror is acceptance expressly conditional on assent to additional terms

a. here, D’s response, 2nd form in deal, was counteroffer which P accepted when, knowing terms, accepted goods

5. this decision reflects the “last shot” principle which concedes the terms to the party who fires off last counteroffer before negotiations end and performance begins

v. rest 63 Time when acceptance takes effect

1. unless offer provides otherwise,

a. acceptance in manner and by medium invited by offer completes mutual assent as soon as out of offeree’s possession, without regard to whether it ever reaches offeror; but

b. acceptance under an option K is not operative until received by offeror

2. comments

a. option K removes primary reason for (a), these are commonly subject to time limit.  

i. Offeree takes risk of it not being received

ii. Offeror does not lose right to rescind merely because letter of acceptance posted

b. 63(b) in opposition to mailbox rule

vi. unsolicited goods statutes 

1. nearly all states and congress

2. recipient may treat unordered merchandise as gift

i. Acceptance

i. Promissory acceptance for bilateral K

1. tender of full performance and notification before power of acceptance terminated might be exception

a. yes under Rest 1, unclear under Rest 2d

b. master of the deal issues

2. can be implied from promisee’s acts

a. pick up paint brush in front of offeror, nod head

3. some act designated to signify promise

4. mailbox rule

a. acceptance normally effective when dispatched

5. waiver of communication in offer

ii. performance for unilateral K

1. problems of notice of acceptance

a. notice of completion within reasonable time required

b. UCC for goods notify when begin performance

2. offeree generally not bound but offeror reliance changes

iii. silence as acceptance

1. generally not

a. yes if subjective intent to be acceptance

b. communicated action

j. time at which communications between offeror and offeree becomes effective

i. except acceptance are effective on receipt

ii. acceptance effective on dispatch

1. mailbox rule

a. timely and proper dispatch

b. offeror can negate through a clear statement

2. options acceptance not effective until received

a. Rest 

k. ambiguities -- interpretation

i. Rest 2d, 20 Effect of Misunderstanding

1. No mutual assent if parties attach different meanings to manifestations and

a. Neither party aware or reason to be of meaning attached by other, or

b. Both parties aware or reason to

2. Manifestations operative  with meaning attached by one party if

a. That party does not know other’s meaning and other knows, or

b. That party has no reason to know of other’s meaning and other has reason to know

ii. when parol evidence shows that each party had different supply in mind, no contract (Raffles, 2 “Peerless” ships)


1. Peerless Rule:  2 or more equally reasonable meanings

iii. course of performance, of dealing, usage of trade

1. relevant in that order

l. The Parol Evidence Rule (effects of adopting a writing)
i. Agreement in writing, but one party claims there was also an earlier oral or written agreement or contemporaneous oral not included in writing but intended to be  in K

ii. Parol evidence (assume written integration)

1. evidence of earlier alleged oral/written agreement that is within scope of writing, or

2. evidence of alleged contemporaneous oral agreement that is within scope of writing

iii. Where a fully integrated contract, parol evidence will not be allowed into evidence

iv. Integration (merger)

1. must appear that parties intended writing to be full and complete expression of agreement

a. face of instrument test

i. traditional view of integrated if taken as a whole and on face appears complete

1. Williston:  uses reasonable person

b. Any relevant evidence test

i. Most courts follow 

ii. Writing deemed integration only if parties actually so intended

iii. Corbin: consider any relevant evidence

v. Mitchill v. Lath (NY 1928, removal of ice house as condition on buying another property)

1. no exception to rule because agreement on ice house not sort to be naturally omitted (P loses)

2. dissent:  agreement to remove ice house from the plot not sold is only loosely bound to conveyance of land so might not be covered by contract and thus allowable, contra rule

vi. Hatley v. Stafford (Oregon 1978, end lease at $70 per acre when wheat planted and worth $400)

1. used methodology that statute codifying common law be construed in manner consistent with it

2. methodology on oral agreement

a. judge decides whether material if took place

b. jury decides whether took place

3. to be inconsistent with partial integration doctrine, oral term must contradict an express provision in the writing

4. consider surrounding circumstances for what’s natural

vii. exceptions to rule (parol evidence admissible)

1. separate consideration

a. written integration and parol agreement supported by separate consideration

2. collateral terms

a. parol agreement collateral to written integration

i. not very helpful because determination of whether agreement collateral is conclusory

3. naturally omitted terms

a. widely accepted, plus Rest

b. judge determines

c. terms of parol agreement do not conflict with written integration, and 

d. parol agreement concerns subject that might naturally be made as separate agreement and omitted from integration

i. Williston generic approach

ii. Corbin individual circumstances approach (many courts follow)

e. Contradictory terms

i. Logically inconsistent

1. some courts require for contradictory

ii. not reasonably harmonious

4. UCC 2-202, comment 3

a. Contract for sale of goods, parol evidence admissible unless matter covered in parol agreement certainly would have been included in written

b. Reflects Corbin’s view

c. Dealing between merchants and consumers typically contain disclaimer and integration clauses, and merger

d. Court tries to protect bargain in fact

e. UCC gives break with allowance of supplemental terms, focus on what parties intended

f. Seller can get around by discounting promissory note to bank/finance company who is holder in due course

g. Buyer who wants to defend on salesperson’s oral promise, not repeated in written contract, has problem

5. partial integration

6. lack of consideration

a. parol evidence admissible to show this

7. fraud, duress, mistake

a. parol evidence admissible to show

8. existence of condition precedent to legal effectiveness of written agreement

9. evidence to explain or interpret terms of written agreement

viii. Rest 2d,  209 Integrated Agreements

1. writing constituting final expression of one or more terms of agreement

2. determined by court preliminary to determination of question of interpretation or to application of parol evidence rule

3. where agreement reduced to writing reasonably appearing complete, it is integrated unless other evidence shows did not constitute final agreement

ix. Rest 2d, 213 Effect of Integrated Agreement on Prior Agreements (Parol Evidence Rule)

1. binding integrated agreement discharges prior agreements to extent that it is inconsistent with them

2. binding completely integrated agreement discharges prior agreements to extent that they are within its scope 

3. integrated agreement that is not binding or is voidable and avoided does not discharge prior agreement.  But integrated, non-binding agreement may render inoperative term which would have been part of agreement if it had not been integrated

4. COMMENT B  inconsistent terms

a. Binding or partially binding agreement supersedes inconsistent terms of prior agreements.

i. Use all relevant evidence

x. Rest 2d, 214 evidence of prior or contemporaneous agreements and negotiations

1. admissible in evidence to establish

a. writing not integrated

b. integrated agreement is completely or partially integrated

c. meaning of writing

d. illegality, fraud, duress, mistake, lack of consideration, etc. 

e. ground for granting/denying rescission, reformation, specific performance, or other remedy

xi. Rest 2d, 216 Consistent Additional Terms

1. evidence of consistent additional term admissible to supplement integrated agreement unless court finds that agreement was completely integrated

2. agreement not completely integrated if writing omits consistent additional agreed term which is

a. agreed to for separate consideration, or

b. term as in circumstances might naturally be omitted from writing

3. comment

a. consistency

i. interpret in light of all circumstances

b. merger clause

i. written term excluding oral terms likely to conclude issue of whether agreement completely integrated, but

ii. does not control whether writing assented to as integrated agreement

xii. interpretation of written agreements

1. always need background for interpretation

2. most litigation over facts or proper meaning ascribed to them

xiii. PG & E (CA 1968, Traynor)

1. D to repair P’s cover, dropped, no negligence

2. D’s indemnity clause 

a. Did parties mean to cover injury to P or just to 3rd party

3. intention of the parties, as expressed in K, is source of K duties

a. can look to extrinsic evidence of these

b. Corbin quoted approvingly 

i. Interpret words in light of all circumstances

ii. Even if look clear to reader (not all agree)

xiv. Rest 212 Interpretation of Integrated Agreement

1. determine by trier of fact if depends on credibility of extrinsic evidence, or choice of reasonable inferences to be drawn from this evidence.

a. Otherwise determine as question of law

xv. Parol evidence rule and statute of frauds

1. statute of frauds makes some contracts unenforceable

a. does not attack existence of K

2. parol evidence applies only where written document adopted by parties as “integration” of their agreement

3. SF writings need not be an integration

a. Memo need only be signed by party to be charged

b. Parol evidence rule operates on agreement not signed by either

4. parol evidence rule excludes both on written and oral evidence from sources extraneous to integrated statement

xvi. Standardized Forms: Assent and “Public Policy”

1. one party simply signs form prepared by other

2. hard to isolate assent problem for larger fairness problem

3. common law duty to read K

4. Mundy (1st 1986)

a. P, DA, suing for value of stolen silverware, claimed lack of notice

b. Insurance policy had changed for renewal

c. For D because change obvious on casual reading

5. Weisz (NY 1971) 

a. P bought painting, learned forgery, sued gallery

b. Did catalog constitute a express warranty of authenticity

c. Judgment for P overturned 

i. Clear place to terms of sale

ii. Clear disclaimer of warranties

iii. Public auction of paintings – caveat emptor

6. Llewellyn on form-pad K

a. Avoids or reduces legal risk, accumulate experience

b. Evolving form tailored to your specific business

c. Bargainers on both sides get industry issues sorted out

d. No assent to boiler-plate clauses

i. Instead assent to dickered terms and 

ii. Broad type of transaction, and

iii. Blanket assent to not unreasonable or indecent terms seller has on form, which do not alter or eviscerate reasonable meaning of dickered terms

iv. Essentially two K:  dickered deal and  collateral one of supplementary boiler-plate

7. Richards (Wisc 1994)

a. Trucker and wife in truck, accident

b. Exculpatory K signed by both 

i. Generally against public policy so construed strictly against party relying on

c. Three factors taken together for finding against company

i. K serves two purposes and not clearly distinguished

ii. Release extremely broad and over-inclusive

iii. No opportunity for negotiation

1. significant given breadth

8. Rest 211 Standardized Agreements

a. 1 except in 3, where party signs or otherwise manifests assent to a writing and reason to believe that life writings are regularly used to embody terms of agreements of same type, he adopts writing as an integrated agreement with respect to terms included

b. 2 such a writing is interpreted wherever reasonable as treating alike all those similarly situated, without regard to their knowledge or understanding of standard terms of the writing

c. 3 where other party has reason to believe that party manifesting such assent would not do so if he knew that writing contained a particular term, term is not part of agreement.

i. Comment about term being bizarre, oppressive, beyond range of reasonable expectations

d. Comment:  courts in construing and applying a standardized K seek to effectuate reasonable expectations of average member of public who accepts it, good faith

e. Can be seen as modification of parol evidence rule when dealing with k containing boiler-plate

f. UCC 2-206(a) has traces of 211

9. Darner Motor Sales (1984)

a. Application of parol evidence rule in insurance context often unfair

i. Standardized contracts

xvii. Plain language statutes in many states

1. if k fails to meet, then consumer can recover actual damages plus modest punitive amount

2. k not void nor defense to enforcement

IV. Chapter 4 Policing the Bargain

a. Defenses related to formation

b. Indefiniteness

i. Indicates parties did not think bound or 

ii. Court cannot fill in gaps through implication

iii. Employment duration default is at will

iv. UCC gap fillers if intend K

1. reasonable market price

2. delivery at seller’s place

3. reasonable delivery time

4. payment at receipt

5. K of successive performance is valuable for reasonable time

6. modern trend in non-goods

v. part performance cures

vi. traditionally agreement to agree will not be K

1. UCC and Rest trend to try to make K if parties intended

c. Mistake

i. Mutual 

1. shared mistake of basic assumption of fact of K

a. adversely affected normally gets rescission unless he bore risk, if mistake has material effect

b. modern view

2. Sherwood v. Walker (Michigan 1887) judgment for sellers

a. replevin for cow, sold thinking barren

i. buyer may have thought could breed, gambled

1. dissent says he should win

ii. Replevin

1. today 2-716(3) UCC 

2. buyer has right of replevin for goods identified in K if after reasonable effort he is unable to effect cover for such goods or circumstances reasonably indicate such effort would be unavailing

b. rule that party who has given consent to K may refuse to execute it or may avoid it after is has been completed, if assent and K made on mistake of material fact

i. subject matter of sale, price, collateral fact materially inducing agreement, and

ii. mistake is mutual and

iii. mistake as to substance of whole K, going to root of matter

c. here mistake about cow goes to very nature of animal

i. beef v. breeding

d. older view, reasoning not clear

3. ALCOA (PA 1980) 

a. indifference of one party does not avoid mutual mistake and void K

4. Beachcomber (NJ 1979)

a. both parties thought coin genuine, counterfeit

b. rescission because price asked/paid based on essential fact of genuine Denver minted

c. Rest 502 where parties know there is doubt regarding a certain matter and K on that assumption, K not rendered voidable because one disappointed.  

i. Risk of existence of doubtful fact assumed as element of bargain

1. Both parties must be aware of uncertainty of pertinent fact for rule to apply

d. even a negligent failure to discover mistake does not preclude rescission

5. ALI examples for mistake

a. A to sell B tract of land, value from timber on it, both believe timber there but destroyed by fire

i. K voidable by B

b. A to sell B such title to Blackacre as A possesses, A has not title

i. K not voidable

c. A looking at cheap jewelry in store which also has expensive jewelry, discovers expensive piece in cheap bin, believes there by mistake, asks clerk for piece and gives 10 cents

i. Shopkeeper entitled to restitution

d. A in 2nd hand bookstore, finds rare book in $1 area.  Hands book to proprietor with $1

i. Dealer not entitled to restitution

6. where a party assume risk of mistake

a. Lenawee  (Mich 1982)

i. purchased property as apartment building, worthless given sewage issues

ii. rejected Sherwood distinction between mistakes touching substance and those touching value

iii. following rest 2d 152

1. rescission indicated when mistaken belief relates to basic assumption of parties upon which K made, and which materially affects agreed performance of parties

iv. rescission not available to relieve party who has assumed risk of loss in connection with mistake

1. here as is clause and this would have no meaning if did not apply to unknown defects

7. principle of inertia frequently guides remedies for mistake when no allocation of risks

a. don’t have to deliver cow, but cannot recover if delivered

i. administrative costs and not social advantage, let windfalls lie

ii. unilateral

1. one party mistaken

2. generally mechanical errors relevant

3. grounds for rescission if nonmistaken party knew/should of mistake so mistake palpable

4. even if not palpable, some courts say liability only for reliance

iii. mistranscription

1. either party can have writing corrected through remedy of reformation

iv. misunderstanding

1. parties K thinking language unambiguous

2. each party gave language different interpretation

3. each interpretation equally reasonable

v. mistake in transmission

1. if party receiving knew/should error then no K

2. If no reason to know

a. Majority say K

b. Minority  no K

3. someone can sue intermediary

d. Fraud

i. Always a defense

ii. Misrepresentation

1. Cushman (VT 1987)

a. buyers win in suit for misrepresentation

i. one seller said water good, other stood by and said nothing

b. need not intentionally misrepresent fact, partial disclosure with intent to deceive is enough

c. seller knew water had sulfur, buyer relied on her claim that it was only hard

d. silent seller violated duty to speak

i. duty based on superior knowledge of seller in cases of real estate

1. seller knows not to be within reach of diligent attention, observation, judgment of buyer

ii. duty when heard wife’s misrepresentation

1. confusing:  did not seem to have duty if wife did not misrepresent, so no duty seemingly to bring up issue himself

e. damages for defrauded party

i. permanent damage use variance in value measurement

ii. temporary damage then reasonable cost of repair

e. Nondisclosure

i. Normally not defense unless parties in relationship of trust, etc.

ii. Note Nondisclosure and Concealment

1. rest 2d torts 551: duty to disclose when facts concealed or unlikely to be discovered because of special relationship between parties, course of their dealings, or nature of fact itself

a. lack of off street parking for fourplex obvious

2. seller must disclose termites in house, other things no if matter of public record

3. Hill v. Jones (AR 1986) modern view of affirmative duty to disclose material facts when  Rest 2d 161

a. Necessary to prevent previous assertion from being misrepresentation 

b. Correct mistake of other party as to basic assumption upon which making k and nondisclosure amounts to failure to act in good faith in accord with reasonable standards of fair dealing

c. Disclosure would correct mistake of other party as to contents or effect of writing

d. Other person entitled to know fact because of relationship of trust and confidence between parties

4. sometimes even unilateral mistake may justify rescission

5. competing policies of fair dealing and finality

6. liability for nondisclosure narrower than for active misrepresentation

a. former sometimes serves social purpose

b. encourage folks to find true value of things

f. Duress

i. Physical force, or wrongful threats

ii. Economic duress

1. one party threatens wrongful act, including breach to force new K

2. no adequate means to avoid/prevent threatened loss

3. Austin Instrument v. Loral (NY 1971)

a. Modification under threat of economic duress

b. Loral had gov K, claims duress from subcontractor AI

c. Loral had to pay more to AI, met gov K

d. Loral then after AI for excess prices

e. duress (K voidable) when party forced to agree to K by wrongful threat precluding exercise of free will

i. must also appear that threatened party could not obtain goods from another source  and

ii. ordinary remedy for breach inadequate

f. Loral faced huge liquidation clauses plus loss of future gov K

g. no real alternatives

4. Wolf (NJ 1959) 

a. duress tested not by nature of threats but by state of mind induced thereby in victim

g. Undue influence

i. Odorizzi v. Bloomfield School Dist (CA 1966) reversed for P

1. P arrested for homosexuality, tendered resignation

2. case of undue influence

a. persuasion overcomes the will without convincing the judgment

i. misrepresentation not needed

ii. confidential or authoritative relationship not needed

b. undue susceptibility in servient person and excessive pressure by dominating person

c. characteristics

i. discussion at inappropriate time

ii. consummation in usual place

iii. insistent demand to be finished at once

iv. extreme emphasis on consequences of delay

v. multiple persuaders

vi. no 3rd party advisors to servient party

vii. statements that no time to consult advisors/attorneys

viii. no duress because action or threat not unlawful

h. Unconscionability

i. UCC introduced modern form 2-302

1. if court finds as matter of law that K or clause unconscionable when made, court may refuse to enforce

2. REST 2d 234 embraces

ii. Modern consumer protection generally in statutes

iii. Substantive 

1. terms

2. UCC says unconscionability is not to disturb allocation of risk because of superior bargaining

3. REST 2d 208 says possible for K as whole to be oppressive 

a. But generally procedural aspects

4. Gianni v. Gantos (Mich 1986)

a. Sub uncon 

b. K provision so one-sided

c. Unequal bargaining power

iv. Procedural

1. bargaining process

2. unfair surprise

a. adhesion K

v. Williams v. Walker (DC 1965)

1. installment furniture K

2. both types of unconscionability

3. follow Corbin in looking at all circumstances

vi. Often in standard form k disclaiming warranty or liability for negligence

vii. Exculpatory clauses 

1. harm to person generally uncon

2. harm to property can be okay

viii. disclaimers  

1. to exclude implied warranty of merchantability

a. UCC 2-316 language must mention merchantability

2. to exclude implied warranty of fitness

a. in writing, conspicuous

3. Warranties 2-313, 314, 315, 316

i. Statute of Frauds – applies in following

i. Writing

1. must contain essential terms 

2. signed by party to be charged

ii. effect of noncompliance

1. K unenforceable but not void

a. Majority

2. K void

a. Minority

3. restitution for benefits conveyed

4. part performance might allow enforcement

iii. sometimes reliance estops other from asserting Statute as defense

1. rest 2d adopts

iv. Is K for sale of interest in land

1. leases usually

v. Is it for sale of goods >= $500

1. ucc 2-201

2. exceptions

a. receipt and acceptance of goods

b. part payment

c. special manufacture

d. between merchants written confirmation and no objection

e. admission by party against whom enforcement sought that K

3. assignments for consideration unenforceable unless written agreement signed by assignor 

4. sale of goods v. K for services

a. depends which part predominant

vi. K in consideration of marriage

vii. By its terms, K cannot be performed within 1 year of making

1. full performance on one side, generally still enforceable

viii. K one of suretyship

j. illegality 

k. Lack of capacity

i. Halbman v. Lemke (Wisc 1980)

1. minor disaffirmed K of non-necessity item, tendered property back to vendor

a. issue of restitution to vendor for damages prior to disaffirmance?

2. Infancy doctrine: right to disaffirm purchase of non-necessities

a. Entitled to recover all consideration and must return all consideration still in his possession

b. Rest 2d 14 comment

i. Minor’s right to disaffirm not contingent on return of property

ii. Disaffirmance permitted even where return impossible

c. Some say minor must restore pre-contract status quo, even if returning proceeds

d. New Hampshire Rule minor pays for K to extent he benefited

3. here restitution just limited to return of property, so minor need not make restitution for loss or damage just because he is able to

a. different if misrepresentation or willful destruction (tort)

ii. Mental Illness or Defect

1. K is void or voidable (by ill person)

2. liable for necessities restitution

3. Rest 2d

a. party has only voidable K duties if by mental illness/defect

i. unable to reasonably understand nature/consequences of transaction (just this is majority rule – cognitive test), or

ii. cannot reasonably act in transaction and other party has reason to know of this – affective test

b. where K made on fair terms and other party has no knowledge of mental illness/defect, power of avoidance under 1 terminates to extent that K has been performed in whole or part or circumstances have changed to avoidance would be unjust.  Court may then grant relief as justice requires

c. comments:  incompetency like infancy in affirming/disaffirming, concerns of protecting justifiable expectations and protection of persons unable to protect themselves

d. comments: where K at least partially performed, avoidance is permitted only on equitable terms.

V. Performance of Contract

a. Obligation to perform in good faith

i. UCC 1-203, Rest 2d 205

b. Express conditions (express in K)

i. state of events must occur or fail to occur before party’s performance comes due, or

ii. if some state of events occurs or fails, obligation to perform a duty under k is suspended or terminated

iii. distinguished from promises

1. promise undertaking to perform/refrain some designated act

2. express c is provision whose fulfillment creates/extinguishes a duty to perform by promisor under K

iv. legal differences from promises

1. breach and liability

a. unexcused failure to perform promise always a breach & & liability

b. nonfulfillment of condition no breach/no liability

2. excuse of performance

a. breach of promise may excuse other’s duty to perform

b. nonfulfillment of condition normally will excuse duty to perform that was subject to condition

3. interrelation

a. If party’s promise to perform subject to EC, no breach of K by that party until C fulfilled

v. Why use

1. don’t want responsibility for a state of events occurring

2. want to avoid doctrine of substantial performance

vi. “time is of the essence” express condition

1. strictly enforced at law

a. Doctorman (NJ 1921) land sale, late buyer

2. Corbin: be clear in K

a. What performance at what time is a condition of which party’s duty to do what

vii. interpreting as EC or promise

1. parties’ intent controls

2. REST 261

a. suggestion that term is promise if specifies something to be done or not done

b. if term refers to situation in which something will not be done, then condition

3. if unclear, interpret as promises

a. reduces risk of forfeiture

b. Howard v. Federal Crop Ins. (4th 1976)

i. Crops insured, damage, prior to inspection plowed under, insurer said inspection was condition for payment, farmer said promise so pay damages

ii. Wording of condition precedent there, but not in both clauses

viii. imply promise from condition

1. ex. Promise of good faith to satisfy condition

ix. provision promise and EC

x. Conditions precedent

1. must occur before party has duty to perform under k

2. Clark v. West (NY 1908)

a. CP for Clark not to drink while writing law books

b. Price adjustment if drank, C drank, W knew

c. C said that W waived and court should hear

d. W said not drinking was consideration for $4/page

xi. conditions subsequent

1. occurrence/non  of relevant state of events extinguishes/terminate duty to perform that had previously arisen 

2. rare, often these are conditions precedent in substance

3. burdens of pleading and proof here on D

xii. conditions of satisfaction

1. perform to satisfaction of promisor as condition precedent to promisor’s duty to perform

a. type of satisfaction required

i. if mechanical fitness, utility or marketability

1. reasonable person standard

ii. personal taste or judgment

1. lack of satisfaction must be honest and good faith

a. lack of reasonability is evidence of bad faith

2. Fursmidt (NY 1960) (laundry services)

xiii. express conditions excused

1. party favored wrongfully prevents/hinders its fulfillment

2. party may waive right to insist on fulfillment

a. Rest 2-208 pro-waiver in  unclear cases

b. waiver v. estoppel

i. almost interchangeable in insurance cases

ii. waiver: voluntary and intentional relinquishing of known existing right or privilege

iii. estoppel: arises when one party has made misleading representation to another party and other reasonably relied to his detriment on that representation

iv. some courts require consideration for waiver, others say reliance

3. impossibility or impracticability

a. if not material part of exchange and forfeiture would result

i. Grenier (Conn 1983)

1. SubK to finish roads by June 30, completion defined to include certificate, city engineer does not issue, roads done by July 10

2. Condition of satisfaction that engineer gives cert, cert not material

b. Royal-Globe (Mass 1992)

i. Insured was injured and could not meet temporal condition on notification

ii. However, failed to notify after she got better

4. forfeiture

a. if nonfulfillment would cause disproportionate forfeiture

i. unless fulfillment material part of K

c. implied conditions

i. constructive condition that relevant state of events must occur before performance of one or both parties comes due

ii. most common are of performance

1. B will paint A’s house by May 30 and A will pay B $3k on June 1

a. Implied condition to A’s duty to pay $3k that B will have painted house

b. B’s failure to paint is breach of K and nonfulfillment of implied condition so A does not come under duty

iii. Also of cooperation and notice

d. Order of performance

i. Courts sometimes have to ask under what circumstances is the duty of performance of one party conditional on actual performance or tender of performance by other party

1. Williston says that if courts construct conditions, they can consider fairness

ii. REST 234 Order of Performance

1. when all can be rendered simultaneously, then so due, unless contrary language

iii. Rest 238 Effect on Other Party’s Duties of a Failure to Offer Performance

1. where all performances due simultaneously, it is a condition of each party’s duties to render performance that other party does so or show present ability to do so

iv. Kingston v. Preston (King’s Bench 1773)

1. D to give business to P after period of service

2. P’s security was condition precedent and none offered

3. three types of covenant

a. mutual and independent 

i. either party recovers if other breaches

ii. breach by one no excuse for other’s breach

b. conditional and dependent

i. performance of one party depends on prior performance of other and

ii. until prior condition performed, other party not held to performance of his covenant

c. simultaneous

i. if one party tenders and other refuses to perform, first has action for default against other

v. Performance that takes time is a condition to performance that will not take time

vi. Earlier performance is condition to later

vii. Performances to occur simultaneously at fixed time or no time set

1. each performance is a constructive condition concurrent to performance by other

2. Cohen v. Kranz (NY 1963)

a. P to buy D’s home, P demands return of down payment on Nov 30, with Dec 15 as closing, alleged two problems with title

b. Court said title curably defective, P should have given notice to D to fix

c. D wins on countersuit for breach of K, P in anticipatory breach and loses down payment

viii. anticipatory repudiation

1. innocent party does not have to remain in readiness to perform

2. but he should show ability to perform

a. Caporale (NJ 1918) exchange of land, one party sells to outsider, while remaining party had bad title 

ix. prospective inability to perform 

1. similar to anticipatory repudiation above

2. examples

a. vendor conveys contracted for property to another

b. promisor makes inconsistent K with another

c. insolvency

i. ucc says other party can demand assurances of ability to perform

e. doctrine of substantial performance

i. allows a party who has not performed perfectly and therefore breached, to bring suit for expectation damages

1. offset of course by breach damages

ii. substantial performance is a question of fact

1. does performance meet essential purpose of K

a. extent of K benefits received by innocent

b. extent to which damages will be adequate compensation for breach

c. extent to which forfeiture will occur if doctrine not applied

d. extent to which breach wrongful or bad faith

i. does not automatically rule out doctrine

iii. primary application in construction cases

1. Plante v. Jacobs (Wis 1960)

a. P to build house for D, D paid $20k out of total $26k and refused to pay more, said faulty construction, P stopped performance and sued for total breach, no detailed plans

b. Court said performed basic purpose of K

c. Damages

i. Minor items on cost of completion

ii. Major on diminution of value

iv. ucc 2-601 says perfect tender instead

1. yet many exceptions 

a. time for performance not expired 2-508

i. seller can tell buyer of intention to cure and then right to make conforming delivery within K time

ii. Bartus v. Riccardi (NY 1967)

1. D ordered hearing aid from P, P said told D that new model, D not satisfied, P offered to replace with ordered model, D decided did not want to accept tender

2. D argues: UCC 2-601,602, 608, 711

b. installment k 2-612

i. buyer cannot reject installment if 

1. nonconformity does not substantially impair value of whole k 

2. nonconformity can be cured

3. seller gives adequate assurance of cure

c. reasonable grounds for believing tender conforms 2-508

i. while buyer can still reject, the seller has right to notify buyer of intention to cure, and

ii. if seller retenders within reasonable time, buyer must accept

v. Damages

1. cost of completion

a. normal in these cases

2. diminution in value

a. if substantial economic waste, or

b. completion damages would be disproportionate to end served

c. Jacob & Youngs “Reading” pipe

3. remedy in restitution

a. if substantial performance has not been rendered

b. in theory, measure by benefit conferred, minus offset for damages

c. in practice, unpaid K price less cost of completion, up to value of benefit actually received by D

d. often results in same amount as if substantial performance

e. Willful defaulter and restitution

i. Ficara v. Bellau (MA 1954)

1. $6,200 heat system to install, P paid $4,200, D willfully abandoned, P paid $2361 for completion, judgment for P for $361

2. Ct said P entitled to be made whole and no more

a. Confusing stuff about if this D had been the P no recovery

f. Divisible Contracts

i. Divisible if possible to apportion parties’ performances into matching or corresponding pairs that parties treat as equivalents

ii. Party performing one or more parts entitled to collect K price for those parts, even if breaches other parts

iii. Non-divisible K are “entire” K

iv. Employment K

1. with periodic salary payments, normally considered divisible

g. Material v. Minor Breach

i. Any breach, at time performance is due, gives rise to immediate cause of action for damages

ii. Not every breach excuses other’s party’s duty of performance

iii. Relevant factors for distinguishing type of breach

1. extent to which breaching party has already performed

2. whether breach willful, negligent, or innocent

a. why repudiation always major

3. extent of uncertainty that breachor will perform remainder of K

4. extent to which, despite breach, nonbreaching party will obtain (or has) the substantial benefit bargained for

5. extent to which nonbreachor can be adequately compensated for defective/incomplete performance through damages

6. degree of hardship on breachor if breach held material

iv. repudiation

1. this plus minor breach equal material breach

v. parties’ agreement

1. bargain for importance of time, manner, details

a. what looks like minor breach is then material

i. nonbreachor sets house painting date because of upcoming wedding – time then very important

b. “time is of the essence” provision

i. courts hold delays as material

ii. some courts though consider whether overall circumstances indicate time as really important

vi. effect of material breach 

1. gives rise to immediate cause of action for breach of entire K

2. excuses further performance by innocent party

vii. effect of minor breach

1. immediate cause of action for damages of breach

2. does not give rise to cause of action on entire K

3. may suspend but does not excuse other party’s duty of further performance

4. breaching party may still enforce K

a. subject to offset for damages of minor breach

viii. response to breach (breachor wants to continue performance)

1. material breach

a. nonbreach may sue for damages from breach and let K continue or

b. terminate K and sue for total breach

2. minor breach

a. nonbreach may sue other for damages from breach

b. nonbreach cannot terminate K

i. if does will be in total breach herself

3. dangers of nonbreachor misguessing which type of breach occurred

ix. material breach v. substantial performance

1. substantial performance concerns question:  

a. when can party breaching K bring suit under K to recover damages for nonpayment for work performed, and

b. when is he instead limited to action based on other party’s  unjust enrichment

2. material breach concerns the question:

a. can victim of given breach invoke sanction of terminating K and bring suit for damages for total breach, or

b. is victim not permitted to invoke sanction of termination, limited to an action for damages for partial breach, and himself in breach if he tries to terminate K

3. a breach may be immaterial even though no substantial performance

a. contractor breaching early on and innocent brings suit

h. anticipatory breach

i. if either party repudiates before time of performance, other party excused from holding himself ready, rendering performance or tendering it

ii. innocent may treat it as a present material breach of K and bring action for entire value of promised performance

iii. words or actions sufficient

iv. insistence on terms not part of K

v. requirement of unequivocal repudiation

vi. exception where nonrepudiating party has completed performance

1. innocent must wait to sue until actual breach at time set for other’s performance

2. some say narrower exception

a. such as only remaining duty to pay $

3. almost always arises when only unperformed duty is to pay in installments

vii. retraction

1. retract repudiation at any time prior to date set for performance

a. unless innocent party has accepted repudiation or

b. changed position in detrimental reliance

viii. date for determining damages

1. where damages are K/market difference, use market price at time for performance, NOT of repudiation

2. UCC

a. Buyer breach 2-708

i. K/mkt difference at time/place for tender

b. Seller breach 

i. 2-712: buyer may cover without unreasonable delay through reasonable purchase or k to purchase

ii. 2-713: measure damages by k/mkt difference when buyer learned of breach

iii. majority view: “learned of breach” means learned of repudiation 

iv. minority: “learned of breach” means learned at time for seller’s performance that would not perform

1. so time of tender measurement

v. alternative: k/mkt difference at reasonable time after buyer learned of breach

ix. duty of innocent to mitigate

1. if innocent if performing at time of repudiation, she must stop

a. unless causes greater damages than completion

2. if innocent to receive performance must look elsewhere for it

a. if failing to do so increases damages

x. prospective inability to perform

1. if caused by voluntary conduct, may be anticipatory breach

2. UCC: either party can demand of other adequate assurance of performance if reasonable to think performance might not be tendered

a. REST wants to extend beyond goods

i. Changed Circumstances – Impossibility and Frustration

i. Performance normally excused if made impossible (impracticable) by occurrence of event whose nonoccurrence was basic assumption on which K made, unless adversely affected party assumed risk

ii. Recurring types of impracticability

1. supervening illegality or act of government

a. new zoning ordinances

2. supervening destruction or nonexistence of subject matter

a. without fault of promisor

b. Taylor v. Caldwell (King’s Bench 1863)

i. agreement about using gardens and hall for concerts

ii. hall destroyed without any fault after agreement and before use

iii. where K depends on personal skill, and act of God renders impossible, then performance excused

iv. here both contemplated continued hall so excused from k

3. specific source of supply contemplated

a. if not specified or contemplated by parties, then promisor’s duty not excused

b. Bunge (8th 1975) remanded

i. bad weather, beans could not be harvested

ii. UCC 2-613 act of God defense did not apply because beans not identified specifically in k

iii. farmer should have asserted defense of bad faith given extension of delivery time by dealer 

4. construction – faultless destruction of work in progress

a. contractor must rebuild

b. no recovery in restitution for work destroyed because no benefit to owner 

c. time requirements may be relaxed

5. contracts to repair – faultless destruction of premises

a. contractor is excused from performance

b. may recover for restitution for work prior to destruction

6. land sale K – destruction of improvements

a. traditionally, purchaser is equitable owner at time of K

i. so risk of loss on  her

b. modern: risk on seller until closing or change possession

7. sale of goods – destruction

a. UCC: goods identified when K made, K avoided if destruction before risk of loss passed

b. If goods shipped via carrier, risk of loss on buyer when carrier gets them

i. Unless K require seller to deliver at particular place

8. death/illness in personal service K (either party)

a. both parties excused

iii. temporary impracticability

1. suspends promisor’s duty

2. duty starts up after this, only if performance would not substantially increase either party’s burden or change performance

iv. partial impracticability 

1. if remainder of performance not materially more difficult or disadvantageous, and

2. promisor still able to render substantial performance

3. then bound, both parties (offset for promisee allowed)

a. build house with Reading pipe, pipe company out of business

4. UCC 2-614

v. Recovery in restitution for part performance

1. minority allow reliance recovery

vi. frustration

1. purpose of value of K destroyed by supervening event, not reasonably foreseeable at time of K

a. Krell (1903) 

i. D to hire flat for viewing coronation, event cancelled 

ii. if parties must have known from K formation that specific condition must occur for fulfillment, then contemplated the condition’s continued existence

1. look at extrinsic evidence to see if K depends on something

2. then K subject to implied condition and parties excused if performance impossible from perish of thing without fault

iii. judge each case on own circumstances

1. regarding all circumstances, what was foundation of K

2. was performance of  K prevented

3. was event preventing performance of K of such a character that cannot reasonably be said to have been in contemplation of parties at date of k

4. if all three, then discharge parties from k

j. Discharge

i. Mutual rescission

1. if K still executory on both sides, discharge possible by express agreement between parties

a. this agreement is a binding k with consideration

ii. release

1. party expresses wish to extinguish K rights in his favor

a. must be supported by adequate consideration

i. some states say writing is substitute

b. UCC 1-207 just writing, no consideration

iii. Accord and satisfaction

iv. Payment-in-full check

k. Revisions of contractual Duty 

i. Need to adjust with time, legal remedies for breach unlikely to be equal to actual performance, promisee sometimes well advised to offer benefit to promisor refusing to honor K to get performance

ii. Legal Duty Rule

1. Promise to perform an act A is already obligated to perform does not constitute consideration

2. Alaska Packers (9th 1902)

a. Defenses to K are also defenses to k modifications

b. After arrival at remote fishing location, workers demanded more $ than under K, new K on May 22

c. Workers claimed bad nets so increased wages, court found otherwise

d. Parties can waive damages and form new K

i. Issue of voluntary waiver ??

e. Here attempt to exploit K promisee’s lack of adequate legal remedy

3. Schwartzreich (NY 1921)

a. Parties to K can rescind by mutual consent

b. Can proceed to make new K in which their mutual promises are consideration for each other

4. Rest 2d, 89

a. A promise modifying a duty under a K not fully performed on either side is binding

i. If modification is fair and equitable in view of circumstances not anticipated by parties when K made or

ii. To extent provided by statute or

iii.  To extent that justice requires enforcement in view of material change of position in reliance on promise

iii. UCC 2-209  modification, rescission, waiver

1. an agreement made in good faith modifying a K within this article is binding without consideration 

2. except in consumer K, K with “no oral mod” clause may not be otherwise modified or rescinded.  But if party’s language or conduct is inconsistent with “no oral mod” may not use the clause as defense if other party was caused to change its position reasonably and in good faith

3. subject to 2, term in K may be waived by party for whose benefit it was included.  Language or conduct between parties may be relevant to show waiver.  The waiver of executory portion of K may be retracted by seasonable notification received by other party that strict performance is required of any term waived, unless waiver induced other party to change its position reasonably and in good faith.

iv. Rest 224 (opaque, but meant to be like 2-209)

1. performance of condition qualifying a promise within a K with no oral modifications clause may be excused by oral agreement or permission of promisor that condition need not be performed

a. if agreement or permission is given while performance of condition is possible and

b. in reliance on agreement/permission, while unrevoked, promisee materially changes his position

2. related to universal builders

a. no oral mod clause, Moon promises to pay extra for Universal to build more, he basically gives permission for oral mod, and universal relies

v. Universal Builders (PA 1968) for builders

1. Revisions because of changed circumstances

2. Contract specifying modification only in writing can be modified orally

a. Extra work done or separate oral agreement, or

b. Equity because enforcement like fraud

3. Williston  can enforce non-written modification even with “no oral modification” clause if equity demands

a. Here equity in favor of oral changes 

vi. Corbin K

1. promisor can sometimes waive condition and turn conditional duty into unconditional, without any consideration

a. just voluntarily waive if its performance is not a material part of agreed equivalent of promise and

b. its nonperformance does not materially affect value received by promisor

2. example of condition which cannot be voluntarily waived

a. B promises to pay $10k after A completes building

i. Construction is a condition of B’s duty to pay

ii. Suppose B to waive condition and just pay $10k without consideration

iii. No court would enforce

iv. Just like a promise to make gift of $10k

vii. Accord and Satisfaction

1. Accord 

a. agreement between contracting parties to accept some performance different than originally agreed, to discharge obligations

2. satisfaction

a. execution of accord

3. executory accord 

a. accord but not yet satisfied

i. at most an exchange of new promises

b. traditional rule -- unenforceable

i. even though looks like legal duty rule should apply

ii. also inconsistent with bargain principle

iii. little bite in modern courts

c. Modern Rules

i. Sometimes treated as substituted contract

1. immediately discharges existing K

a. if parties intend

2. paid in full checks

a. where an unliquidated claim or bona fide dispute over amount due, this constitutes accord and satisfaction if cashed. Rest 2d 281 agrees

b. UCC seems to have same position

i. But some disagreement

c. Strong minority view

d. Marton Remodeling (Utah, 1985)

i. Cannot avoid via “not full payment” on check

ii. Dispute over hours

3. intent usually found unless undisputed, liquidated, matured, money K

d. School Lines  (Vt 1985)

i. Had language on check of full payment, with signer saying partial

ii. Not full, no bona fide dispute

e. Kilander (1977)

i. Some jurisdictions say only reason an acceptance of a check with “final payment” on it might not be accord/satisfaction is that it lacks consideration

ii. This court thinks bad view

iii. UCC 1-207 allows cashing plus option to go after remainder, unless debtor expressly demands waiver of option

1. revised to have no application to an accord and satisfaction

f. Modern effects when not a substitute K

i. suspends rights during time to perform accord

ii. suit for breach of accord

1. if A performs under executory accord and B refuses to accept, A can sue

iii. suit under either agreement

1. A can sue on original K or accord if B fails to perform

g. Comment on Executory Accord

i. A agreeing to accept tractor for delinquent debt

1. makes more sense to think of as offer to cancel debt of receipt of tractor

a. so can revoke if sufficient notification

ii. parties intended novation, a new bilateral contract

1. so A then cannot collect original debt ahead of time for tractor

a. now owed tractor

b. action premature

2. even without reliance on new arrangement, an exchange of promises for substituted performance carries implication of suspension of liability until that day

3. suspension of obligor’s liability is feature of an accord (modern view)

a. no reason why agreement should not serve as defense at law, in action on original claim

4. Rest 2d 281 Until performance of accord, the original duty is suspended unless there is such a breach of accord by obligor as discharges the new duty of obligee to accept the performance in satisfaction

iii. Debtor defaults

1. creditor can sometimes pursue original claim or the accord agreement

2. when unclear whether new agreement was to replace old, Comment to rest 2d 281

a. less likely to find a substituted K and more likely to find an accord if original duty was one to pay $, undisputed, liquidated, matured

iv. parties can try to label clearly to show intentions

VI. Third-Party Rights and Obligations

a. Third Party Beneficiary K

i. Rights spring from original k

ii. Issue of whether 3rd party, who was not party to bargain and gave no consideration for promise, can enforce promise made for his benefit

iii. 3rd party must be donee beneficiary or creditor beneficiary

1. cannot be just incidental

2. REST 2d gets rid of different names, just intended bene

iv. donee bene

1. promisee intended to confer a gift on 3rd party 

v. creditor bene

1. promisee intended to discharge some obligation owed to a 3rd party

2. need not actually have debt

3. Lawrence v. Fox (NY 1859)

a. Holly loaned $ to Fox (D), stated that he owed that sum to Lawrence (P), D promises to pay P in consideration of loan

b. Need not be privity between promisor and 3rd party bene

c. Dissent wants relation of trust or agency

vi. Rest 302 Intended and Incidental Beneficiaries

1. unless parties say otherwise, a bene is intended if recognition of a right to performance in bene is appropriate to effectuate parties’ intention and either

a. creditor bene or

b. donee bene

2. incidental bene is not an intended bene

3. comment:  basically idea of whether reliance reasonable and probable by bene, so some flexibility

b. assignment and delegation UCC 2-210

i. one or both parties seek to transfer to another some right arising from K

ii. original K did not contemplate performance to 3rd party, but one party seeks, by acts subsequent to original K, to achieve this result

iii. novation

1. 3 party agreement whereby obligee agrees to discharge original obligor and accept another in his place 

a. assignment/delegation does not have this effect

iv. assignment

1. transfer of k right or benefit which extinguishes right in assignor and sets it up exclusively in assignee

a. assignee gets direct right against obligor under K

i. real owner of right transferred to him

2. most rights assignable

a. concerns if increase burden/risk or materially change

b. reduce value

c. irrevocable assignment

i. assignor cannot revoke or reassign

ii. for consideration irrevocable

iii. gratuitous generally revocable

3. Cochran v. Taylor (NY 1937)

a. D gave option to Chenault under writing and seal for purchase of real and personal property in return for nominal consideration

b. D tried to revoke, claiming no consideration and wrongfully obtained

c. Ch assigned to P, P sued for specific performance

d. Held: unless show as matter of law that not assignable, without consideration, and not accepted according to terms, may enforce

i. P was paying whole sum

4. Macke v. Pizza (Md 1970)

a. D k with Virg Coffee for soft drink machines

b. P bought V Coffee assets, including assignment of k with D 

c. D tries to terminate k

d. Held: service K assignable when non unique services provided same level of service

e. Diff if K says no assignments 

v. delegation

1. delegating party remains liable for performance if party to whom duties delegated fails to perform

a. simply an appointment by obligor under K to another 
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