CONTRACTS

Professor Gordley, Spring, 1999

I.  INTRODUCTION

A.  History of Contracts

1.  Writ-could sue in front of king’s court for special cases (i.e. trespassing)

a.  Covenant- type of writ-on paper is written a promise which is “sealed” so it is enforceable no matter what

b.  Writ of Assumpsit-can sue on a promise as long as there is consideration (no real effect then, but most contract law today)

c.  Debt/Detinue- got what I wanted so have to complete at least half the transaction

2.  Promise- will of the parties-what the party is trying to accomplish

3.  Reliance- enforceable even w/o consideration

II.  FORMATION OF CONTRACTS (Promise Enforceable?)
A.  CONSIDERATION
1.  Restatement (2d) §71:  To constitute consideration, a performance or a return promise must be bargained for.  It is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise

a.  Is the promisee giving up a legal right?

b.  Promisor promised in order to get him to give up that right?

2.  Partially Executed K:  If when party gives something to the other party and then changes their mind, it can be enforceable 

3.  Donative Promises- promise to make a gift (usually unenforceable because lack of consideration)

a.  Schell v. Nell (1861)- wife promised her friends $600 and then died w/o paying.  Her hsbnd. received all her assets.  Her friends sued for enforcement of K.  Crt said no consideration because did not give up a legal right (love & affection not consideration, past consideration not consideration)
b.  Bargain Promise as opposed to conditional promise- 
i.  Hammer v. Sidway- Uncle promise nephew $5000 if Nephew will abstain from drinking and smoking until he reaches 21.  He does and so Uncle has to pay.  Uni-lateral K valid.

c.  Nominal Consideration

i.  Old Way:  If offer very little for something worth more still don’t have consideration because very lopsided

ii.  New Rule (Restatement):  Not really consideration because not promised to get you to give up a legal right, except:

a)  Option K:  (Restatement § 87)  Promise where one person holds the option to enforce the K w/ consideration (makes short term option binding)

i)  must be in writing, signed by offeror

ii)  fair terms 

iii)  executed in a reasonable time

iv)  Guaranty:  (Restatement § 88)  A promise to be surety for the performance of the obligee-must be in writing

4.  Exceptions to consideration requirement:

a.  Intervivos Document:  Transfer (not a promise) written on a piece of paper, need no consideration, just have to own the item being transferred

b.  Trust:  future transfer?  Under law of trusts not K, so no consideration

c.  Hand property over (property law)

B.  RELIANCE (if there is no consideration, then use this)

1.  Restatement § 90- (Promissory Estoppel)  Promise which will reasonably induce action or forbearance on the part of the promisee and is binding if injustice can be avoided only by enforcement of the promise.  Remedy is limited as justice requires.  (Charitable subscription & marriage do not even required an induced action)

a.  Promise

b.  Reliance by promisee to detriment (changed position

c.  Promisor has to expect that promisee will rely (direct promisee)

2.  Kirksey v. Kirksey (1845)-(Sister Antillico)-P is wife of D’s brother who promised her a house to make her more comfortable, later kicks her off the land.  She had given up her house, but not because of his promise-no consideration.  However, she changed her position for the worse-Reliance.  Crt. said the promise had already been completed so no recovery (OLD RULE)

3.  Feinberg v. Pfeiffer Co. (1959)- P wrked. for company for a long time. BOD passed minutes which said she would get pd. a pension if she left. Pd. her for a while then stopped when new mgmt. took over.  No consideration because she did not quit to get $, but there was reliance-she needed the money to survive (NEW RULE)

a.  Estoppel in Pais-Misrepresentation of present fact, then in court will be estopped from telling the truth now.  If lie about existing matter, can’t change position later.

4.  Other Cases:

a.  Ricketts, Executor v. Scothorn (1898)- Grandfather delivered a $2000 note to enable P to give up her job.  She quits, he dies before pay and Crt. says there was reliance so she should recover

b.  Carr v. Main Central Ry. Co. (1917)​-RR promises to shipper that if he makes out necessary papers, he will send them to commission-no consideration.  Held liable in tort for negligence when failed to ship

c.  Hayes v. Plantations Steel (1982)-President promised to take care of P after he informed then he was going to retire after having wrkd. for 51 yrs.  D pd. for a while and then quit.  Crt. said no reliance because did not quit relying on $ and there was no mention how long it wld. continue or how much

d.  Times-Mirror v. Superior Court (1935)- City of LA decided to create a civic center and want to get rid of Times, so began condemnation proceedings.  Times decided to buy new plant and move, so City stops proceedings, Times brings suit even though the problem with reliance is that it acted more as a threat

C.  BARGAINS THAT ARE NOT CONSIDERATION (Unconscionability, Forbearance, Illusory, Pre-existing Duty,  Past Consid.) 
1.  Nominal Consideration (see above discussion)
2.  Unconscionability

a.  UCC § 2-302-  (also embodied in Restatement so applies to all contracts not just sale of goods)  If any clause or K is unconscionable at the time it was made the court can refuse to enforce the K, or part of the K, or limit it to avoid unconscionable results 

b.  Procedural-bargaining process to getting to K is unfair or disadvantaged party

i.  ignorance, stupid, lack of ed., too young, too old, poor, inexperienced

ii.  physical isolation (i.e., door to door sales)

c.  Substantive- end resulting K is unfair (terms)

i.  Price unfair (making more money than should make)

a)  Unfair Surprise-terms not according to expectations

b)  Whole market price is unfair-shortage of stuff

c)  Physical Isolation (one buyer)

i)  Post v. Jones-whaling ship stranded with oil cargo and picked up by other ships who bid low prices for the oil to carry it back.  Suit brought and Crt. held that where one party has absolute power and the other has no choice, then no valid K.

d)  Ignorant of market price (wouldn’t have pd. if known)

i)  Toker v. Westerman (1970)- Retailer selling fridge at 2x the normal highest retail price.  D made pymts. for a while, but then stopped because they felt they were overpaying and were not informed of the mrkt. price at time entered into K.  Crt. held it to be void for unconscionability.

e)  Whole deal is bad---(desperate person, bad credit, etc.)

i)  Carboni v. Arrospide (1991)-loan of $4000 at 200% interest to pay for medical expenses.  Crt. held that the loan was at a price higher than the interest rate which was substantively and procedurally unfair because he had not other sources to which to turn and need the money

ii.  Performance (Uniform Consumer Credit Code § 5.108-knowledge by the seller at the time of the sale of the inability of the consumer to receive substantial benefits from the property being sold)

a)  Spanish speaking person bought English encyclopedias-rt. said unconscionable

b)  Two poor women bought vacuums for one house-unconscionable

c)  Williams v. Walker-Thomas (1965)- Store had the buyer sign a K where if she purchases one thing from the store, they could repossess anything else she had purchased there if there was a balance on it, even if minimal.  She was poor, on SS & welfare and the store knew this.  This was the only way she could get credit.  Crt. held unconscionable.

iii.  Auxiliary terms

a)  Campbell Soup Case- can reject shipment for any reason and can’t sell to anyone else (tomatoes).  K held to be unconscionable as a whole.

d.  Examples of Possible Unconscionability:
i.  Exculpatory Clauses

ii.  Disclaimers and Limitations on Warranties
e.  Fraud (Restatement §§ 159-169)

i.  lying- and person would not be committed w/o it.

ii.  “Active Concealment”-cover-up

iii.  Now have to disclose everything which would be material to the buyer-circumstances of fair dealing require disclosure under commercial practice

f.  Duress (Restatement §§  175-176)

i.  Threaten someone-forced to sign for fear, when what is threatened is criminal prosecution, tort, institutes civil proceeding

ii.  K okay if 3rd person causing duress, unless unconscionable

3.  Forbearance/Settlement (Restatement § 74) (When is a promise not to sue consideration?-- not reasonable, not in good faith or both)

a.  Old way:  Legal uncertainty-as long as outcome is objectively uncertain then can settle somewhere in between and there is a valid K

b.  New Way: Subjective Uncertainty-Parties have to have a good faith belief

i.  Restatement § 74-A promise to surrender or forbear from asserting a claim is consideration if the promisor’s belief in the validity  of the claim is either reasonable or in good faith

ii.  Can pay someone to execute a Quitclaim Deed stating that they have no claim to the property and this is a valid K.

iii.  Forbearance is sufficient if there is any reasonable ground for the claimants belief that it is just to try his claim, as long as it is in good faith, then there is consideration and K will be upheld

c.  Duncan v. Black (1959)-(Restatement 1st)- P & D entered into a K for cotton allotment.  D makes up difference for lack of allotment in 1st yr and in 2nd yr. promised $1500 to settle issue.  Crt. says P has no legal claim after 1st yr. and it is against public policy, so no K.

d.  Dyer v. National By-Product (1986) (Restatement 2d)-P did not sue D after an job related accident because he believed that he would have lifetime employment, but he was laid off.  The court allowed enforcement of the K because he believed in good faith that it was valid.

4.  Mutuality/“Illusory Promises Rule”

a.  Only Applicable to Bilateral Contracts Not Unilateral
b.  General rule is that in order for a bilateral K to be enforceable it must have a mutuality of obligations (both parties must be bound)

c.  An illusory promise is a statement that has the form of a promise but is not a real promise in substance.  An illusory promise does not limit ones future options, and leaves the party with a free way out.  

d.  Promises to do an act “if I want to” (no mutuality)

i.  Wickham v. Burtin Coal (1920)-Promise to furnish coal at a certain price through a certain date.  The other side does not agree to buy any specific amount-so no legal right given up.  Crt. does not enforce K.

ii.  UCC § 2-306-Only applicable to sale of goods-a term which measures the output of the seller or the requirements of the buyer must occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate may be tendered or demanded. (Sell or buy as much as want as long as in good faith)

e.  Termination at Will Without Notice  (no mutuality)
i.  Miami Coca-Cola v. Orange Crush (1924)-license K to distribute product, with cancellation at anytime provision.  No mutuality, no legal right given up-no K

ii.  UCC § 2-309- termination of a K by one party requires reasonable notification


f.  Limited Promises:  If a real promise is made, lack of mutuality is not a defense, no matter how limited the promise may be

i.  Laclede v. Amoco Oil (1975)​- Company distributed gas to residential areas.  Laclede had a one-sided cancellation provision and Amoco wanted K to be invalid.  Crt. disagreed because the K had to last at least 1 yr., it was only effective on anniversary and had to give 30 days written notice.  They were giving up a legal right-so consideration-valid K.

ii.  Gurfein v. Wrbelovsky (1922)-Buyer has option to cancel shipment of plate glass at any time in 3 months before shipment.  K valid, because shipper could have shipped right away and locked buyer in.

iii.  Lindner v. Mid-Continent Petroleum (1952)-Lessee can quit with ten days notice from K renting property for filling station.  Renter can’t for at least 3 years and if option utilized, 5—Consideration is 10 days notice-valid K

g.  Conditional Promises:  Promise that the promisor need only perform if a specified condition occurs is a real commitment because the promisor has limited his future options.  It is not illusory and constitutes valid consideration

i.  Scott v. Moragues Lumber Co. (1918)-Scott promised to ship vessel once bought, but then decided to use another company.  Crt. held that the K was binding because he did not have to buy the ship, but once he did then he made the K binding-not an Illusory promise.  he gave up the right to buy ship and charter with someone else

h.  Implied Promises:  Although a party does not seem to have made a promise, it can be implied from words or actions and this serves as consideration

i.  Wood v. Lucy, Lady Duff (1917)-  K between fashion designer and person who had exclusive right to sell.  She broke promise and put tag on garments & sold w/o him.  Crt. says that what he is going to do is implied so there is consideration-Implied Promise-has to make reasonable efforts to sell

ii.  UCC § 2-306- codifies this decision for the sale of goods by providing that unless the parties agree otherwise, seller and buyer must use reasonable best efforts.  Also must be in good faith



i.
Miscellaneous Cases/Satisfaction Clauses

i.  Mattei v. Hopper (1958)- Condition of satisfaction needed to buy land for a shopping center.

a)  Objective Satisfaction Condition-reasonable person would be satisfied so I must be satisfied

b)  **Subjective Satisfaction Condition-Really be satisfied-business judgment

Grouse v. Group Health Plan (1981)-Repudiation of employment offer.  Pharmacist got job, but then someone in the hiring company checked references which did not check out.  He had quit his current job and the company had hired a 3rd party.  Crt. wants to enforce K through reliance doctrine.

Pre-Existing Legal Duty (can’t promise to do something already obliged to do)

Preexisting Legal Duties and Preexisting contractual duties

Gray v. Martino (1918)- Police officer knew about theft of jewels and D promised an award for his capture and get back jewels.  Crt. held no consideration because already obligated to catch thief and enforce the laws, part of job description (don’t want to encourage tipping, want to have unbiased police, official misconduct, bribery)

Denny v. Reppert (1968)-Bank robbery-bank employees and county police officers can’t recover because no legal right given up, but officer from another county can get reward because not obligated to work there.

Lingenfelder v. Wainwright Brewery (1891)-Building design and superintendent.  In the middle decided would not finish unless more $- also wanted it to include refrigerator plant-agreed to pay 5% more.  Second promise is not enforceable because no legal right given up and had duty to continue with K anyway. 

Enforcement will lead to exploitation, duplication of expenses, etc.)

**If modifying K in one side’s favor then K falls.

Pre-existing duties to 3rd parties??

Modifications & Waivers of Conditions

A waiver occurs when a party promises to render the performance under the K even though a certain condition to her obligation to perform under the K has not occurred

Restatement § 84-Promise to Perform despite non-occurrence of Condition does not require consideration unless it is a material part of the exchange OR the uncertainty of the occurrence of the condition was an element of the risk assumed by the promisor (don’t need consideration, because still getting what want.  Also can be put back in before the other person relies)

Retraction of a Waiver: (if all 4 conditions are met)

waiver was not given for separate consideration

other party has not changed their position (relied)

waver relates to a condition to be fulfilled by the other party

retraction occurs before time waiver was supposed to occur and notice is given of intent to retract

Restatement § 89- Modification is binding if the modification is fair and equitable in view of circumstances not anticipated by the parties, or to the extent provided by statute or justice requires enforcement in view of changed position (need consideration to alter in favor)

Angel v. Murray (1974)-(Restatement application-§ 89(a)) Modification of Executory K-performance not occurred-is it fair if changed circumstances. Trash collector got pd. $10,000/yr. for 2 years more than K price because of increased work (400 units).  Crt. enforced K because unanticipated change of circumstances.

Quaglia case-(Restatement application-§ 89(c)) Tenant negotiate reduction in rent but then was sued for monies “owed” in a lump sum.  Crt. said reliance, so K upheld.

UCC § 2-209-Modifications don’t need consideration but have to be done in good faith.  (use for K re: sale of goods-does not matter if condition or modification)

Objective good faith-outward conduct has to be same as other business persons would behave

Subjective good faith (Roth case)

Roth Steel v. Sharon Steel (1983)-  (UCC application § 2-209) Sharon agreed to sell steel at a certain price, at some point the supply went down and the price increase and so wants to increase K price.  Roth agreed because no other alternative. Good faith??

Court looked at Sharon’s economic situation according to reasonable business person? YES

Honest motive-had to do it to avoid a substantial loss then okay.  however if for profit then not okay!

Sharon threatened breach-created a rebuttable presumption-bad faith

Told in Court??

Foakes v. Beer (1884)-Payment of interest is forgiven-no K.  If money is due right now and promise to accept less than payor is not giving up a legal right, except his right to default and declare BK.   Can’t enforce modification-can’t promise to increase what I do or reduce what you do

Austin Instrument v. Loral (1971)- Loral contracted for radar sets with Austin (2nd K), but Loral only wanted to give to lowest bidder but had to give to Austin because it threatened to not deliver (1st K).  Loral sues for economic duress for threatened breach of K-no reasonable economic alternative and no free will-no consideration.
Flambeau v. Honeywell (1984)-Check written in full satisfaction for $14,000 (less than what was later billed) and the check was cashed.  Honeywell communicated that it wanted more $.  Common law-once cashed check that is  it-same rules under revised UCC.

Same effect as saying hereby offer to settle w/ acceptance

promise made by someone never intending to accept full satisfaction have to enforce for policy reasons

if settle for min. value, then that value stands even though hard to see what legal right was given up

Clark v. West (1908)- Contract to write and publish book-wld. get royalty pymts. if totally abstain from the use of alcohol.  Pd. him $ less royalty because did not totally abstain-modified K in his favor-promised not to enforce drinking clause.  Crt. enforced


Past Consideration

In general, if already given up something then not giving up a new legal right except:
Statute of Limitations barred suit-but then promise to pay debt (Restate. § 82)

Jones v. Jones (1965)- Hsbnd and Wife-separation K-he had to pay her $100,000 or pay her $1,000 per month. He did not pay first, so began doing 2nd, but then stops.  Sends letter saying he will pay her if he does well (no promise).  SOL runs before she brings suit.  Crt. will not enforce K

Promise to pay debt discharged in BK (Restatement § 83)

Federal BK Act-Have to file documents promising to pay money-signed by attorney, before the discharge, filed with the court

Promise made by a minor and renewed as an adult

Moral Obligations (hurt saving someone’s life-some states)

Is enforceable if the promise is based on a material benefit previously conferred by the promisee upon the promisor, provided it gave rise to the obligation for compensation

Webb v. McGowin (1936)-Man about to drop barrel through ceiling, but did not want to hurt person below so fell with it and suffered tangible physical injuries.  Man was so grateful that he promised to pay money to him for life, but when he died he stopped paying.  Court said that his estate was obligated to pay  because based on a material benefit (Looks like unjust enrichment)

Mills v. Wyman (1825)-Helps son even though did not know him.  Father wrote a letter promising to pay (moral obligation v. legal obligation). But father did not have to because no new consideration, had already done act of helping son and there was no material benefit to the promisor.

Harrington v. Taylor (1945)-About to decapitate her abusive hsbnd when she was stopped and the hsbnd promised to pay.  He pd. a small amount but then stopped-promised not enforced because voluntary act of humanitarianism  (OLDER RULE)

ASSENT
Interpretation if Misunderstanding
Restatement § 20, § 201-(Effect of Misunderstanding/Whose Meaning Prevails)-

Objective Rule-Objective Theory of Contracts- what a reasonable person standing in the position of the addressee in the position of each of the parties would be led to believe by the words or conduct of the other party EXCEPT:

Principle I-More reasonable interpretation wins (B) when had no reason to know different meaning attached by other party who did have a reason to know (A).  K stands
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Principle IV- B really knows what A meant then K would not stand regardless of reasonableness, because do not want B to profit.

Principle III- Under Restatement 2-K to sell cow stands because both parties wanted the same thing.  Under Restatement 1-K to sell horse stands
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Principle II-Both parties attach different reasonable meanings so neither party prevails and the K fails
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Raffles v. Winchelhaus (Peerless case)-P & D entered into purchase agmt. for cotton to be shipped on a boat named Peerless.  One thought shipment in December, other in October-no K

Holding-if both parties are at fault but share equally reasonable interpretations, then K deemed not to have been formed

Summary- If want the same thing then K valid, if not then invalid even if change minds in a “nanosecond” (except Principle I-because neither party knew that there was a problem)

OFFER AND REVOCATION

An offer is a manifestation of a present willingness to enter into a bargain, made in such a way that a reasonable person would believe that she could conclude a bargain merely by giving assent.  May be by words or an act.  Two Elements Required:

Intent to enter into bargain

Certainty and definiteness of terms

Offer vs. Invitation to Deal
Does not make an offer if the language or circumstances reflects merely an intent to begin negotiations (“Are you interested….,” “Would you give….”, “I would consider…”)

advertisements not offers but invitations to deal, except maybe if definiteness, clearly indicate intent to make a bargain, invites specific action w/o further communication, focused group so as not to be overaccepted, guarantee, etc.

no price/quantity listed-not an offer (look at definiteness of the terms)
Lefkowitz v. Great Minn (1957)-(EXCEPTION??) Advertisement for sale of products, 1st come, 1st serve for the sale of $100 fur for $1.  Purpose was to get people into the store to buy other things, and D does not want to sell to P even though 1st.  This was considered an offer by the court—maybe a fairness issue?

Circulars are general mailings sent out to a number of potential customers setting forth the terms on which a merchant is ready to deal (treated like advertisements)

May be construed as an offer IF a reasonable person in the shoes of the addressee would think the communication was addressed to him personally

Form Letters-not an offer, generally

Longeran v. Scolnick (1954)- Initial ad by D had no price. D agreed to sell property in Ca. To P-wrote letters back and forth, including a form letter.  Last letter stated that P had to make decision quickly…but sold the property before heard response

Holding- None of the statements written by the defendant were considered offers

Nebraska Seed Co. v. Harsh (1915)-  P mailed what looked like a form letter, without an offer but rather and “I want”.  Court said does not look like intended to commit-no offer, no K

Moulton v. Kershaw (1884)-Court interpreted “we are authorized to ship, we shall be pleased to receive your order” as a solicitation of an offer rather than an offer.  No K.
Fairmount Glass v. Grundin-Martin (1899)-Mason fruit jars—Asks what the lowest price they are willing to sell them for, and receives a response, to which P then orders.  Crt. says this is an offer/acceptance-not a form letter, no other buyers, named price, not trying to sell more than has

Termination of Power to Accept-Lapse, Rejection, Counter-Offer
Restatement § 41-Lapse of Time- offer is terminated at the time specified in the offer, or at the end of a reasonable time (have to accept during the conversation)

if there is a fixed time, the offeree’s power of acceptance expires or lapses at the end of that period

When sent in the mail, the time usually starts running from the time of receipt, even if there is a delay unless the offeree should have known of the delay

If there is no fixed time, it expires after a reasonable time

Akers v.J.D. Sedberry (1955)-Two employees found some mistake in a company.  As an offer in good faith, they offered to resign and she said no, then conversation ended.  Several days later she sent a letter accepting resignation. 

Holding-Offer no longer on the table—she had taken too long, since the conversation had ended.

Restatement § 38-Rejection-If rejects the offer is destroyed, unless specifically holds the offer open under advisement—so if rejects offer and then in the same conversation accepts the offer---too bad, the offer has been destroyed 

Restatement § 39- Counteroffer terminates the original offer

If add conditions to an acceptance, it is seen as a counteroffer unless coupled with a statement stating that the offer is accepted

Ardente v. Horan (1976)-Agree to sell real property for a certain price-D forwarded purchase and sale agreement to P (offer).  P sign and return with partial payment and a letter saying there are concerns re: personal property in the home.  D refuses to sell or sign.  

Holding​-No K was created because the letter was conditional and acted as a counter-offer (Restatement § 59)

If inquiry does not change the terms of the K then the K will stand

Termination of Offer/Power of Acceptance: Revocation
Rules (Restatement §§ 42-43):

If promise offer will stay open, it is worthless under old common law (promise is an option, so can be revoked) unless accept before revoke

Revocation only effective when received by the offeree (except in a minority of states like Ca. where effective by dispatch)

Must be communicated by the offeror

Whoever says revoke/acceptance 1st wins

Nanosecond Rule- Once accept or revoke, then stuck with it 

Dickinson v. Dodd (1876)-Sale of property-D sends letter saying P must accept offer in 3 days.  Wanted to accept, but then found out that property had already been sold.  P took formal acceptance to mother-in-law, and to D the next day too (Restatement § 68-written revocation, rejection or acceptance is received when comes into possession of person addressed, or at place/to person designated)

Holding-As though the offer had been revoked-no K.  If there was a promise to hold it open, it is merely an option and therefore can revoke before acceptance.  **As soon as learn that wish to revoke offer then offer is considered revoked whether vocalized or not!!**
Payne v. Cave (1789)-Auction for a wormtub.  Crt. says that offer/acceptance if gavel down, but if not then bidder may retract and none of the previous bids are on the table anymore (UCC § 2-328 & Restatement § 28)

Uni-lateral Contracts:
Offer not revocable after performance has begun unless not completed in a reasonable time

Preparation does not count as performance

Ragosta v. Wilder (1991)-P (buyers) wanted to buy a shop, but could not have money by the deadline, so offered to give it to D in person 2 days later. Buyers already had taken out a loan to purchase.  D revoked before P showed up.

Holding-Not a bilateral K because did not up (act) with the money before the offer was revoked.  It is a option K-promise for an act-but P has not yet begun to act, just preparing to act.  Had not tendered money, and can be revoked.  So no K.

Restatement § 45-Option K Created by Part Performance or Tender-where offer invites offeree to accept by performance, then there is an option contract as soon as the offeree begins to perform (modern rule)

Restatement § 90-Promissory estoppel-NOT ALLOWED TO USE WITH UNI-LATERAL OFFERS (but Crt. did)-should have used

Restatement § 87.2 (Option Contracts)-an offer is binding as an option contract if nominal consideration or necessary to extent to avoid injustice (substantial reliance)

Reliance then can’t revoke:

Drennan v. Star Paving (1958)-P is a general contractor for school job and D is the subcontractor for paving.  P used D’s bid to form own bid and got the contract.  D (subcontractor) revoked because too low of a bid.  Court said there was a K. 

Restatement § 90-Promissory estoppel-NOT ALLOWED TO USE (but Crt. did)- Subcontractor is bound because of reliance

Holman Erection v. Orville (1983)-Subcontractor bids which is used in the contractor’s bid, but decides to use another subcontractor for legitimate government reasons.  Crt. says there is no contract, because no reliance

Ca. Acoustics v. Holder  (1969)-After a statute was passed at the request of subcontractors, bid shopping was okay—allowed to try and get lower bids

MODES OF ACCEPTANCE

BILATERAL CONTRACT:  An offer that requires acceptance by a promise (can be expressed or implied)

Restatement § 62-Where Promise or Performance is required-can begin performance and that is an acceptance

can be expressed verbally

implied by promissee’s conduct (Contract Implied in Fact-Contract made by a gesture instead of verbal acceptance-what a reasonable person would interpret the gesture to indicate)

silence can constitute acceptance in some circumstances 

Polaroid v. Rollins (1993)-Company does not accept by returning form, but does everything else to accept the terms of the contract.  Should be just as good as a valid acceptance. Actions speak acceptance.
Devaux v. American Home (1983)-Secretary said go and get exam-attorney bound by contract (acceptance by actions)

Correspondence-Mailbox Rule (common law)-Contract is formed when acceptance is sent, even if never received, revocation/rejection valid as soon as received.  [In Ca. acceptance and revocation are valid as soon as sent)

Adams v. Lindsell (1818)-Seller offers quantity of wool, letter was misdirected a cause delay to P who immediately responses.  Because D did not hear back in time, revoked and sold t someone else.  Court held that a Contract was formed because can start to  rely = mailbox rule

Gordley thinks-this is because the offeror chose to be the offeror, so locked in and has to wait.  If do not want to wait should make self the offeree, by asking for an offer.

McGlone v. Lacey (1968)-Fell on property.  Wanted to sue—attorney’s office said he would get back to her.  He failed to get back to her within the statute of limitations.  Court says it is not clear that there was a contract-so no malpractice (what would a reasonable person in her position think?)

FAXES may be different???

Waiver of communication:  A K is formed even though acceptance is not communicated

International Filter v. Conroe (1925)-Gives order to traveling salesperson for a water purifying machine which must be approved by the corporate offices Buyer tried to revoke but there was already acceptance despite lack of notification-Reasonable person would have thought there was a deal, therefore there is a contract

UNILATERAL CONTRACT-An offer that requires acceptance by an act, so can quit at any time.  Becomes K upon performance.

Notice:  contract is formed when the offeree completes performance, so the offeror’s obligation is subject to the condition that he receive notice of completion within a reasonable time after completion.  If performs and fails to give notice than offeror’s obligation is discharged

Bishop v. Eaton (1894)- Plaintiff took reasonable efforts to notify the D  of the note of his brother which he had been a guarantor on.  Never received it, but court said there is still a contract because used reasonable diligence

Notice is not required if the offeror waives notice or the performance would come to the offeror’s intention within a reasonable time

Carlill v. Carbolic Smoke Ball (1892)-Would pay money if ball did not work and contracted the flu.  If there is no notification of accepting uni-lateral contract, that is okay in this case because it is not sensible

Performance without Knowledge of Offer/Something already willing to do:

General rule is that there is no K if had no knowledge of K.  However some states want to encourage virtuous action so there is a K.

If knows of the offer at the time but that is not the principle reason for performance there is still a K.

Klockner v. United States (1969)-Accept by doing something already willing to do (Restatement § 55)—Take care of sick stepmother.  The court is willing to uphold the will even though never been executed.  Contract is valid.

Same thing goes for Diamond Jim the fish (Simmons case). 

Do not have to know there is a reward in order to accept the contract because it would be against public policy (Stephens case)

Silence as Acceptance
In general, silence does not constitute acceptance EXCEPT:

where the offeree gave reason to the offeror that there was acceptance

Hobbs v, Massasoit (1893)- History of acceptance by silence constitutes acceptance.  When sent product without ordering and kept, there is a contract-custom of acceptance by silence.

silence where the offeror has said silence will constitute acceptance and the offeree remains silent (International Shoe)

Exercises Dominion over goods

Austin v. Burge (1911)-mailed newspapers without subscription, asked to stop, but did not.  Paid twice but then no longer. Exercised Dominion-read the paper, so bought the paper

Louisville Tin v. Lay (1933)-goods ordered by husband-she gets them and says take over there.  Court holds that she assumed control which constituted acceptance, even though she really rejected.

Solicitation of Offer by Offeree- where the Offeree has solicited the offer and drafted its terms

Cole-McINtyre v. Holloway (1919)- (P)Traveling salesperson---Different mode of acceptance than specified (not accepted by home office).  Never told D that the contract was not accepted.  Delay in communicating an acceptance may amount to an acceptance itself.

Kukusa v. Home Mut. Hail Ins. (1931)-Ins. Company took too long to respond-a reasonable person would have thought had insurance.  Waited too long so implied promise to process application-there was acceptance

Late acceptance

Phillips v. Moor (1880)-As soon as sell hay its yours, even before delivery (before UCC).  D mailed offer to P, acceptance comes late.  But court says there is a contract.  (D did not want contract because all of the hay had burned before it had been picked up)

If offer says how-mandatory acceptance procedure the court will see if another way is equal

Negative Option Plans-(record clubs)-requires minimum time to refuse before forced acceptance.

Quasi Contracts, Unjust Enrichment, Contract Implied In Law

Law Of Unjust Enrichment-Enriched at my expense and I am expecting to be reimbursed

Nursing Care Services v. Dobos (1980)-Women was severely ill and consented to 48 hr. post release care, not the other two periods.  

Rule:  In emergency do no need consent -if someone provides services have to pay for them-It is not a contract because no mutual assent but is law of unjust enrichment

If reasonable person would not deem as implied in fact contract and I convey services on you, with expectation of payment, then liable in restitution

Contract Implied in Law

Day v. Caton (1876)-P built a brick wall- ½ on his property and ½ on his neighbors.  D did not pay for his half.  This was unjust enrichment, contract implied in law-a reasonable person would know he was laying bricks-D has to pay ½ (could also use contract in fact because implied assent??)

Bastian v. Gafford (1977)-D asked P if interested in building an office building and P agreed on a cost-plus basis rather than firm bid.  P drew up plans and then D hired someone else.  Case was remanded to determine whether the plans were drawn with the expectation of being paid whether used or not (unjust enrichment)?  If not enriched then not liable.

IV.
DEFENSES (Indefiniteness, Mistake, Fraud, Unconscion., Changed Circumstances)

Negotiations-Indefinite Assent

General Rule:  An apparent bargain will not be enforced if the court concludes that the parties had not really completed the bargaining but had only engaged in preliminary negotiations or cannot determine material terms to a reasonable certainty

If parties did not regard as a K or the court can not fill in the gaps by implication then there is no K.

Intend to be binding then it is a K

What Constitutes omissions?

Price-fair market price can be implied (objective standard) and if parties intended a K

Time for Performance

“Agreements to Agree”- reserve some term to be decided in the future.  If the term is material then no K unless and until that there is agreement on that term.

Channel Home Centers v. Grossman (1986)-Lease for a space in the mall and a letter of intent was signed by both parties agreeing to take the space off the market during the negotiations (very valuable to D so he could secure financing).  Miscommunication re: 30 day time period.  D agrees to rent space to P’s competitor and tells P that the contract is off.  

Holding-There is an unequivocal promise.  Must negotiate in good faith (consideration for taking off market)  and contract is enforceable.  Parties intended to be bound by letter of intent

Good Faith-problem-at some point will have to walk out—when is that considered bad faith??  Need to take way this ambiguity by including specifics

Mistake

Misunderstanding- Ship Peerless Case-first case to deal with mistake in common law

K terms susceptible to 2 different meanings-equally reasonable interpretations

Mutual Mistake-Shared mistake made by both parties to a K.  Look at

substantial/fundamental?

basic assumption (Restatement § 152)- Garbo-Ko Case

intended use frustrated (more or less)/changes normal use

“as is” clause-except for weird statutes

scholarly state of art opinion

quality of product has changed gradually and there is no way to test

hidden treasure exception

breach of warranty

*** acceptance of risk-knowingly confronting an unknown

good faith/bad faith argument

Europe-mistake prevents consent, error in substance so no K.

America-K rescinded if neither party knew (mutual mistake)-leaves out fraud cases and cases where seller is selling for a different purpose than buyer is buying

K Stands
K Falls

Wine soured to vinegar
Wine prepared as vinegar

Rock/Diamond  (Wood v. Boynton)
Copper/Gold

Empty safe/$ in safe (Everett v. Estate of Sumstad)
King/no King (Griffith v. Brymer)

Land Useful/Useless (“As is” clause) (Lenawee case)
Land Useful/Useless (no “as is” clause)

Real Biersdadt/Fake (Firestone v. Union League)
Real coin/fake coin (Beachcomber Coins v. Boskett)


Scrap metal/engines (West Coast v. Miners)


Real violin/fake violin (Smith v. Zimbalist)


Sterile cow/pregnant (Sherwood Walker case)

Sherwood v. Walker (1887)-Contract to sell a cow-thinking it won’t breed.  Cow was pregnant at time of sale but neither party knew this and seller wanted to rescind the deal because a pregnant cow is worth more.  Court agrees and K falls.  

Lenawee County Bd. Of Health v. Messerly (1982)-Sewer on property so can’t be used for residential purposes as planned.  Mistake was fundamental but no rescission because “as is” cause implied that the buyer would take responsibility.

Gartner v. Eikell (1982)-  Purchased property w/o checking zoning laws-not allowed to build another commercial building on the property.  Court said it went to the very nature of the property (not monetary value) so the K falls.

Garbo-Ko v. Lansing (1988)- purchased property with an “as is” clause-found out there were gas tanks under the property which had polluted.  Seller wanted  buyer to indemnify or terminate agmt. because of an environmental policy requiring the prior owner to clean up the mess.  

Court allowed for termination and for K to fall using the Restatement § 152 saying the mistake related to a basic assumption of the parties which materially affected the agreed performances.

Griffith v. Brymer (1903)- Rented a flat to watch the king coronation.  At the time of the contract the procession had been canceled, but neither party knew this.  Contract falls

Uni-Lateral Mistake (mechanical error of computation)
Elsinore Union v. Kastorff (1960)-Accidentally underbid other contractors because of addition mistake.  School bd. voted not to let contractor out of the contract.  Court disagreed.  Rescinded the contract because:

gave immediate notice

was not negligent in miscalculating bid

unconscionable to hold to a mistake bid

Rushlight v. Portland (1950)-If careless or not, not going to rescind unless the other party should have known because a reasonable person in their circumstance would have known it was too low-they accepted a bid which looked to good to be true.  No K, no “meeting of the minds”

What if mistake is not discovered in time and it is a huge cost to get out—if pay, maybe let out.  

White v. Berenda (1970)-  Mistake of fact vs. mistake of judgment-Used soil reports not specifications regarding the  % of hard rock to excavate.  Crt. held that it was a clerical error not mistake of judgment and so K should not stand.

SEE ABOVE DISCUSSIONS OF UNCONSCIONABILITY AND FRAUD (p. 3)

Nondisclosure-one party knows mistake and does not tell the other party

Restatement § 159-misrepresentation is an assertion not in accordance with the facts

Restatement § 161-Non-Disclosure is Equivalent to an Assertion-where the disclosure is necessary to prevent some previous assertion from being a misrepresentation or being fraudulent

where the disclosure of the fact would correct a mistake of the other party as to a basic assumption on which the party is making the contract and if non-disclosure results in failing to act in good faith and fair dealing

Obde v. Schlemeyer (1960)-Concealment of termites during an apartment purchase. Recovered damages

Old CL Rule:  Active concealment is considered fraudulent, unless were going to cover up anyway

New Rule:  Considered active disclosure-silence is fraudulent.  Must disclose anything that is material

Weintraub v. Kroatsch (1974)-  Left lights on in the house when were showing it and so all the roaches were driven away.  Should be able to get beyond summary judgment-to prove that the seller was aware of the roaches and actively concealed and then if so the contract should be rescinded

Reed v. King (1983)- Prior murder had occurred in the house-Not obligation of buyers to ask about it and there were quantifiable effects.

Mistakes in Transcription/Reformation

Travelers v. Bailey (1964)-An insurance company sold a life insurance policy to  him and 30 years later found out there was a mistake.  When agree on something but the documents says something else the contract is upheld with the intent of the parties  No one was hurt by reliance. (Reformation)

Chernick v. U.S (1967)-Bid invited by the government and there was a mistake as to the percentage.  Court decided to use a middle percentage

Changed Circumstances:  This is a condition that was never thought of by the parties and the K may be excused

Impossibility-Taylor v. Caldwell (1863)- rented a hall for several concerts and the hall burns down-no one at fault.  Court says can’t sue for damages for not providing the hall-neither party owes anything to the others because the contract falls apart

God rendered it impossible to fulfill the contract

Reasonable Efforts contract- if do the best that a reasonable person can do then not at fault and can’t be sued

Result Contract- Even if not at fault, if not succeed at the result then can sue-must achieve the result

What if can fulfill contract but it is much more expensive/difficult?

Mineral Park v. Howard (1916)-Turns out that the gravel which was contracted to be removed is under water and will cost too much to remove.  Contract falls

United States v. Wegematic (1966)-Electrical digital computing system-contract provided that if failed to provide under any term, including the delivery date then not bound to the contract.  Promised to deliver technology even though it could not so liable for damages

Transatlantic Financing v. United States (1966)-Wheat from the U.S. to be delivered to a port in Iran through the Suez canal, which was seized.  Had to go around Africa and wanted to be compensated.  Court said no because it was foreseeable that the canal would be closed and only caused a physical hardship

American Trading v. Shell Marine (1972)- did not ask for okay to go the extra distance even though knew at the time of the departure that there would be a detour because they were alerted.  They could have avoided the extra cost

Cost Plus Contract-contractor sends bill for costs plus a percentage for profit

Fixed Price Contract- contractor has to assume risk-incl. Bids of others.  Supposed to know how much it will cost for the project to be completed.

Extraordinary market price change-What happens when the market changes so much that it becomes very costly??

Westinghouse Case-Promising to supply uranium for 20 years, then Arab crisis and price skyrocketed to the point where Westinghouse would lose all of its profits.  Case was settled so issue was never decided!! 

Purpose not served-

Krell v. Henry (1903)- did not need apartment anymore because the king got sick.  Contract falls.

Marks Realty v. Hotel Hermitage (1915)-Yacht races scheduled, but then WWI breaks out.  Programs already printed and printer wants the costs recovered.  D did not have to pay

FORM CONTRACTS (UCC)

Mirror Image Rule
Documents have to be a mirror image of each other to be enforceable, otherwise there is no K because it is considered offers/counteroffers.

Poel v. Brunswick (1915)- sent letters back and forth regarding the sale of rubber.  Court said that there was no contract because the terms of the K had been changed and the court viewed this as a counteroffer.

Old Law (Last Shot Rule)
Last document sent and received at the time when the goods are shipped/accepted or performance has been rendered is the prevailing document.  Offers must be received before they can be accepted.

New Law (UCC § 2-207) -Only applies to sale of goods, not services or land

A definite and seasonable expression of acceptance (even if terms are different) serves as a K unless the acceptance is made conditional on the additional or different terms.

Additional terms become part of the contract unless

the offer expressly limits acceptance to the terms of the offer

they materially alter it

has been notified of objection to them within a reasonable time

Knockout Rule-Don’t let either contract term win-cross the differences in both out and then look to the law of sales, etc. to see what the terms are and read them into K.

Analysis:

My terms only clause in Doc. 1?

YES- don’t know what it means, treat as expressly conditional, use mirror image or para. 3?  No K?

NO- Is there an Express Agreement?

NO- considered a counteroffer and no K.

YES-Expressly conditional on assent to Doc. 2?

YES- difficult to answer this question yes because have to use exact language “expressly conditional on offeror’s assent” (Gardner case).  OR can look at conduct of party 2 to see if there was assent and use the Knockout Rule (Diamond case)

NO- Additional or Different Terms?  Additional terms, then the terms in Doc. 2 are part of the contract if they are non-material and no objection from Offeror (#1).  If different terms  then Knock out Rule.

Material is determined by surprising/hardship (warranties, consequential damages are material)

Cases using New Law

Koehring v. Glowacki-terms are different and both parties are insisting on their terms so there is no contract-expressly conditional on my terms

Gardner Zemke v. Dunham Bush (1993)-K for a/c equipment and exchange forms with discrepancy as to the warrant.  Zemke said there was a warranty, and Dunham said there was a limited warranty 

Holding-It is a materially different term.  The next issue is what terms should be included.  Crt. said if it was an additional term use Para. 2, if different use Para. 3.  

Ultimate result is that there was acceptance, but different terms, so knocked out and replaced by UCC terms which includes a warranty.

Other courts:  Different and additional go to paragraph 2; if additional and immaterial then part of the contract.

Roto-Lith v. Bartlett- This case was adhesives-not something important.  Maybe if terms are so important then not expressing agreement so there should be no contract and apply the mirror image rule instead  (Minority view)

Maybe instead of reading UCC, etc. for knockout rule, see what the parties really wanted, look at their prior dealings, custom of a particular trade, etc.

Diamond Fruit Growers v. Krack (1986)-Diamond filed suit against Krack who filed 3rd party suit against Metal-Matic who said liability for non-consequential damages.  Court says there is an expressly conditional clause.

Look at conduct of party 2 to see if unequivocally indicates assent to K.  If yes, there a contract with the terms which have been mutually agreed to and cross out all others and read in additional.  Decided on public policy, because both parties performed despite expressly conditional clause.  If party 2 had not performed then there would have been no contact.

Confirmations
Received later than goods then a contract has already been formed.  

The terms are determined according to whether they are material or different, etc.  

Need to consider document 2.If there is an expressly conditional clause in doc. 2 which is received after the goods, then need to look if there is assent or not-use paragraph 3? Or ship goods back?

REMEDIES AND DAMAGES

Overview/Introduction

Expectation Damages-how much money to get forward to where would have been if promise had been kept (usual remedy)

Money damages OR Specific Performance- where D is ordered to do something by a court of equity

Reliance Damages-similar to tort damages, have to put back to where would have been

Restitution-amount by which you have enriched the other party has to be returned

Expectation Damages:
Summary of Rules:

If very high personal value, then the market value may not be enough and cost of completion will be awarded

Where no personal value, give market value at time of completion

Louise Caroline Nursing Home v. Dix (1972)- K to build nursing home and Dix had not performed-  Wanted damages for what the value of the land would have been w/completed home (expectation).  Dix wants to pay only for the cost of completion because once completed that will be worth what the Home says it is.  Crt. agrees

Peevyhouse v. Garland Coal (1963)-D contracted to use home for strip-mining and promised to fix up at the end of the process.  D breached and S. Crt. of OK gives value of property after completion, instead of cost of performance

Eastern Steamship v. U.S. (1953)- Will fix ship used in WWII if damaged.  No personal value, and a new ship is just as valuable (less costly)

School District of Elmira v. McLane (1981)- Aesthetics very important…swimming pool indoors- Awarded the costs of completion to fix beams

Grossman v. Holdings (1982)-“backwards house”- Can only recover difference in market value, not cost of completion

Damages where contracted to have services performed:

Aiello Construction v. Nationwide Tractor (1980)- (BREACH BY OWNER) Required P to haul, fill and perform grading work to bring level condition.  D stopped paying monthly installments, P did not resume work

Damages = costs incurred + expected profit OR K price (less installments) - costs saved

“Lost Volume Seller”

Wired Music v. Clark (1960)- Leave after certain amount of month’s despite K for music to be wired in.  “Lost Volume Seller” argument-losing additional customers.  

Vitex v. Carobtec (1967)- Shower proof yards of material. K broken when no material provided.  Court awards reasonable profit + overhead which is the same as K price - costs saved.

Breach by the Seller of Goods:  Buyer gets:

UCC § 2-712 & 2-713- Put person forward to where would be.  Seller breaches, buyer gets difference between market price and K price (when cover price is greater than the market)

Cover price- price buyer pays to get product after breach within a reasonable time and at a reasonable price

If cover, get cover-K price, when cover higher than market.  If cover is lower than market may still recover 

If don’t buy, still get market - K price.

Breach by Buyer of Goods:  Seller gets:

UCC § 2-706 & 2-708-Seller may resell the goods and when made in good faith, seller recovers difference between the resale price and the K price.

K price- market price/resale price (If can’t in good faith sell, gets K price)
If resell for more than K price than no damages get exchanged

Lost Volume Seller:

Neri v. Retail Marine (1972)- B ordered a boat, which he later did not want because got ill and could not use.  Buyer brought suit to recover downpayment.  Court said buyer could get liquidated damages

Limitations to Expectation Damages

Mitigation-Construction Contracts, Employment Contracts, Sale of Goods

Sale of Goods-If buyer fails to cover when seller breaches, will fail to recover consequential damages.  If buyer breaches, seller must stop shipment.

Rockingham v. Luten Bridge (1929)-K to build bridge, but then county decides not to build the bridge because there is no road to it.  They gave notice not to continue building bridge, and they built it anyway.  Court said there was a duty to mitigate ---they should not have continued

Must be rational in mitigation, does not have to choose best option (In re Kellet Aircraft)

Do not have to put at risk personal outlays to mitigate (Bank One)
If it is clear that one party is going to breach, then should mitigate anyway.  Both parties have a duty to mitigate (Groves & Sons v. Warner)

Shirley MacLaine v. 20th Century (1970)- She was supposed to be lead in a musical filmed here and they decided not to produce it, and instead produce a drama filmed in Australia.  She also had fewer rights to pick producer, etc.  If job is different and inferior no duty to mitigate.  She has right to recover salary for period of service less amt. earned  or might have been earned elsewhere

don’t have to take a job requiring distance from home (Punkar)
Can recover money spent unsuccessfully looking for another job-may recover those costs necessary & reasonable made in effort to mitigate (Mr. Eddie v. Ginsberg)
Damages for reputation:

defamation damages in tort

even if not defamed can recover in K as long as:

show because fired lost other jobs-injury to reputation (Redgrave case)

Loss of opportunity to practice in the employed profession
Foreseeability

Consequential damages must be foreseeable not emotional.  Determined by:

In normal and natural events

Special knowledge that led to the K?? (Must be in reason)

Hadley v. Baxendale- Delivery of shaft delayed,  Told seller that the mill had stopped.  D’s knew, but there was enormous costs to pay all of those damages.  Only responsible for damages which are foreseeable.  Crt. said they can’t recover because damages are not foreseeable

Can only recover damages which are reasonably considered to  arise naturally—according to the usual course of things. OR

Reasonably contemplated by the parties at the time the K was made (consequential damages)-foreseeable that they would result because of a breach

Restatement § 351-If damages are more than twice K price don’t recover.  Larger losses than that are unforeseeable (“Whopping Big Loss Rule”)  vs. foreseeability  rule-arising out of natural and probable force then liable

Koufos v. Czarnikow (1969)- (Exception??)Ship carrying sugar was delayed nine days.  Another ship with sugar arrived and price drops.  Shipper held liable for foreseeable damages because of sugar price fluctuation

Can get damages for value of the whole machine for a delay of one part (Hector Martinez v. Southern Pacific)
Certainty (usually when lost profits are being sought)
Kenford Co. V. Erie County (1986)-  If can’t prove damages then should lose.  Companies formed K to build a dome stadium.  Could run the stadium for 20 years.  Stadium was never built so brought suit for loss.  

must be demonstrated that certainty of the damages are as a result of loss/breach

alleged loss proved with reasonable certainty

Minority Rule:  “New business Rule”- can’t prove what profits would have been so no recovery (need a continuous record of profits to recover or tough luck

Majority Rule:  Can guess profits (not willing to go very far)

Take average-in a described formula-not an actual amount (Ashland v. Janien-experienced in marketing other mutual funds)

Look at the track record and average (Rombola-horse case)

Figure out how much money would make if placed in each of the categories (lots of variables) and then average to get damages (Contemporary Mission v. Famous Music-country music singer)

If uncertainty than get, funny reliance damages???
Where provision in K re: damages which are hard to prove, look to see if liquidated damages or penalty clause (see discussion below)

Liquidated Damages
liquidated damages- Damages fixed in K in case of breach-reasonable forecast of what going to lose-it gets around the certainty prong.  Must be reasonable and unascertainable to be enforced.

Wasserman v. Middletown (1994)- K for lease of land-if canceled lease had to pay damages.  Court said damages for improvements are allowed, but average of gross receipts are not because penalty clause

Hutchinson v. Tomkins (1972)- At time of K not clear what damages will be but do no that at time of breach will know

Allow the liquidated damages clause to stand if the damages are unascertainable at the time of K if know at the breach, unless unconscionable

UCC § 2-718- damages may be liquidated if reasonable in light of anticipated or actual harm caused by the breach.  If anticipated damages are reasonable to actual harm then not considered a penalty and is enforceable

Mental Distress Damages

Valentine v. General American Credit (1984)- wants to recover mental distress damages after losing her  job.  Court says can only recover damages for her actual injury

Jarvis v. Swan (1972)- Bought a trip package and all of the accommodations were horrible.  Court said she could recover damages for loss of enjoyment because the central purpose of the K was enjoyment

Deitsch v. Music Co (1983)- can recover damages for band not showing up at reception, distress, inconvenience and diminution in value of reception 
Punitive Damages (not generally allowed) EXCEPT:

conduct is independently a tort (telephone service discontinued at night)

breach of good faith (tortious-insurance cases in Ca.)

some employment discharge cases

Specific Performance
London Bucket v. Stewart (1951)- P wants specific performance to properly furnish and install a heating system in motel which was installed incomplete, unskilled and unworkable.  Court says it will not issue specific performance just because damages are difficult to prove.  Expectation damages are the adequate remedy.  Whenever the work is standard then no specific performance
If involves land will usually get specific performance because land is not fungible 
Van Wagner Advertising v S&M (1986)-Bill board location (land) but no specific performance.  Expectation could be measured-not uniqueness of property

If unique then specific performance, otherwise get expectation damages

Transfer of stock/bonds-then order specific performance

Laclede v. Amoco Oil (1975)- Complicated to get this much propane elsewhere, so requires specific performance.  Crt. does not look at administerability problems of overseeing specific performance

Certainty of being able to perform or what to order

Can’t get specific performance of a K involving artistic or creative services
Reliance Damages ($ spent)

Under § 90-put back to where would have been had K been completed-Compensating for trusting and changing position

“Funny Reliance”-what would have been expectation because put out own money, reasonable to assume what would have made

Security Stove v. American Rys. Express (1932)-  D was late in delivering a crucial part to an exhibit-arrived after the convention was over.  D had notice that the delivery needed to be done by a certain date.  Court gives damages for amount spent in reliance even money spent before K, for transportation, hotel, booth rental, etc.

Rule-Where notice that delay will cause unusual loss, responsible for actual damage because the P relied (Plus D as a common carrier had a duty)

Anglia TV v. Reed (1971)- Wanted to make a film, so hired a director, arranged a place and then hired Reed who later decided not to go forward.  They looked for another person, but there was none.  Recovered for expenses paid because he knew all of the expenses had been paid-and damages were foreseeable (Spent $$ knowing they would get it back- same as Beefy Trail)

Restitution Damages (subject to not substantially performing)

Osteen v. Johnson (1970)- Oral K to promote country western singer.  K was partially performed, but not fully performed, because failed to press and mail out copies.  P gets money given to D less reasonable values of the services which the D performed

Oliver v. Campbell (1954)-Agrees to be divorce attorney for specific price.  D fired P just as about to get divorce.  Attorney wants restitution damages, but instead received K price

United States v. Algernon Blair (1973)-Sub. and contractor agree to a K.  Sub. decides not to continue work because would not get paid for his own supplies.  Court allowed them to recover quantum meruit for the % contractor rec’d for the partial structure

Breacher wants to recover damages (P)

Britton v. Turner (1834)- (Breacher wants restitution).  P agreed to do work for D for a year, but left after 9 mos.  Crt. said D had to pay restitution damages for benefit gained.

Gets restitution damages but

D entitled to 1st get work done for K price (if amt. for fair value plus cost to complete K is greater than K price, comes out of breacher’s share)

Cannot exceed fair market value of work (pro rate)

D is the breacher--- (P is innocent)

Provided not substantially performed, (even if losing K), guilty party has to pay restitution damages if bigger than expectation damages

DOCTRINE OF SUBSTANTIAL PERFORMANCE
How Determined:

Owner getting same thing?

Bad Faith?

% of Completion

Cases:

Jacobs & Young v. Kent (1921)-Type of plumbing specified not included in house.  D. refused to pay final payment.  Court said cost of replacement would have been too high, had substantially performed so get K price - damages (expectation damages)

Grun Roofing v. Cope (1975)-Streaky roof case-Can’t prove conferred a benefit but gets restitution damages because not substantially performed
Kreyer v. Driscoll (1968)-K to build home-D alleges failed to substantially perform, so got restitution damages, but can’t get more than % completed of K.
Sale of Goods-Perfect Tender Rule
UCC § 2-601- preservation of perfect tender rule (you promised, so I should get exactly what you promised  BUT

UCC § 1-203-all K have to be in good faith (if prices fall a lot and I  want out because of this, I can’t

UCC § 2-508(1)-Dealing with K where delivery takes place in one shipment.  When not in perfect tender and deliver early, can cure tender before K time expires. If date not indicated, then reasonable time to cure.

UCC § 2-508(2)- If have not performed in time, and seller had reasonable grounds it would be acceptable, can have reasonable time to cure. “Substitute Confirming Tender”

UCC § 2-612-Installment K breach.  1) If want to reject single shipment can do this if non-conformity substantially impairs value of product and can’t be cured 2) Defect so bad it impairs value of whole K then can repudiate K
Continental Forest Products v. White Lumber (1970)-P shipped 1st installment of wood which was too thin.  D wanted to reject all of the shipments of the entire K.  P promised to fix future shipment and reject 1st.  K still valid and P can recover for breach.  They have to accept discounted price if will not substantially impair value of product

T.W. Oil v. Consolidated Edison (1982)-Had too high sulfur content in oil and D rejected it.  P offered to reduce price or ship substitute the next week.  D still rejected it.  Crt. said can’t reject
WHEN HAVE A DUTY TO PERFORM??

Promise v. Conditions

Promise is something committed to do by K.  If break a promise can sue.

Condition-all or some of our duties are “ify”-condition happens then there is a duty.  If it does not happen then there is no duty.  Can’t sue based on a condition.
maybe can imply a promise

conditions are not subject to substantial performance
Brown-Marx v. Emigrant Savings Bank (1983)-Entered into K to finance a building-if satisfied with rental requirement would get a ceiling loan otherwise would get a floor loan.  Condition was not met so no K

Howard v. Federal Crop Insurance (1976)- Insurance covering tobacco crop.  P had plowed crop under before inspection.  FCIC said this was a condition precedent.  If promise should get damages - harm.  If condition then forfeit .  Presumption towards promise if ambiguous  because don’t want to forfeit

Vanadium Corp. v. Fidelity Deposit (1947)- P entered into a K not completed because secretary of Interiors approval was never rec’d (was a condition).  Court implied a promise to try and get approval—so gets damages

Winslow v. Mell (1956)- Condition if obtain timber rights of adjoining tract .  This is a condition because don’t have to obtain timber rights

Aetna Casualty v. Murphy (1988)-P sue D for damages for failing to inform them for 2 ½ years because K said have to give reasonable notice.  An insured can still recover as long as rebutted presumption that the delay did not prejudice the insurer

Condition Precedent v. Condition Subsequent

Condition has to be fulfilled before contractual obligations arises vs. have liability before condition is fulfilled 

What do we do when ambiguous??

when danger of forfeiture court will construe a promise because then can enforce K

Sometimes can sue with condition anyway (implied promise)

Look to see if a form K, where little chance at negotiation

Look to see if it is a material provision

Satisfaction Clauses (see illusory promises too)

See Mattei v. Hopper p. 6 (Personal taste-subjective)

Morion Building Products v. Baystone (1983)-GM refused for aesthetic reasons to approve siding installed because when viewed  at certain angle it did not match.  RULE-acceptance of a performance in a K whose purpose is primarily functional will be based on objective standard not subjective (could not have meant to put himself in this place even though K says so (Reasonable Person Standard-objective)
Credit Worthy-look at subjective standard (Forman v. Benson)
Look at language to see if subjective intent (Fursmidt v. Hotel)
Material Breach
Partial-finish up, have not earned payment yet

Total- Do not have to give chance to finish can be fired and end K.  However, if the court determines that they were not in material breach, then payer is in total breach and the person fired can recover restitution damages because by definition will not have substantially performed
To determine whether material breach ask: (same as substantial performance ??)
Different from what planning on?

Bad Faith?
% of Completion?
Chance that mistake can be corrected?  Is there a time limit? (Additional ? for determining Total Breach)
K &G Constitution. v. Harris-Sub. knocked down a brick wall and refused to pay for it which was a breach of the covenant requiring workmanlike quality.  Contractor w/held payment.  Court said that the sub. was in total breach and so he could w/hold $$

Walker v. Harrison-D’s sell billboard and fail to keep promise to keep it clean—there are cobwebs and a tomato on it.  P refuses to pay after calling and trying to get it cleaned.  Crt. held that P was in total breach because D’s actions did not constitute a material breach
Zulla Steel v. A&M Gregos- Not paid progress payments to build post office so walk off. Crt. says non-payment is a material breach, so entitled to walk off.
Anticipatory Repudiation
Hochester v. De La Tour (1853)- Courier decided before date K was to be fulfilled that he would not take trip with P.  P immediately brings suit before K scheduled to start.  Crt. held that P did not have to wait, because D’s actions constituted an anticipatory breach

Wholesale Sand & Gravel v. Decker (1993)- K to redo driveway.  P tried to do it but could not cuz ground was wet….waited a long time.  D kept calling and asking them to do it.  P promised, but never showed up.  D hired someone else and canceled K.  P had been in anticipatory breach

When say that you will not perform a K unless a condition is met, that is an anticipatory breach (Unique Systems v. Zotos)
Retraction of Anticipatory Repudiation IF:

Restatement § 256: notification comes to attention of party before  materially changes position (relied) OR 2) before repudiation is said considered final

U.S. v. Seacoast (1953)- Gets bids to perform K after original party repudiated.  Allowed 3 days to retract.  Did not respond.  Then still before changed position, retracted.  Crt. held retraction to be invalid
Sale of Goods- UCC § 2-609(1)- a party may impose an obligation that expectation will not be impaired by demanding an assurance in writing, if reasonable, that K will be performed.  If fail to assure, this can be an anticipatory breach

Pittsburgh-Des Moines Steel-K to purchase water tank.  Seller wanted partial payment or assurance by putting $ into escrow.  Crt. said did not have right to ask for assurance because there was no changed circumstances from time K was signed.

AMF v. McDonalds-  Ordered some computer registers which were malfunctioning.  Asked for assurance-  Crt. said even though not in writing that was okay, because clear.
STATUTE OF FRAUDS, PAROLE EVIDENCE RULE

Statute of Frauds (common law)

When a contract has to be in writing in order to be a contract in order to protect people against fraud.  

It can be any piece of paper with a signature or a letter sent and received. 

There are the classic four (plus more in some states):

Interest (sale or lease) in land, even if trivial

Goods  over $500 (UCC)

Contracts which cannot be performed in on year

Promises to guarantee a debt of another

There are exceptions to the classic four for cases of hardship:

partial performance

receive document with signature on it, but nothing sent back

if financial interest in paying back debt

Parole Evidence Rule

Sometimes parties intended a writing as a final expression of agreement.  

Can have a fully integrated agreement or a partially integrated agreement

Fully integrated:  Every term of the contract-contradict but cannot supplement

Partially integrated:  Final only as to what it says-cannot be contradicted

Old Way-look at the document to see if fully or partially integrated, then can’t contradict or supplement.

New Way-look at evidence of intent and then decide if should keep out evidence already heard
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