Contracts/Fall 1999

Prof. Gordley
CONTRACTS OUTLINE
I.  ENFORCEABILITY OF PROMISE

A.  CONSIDERATION


1.  SYMBOL 147 \f "Normal Text"Bargained-for Detriment FormulaSYMBOL 148 \f "Normal Text"



REST 1: SYMBOL 167 \f "Normal Text"17 and SYMBOL 167 \f "Normal Text"71





1.  Did the promisee give up a legal right?



2.  Did the promisor promise, at least in part, to get the promisee to give up the right?





Dougherty v. Salt (p. 4) - 1919

Promissory note given in exchange for no consideration is notenforceable; even if parties intend for it to be binding, it is not enforceable




a.  Giving up a legal right:




Hamer v. Sidway (p. 46) - 1891




Uncle promises boy a lot of money for moral conduct.

Boy fulfilled uncles demand by refraining from drinking, using tabacco,swearing and gambling; at 21 PLF agreed to leave $ in trust w/ uncle until uncle believed PLF could responsibly handle it; money held SYMBOL 147 \f "Normal Text"on interestSYMBOL 148 \f "Normal Text"; uncle died w/o turning over $.  Issue: whether to enforce a contract in which giving up a legal right (immoral behavior) benefits (in and of itself) the promisee rather than harms him?
Holding: YES






Rule: all that matters is whether he gave up the right asconsideration (altered conduct = consideration)

b.  Gifts - Donative Promises
If there is no consideration, there are 3 options to make a giftenforceable:





1.  direct transfer of property

2.  intervivos deed of gift: permits promise of transfer of property w/o consideration: SYMBOL 147 \f "Normal Text"by this document, I give it to you nowSYMBOL 148 \f "Normal Text" (w/o requiring the physical presence of object at moment document transferred; document actually takes the place of direct-object transfer)






–> instant and immediate

–> if the transfer takes effect in the future, it is a PROMISE, not an intervivos deed 

3.  trust: any property can be put in trust for someone (property then belongs to trust);  trustee follows settlors instructions





-cannot be revoked or changed, even by the settlor






-works orally and without witnesses!

-means of rendering a SYMBOL 147 \f "Normal Text"promiseSYMBOL 148 \f "Normal Text" enforceable without an offer of consideration



2.  Nominal Consideration
a.  REST 1 says it's consideration.  REST 2 says it does NOT count as consideration EXCEPT in two cases:





1.  An option contract
SYMBOL 147 \f "Normal Text"We have a contract, but only if you decide that we have oneSYMBOL 148 \f "Normal Text" (as long as the nominal consideration is actually paid)





2.  A guarantee of debt



Schnell v. Nell (p. 11) - 1861

Wife dies having chosen to leave $ to DEF in consideration of 1 cent;  Jointtenancy means at her death, husband owns everything: she has no money to leave to DEF




–>should have put $ in trust or obtained husband's co-operation



3.  Mutuality of Consideration 



Coextensive Mutuality NOT required!




Rule Synthesis re Mutuality:




A contract is void without mutuality of obligation: DEFUNCT (Wickham)





A contract may be conditional on a prerequisite





-prerequisite may be conditioned on will of one party (Scott)





Consideration may be disproportionate (Lindner, Gurfein)




a.  Giving up a small right counts as consideration





UCC 2-205: requires statement in writing; calls off doctrine ofconsideration for short-term options to buy goods (less than 3 months);  options become unfair n long-term b/c of price fluxuations





Hancock Bank v. Shell Oil (p. 49) - 1974




Shell leased property for 15 years w/ option to extend





Shell can terminate lease in 90 days w/ notice

Property foreclosed upon; acquired by bank; bank doesn't like lease  Issue: is the lease such a bad deal (lacking in mutuality) that it is void?  Holding: no - there was consideration, the lease stands





Lindner v. Midcontinent Petroleum (p 99) - 1920

Lease:  lessor locked in for many years, lesee can get out in 10 daysnotice.  Court holds that there is consideration: gave up 10 days. Requirement of mutuality does not mean obligation must be exactly coextensive





Gurfein v. Webelovsky (p. 99) - 1922

Promise to ship glass w/n 3 months:  seller locked in, but buyer cancancel anytime before shipment.  Court holds there is consideration: seller could have shipped immediately and locked the buyer in.





Miami Cocacola v. Orange Crusch (p. 98) - 1924



Perpetual license granted but licensee can cancel contract _at any time_  –>no issue of 10 day cancellation, for example;  can cancel without ANY limitation.  Therefore, NO consideration







Problem: if you manipulate consideration, Miami could have been persuaded by disingenuous Crush, who knew there was no consideration; knew there wasn't perpetual license really because they could strike down the contract at any time for lack of consideration.  Gordley thinks this is EVIL.

b.  (Illusory promises)  Implicit Obligations count as consideration and give contractmutuality



1.    Implied promise




Wood v. Lucy, Lady Duff (104) -1917 
Fashion Designer employed PLF to turn her name into $.  PLF given exclusive right to market it for 1 year, to share 50% of profits.  Contract could be terminated w/n 90 days.  DEF sold endorsements outside of contract.   Issue: since PLF wasn't actually obligated by wording of contract to perform, was there really a contract?   Holding: YES, implied obligation to perform

Rule: if the entire contract is an SYMBOL 147 \f "Normal Text"instinct with an obligationSYMBOL 148 \f "Normal Text" imperfectly expressed, it's enforceable (implication of obligation is enough).  Assumption of exclusive agency = evidence of intent to perform, be obligated intention of parties has value.  UCC 2-306 exclusive contractimposes obligation implicitly




2.  De Facto Commitment




Laclede Gas v. Amoco (p. 106)





Contract to provide propane to potential new housing .  If PLF wants toprovide it, PLF sends DEF a letter requesting the gas from DEF.  If DEF agrees, signs letter and binds itself.  Then: DEF obligated to deliver propane; PLF obligated to pay specific rate.  Contract allows PLF to cancel in 30 days, otherwise automatic renewal.  No provision for DEF to cancel, DEF actually cancelled claiming lack of mutuality.  Issue: whether PLF's right of cancellation means there was a
failure ofconsideration.  Holding: NO





Rule: to invalidate a contract, cancellation clause must be arbitrary and unrestricted (if cancellation right is even a little bit restricted, that is consideration).  Consideration b/c of expense to set up piping and distribution (even though there is no specific obligation to order specific amount, there is a de facto commitment to purchase because of set-up cost)  Contract essentially forecloses right to buy elsewhere b/c of infrastructure set-up






De facto commitment counts as consideration






-no choice - giving up a legal right




3.  Weird, squishy case:




Grouse v. Group Health Plan (p. 110) -1981





Pharmacist offered new job, quits old job and discovers offer revoked. Issue: was job offer an enforceable contract?





Holding: yes


Rule: promissory estoppel - promise given to induce action (giving notice to current employer) and does in fact induce such action (section 90, Restatement)




Job terminable at will by either party





-is job offer really a promise





-not committed in any way therefore not a promise





BUT

opportunity for PLF to have good faith chance to perform duties = a promise according to the court





Reliance - gave up other job in order to accept  





OR 





Employer: SYMBOL 147 \f "Normal Text"he gets a chanceSYMBOL 148 \f "Normal Text" <SYMBOL 196 \f "MS LineDraw"> Employee: SYMBOL 147 \f "Normal Text"I'll try it outSYMBOL 148 \f "Normal Text"




Consideration: bilateral give contract mutuality



4.  Forebearance of Right to Sue as Consideration
a.  REST 1: For forbearance to sue to count as consideration, he must have a belief in the validity of the claim AND a reasonable chance of winning





Example:






Duncan v. Black (p. 83)
DEF sold PLF some land which had a cotton allotment of 49.6 acres.  Sale contract specified PLF would receive 65 acre allotment (verbally agreed DEF would make up the difference from his own land's allotment).  DEF reneged on providing the additional allotment, but settled the dispute by signing a $1500 note to PLF (the value of the allotment) in exchange for promise not to sue.  Issue:  was there consideration given for note to settle claim to allotment?   Allotment transfer was illegal: settlement of a claim which is illegal cannot be valid consideration   Holding: NO consideration therefore no enforceable contract.





Court says there was no right to sue, therefore not giving up anything by promising not to sue (this is the opinion of REST 1).  For it to countas consideration, must have a belief AND a reasonable chance of winning the suit 

b.  REST 2: For forbearance to sue to count as consideration, all that is required is a belief that suit has a chance (whether it really does or not)



5.  Conditional Events as Consideration



Scott v. Maragues Lumber (p. 93) - 1918




SYMBOL 147 \f "Normal Text"If I buy a ship...SYMBOL 148 \f "Normal Text"
Scott contracted for transportation of lumber.  DEF promised to transport lumberIF he bought a ship.  DEF purchased ship.  DEF chartered the ship to someone else (not PLF).  PLF was willing and able to perform contract.  Issue: whether contract conditioned upon the happening of an event has sufficient consideration (= qualified promise)  Holding: valid/enforceable.





Rule: contract may be conditioned upon an event; once the event transpires, the condition falls away as though it had never existed, converting the promise into a binding contract





(Consideration: giving up legal right to do something else w/ ship _if_ he purchased it;  Even though it's conditional, it's still giving up a legal right b/c it limits choice of action)





Mattei v. Hopper (p. 100) - 1958




DEF promises to sell land to PLF for shopping center; PLF not sure if he can sell enough leases to fill the center. 120 days to find satisfactory leases.  DEF wants to pull out b/c no consideration given for the 120 days (subjective satisfaction, PLF can get out if dissatisfied with number of leases)  Holding: subjective condition in this case, but it's still consideration _to this court_






SYMBOL 147 \f "Normal Text"condition of satisfactionSYMBOL 148 \f "Normal Text"





-has to be satisfied with x or can void contract






-two types:
*objective - satisfies a reasonable person








*subjective - SYMBOL 147 \f "Normal Text"I myself am satisfiedSYMBOL 148 \f "Normal Text"
-objective satisfaction = consideration b/c gives up a legal right (reasonable person satisfied, then contract is satisfied)






-subjective satisfaction = same as right to terminate at will (therefore not consideration)



6.  Requirements Contracts / Output Contracts as Consideration



Requirements Contract: a promise to buy however much I need




Output Contract: a promise to sell however much you need




UCC:  Section 2-306 - overrules Wickham

–> good faith element inserted SYMBOL 147 \f "Normal Text"buy what I wantSYMBOL 148 \f "Normal Text" interpreted to mean amount you estimate in good faith when you make the contract: your NORMAL amount




–> no infinite amounts to take advantage of other person

–> if no amount fixed in contract, it must be assumed that it's the SYMBOL 147 \f "Normal Text"normalSYMBOL 148 \f "Normal Text" amount

UCC applies only to sale of goods; Wickham still applies to everything else





Classic Requirements Contract:





Wickham & Burton v. Farmer's Lumber (p. 95) - 1920



UCC overrules this case: it does not apply to goods – valid for servicesand land!
PLF agreed orally and in letter to offer coal to DEF at a certain price, noquantity specified.  DEF orders coal, receives a few carloads, wants more.  PLF refuses to fulfill more at that price, DEF has to buy it elsewhere at higher cost.   Issue: whether there is mutuality of engagement, which then permits promise to act as consideration.  Holding: NO






Rule:  Contract must contain an agreement to sell on the one and, and an agreement to buy on the other (agreement to sell w/o obligation to purchase is not mutual)






To make a requirements contract enforceable:  






-could have offered $ for option to buy at price




-could fix quantity at specific amount SYMBOL 147 \f "Normal Text"with option to buy moreSYMBOL 148 \f "Normal Text"





-could offer exclusivity, not buy from anyone else



7.  Past Consideration is No Consideration



a.  Pre-Existing Legal Duty is NOT Consideration





3 Paradigms, All Excluded as Non-Consideration:




a.  Public Officials (e.g. police officers) doing their jobs





b.  Duty to third-person already

Per Restatement: paying a boxer $ to win a fight he is already under contract to win





c.  Modification of an existing contract (duress cases)








Two Kinds of Cases:






i.  Say that you want more money for the same job




ii.  Say that you'll take less money than you owe me right now






Both fail because of the old rule: no consideration





(future cases will monkey with that old rule)





–BUT –





Modern doctrine: REST 2 -SYMBOL 167 \f "Normal Text"89





Modification is allowed 






1.  If it's FAIR in light of changed circumstances






2.  When the UCC says so

3.  To the extent justice requires due to material change in position (reliance)





UCC approach:





-modifications do not require consideration, period





-Subject to good-faith performance requirement of UCC





1.  Police Officer/Public Official Example:






Gray v. Martino (114) - 1918

Victim of jewel thief promises $ to police officer in return for  promise to recover property:  no consideration because police officer is is not really promising to give up a  Legal Right -- he already has a duty to do this as a police officer.





2.  Third Person Example:





Denney v. Reppert (116) - 1968





State police officers, deputy sheriff and bank employee chase a bankrobber, catch him and then expect the reward.  Only the county sheriff who crosses the county line gets the reward, because he has no obligation to pursue crook outside of his jurisdiction.






-other officers were only doing their jobs






-bank employees are only doing their job 






*assumes that contract with bank obligates them to catch bad guys





3.  Modification of an Existing Contract (Duress):






Lingenfelder v. Wainwright Brewery (p. 117) -1891
Parties have an existing contract to construct a brewery.  Ligenfelder refuses to finish work unless he gets more $ in the form of a SYMBOL 147 \f "Normal Text"special agreement.SYMBOL 148 \f "Normal Text"  DEF agrees to give him what he demands. No new legal right given up THEREFORE no consideration. Contract Fails!






Rule:
Right already given up cannot count as consideration inrenegotiation





4.  Modification of an Existing Contract (Debt Relief)






Foakes v. Beer (p. 122) - 1884, England






Debtor promises that he will pay monthly installments



Debt-holder promises to forgive the interest due if he does so.  Did debtor give up a legal right?  The court says NO.  He already owed the full amount.






Restatement keeps this rule: but is nervous about it





5.  Weird Modification Case:






Swartzreich v. Bauman-Basch (p.129) - 1921





Designer tells boss that he was offered more money by a competitor; suggests that they tear their signatures off of the old contract, symbolically giving up obligations to each other, rescending, sign new contract to replace it

*Achieve in 2 Steps what Lingenfelder tried to do it in one:






1.  Rescind the old contract






2.  Bind yourself to a new contract






-example of crudeness of consideration doctrine; monkey with the old formula if you are smart





6.  Modern REST 2 Modification Examples:






Angel v. Murray (p. 130) - 1974



Guy who picks up trash for the city goes to city and asks for more money b/c there are more houses to serve than there were when the contract was signed.  City pays him extra $.  Contract requires p/u of ALL trash within city.  City wants money back.






-Trash guy did NOT give up a legal right in modification: he was already  obligated to pick the trash up






-Court enforces even though there is no consideration: falls under Restatement 2, Section 89 – enforce becausecircumstances have changed substantially (growth of housing was not foreseeable): fairness and modification was voluntary





Roth Steel v. Sharon Steel (138) - 1983




Contract to buy/sell steel, goods, covered by UCC.  Mkt. Price low due to running under capacity so contract price is low.  Steel demand shoots up, so DEF renegotiates higher price,  and PLF is unable to find it elsewhere, and must agree to the  new prices.







* Under old consideration doctrine, can't enforce higher price.






* Under REST 2 SYMBOL 167 \f "Normal Text"89, change in circumstance and reliance -court takes a  different approach:  Did the parties act in good-faith under reasonable commercial  standards (profit/loss balance) to renegotiate?  Also, did defendant seek changes in an earnest effort to compensate  for commercial exigencies?

Holding: Court says that Sharon Steel met the first criterion, but coercive nature of effort to renegotiate fails to meet the test of the second  criterion (presumption of bad-faith accompanies threat not to perform)






Rule:  2-prong test -






1) are you reneging on a losing bet? 






2) did you ask nicely or threaten to not perform?






Austin Instruments v Loral (125) -1971







Loral under contract w/ Navy to produce product according to specific schedule.  Austin supplies components.  Loral gets second contract, Austin demands that it get to supply components for it too, or it will stop supplying them for the old contract.  Loral has no other supply option for first contract, duress; agrees.  Issue: is contract voidable for economic duress?  YES.  





7.  Waiver of Condition as Modification:





Clark v. West (156) - 1908
Publisher to pay author of lawbook $6 per page if no drinking, $2 per page if he drinks.  The guy drank anyway, and the publisher knew and did not protest.  Court seems to indicate that the no drinking was a condition  rather than a separate promise, and therefore waiveable without  consideration.








Rule: waiver of condition requires no consideration,REST 2 SYMBOL 167 \f "Normal Text"84
b.  Exceptions:  Statute of Limitations, Revival of Debt





** in these cases, past consideration IS consideration **





3 traditional cases of exceptions: 

1.  Time barred debt, promise made to pay it after expiration

2.  Debt made by minor, promise to pay made later as an adult

3.  Bankruptcy debt discharged, promise to pay after debts discharged

(All 3 cases in which promises are enforceable without consideration)





Jones v. Jones (165)  - 1965

Statute of limitation expires on divorce agreement in which husbandpromised to pay wife a large sum of $ monthly. Husband sent wife a letter promising to pay what he could after statute ran.  Is this a new promise to pay?

Rule: New promise to pay a debt which is already unenforceable to to statute of limitations IS enforceable w/o any new consideration.






–> Moral Obligation to pay original debt works as






consideration




c.  Weird Past Consideration Cases  – FAIRNESS 





Mills v. Wyman (170) - 1825

PLF trying to collect money from father of a 25-year old man who was ill among strangers.  PLF helped him, then asked for $.  Son died, father promised to pay for the nursing by PLF.  Court says this is NOT enforceable - 





Old formula: not giving up a legal right, past consideration





Formula still works





Web v. McGowin (173) - 1935

Man injures himself severely by saving the life of another man; after the fact, rescuee promises to pay him a sum every month for life.  No new legal right was given up in consideration of the promise: the right had already been given up.  Fails consideration formula but the court enforces the promise anyway out of SYMBOL 147 \f "Normal Text"fairnessSYMBOL 148 \f "Normal Text" probably.

B.  RELIANCE


If there is NO consideration, look to this element next!



1.  Promissory Estoppel
REST SYMBOL 167 \f "Normal Text"90: Promisor promises so that promisee will change position in relianceupon promise; promisee actually changes position and is worse off when promise is broken





SYMBOL 196 \f "MS LineDraw"> Motive is key





Classic Example:



Feinberg v. Pfeiffer Co. (p. 23) - 1959




Ms. Feinberg, a former Pfeiffer employee, was promised $200/month for life asretirement.  She relied on promise in order to make decision to retire.  Issue:  whether DEF's promise is binding, given that there was no consideration but PLF relied upon it to make her decision to retire  Holding: yes, due to reliance.




Weird Example:




Times-Mirror v. Superior Court (p. 31, squib)
LA decides to beautify the city using eminent domain (condemnation), paying fair value.  Times Bldg. In this project area: so Times builds a new plant in anticipation of condemnation.

City gives up on plan after new plant built, revokes condemnation proceeding.  *Superior Ct. of California gives Times damages for city's promise to condemn.  (There was not really a promise, but in some cases, reliance upon SYMBOL 147 \f "Normal Text"other thingsSYMBOL 148 \f "Normal Text" works too) 




2.  Estoppel in Pais

A fact right now, relied upon.  Having misrepresented a matter of present fact inorder to get something, the party making the representation cannot then later use truth of that thing as a defense


C.  UNCONSCIONABILITY/UNFAIRNESS:



(Doctrine used to void promises which cannot be undone using fraud or duress.)

Even if there is consideration, the contract is NOT enforceable if it is unconscionable!
UCC 2-302: Where the element of unconscionability is present _at the time a contract ismade_, the court can refuse to enforce the contract, or it may reform the contract to exclude the unconscionable terms



Doctrine: unconscionable terms must include BOTH:




(a) the absence of choice of one party




(b) terms reasonably unfavorable



1.  Fairness Test:



Performance Terms - object/price




Auxiliary Terms - everything else



2.  Substantive Unconscionability vs Procedural Unconscionability




Look for both!

SUBSTANTIVE:   price - everyone else is getting the market price but this oneperson did not

PROCEDURAL: how did it happen?  Vulnerable position, one side uses unfair advantage in bargain




a.  Performance Terms - Price





1.  Post v. Jones (p. 56)  - 1856






Whalers in sinking ship make a deal w/ rescuers to sell them their whale oil at auction at unreasonably low price (admiralty has always had unconscionability;  judge struck down contract.

**stark necessity: if I don't make deal, I can't save my life and property (PHYSICALLY ISOLATED FROM MARKET)





2.  Toker v. Westerman (p. 74) - 1970






Traveling salesman sell fridge for $900+ interest, actually worth $300; DEF pays part of debt then stopped paying b/c prince was unreasonable.  Judge voids contract for unconscionability (PLF IGNORANT OF THE PRICE)





3.  Illiterate Farmer (p. 73), REST 2 example






Farmer sells land to sophisticated investor w/o knowing its trueworth, investor turns around and makes a quick profit ( REST 2 says DO NOT ENFORCE)





4.  NY Price Gouging Statute (p. 59)

Statute forbids getting (high) market price due to short-termshortage





5.  Batsakis v. Demotsis (p. 50)

Greece during WWII - woman desperate for cash at thatmoment, pays exorbitant SYMBOL 147 \f "Normal Text"interest rateSYMBOL 148 \f "Normal Text" (lender takes advantage of her extraordinary need); deal reformed, but stands because there was consideration





6.  Carboni v. Arrospide (p. 77)

Loan sharking real estate agent makes loan at 200% interestrate.  Contradictory reasoning of the court:  Substantive Unconscionability - guy could have gone elsewhere to get 24% rate and Procedural Unconscionability - emotional duress b/c he couldn't get loan anywhere else




b.  Performance Terms - Other than Price, Auxiliary Terms





Willaims v. Walker Furniture (p. 61) - 1965

Store installment credit plan keeps interest in all past purchases ascollateral.  PLF purchased items on installment credit, signed written contract.  Store keeps title to goods until paid off.  Default of single monthly installment entitled store to repo goods.  Weird provision in contract: keeps a balance due for every item purchased (even past   purchases) until balance due on all items liquidated 





–> debt for present purchases secured by right to repossess all previous purchases; when PLF defaulted, store tried to repo everything purchased in last 5 years





–>PLF claims contract is unconscionable and therefore not enforceable





–> contract exploitative b/c store knew of unlikelihood of PLF to be financially capable of repayment

II.  CONSENT

A.  MEETING OF THE MINDS


Raffles v. Wichelhaus (p. 354)  – 1864, England 

IMPORTANT

Agreed to buy/sell cotton to be delivered by SYMBOL 147 \f "Normal Text"ex PeerlessSYMBOL 148 \f "Normal Text", a ship from India.  It turnedout there were two different ships named Peerless, and they meant different ships without realizing it.  Holding: there was no consensus, therefore no contract





Scenarios:

1.  If 2 competing meanings are equally reasonable, there is no contract




2.  If only one party made a mistake, REST 1 & 2 would hold A to it (it was his fault).  One meaning is more reasonable!

3.  Both A & B say the wrong word, but mean the same thing (e.g. both say black horse meaning white horse): REST 2 says it's a contract for what they intended (white horse)

4.  A makes a mistake and B knows what A really meant.  Rest 2 says A wins, even though there was no real agreement (similar to fraud)


B.  OFFER & ACCEPTANCE


Need BOTH an offer AND an acceptance to form a contract.

Once the offer is made, if one side or the other says SYMBOL 147 \f "Normal Text"I acceptSYMBOL 148 \f "Normal Text" before the opposite party can say SYMBOL 147 \f "Normal Text"Deal's Off!SYMBOL 148 \f "Normal Text", there is a binding contract!





1.  Advertisement is NOT an Offer:



Lonergan v. Scolnick  (p. 374) - 1954




PLF thinks he's buying some land based on an exchange of letters.  DEF sells the land to a third party.  Court hold that there is no contract.  American court says an offer will bind me to ANYONE who accepts




-could bind the offeror to multiple people




-not just the first person




-you never want the offer to be out on the table to multiple people




-you can yank the offer at any time PRIOR to acceptance


 

-but the ad isn't an offer in America: it's a solicitation for an offer




Nebraska Seed (squib, p. 380) - 1915




Promotional letter offers to sell Millet seed at a certain price.  Buyer writes back and says he wants a certain quantity.  American rule says that if you have an offer out to multiple people at once, you are bound by any acceptance: therefore this sounds like it cannot be an offer




Moulton v. Kershaw (squib, p. 380) - 1884




Letter offers to sell salt through a form letter. No offer because of what would happen if it were an offer (could be forced to fill more than he has)




EXCEPTIONAL CASE RE ADVERTISEMENT:



Lefkowitz v. Great Minneapolis (p. 377)

Fur advertisement in newspaper promises to sell coat for $1 to first customer. Only offers a fixed number at that price: therefore it is an OFFER.




–>no longer a danger that it will be accepted by too many people

Man denied right to buy b/c of house rule that will only sell to women.  He said SYMBOL 147 \f "Normal Text"I acceptSYMBOL 148 \f "Normal Text" before they could change the price; store is bound.




–>policy decision to avoid bait & switch?  the ad's specificity?



2.  REJECTIONS



REST SYMBOL 167 \f "Normal Text"41 (Lapse of Time) & SYMBOL 167 \f "Normal Text"42 (Expressed Revocation)



a.
REVOCATION






Ways to Kill an offer:






1.  Wait too long and it self destructs (lapses)






2.  Reject it or withdraw it and it self destructs






3.  Make a counter-offer, original offer self destructs

-unless the magic words SYMBOL 147 \f "Normal Text"keeping your offer under advisementSYMBOL 148 \f "Normal Text" are used
-presumption is that it is a counter-offer unless specifically addressed otherwise





i.  Face-to-Face Conversations: offer ends when conversation ends





AKERS v. SEDBERRY (382) - 1955

PLFs have an employment contract .Offer owner theirresignation, owner says no and proceeds SYMBOL 147 \f "Normal Text"business as usualSYMBOL 148 \f "Normal Text".  A few days later owner says the resignation is accepted after all.  Wait was not reasonable because it was an immediate conversation:







Rule of Thumb:

If it's a face-to-face meeting or conversation, assoon as the meeting ends, all offers lapse!  (Unlessit is specified in the conversation that the offer is to remain open, SYMBOL 147 \f "Normal Text"kept under advisementSYMBOL 148 \f "Normal Text")





ii.  Counter-Offer kills the original offer:





ARDENTE v. HORAN (387) - 1976

Contract re sale of DEF's land.  PLF's acceptance of offerincluded a letter modifying terms (keeping some furniture as part of the deal).  This is a counter-offer: cancels out the original offer.




–> UNLESS it specifically says it is an acceptance, and the request for furniture is merely at the seller's option 







Rule: spelling out a condition that is already a matter of law (already entitled to it, e.g. built in fixtures in a house) has no effect 

iii.  Buyer's Knowledge of Seller's Intention to Revoke Offer Counts asRevocation





DICKINSON v. DODD (393) - 1876, England

Offeree has a fixed amount of time to accept offer to buy realestate (until Friday).  Waited a while, planning to buy it.  Heard it was going to be sold to someone else.  Rushed an acceptance to seller's mother in law on Thursday.  Gave duplicate copy of acceptance to seller on Friday.   Too late!  Sold to someone else.  Holds: Buyer already heard of Seller's intent to sell to someone else – that counts as withdrawing the offer







Offer is revocable, regardless of time frame specified that it would remain open (distinguish from option contract)







Offeree cannot use reliance to claim he was putting off accepting because of term specified/promised!!





REST SYMBOL 167 \f "Normal Text"43: Offeree's power of acceptance is terminated whenthe offeror takes definite action inconsistent w/ an intention to enter into the proposed contract and the offeree acquires reliable info to that effect.





iv.  Auctions - 





     Bid can be revoked SYMBOL 147 \f "Normal Text"until the hammer falls.SYMBOL 148 \f "Normal Text"
REST SYMBOL 167 \f "Normal Text"28: any auction -  any bid can be withdrawn until theauctioneer brings down his hammer, which signifies acceptance.  An auction SYMBOL 147 \f "Normal Text"with reserveSYMBOL 148 \f "Normal Text" means the auctioneer may or may not accept the highest bid (reserves right not to sell)–this is the default presumption.  Auction SYMBOL 147 \f "Normal Text"without reserveSYMBOL 148 \f "Normal Text" means auctioneer will sell to highest bidder no matter what.  Note: if a bid is withdraw, previous bids are NOT revived.






PAYNE v. CAVE (396) - 1789, England

PLF sells SYMBOL 147 \f "Normal Text"wormSYMBOL 148 \f "Normal Text" at auction.  DEF was last to bid 40 schillings. Auctioneer pondered, thinking it might be worth more, hesitated to drop hammer.  DEF then backs out, refusing to buy before hammer falls.  Next day, DEF buys for 30 schillings.  Auctioneer brings suit for original price.  Court holds that there was no binding contract because hammer had not fallen (it was only an offer by DEF to pay, not yet accepted by the auctioneer)






UCC 2-328 – law is still the same (p. 72)

-each bid kills the binding effect of the previous bids, obliterating them as offers

-auction SYMBOL 147 \f "Normal Text"with reserveSYMBOL 148 \f "Normal Text" means that auctioneer always has the right not to sell if not pleased with price (default rule)

-auction SYMBOL 147 \f "Normal Text"without reserveSYMBOL 148 \f "Normal Text" means auctioneer has to sell at whatever price is offered






-in this case, how is there consideration?


 

 –> people coming to bid is the consideration




b.  
ACCEPTANCE





i.  SYMBOL 147 \f "Normal Text"Mailbox RuleSYMBOL 148 \f "Normal Text"
As soon as acceptance dropped in mailbox, if acceptor hasn'theard otherwise, s/he has a contract

-a revocation lost in the mail is irrelevant, non-existent

REST 2: once the acceptance is dropped in the mail, itis not possible to revoke that acceptance








ONLY acceptances are effective on dispatch



ALL other correspondences are effective on receipt (e.g. revocation)





ADAMS v. LINDSELL (P. 414) - 1818, England






(establishes SYMBOL 147 \f "Normal Text"the Mailbox RuleSYMBOL 148 \f "Normal Text")
Somebody says SYMBOL 147 \f "Normal Text"write me back by a certain time by return post if you want to accept my offerSYMBOL 148 \f "Normal Text". Offer sent to wrong address– causes delay. By the time the acceptance gets back to the offeror, he had sold the goods to someone else.  2 judges said that it was the offerors fault for screwing up the addressing of the envelope-- that reasoning is now history







NEW Rule: Acceptance is effective the moment youmail the letter.  Offer is effective when you read it

HOUSEHOLD FIRE & CARRIAGE (1879) (P. 415, squib) Postal service is agent of parties – once letter delivered to agent, it's as though it had been delivered to the other party's custody






-example of 19th century conceptualism





ii.  Unilateral Contracts: 






Performance Required for Acceptance






REGOSTA V. WILDER (398) - 1991

Wilder offers to sell forkshop to Regosta if R. showed up at thebank with money in Wilder's presence.  Regosta told Wilder OK, later Wilder said "no go".  Regosta said that he would be at the bank with the money, anyway, and brought suit when Wilder failed to show.  R claims reliance, and the court remands case for promissory estoppel inquiry, rather than breach action.







How to tell if it is a Bi or a Unilateral contract?



- look at the language--the default assumption isbi-lateral.  Look to see if the offeror seems or shouldseem nervous or uncertain about the offeree's ability to perform, and thus his/her desire to protect themselves by not committing to a promise unless it is based on completion of performance.






a.  Revocation after Performance Begins






REST 1 and REST 2 SYMBOL 167 \f "Normal Text"45: as soon as offeree BEGINSto perform, the offer is not revokable. 







SYMBOL 167 \f "Normal Text" 45(1): beginning performance or tendering abeginning (such as showing up with the money, but not yet handing it off) CREATES an OPTIONS contract.
REST 1: only revocable until performance begins

REST 2: like REST 1, but also if there is substantialreliance (incorporates SYMBOL 167 \f "Normal Text"90)






b.  Performance Unknown to Promissor:
 





Notice Requirement






Bishop v. Eaton (444) - 1894

Letter promise to guarantee debt of brother.  Guarantor was never notified that the letter had been used as a basis for a loan.  Requires a reasonable attempt to notify promissor;   but if you don't even try to tell the promissor, it is as if you never accepted the offer by performance!

Midland Nat'l Bank v. Security Elevator (446) - 1924 -No notice requirement on guarantee of debt.

REST 2 SYMBOL 167 \f "Normal Text"54: Normally, no notification is necessary in aunilateral contract unless the offeror requests it, OR the offeror has no adequate means of learning of the performance.  In that case, the contract is dissolved  unless the offeree makes a SYMBOL 147 \f "Normal Text"reasonableSYMBOL 148 \f "Normal Text" attempt to notify or the offeror learns of it some other way.




iii.  Contractors / Subcontractors





Drennan v. Star Paving (404) - 1958
Contractor asks for bids from subcontractors to use in master bid to client.  Subcontractor is bound by its bid, even though general contractor has not accepted it.  The sub is bound by promissory estoppel, but the general contractor is not bound.






Holman Erection v. Orville E. Madsen (455) - 1983
 




General contractor ditched the low-bidding subcontractor whomit relied upon in its own bid, and listed in the bid to the government. He dropped the first sub to enlist a minority business enterprise sub.  This is allowed. (Using subcontractor's bid in the general bid does not signal acceptance!)  




iv.  Silence Is Not Consent.               (Or is it?)






Old Rule: silence is not consent.






Cases below are exceptions:





Phillips v. Moore (464) - 1880

(2 things happening: courts thinking about rule, courts weighing whether reasonable offer or not)

PLF & DEF had agreement to buy hay. DEF rec'd notice of acceptance, supposed to arrange to pick-up hay. Acceptance took too long, but DEF didn't contest (in fact he hired someone to pick it up). Since DEF didn't contest the late acceptance he must have been fine with it (duty to immediately say something) 

DEF had a right to retract his offer but didn't.  Hay burns: it's DEF's hay, he accepted & should have picked it up.


BUT - if an acceptance takes too long, it's supposed to cause the offer to self-destruct, what was there to accept (shouldn't contract have been DEAD?)






LATE ACCEPTANCE:







REST 2: if an acceptance comes late, I have a duty tospeak right away to void the contract or there is a presumption that it's OK

–> at that particular moment, silence counts as acceptance of the acceptance






McGlone v. Lacey (p. 466) - 1968

PLF contacts atty re her case, asks for representation w/ her claim.  DEF's partner sent her a letter saying DEF is out of town til mid-March.  PLF contacts atty again in May, receives reply that the statute of limitations ran out a few days ago. Was he her lawyer?  Did they have a contract?   Court says NO – his silence was not acceptance.

Strict Doctrinal Rule:   Would a reasonable personhave understood from what you did that we have a deal? If so, silence can be construed as acceptance!

 




Cole-McIntyre-Norfleet Co. v. Holloway (p. 471) - 1919 -Traveling salesman writes up order for meal but docs state that he has no authority to accept the order (has to be approved by SYMBOL 147 \f "Normal Text"his peopleSYMBOL 148 \f "Normal Text") SYMBOL 196 \f "MS LineDraw"> the order is an offer by the meal buyer.  Mealseller sits on the order for several months, then suddenly announce that they are not accepting it.   Judge holds that it was unreasonable to wait so long.

Would a guy in a country store think he has a contract: YES (salesman comes to him, takes order)






SYMBOL 196 \f "MS LineDraw">could thus be explained using the old rule







Acceptance may be inferred by silence in somesituations
Kukuska v. Home Mut. Hail-Tornado Ins. (Squib p. 473)-1931 -   SYMBOL 147 \f "Normal Text"Hail InsuranceSYMBOL 148 \f "Normal Text"
Man sends in insurance ap w/ check for premium on 7/3 .  Doesn't receive reaction until 8/1, the day his crop was destroyed by hail.  His money is tied up: he has to rely on them (can't go out and buy policy elsewhere). Court held for farmer.  






Hobbs v. Massasoit Whip (squib p. 474) - 1893

Customary business to leave eel skins with customer and then eventually get paid for them.  One time in leaving eel skins, they get destroyed.  Silence plus unreasonable time holding the skins could mean acceptance.





v.  Exercise of Dominion as Consent/Acceptance






Austin v. Burge (squib p. 475) - 1911

If they send you a newspaper you don't want and you throw it away you, aren't liable.  But if you read them, you get enjoyment from them, then you ARE liable

Technical legal rule: you exert dominion over anobject, you are held to have accepted the offer
Unjust Enrichment: tends to go by how much you'vebeen enriched.  Gordley believes we have an action here where there are unjust enrichment damages which are given a contract remedy






Louisville Tin & Stove v. Lay (squib 474) - 1933






Mrs. Lay has a store, husband has second business

He orders stuff in her name.  It arrives, she says SYMBOL 147 \f "Normal Text"I didn't order it, I'm not paying for it, take it to him!SYMBOL 148 \f "Normal Text"
Court rules she is exercising dominion (accepting goods); by not sending goods back she is liable




c.    EXCHANGE OF FORMS 





i.  Land, Services (not goods) - Common Law rules apply:\

a.  SYMBOL 147 \f "Normal Text"Mirror Image RuleSYMBOL 148 \f "Normal Text"  – acceptance has to be a mirror-imageof offer; changing a single term makes it a counter-offer

b.  SYMBOL 147 \f "Normal Text"Last Shot Fired RuleSYMBOL 148 \f "Normal Text" if you get your document out lastbefore the other side does something that looks like acceptance, your terms win





ii.  Goods - 
UCC 2-207
a.  SYMBOL 147 \f "Normal Text"Only on My TermsSYMBOL 148 \f "Normal Text" Clause?  Doc 1:  Do you have a clause:  SYMBOL 147 \f "Normal Text"only on my termsSYMBOL 148 \f "Normal Text"? 






If yes: no contract if doc 2 not a mirror image.






If no: look at doc 2, we may have a contract.

b.  SYMBOL 147 \f "Normal Text"Assent Conditioned upon My TermsSYMBOL 148 \f "Normal Text" Clause?  In doc 2, is there a SYMBOL 147 \f "Normal Text"conditioned on party 1 assenting to party 2's terms clauseSYMBOL 148 \f "Normal Text"?  

If yes, by statute it looks like no contract.  






If no, then we fall under UCC 2-207 paragraph 2.
i.  Then ask whether the terms are material.  








If yes, document 1 wins. 








If no, document 2 wins.

ii.  If no one objects -and- if no one has SYMBOL 147 \f "Normal Text"only-my-way termsSYMBOL 148 \f "Normal Text" -and- if it looks like the parties agree THEN we have a contract under the statute and:









Doc 1 wins on everything big









Doc 2 wins on everything small

iii.  Are the new terms different or additional?  See below re Paragraph 3!






c.  What counts as an agreement? see CB 623-4

Disagreement on performance terms would usually invalidate acceptance (e.g. you want to buy a computer and the SYMBOL 147 \f "Normal Text"acceptanceSYMBOL 148 \f "Normal Text" comes back with TVs; or the price is contested)

SYMBOL 196 \f "MS LineDraw">courts usually consider this to be price, goods







Koehring v. Glowacki (p. 623): 

Parties couldn't agree on performance terms, bargaining out loud and neither gives up, then there was no agreement

**if it's an auxiliary term and the parties keep dickering about it, that will prevent agreement

–>you can't block agreement using disagreement aboutauxiliary term, though,  unless the disagreement is actually on their lips (actively expressed), but you can block it on performance terms

If you disagree about the auxiliary terms you still have an agreement UNLESS the disagreement is up-front and being discussed






d.  What is material?  (P. 633-5)

Important question b/c if it is material, doc 1 wins.  If not, doc 2 wins.  Look for the following:







-is it surprising?

-how much hardship is created for the other party?

Warranties are held to be material. [Default rule under UCC is that there is a warranty.]  

e.  The Road to Paragraph 3:
SYMBOL 147 \f "Normal Text"hyperspaceSYMBOL 148 \f "Normal Text" - there is no way on paper to get there, courts invent reasons to use it

Rule:  cross out the terms upon which parties disagree. Use ONLY the agreed-upon terms for contract: documents now exactly agree with each other.  Fill in with terms supplied by UCC (e.g. warranty as a default rule). Pretend that this new SYMBOL 147 \f "Normal Text"interpretedSYMBOL 148 \f "Normal Text" document is the one the parties signed






Additional vs. Different Terms:






Gardner Zemke v. Dunham Bush (p. 625)

GZ is a general contractor on a DOE project. DB supplies air conditioner machinery to GZ for that project. GZ sent Doc 1 to DB re warranty terms. DB sent Doc 2 (SYMBOL 147 \f "Normal Text"acceptanceSYMBOL 148 \f "Normal Text") specifying no warranty and says that acceptance subject only to its terms governing (only-my-way). DB supplies the product, they perform.  DB didn't use the right magic words – you must track EXACT language of UCC, to actually say SYMBOL 147 \f "Normal Text"acceptance CONDITIONED upon party 1 assenting termsSYMBOL 148 \f "Normal Text" Remand for further fact-finding.

Court draws distinction between SYMBOL 147 \f "Normal Text"additional termsSYMBOL 148 \f "Normal Text"and SYMBOL 147 \f "Normal Text"different termsSYMBOL 148 \f "Normal Text":








*DIFFERENT TERMS  –> Paragraph 3





*ADDITIONAL TERMS –> Paragraph 2 (and doc 1 wins if they're material)







(Gordley doesn't believe this justification)







Anytime we choose to call a term SYMBOL 147 \f "Normal Text"differentSYMBOL 148 \f "Normal Text", we can goto para 3.  And anytime we choose to call a termSYMBOL 147 \f "Normal Text"additionalSYMBOL 148 \f "Normal Text", we can go to para 2.  These are magicwords for courts to use to go wherever they want within the statute instead of doing what the statute tells them to do (which would never get them into para 3).






* Limits of SYMBOL 147 \f "Normal Text"My-Way-Only ClausesSYMBOL 148 \f "Normal Text" 







Diamond Fruit Growers v. Krack (p. 636)







Krack implicates third-party Metal Matic, which supplied metal coil for the coolers Krack sold to Diamond Fruit.  Krack sent Metal Matic a blank purchase order at beginning of the year followed by advice to ship quantities as they needed them. Metal-Matic's acknowledgment limited their liability to the cost of the coil: language of disclaimer EXACTLY tracks UCC – it is a valid conditional assent clause according to the doctrine (we won't accept order unless...) 







To get to para 3 this time, the court says you notonly need the valid conditional assent clause but also answer:  did party 1 actually assent to it before party 2 acted like there was a contract?
-if answer is yes, then the terms connected to the conditional assent win (doc w)







-if no, then we are in paragraph 3



Rule:   #2 can demand #1's assent, but if s/he doesn't, then we go to Para 3 SYMBOL 147 \f "Normal Text"Knock-Out RuleSYMBOL 148 \f "Normal Text"(cross out conflicting terms). [If #2 doesn't goback and demand express assent, knock out rule applies b/c #2 can't just stick the conditional assent phrase in and then not follow up on it.  Conditional assent imposes an obligation on the drafting party to enforce it!]







Now the courts can go to para 3 whenever they please.  Effect of valid conditional assent clause now is unless you actually have an expressed affirmation of agreement to it by the other party, it's meaningless.  Nothing will stop courts from getting to para 3 except a very, very alert party 2 who keeps bugging party one by asking do you or don't you really, truly assent to my condition?






f.  The Exceptional Case:






Roto-Lith (universally disapproved):







Doc 1 says warranty / Doc 2 says no warranty

If we followed para 2, there would be a warranty (material change, doc 1 wins).  But judge could not stand the idea of allowing a warranty, so he said b/c the change is material, but in his view the party wouldn't have accepted on those terms.  The other party started to perform, last shot fired wins, therefore there is no warranty.  It sounds like he's saying that if a change ismaterial, we go back to the old SYMBOL 147 \f "Normal Text"last shot firedSYMBOL 148 \f "Normal Text" rule!

C.  PRELIMINARY NEGOTIATIONS AS ASSENT




Channel Home Ctr. v. Grossman (p 515)- 1986
DEF was in process of buying a mall, PLF was a home Improvement store interested in leasing space in the mall, signed a letter of intent promising to negotiate SYMBOL 147 \f "Normal Text"in good faithSYMBOL 148 \f "Normal Text"; DEF promised to w/draw store from the lease market

DEF leased the site to PLFs competitor before negotiations were finalized.  Judge reads letter as a mutually obligatory promise to negotiate in good faith (says SYMBOL 147 \f "Normal Text"I'll only negotiate with youSYMBOL 148 \f "Normal Text"); prohibits DEF from getting another offer to force PLF to pay more (it's off the market).   Letter of intent is vastly different than a contract b/c you can theoretically break if you find it unprofitable.

–> law as to what constitutes bad faith is VERY murky: it is unclear whether it is still good faith to break it off for reasons totally unrelated to the negotiation itself

American courts are inclined to enforce promises of good faith negotiation if they can read content into it (e.g. specific limitationnot to negotiate with other parties, in this case)






Key questions:

1.  Did you intend to agree to these limitations? (negotiate in good faith)






2.  What are the limitations?


D.  MISTAKES/CHANGED CIRCUMSTANCES


1.  MUTUAL MISTAKE



Presume honesty, no fraud, etc. – just an honest mistake

There is no clear rule.  Try to find a pattern and analogize to one of the cases.

Error in what you are getting.  When the thing is that you are getting/selling so different from what it turns out to be that your consent should not count as consent





–> voids the contract as though it had never been

–> MISTAKE AS TO THINGS RIGHT NOW_   





(not changed circumstance in the future)




Sherwood v. Walker (670)- 1887

– IMPORTANT

SYMBOL 147 \f "Normal Text"barren cow caseSYMBOL 148 \f "Normal Text"   




Sold cow as beef, assumed it was barren, sold it at a barren-price.

Turned out cow was pregnant.  Refused to go through with sale, since a fertile cow is worth 10 times as much.  Majority: said the seller had a right to rescind, contract falls.  Believe it's a beef cow, in fact it's a breeding cow–> no contract.  Believe it's different in substance.  Dissent: views it purely as a distinction of quality, it's still a cow. 




Griffith v. Brymer

Rent flat expecting a view of the procession to the King's coronation. Procession already cancelled, but they did not know it.  Turns out the flat will have no view.  Contract falls. 




Wood v. Boynton (676) SQUIB

Woman finds a big rock.  Doesn't know what it is.  Takes it to a jeweler whodoesn't know what it is.  He offers her $1 for it.  It turns out to be a diamond.  Contract stands.




Beachcomber Coins v. Boskett (688) SQUIB

Coin collector buys coin.  Buyer and seller both believe it's real.  Turns out to bea fake.  Contract falls.











Firestone & Parson v. Union League (p. 678)

Buyer purchases a painting believing it is by Bierstadt.  Everyone thinks it's byhim.  Turns out later it's really by Key and worth a fraction what they paid for it.  No one knew.  Contract stands. (Inherent risk of such investments is marketvalue fluxuation)



Stradevarius Squib (689-91)

Famous violinist purchases what he believes is a Stradevarius from a collector. Turns out to be a fake.  Contract falls.




West Coast Airlines v. Miner's Aircraft:

West Coast puts valuable jet engines in a container similar to the ones they usefor scrap.  Scrap company comes along and buys containers at the usual scrap price.  Scrap company hauls them away, eventually sells the engine to someone else.  The new buyer new it was a mistake.  Contract selling them falls.




Everettt v. Estate of Sumstad (679 SQUIB)

Couple buys a locked safe at auction.  Auctioneer presented to them as alocked safe.  They had a locksmith open it and found it that it was full of money.  Contract stands. (Auctioneer represented as a sale of safe & SYMBOL 147 \f "Normal Text"mysterySYMBOL 148 \f "Normal Text" contents)




Gartner v. Eikell

Sells land zones for industrial use. Buyer thinks it's usable.  Later finds out thatit is forbidden to build on that land.  Contract falls.




Lenawee Ct. v. Messerly

Parcel of land sold.  Found out that it has lots of waste problems due to illegalsewer.  Condemned by board of health.  Bought as buildable/useable, no one knew it was useless.  As is clause - therefore contract stands. (Risk had been allocated)




Garb-Ko v. Lansing

After agreeing to sell land, seller found out that he would be responsible forcleaning up environmental waste (gas leak).  He wants to rescind so that he doesn't have to pay for clean up.  Court lets him rescind.




PATTERNS:
Distinction b/t knowledge/ignorance in some of the cases (Diamond




 case they had no idea what it was)

The contracts that fall all contained a mistake that EXISTED AT THE TIME the contract was formed.  It COULD HAVE BEEN determined.   The Bierstadt case, as best as anyone could determine, the painting was a Bierstadt (and the risk associated is inherent to the practice of art collecting)

Ways to explain the cases where the contract stands (basically these are exceptions):




-inherent risk to investment




-risk when we know we are ignorant of something




-as is clauses




-gradual change in quality




When contract falls:

all the cases seem to involve a fact which makes the object




unsuitable for the purpose for which it was sold





REST 2 TEST:

It all depends whether the mistake concerns a basic assumption of the parties.  (What do they mean by a basic assumption?  Doesn't matter whether they consciously assumed it.  Even it there wasn't, they still could have assumed it. [!!!]) Does NOT mean a damn thing.   Gordley does not understand it.)



2.  UNILATERAL MISTAKE



Honest Clerical Error




Basic rule:






- SYMBOL 147 \f "Normal Text"honest mistakeSYMBOL 148 \f "Normal Text"





SYMBOL 196 \f "MS LineDraw"> but was NOT a mistake of judgement






- notified other party in reasonable time

- asked for release before anything happens; other side must beput in status quo

-easy case: other party has not changed it's position (use next lowest bid)

-protects against reliance: but there is no bright line rule to decide how much reliance is too much reliance to negate the contract

?? other party should have known better (some jurisdictions use this, some do not)




Elsinore School District v. Kastorff (p. 691)

Contractor makes clerical error, forgets to add in $11,000 in plumbing costs tobid.  Comes in as low bid.  School district picks him.  He finds out his mistake, immediately sends a letter to school district asking to release him from bid.  School district holds meeting and decides to hold him to it.  Forced to pick next-highest bid when he won't perform.  Sues him for difference in contract prices.  Court holds he should be released.




White v. Berenda Mesa Water Distr. (698)

Contractor is not supposed to use soil report, but instead use the bidspecifications.  He relies on the erroneous soil report and bids on the job as though it were merely the excavation of soft shale rock.  In fact, the bid specifications provided notice that it really involved a considerable quantity of hard rock.  This is not an error in adding a figure.  The error is that he failed to look at a report that he should have looked at.  Court held that this was a clerical error.  Tolerant of his mistake, he was allowed to withdraw the bid.




SYMBOL 196 \f "MS LineDraw"> murky line b/t error in judgement vs. clerical error!




a.  Reformation for Mistakes in Transcription:





Travelers Ins. v. Bailey (711)

Ins. Co. tried to reissue policy with different terms after discovering mistake: supposed to say it pays $500 a year for the rest of his life, actually says it will pay $500 a month for the rest of his life. Paid premium for $500/yr. 30 years later they discover the error, it was the insurance company's error. Insurance company wins.  Remedy is reformation: document reformed to reflect actual understanding

Rule: only time you get reformation is when minds meet butthe document does not accurately reflect that understanding. (This is like both parties saying white horse,and meaning blackhorse.  Restatement would allow contract to mean blackhorse and reform the agreement to reflect their original understanding.)





Weird exception to that rule:




Chernick v. US (715)

Bid wrote .7 and .8%, actually meant 7 and 8%.  No evidence that gov'thad understood what he really meant.  Parties did not have an understanding.  Instead of reforming to reflect what he meant, judge reforms it to the percentage of the next lowest bidder (6%) so that gov't can't claim that it is worse off than if it had accepted the next lowest bid.  Cure the mistake to reflect a deal as good as the gov't could have gotten from someone else.

This case is weird and unique.  Judge gives relief even though parties were not in agreement.



3.  CHANGED CIRCUMSTANCES



a.  Impossibility




b.  Impracticability





i.  Physically more difficult





ii.  Economically more difficult - prices change




c.  Frustration of Purpose - value goes away

Doctrine is a wildcard somewhat akin to unconscionability - weird and squishy



Medieval doctrine: SYMBOL 147 \f "Normal Text"so let it be noted that every contract contains an implied clause: SYMBOL 145 \f "Normal Text"provided circumstances don't change.' SYMBOL 147 \f "Normal Text"
SYMBOL 196 \f "MS LineDraw"> died off in 19th Century, then it reappeared in 

Taylor v. Caldwell (p. 717)


a.  IMPOSSIBILITY:




Taylor v. Caldwell (p. 717) -1863




PLF contracts for Surrey Gardens for a grand concert and festival over 4 days.  Fire destroys the hall, DEF cannot fulfill.  PLFs brought suit for damages (money spent promoting event).  Court holds that the contract assumed the music hall would exist, relieves DEF of obligation.







US v. Wegematic (725)-1966

Bid says they have a revolutionary device that will do stupendous things. They win the contract based on this.  Later they say they can't come through, they could not make the device.  Court says you cannot tell people the computer revolution has happened, then later claim that you can't make the revolution happen.  Only reason for failure is capability that seller should have known about, should not have misrepresented those capabilities (said they could do it).  Therefore they do not have the benefit of the defense of impossibility (Similar to an estoppel argument: I said I could do it, now I can't claim it is impossible)




b.  IMPRACTICABILITY





Mineral Park Land Co. v. Howard (squib) (p. 724) -1916

Agreed to remove all the rock from PLFs land.  Took as much as waspractical to take.  Taking more would have meant 10 times the cost, since it was under water.  It could have been done, but it was physically much more difficult.  It was impracticable, obligation absolved.





Transatlantic v. US (728) -1966

Shipping Co contracts to take grain from US to Iran.  Planning to gothrough Suez Canal.  War breaks out in Egypt, forced to sail around the Cape of Good Hope at considerable extra expense.  Court holds generally that the shipper is liable for assuming the risks.  Claims there was already an increased freight cost to the area to account for increased risk.  There was already difficulty in the area, should have been somewhat foreseeable. (?!)

Possible explanation: if one party is better able to foresee the risk, thatis the party which ought to have to bear the risk.  This might also explain when we should have fixed price contracts vs. cost plus contracts.




UCC - codifies doctrine of commercial impracticability





Krell v. Henry (758) -1903



PLFs wanted to rent flat b/c it had a good view of coronation procession.  DEF agreed to rent flat, paid a deposit.  King gets sick, no procession.  PLF wants the rent anyway, DEF wants the deposit back.  Differs from previous case in that this time the court views it from the perspective that when the deal was made, the king was not sick yet: changed circumstance.  Changed circumstance creates a frustration of the purpose for which the parties entered into the contract; therefore court dissolves the obligation.

UCC has section codifying this doctrine of changed circumstance





NOTE: The doctrine of Changed Circumstances differs from the Sharon Steel/Loral cases we looked at earlier in the semester.  In those cases, a change in market conditions prompted a renegotiation of the contract and the other party agreed.  The dispute was over whether that change was valid or the original contract still governed.  In these new cases, there is no such agreement.  (For comparison, imagine the US HAD in fact agreed to pay Transatlantic more to sail around the Cape of Good Hope, then changed it's mind--- that would be the Sharon Steel/Loral paradigm, and the accompanying UCC section regarding Good Faith)




c.  Results Contracts
Result contract - fault is not supposed to matter (e.g. I own a factory and contract to product goods for you.  My suppliers screw up and I can't perform.  I am still liable to you, but I can sue my suppliers.)





Best efforts/reasonable efforts contract is the converse - fault DOES matter





Results Contract:




SYMBOL 147 \f "Normal Text"Force MajeureSYMBOL 148 \f "Normal Text" - acts of god, events you cannot prevent (war, natural disaster), not liable for these 





not liable:
a.  I die







b.  War breaks out







c.  Fire 






Vs.  





liable:

a.  I don't have funds to perform







b.  My suppliers screw up


   



   
c.  My creditors repo my boat




Sometimes it's hard to distinguish: 

vague rule - if it was a thing that someone could not have avoided, you get off

III.  UNJUST ENRICHMENT
SYMBOL 147 \f "Normal Text"Somehow I profited, but it's not a contract, a tort or a propertySYMBOL 147 \f "Normal Text"

2 different categories:

A.  Emergency medical care is exception to consent/agreement requirement: if you need the care, and a doctor provides it to save you, you will be required to pay for it











B.  Law of Unjust Enrichment says that if you accept the services knowing that someone expects to get paid, you have to pay



Nursing Care Services v. Dobos (p. 477) - 1980



Old woman rec'd nursing care over extended period, ordered by doctor



Only agreed to care for one of three periods (that was a contract)

The other two periods, she thought Medicare would pay, didn't fire nurses, accepted services.  Court says she has to pay for it.



Day v. Caton (p. 483)




SYMBOL 147 \f "Normal Text"Good fences make good neighbors!SYMBOL 148 \f "Normal Text"  NOT.

Man builds wall between his property and his neighbor.  Assumed that neighbor, who saw wall being built, would pay for half.  Neighbor eventually uses wall.  Law of unjust enrichment: silence can be assent.



Gordley's Pool installation hypo (pool installer puts pool in your backyard by mistake, you watch him do it silently knowing he's making a mistake, you have to pay for pool)



Bastion v. Gafford (p. 485)



DEF asks PLF if he wants to build an office building on his property.  PLF says SYMBOL 147 \f "Normal Text"sure!SYMBOL 148 \f "Normal Text"  And draws up plans at considerable expense;  goes to bank to get financing, can only get it at terms not acceptable to DEF.  DEF has someone else draw up new plans and someone else builds structure.  Under law of unjust enrichment: DEF does not have to pay because he didn't use PLF's plans, wasn't enriched by them –  all this law  asks is SYMBOL 147 \f "Normal Text"did I make you richer?SYMBOL 148 \f "Normal Text"
C.  Implied-in-fact contract:
Implied-in-fact contract is different: no enrichment required; it's enough to request and receive the service

IV.  BREACH

A. SERVICES -  SUBSTANTIAL PERFORMANCE



SUBSTANTIAL PERFORMANCE DOES NOT APPLY TO GOODS
It matters b/c if there is NO substantial performance, the other party can get a restitutionmeasure if it is more favorable.
BAD FAITH:  some courts say whenever there is bad faith, there is no substantial performance



Jacob & Youngs v. Kent (893)

PLF used wrong brand of pipe in building a country residence.  Replacing the pipewould have mean tearing down the house almost.  No appreciable quality difference in pipe.   Court rules it is a trivial transgression, no value.  No damages.

Normally with substantial performance: contractor entitled to get contract price less cost of finishing the job/fixing the problem.  

BUT here the court uses _difference in value_ as measure of damages NOT the cost of tearing down the house and replacing the pipe [EXACT SAME QUESTION AS PEEVYHOUSE]





SYMBOL 196 \f "MS LineDraw"> when damages to complete/remedy are out of proportion to good obtained,absurdly high, court can use value 



OW Grun Roofing v. Cope (900)

Roofer puts up roof w/ ugly yellow streaks in it.  Mistake is unintentional.  PLF can fixthe roof only by replacing it.  Court finds that home owner has a right to have the roof done w/o streaks, therefore, right to replacement.   Roofer cannot sue on restitution b/c perceived value conferred is NIL (worthless roof).  Roofer thus does not get paid, and is stuck paying for the difference in getting someone else to do the job.

RULE:  Home owner has right to get EXACTLY what he ordered b/c of personal nature of an abode. BUT see backwards house case below!

Swimming Pool Beams Case: same thing (SYMBOL 147 \f "Normal Text"Aesthetic ValueSYMBOL 148 \f "Normal Text" Remedy, below)





Kreyer v. Driscoll (897)

Home construction contract - contractor fails to complete the job, leaving lots of workundone.  No substantial performance: contractor owed restitution damages for the work performed so far.  $35k value conferred,



according to this opinion, would only get the $35k 

Principle: if you don't do enough work, you can ONLY get restitution.  You can no longer call upon the contract for damages based on the contract price.  No way of knowing in advance how much is enough.




Ask:




Was breach willful?




Am I getting something different than I ordered?




How much did you do?



B.  GOODS




SYMBOL 147 \f "Normal Text"Perfect Tender RuleSYMBOL 148 \f "Normal Text"
–> goods have to be perfect or I'm entitled to reject them (UCC 2-601)

UCC 2-601: if the goods fail in ANY respect, the buyer can reject the whole



–> this was common law at the time BUT UCC softens it




REQUIRES: good faith




**buyer cannot reject for trivial reason b/c the price has dropped

–> buyer entitled to difference b/t contract and market price (money needed to go out and cover)

CURE -  Normally, no right to cure (fix the problem by producing conforming goods) buyer can just reject the entire shipment if it is not perfect



1.  Single Shipment
UCC 2-508, Para. 1:  tender rejected for not conforming but time for performance not yet expired, there is a right to cure IF cure happensw/n contract time (whenever performance is due); if there is no date in the contract, the default rule is a SYMBOL 147 \f "Normal Text"reasonable timeSYMBOL 148 \f "Normal Text" (whatever that means)

Para. 2: If Seller had SYMBOL 147 \f "Normal Text"reasonable groundsSYMBOL 148 \f "Normal Text" to BELIEVE goods would be acceptable, seller may get additional SYMBOL 147 \f "Normal Text"reasonable timeSYMBOL 148 \f "Normal Text" beyond the contract period.  Ask: would it be reasonable to believe that goods would be acceptable to buyer (if price knocked down)?  If so, there is a right to a reasonable time to tender the conforming goods.



–> right to perform w/n a reasonable time (extension to contract period)





** reasonable time takes buyers needs into account**





TW Oil v. Consolidated Edison (908)

Contract to sell oil shipment.  PLF sold shipment as having a sulfurcontent of .5%.  Found out upon arrival that it had a content of .52%.  As long as it's under 1%, the DEF can use the oil and the PLF knew this.  After delivery, found out that it was actually .92%.   Reasonable to believe that if they had known it was .92%, it would have been reasonable to believe they adjusted the price, buyer would accept it.   

Buyer rejected the oil.  Price had dropped, they wanted to get out of contract.  Rejected cure of .5% oil which could have been delivered a few days later.

Code just says SYMBOL 147 \f "Normal Text"if there is a reasonable beliefSYMBOL 148 \f "Normal Text" – in this case he had no belief, but would have had the belief had he known!   Court says that this still conforms to the UCC.



2.  Installment (series of shipments)

UCC 2-612, Para 2: buyer can reject non-conforming installment, if it substantially impairs the value of the installment and cannot be cured





–> otherwise have to take it? (Like substantial performance)





–> if it does substantially impair, you have a right to cure




a.  What did the goods look like?  Is value substantially impaired?




b.  Can you cure?  If you can, I have to take it.

BUT If the value of the installment impairs the value of the whole, can get out of the entire contract.




Continental Forest Products v. White Lumber (905)




Installment contract for plywood.  First shipment did not meet specifications. Second Shipment did not either.  First installment cured.  Price reduced for off-quality lumber – that counts as a cure.  Did not impair value of the rest of the shipments therefore contract cannot be voided.


C.  MATERIAL BREACH
Other Party is in:

1.  Partial Breach: contract still good, right to cure, finish the job; but as of right now I don't have to pay progress payment until you fix the problem.  This means you don't get paid FOR NOW.




2.  Total Breach: entitled to say goodbye forever.  This means GO TO HELL.

Part way through the job, I can say you must continue/fix the problem before I makewhatever payment is due to you.  But if the problem is so egregious, I can call it a total breach, and say goodbye, you never have a chance to remedy and I will sue you for damages (and I get my choice of restitution or expectation damages)

Line b/t partial and total is fuzzy: but the consequence of getting it wrong is DEADLY - contractor better be right b/c only circumstances justifying w/holding of progress payment otherwise SHE is now in breach for non-payment!!  

–> the suddenly sub has right to either contract or restitution damages




–> very subjective call, rights now will turn on what court finds later!



Look at:

1.  How much of the work is done?  Not making a payment is a breach

2.  Funny-lookingness? Damage caused? (Knocking down wall, painting roof streaky) - partial, w/hold until fixed




3. Is it a willful thing or just a mistake?  

4.  What are the guy's alternatives?  Does he _have_ to say goodbye forever? How fixable is it?  Does he have to react right away if he's going to react at all?  Cost of waiting to fix it?  Have you done something so bad that I shouldn't trust you anymore (ie your promise to perform isn't worth anything)?  Fairness: if party saying goodbye will profit and cause lots of loss to the other party, maybe more patience is required?




K & G Constr. V. Harris (970)

Contractor building structure hires sub to do grading work.  Sub bulldozed too near thehouse and caused walls to fall down.  Sub refused to pay to repair the walls.  Contractor withheld progress payment to pay for the damage.  Sub then walks off the job.  Material breach (1) when sub pulled down the walls; (2) when sub walked off the job.  Held for contractor.  Never determined whether total or partial b/c sub walked.  After breaching, sub can ask for restitutionary damages but that is ALL she is entitled to.

Contractor may treat a total breach as partial if SHE so chooses, but thenwaives the remedy for total breach.


What counts as partial or material breach?



Walker & Co v. Harrison (975)

Drycleaners needed a sign.  Leased-to-Own one, including maintenance/service to keepit looking nice.  After a week, someone threw a tomato at the sign and it stuck there.  There was also rust and spider webs.   Owner kept calling for about a week, getting no response for need for service.  Sent a telegram saying the sign company is in breach by not maintaining sign, refuses to pay any more, repudiates the contract.

Holding: the tomato was irritating but not material.  Owner is the one in breach, not the sign company.  Had no right to terminate the contract.




-if owner had treated it as a partial breach, he could have w/held 1 payment until sign fixed, and been in a somewhat better position than having treated it as total breach


D.   CONDITIONS VS. PROMISES



Promise = commitment, liable for breaking

Condition = whatever promised is conditional upon something else happening




e.g. Scott v. Maraguez case (ship lumber if he buys a boat)




Mattei (promise to buy land if should get satisfactory leases)

Old doctrine: you can waive a condition w/o consideration.  Modifying promises requiresconsideration.  Restatatement allows modification if it will make promise fair (Angel, the garbage collector).  

Once modified: condition can be reinstated.  Promises, once modified,cannot be put back to what it used to be!




Additional differences w/ promises and conditions:






Cannot sue me for breaking a condition (true of conditions out of my power)





SYMBOL 196 \f "MS LineDraw"> but in a result contract, keeping promise can be out of your power, and youare still liable (UNLESS impossibility, impracticability, changed circumstances doctrine applies)

SYMBOL 196 \f "MS LineDraw"> but with conditions, I am not liable for breaking it _even if it is w/n mypower_ to keep it

1.  NO Doctrine of Substantial Performance w/ Conditions – all or nothing!






Brown-Marx Assoc. v. Emigrant Savings Bank (915)

Developer pays option fee for commercial loan on office contract.  Bank willmake loan if he satisfies several conditions: rental requirement, appraisal etc.   Developer does not fulfill rental requirement.  Bank refused to make the loan. Developer short by $85,000 in leases.  Argues substantial performance but loses.  There is no substantial performance of conditions!  They fell short, and that is all that matters (even if it had been $1, bank could still refuse to make the loan under traditional doctrine).   Bank _could_ waive the condition butthey don't have to.



2.  Presumption of Being a Promise, Not a Condition




Howard v. Federal Crop Ins. Corp. (925)

PLF alleged crops destroyed by rain.  Plowed them under before inspector fromins co came out to inspect damage.  Contract required inspection before pay off.  If it's a condition: insurance co does not have to pay if crops plowed under. Lower court ruled it was a condition as a matter of law.  Appeals court says it could have been a promise rather than a condition. 

Presumption: contracts to be construed against the parties who drafted them if it was a condition, it would be as though there had been no insurance.  Therefore presume it was a promise



3.  Duty to Try to Fulfil the Condition in Good Faith






Vanadium Corp v. Fidelity & Deposit Co. (929)

Mining co tries to sell lease interest in vanadium mine on Navajo land.  Saleconditioned upon approval of Secretary of Interior.  Does not approve it b/c buyer did not submit the documents.  Buyer no longer wanted the lease.  Buyer didn't do what he was supposed to, so he does not get his deposit back.





*Condition is an implied promise to act in good faith!

*Parties have definitively made up minds to go ahead, just don't know whether can get gov't permission




4.  Condition Leaves Option Open to Change Mind:





Winslow v. Mell (932)

Looks like Scott v. Maragues: contract if DEF bought land, PLF could log it. DEF did not get rights to additional tract.  Held: claim based on that tract is excluded b/c it was a condition.  

Point is that condition leaves option open: may or may not decide to trigger the contract.  Very different than needing approval by Secretary of the Interior – cannot go forward w/o Secretary's approval.

Distinction - Like Wood v. Lady Duc Gordon - would party signing contract think he is SUPPOSED to fulfill duties? if the answer is yes, a reasonable person would think there is a duty to do those things, 

Timberland: would reasonable person think there is now a duty to go out and buy it? the answer is no, I'm leaving my options open




5.  Subjective Conditions

Restatement 2, 228: objective standard of reasonableness is the preferredinterpretation - SYMBOL 147 \f "Normal Text"whether a reasonable person in the position of the obligor would be satisfiedSYMBOL 148 \f "Normal Text"
WARNING: if the contract can be cancelled for any reason or no reason, that isTOO subjective.  Lack of consideration/ illusory promise!



Morin Bldg Prod v. Baystone Construction (935)

Contractor hires subcontractor to put up aluminum walls.  Owner stipulates thatarchitects/owners satisfaction w/ regard to artistic effect shall be final.  Viewed in sunlight from an acute angle, walls had a striped effect.  Contractor pulled them down and had a new subcontractor replace them, refused to pay Morin. Contract written to provide a subjective standard based on owner's whim.  Judge inserted an objected SYMBOL 147 \f "Normal Text"reasonable personSYMBOL 148 \f "Normal Text" standard: if a reasonable person would accept it, GM has to accept it.  Only known opinion where artistic effect gets turned intoan objective condition!
Unconscionability?  No one in their right mind would have signed a contract allowing GM this sort of unreasonably flexibility.

Impossibility?  The mill finish specified could not possibly have created the uniformity specified; if they really wanted that uniformity, they would have ordered painted siding.




Mattei: (100)
Leases for shopping center have to be satisfactory to seller.  Condition is subjective, and allowed.












Forman (939)

Credit worthiness, held to be subjective.  Seller conditions sale on buyers creditworthiness.  Refuses to sell.  BUT buyer recovers anyway b/c seller was really trying to raise price, interest rate (bad faith)




Fursmidt v. Hotel Abbey (939)
Laundry service must satisfy hotel's standards.  Hotel fires before contract end b/c not satisfied.  Court holds to be subjective: fancy, taste, sensibility.  Hotel's honest dissatisfaction is enough to cancel contract.



6.  Objective Conditions 





Paradigm: architectural certification, there are building codes and industry standards to go by



7.  Forfeiture and Unfair Conditions





1.  Is it an adhesion contract?

2.  Can we get rid of the condition w/o harming the party who wrote it in? 





3.  Will one party suffer forfeiture (of the insurance policy)?

UCC 2-302- unconscionability provision: judges can give relief if something isunfair



Aetna Casualty v. Murphy (951)

Liability Insurance policy requires prompt notice of claim in order to pay out aclaim.  Insured doesn't provide notice of claim for 2 years.   Company does not want to pay.  Court holds that the condition can go away if there is no prejudice/damage, but DEF failed to fulfil the burden of proof.  DEF loses insurance coverage claim b/c of this failure.  

Three prong test to make condition go away:  

a.  DEF never had an opportunity to bargain for the terms–just signed a fixed form (contract of adhesion).  

b.  Paid the money for policy, event happened that should trigger payment, and yet if condition enforced, he would lose his right to payment.  

c.  Insured provides evidence of no damage to insurer by delay.




Burne v. Franklin Life Ins. (957)
Family kept accident victim alive by artificial life support.  Had he died immediately, w/n 90 days, policy would have paid $30k.  Since he was kept alive for 4.5 years, company would only pay $15k.  Uses fairness, policy argument.   Court makes the condition go away.  





Contract of Adhesion puts a big burden on one person when other party could probably bear the burden more.


E.  DIVISIBLE PERFORMANCE



(p. 974-5) - Contract to build 10 houses for a total of $10 million.

Is it ONE contract to build TEN houses or is it really TEN contracts to build ONE house?  It matters because if after building 7 houses, the contractor then stops this will determine whether seven contracts have been fully performed (worth $7 million) or whether there was a material breech entitling the contractor only to restitution damages.

RESTATEMENT TEST: is it possible to parse out the contract into part performances?(I.e. each house = $1million, not each is different and worth different amount) Does it make sense to regard it as paired equivalencies?   







F.  ANTICIPATORY REPUDIATION / ANTICIPATORY BREECH


1.  Anticipatory Repudiation
 Right to sue prior to date of performance because DEF made it clear he WOULD breech. 




Triggers for Anticipatory Repudiation:








1.  Say you won't do it (if you declare you won't perform contract, I can take you at your word)





2.  Take action radically inconsistent w/ intention to perform





3.  Just so hard to put up with that judge does not like me and will count my behavior as a breech
UCC 2-711: 

(a) if reasonable grounds arise for one party to doubt the performance of the other, it may decade SYMBOL 147 \f "Normal Text"adequate assuranceSYMBOL 148 \f "Normal Text", and SYMBOL 147 \f "Normal Text"if commercially reasonableSYMBOL 148 \f "Normal Text" may suspend performance until that assurance arrives.

(b) SYMBOL 147 \f "Normal Text"reasonablenessSYMBOL 148 \f "Normal Text" of insecurity and adequacy of assurance determined by SYMBOL 147 \f "Normal Text"commercial standardsSYMBOL 148 \f "Normal Text"
(d.) failure to deliver assurance w/n 30 days equals repudiation (breech) of the contract

UCC 2-713 - Party can retract the repudiation UNLESS other party shows that itconsiders the repudiation to be final OR changes its position in reliance on the repudiation.  If the other party does one of these things, the repudiation cannot be retracted and is a breech.





–> all the other party has to do is say, SYMBOL 147 \f "Normal Text"I will treat that statement as final.  I hereby consider you to be in breachSYMBOL 148 \f "Normal Text"






Hochster v. De La Tour (984)

PLF hired by DEF as a courier in April for job to begin on 6/1.  In May, PLFnotified DEF wasn't going to hire him.  Sues prior to 6/1.  

Anticipatory Repudiation:  Right to sue prior to date of performance because DEF made it clear he WOULD breech.



Unique Systems v. Zotos (992)
Contract already formed.  Later try to add condition saying SYMBOL 147 \f "Normal Text"Either you perform test or I won't go through with the deal.SYMBOL 148 \f "Normal Text"  Not allowed, is a breech – no right to add new condition, not originally part of the deal by threatening non-performance.  It constitutes anticipatory breech (if you don't do this, I will breech).  You CAN ask for the tests w/o threatening the breech.




Retraction of Repudiation:






Seacoast (993)
Repudiate.  Other side says it will give them 3 days to change their mind, drawing a line in the sand.  The three days pass.  Just before the other side is about to sign a replacement contract w/ someone else, they retract repudiation and say they want back in.  Judge says that the retraction of repudiation was invalid.  After those three days passed, it became final.

Analogy: Waive a condition, can reinstate it before you change your position in reliance.  You cannot stop reinstatement by viewing it as final.  Here you can.




Wholesale Sand and Gravel v. Decker (990)

PLF agreed to do excavation work on DEF's driveway.  90 days for payment, butno specification of when work must be complete.  DEF assumed he had 90 days.  PLF tried to do it, driveway too wet.  Failed to returned.  Promised to show up, failed to.  DEF said SYMBOL 147 \f "Normal Text"show up tomorrow or I'll fire you




–> Failure constituted a material breach: if you allow it to count as a total breach, right to tell him to go to hell and kill the contract (then you don't need anticipatory repudiation)





–> Weird anticipatory repudiation b/c DEF was begging and pleading for PLF to finish

–> breech of implied contractual duty could make it total breech 



2.  ASSURANCE OF PERFORMANCE



They say they can perform and you don't believe them:

UCC 2-609: make a written demand for adequate assurance

REST: if circumstances have arisen in which a reasonable person would doubt your ability to perform, you have the right to ask for an assurance.  Not just words but SOMETHING concrete: e.g. perform a test on equipment, deposit money in escrow.

UCC 2-704/5: if find out buyer becoming insolvent, can stop shipment of goods

Assurance must be SYMBOL 147 \f "Normal Text"reasonableSYMBOL 148 \f "Normal Text" : squishy; if it turns out to not be reasonable, then person demanding it is in total breach!




To what extent can circumstances change?



PDM v. Brookhaven (1001)
Contract for PDM to build water tank.  Brookhaven doesn't have to pay until tank completed, getting a loan.  PDM contacted and demanded that money be deposited in escrow, get the loan now.  Work will not begin until money in escrow.

–> court does not allow this new condition, redrafting contract w/ new payment terms in the absence of a change in Brookhaven's financial condition

Something must have changed since contract was signed for thisnew provision to be permissible




AMF v. McDonalds (1007)

McD's orders a number of computers from AMF.  Computers don't work.    Havemeeting to hold up the order until assurance rec'd.  Asked for assurance, never asked for written assurance.  UCC 2-609: specifies assurance must be WRITTEN . Case says no formal notice requirement.   Holding for McD's.


G.  ORDER OF PERFORMANCE


Who has to perform first?  


Default Rules Govern:



1.  If your performance takes time, you have to perform first 




paradigm situation is a construction contract




–> after contractor performs, gets paid




–> in practice this is not followed: contractors build some, then get paid b/c they usually need the money to finish


**this is not the common law rule because courts want a simple rule so they don't have to ask what is fair

2.  If performances can be made instantly, they must occur simultaneously.  


SYMBOL 147 \f "Normal Text"TenderingSYMBOL 148 \f "Normal Text" - put the goods and the money down on the table, or exchanging the SYMBOL 147 \f "Normal Text"stuffSYMBOL 148 \f "Normal Text" at the same time.  Can use a piece of paper as a receipt authorizing possession.  




–> if both parties refuse to show their goods, both have failed to tender, neither can sue for breach: they both did

**if one pulls his stuff out and the other doesn't, the one who doesn't is in default




–> each party's performance is a condition of the other party's performance being due

V.  DAMAGES & REMEDIES


A.  TYPES OF DAMAGES - overview

Non-Breaching Party has a choice as to which method of damages to pursue

1.  Expenses so far plus lost profit (it was a profitable contract), based on what we promised, value of the contract



or 

2.  Restitution remedy (it was not a profitable contract), based solely onthe value conferred

UNLESS the contract has been substantially performed already–then onlyexpectation damages are allowed!

Breaching Party can ONLY pursue restitution damages for value of work actuallyperformed (NO expectation interest!)






1.  Expectation Interest (put the victim forward to where that party would have been hadthe promise not been breached)




*Damages

*Specific Performance (court forces party to do what they promised)




2.  Reliance (give you enough $ to put you back where you would have been had Inever made the promise and then broken it)





*Damages



3.  Restitution (make a party disgorge the amount by which they have been unjustlyenriched)





*Damages

Note: all of these damages are COMPENSATORY.  You will very, very, very rarely getPUNITIVE damages in contracts.


B.   EXPECTATION INTEREST:



Louis Caroline Nursing Home v. Dix Construction (228)

Contract to build a new nursing home.  Nursing home fulfilled obligations, butconstruction company did not fulfill the contract.  Nursing company must go to substitute contractor, but cost of completion is not more than original contract.   Court rules that PLF is entitled to be made whole and no more.  PLF wants the market value of the property as it would have been when completed.  All they got was the cost of completing the job. Under this case nursing home will still get the $3.5 million in value, but they have to actually go out and complete the job

Hypo: Costs $1million to build under the contract now.  Already spent $400k,then contractor walks off job.  Two bids to finish: $700k and $500k.  Market value when completed is $3.5million.  In the case of the $700k, you get $100kbecause that is the only extra amount you have to pay.  If the construction total costs $1million or less, they got everything promised.


.
2.  DIMINUTION OF VALUE:



Peevyhouse v. Garland Coal Mining (230)




(Oklahoma Strip Mining Case) Farmer leased part of farm to mining company for strip mining.  Agreement specifically requires mining company to restore land to previous status.  Mining company failed to do that.  Court uses SYMBOL 147 \f "Normal Text"diminution of valueSYMBOL 148 \f "Normal Text" of land (which was trivial, a few hundred dollars) as measure of damages, whereas restoring the land would cost $29,000. [Impracticability: could it be like the gravel that is under water?  But it was totally foreseeable!]

BUT What if the farmer loved the land?  The $29k could have been required solely for this reason, to protect the land for sentimental reasons.  Then this decision seems wrong.



Hideous Statue Hypo: decide in advance to lower property value by erecting anugly statue at a cost of $50k.  Value to collector is immense, far more than $50k and not measurable by property's market value.  Artists walks off the job.  Finding another artist requires a new contract of $55k.  You get $5k in damages, the loss of property value is irrelevant b/c you decided in advance to decrease the property value.



3.  REPLACEMENT COST:






Eastern Steamship Lines v. US

Company leases steamship to gov't as a troop transport during WWII.  Torestore the ship to the original condition would cost $4million.  To buy a brand new ship would only cost $2million.



4.  AESTHETIC VALUE







City School Dist of Elmira v. McClane Constr. (242)

Aesthetic Swimming Pool Case,  Swimming pool designed w/ SYMBOL 147 \f "Normal Text"beautiful beamsSYMBOL 148 \f "Normal Text" as an architectural feature.  Supplier provides ugly, stained beams ruining the effect of the design.  Court awards huge amount needed to replace the beams with the ones ordered.




Grossman Holdings v. Hourihan (243)

Backwards House Case.  Contractor builds house as a mirror image of what house is supposed to be.  Client had told them not to do this and to build it as designed. Court says it would be wasteful to tear down and rebuild it.  (Whatabout lack of good faith?  They did it intentionally!)



Droher v. Toushin (241)
Sagging Floor Case.  House built w/ low basement and sagging floor.  Huge cost to repair and fix the house.  Court awards difference in market price damages (lower amount)

Very hard to lie down a clear rule!  As soon as it *matters*, do you givecost of completion?  How do you tell?

C.  SPECIFIC PERFORMANCE
Traditional rule says that you only get specific performance if the expectation damagesare somehow inadequate.  Has a wholly historical origin (split b/t common law and equitycourts in England)



**It has to be either unique, or impossible to cover, in order to get specific performance**



London Bucket v. Stewart (312)

Hotel contracts for installation of heating system.  Contractor uses inferior quality, it doesnot function and he does not finish.  Breach proven, hotel wants specific performance (force contractor to do the job as contracted).  Court says no: monetary damages would solve the problem and he could hire someone else to finish it.

1.  Anything SYMBOL 147 \f "Normal Text"fungibleSYMBOL 148 \f "Normal Text" (incl. services & commodity goods) gets no specific performance

 


Weathersby v. Gore (321)



If it's a good readily available on the market, you get damages to cover.  No specific performance.

BUT 

If The Thing is just like any other such Thing, but it is suddenly nearly impossible to procure it on the market (e.g. car right after WWII), you can get specific performance




BUT




Laclede Gas v. Amoco (319)

There was a breach when Amoco tried to stop supplying gas to Laclede.  Getsspecific performance even though propane is fungible.  BUT court finds that infact there are impediments to covering with propane from an alternate source.  Damages are not ascertainable b/c it's impossible to know right now how much it will cost years down the road for alternate supply, giving the fluxuations in the world market for energy.  

–> Another example of Uncertainty Rule: remedy at law is inadequate because damages are uncertain therefore court gives specific performance

–> if it is administratively difficult for the court to enforce, that is justification not to order specific  performance

Rule: performance which is ordered must be reasonably certain and ascertainable (can't order person to do something if it is too unclear what is supposed to be done).



2.  Land












For Land you get specific performance 




BUT




Van Wagner Advertising v. M Enterprises (317)



Owner leases space for a billboard.  Court refuses to give specific performancefor that sign and viewed at as general commercial space.   Gave monetary damages only. Issue: is the sign space unique?



3.  Stocks/Bonds of a particular company:


Stocks and bonds of a particular company are sufficiently unique to force specific performance (you can't substitute the instruments for different companies)



4.  Employment






Courts will NOT:

-enforce specific performance in employment contracts (p. 322)





-SYMBOL 147 \f "Normal Text"order someone to perform personal or creative servicesSYMBOL 148 \f "Normal Text"
–> even if service rendered is unique (special portrait artist, for example)






Justification: what if the person is annoyed and now no longerperforms at full abilities (impossible to prove).  Looks too much like slavery.
–> traditionally, also will not order an employer to take back an employee (if it involves a close personal relationship)

**changed with discrimination suits: statute entitles them to get their jobs back;  trend now is to order reinstatement in large-ish companies where personal relationship is less an issue.


C.  SALE OF SERVICES (Construction Contracts)



SUBSTANTIAL PERFORMANCE / MATERIAL BREACH




Courts treats this as an axiom: 



a nanosecond after signing contract, damages owed for breach


1.  CLIENT STOPS PAYING, CHANGES MIND:




Aiello Construction v. Nationwide Tractor Trailor (245)

PLF was a construction company contracted to grade the land.  DEF agreed to pay in monthly installments.  DEF made one installment and ran out of money.  PLF stopped work and sued for breach.  Court says both of the following are acceptable measures of expectation damages:





Measure of Damages = Costs so far + profit

 


OR Damages = Entire contract price - cost saved 


As long as there is no loss in the contract, both ways of figuring it will come out the same.  Remember iteither way.


2.  SUBSTANTIAL PERFORMANCE

If the contract was substantially performed (but not quite completely):




Damages = contract price - cost of remedying whatever is missing

–> NO restitution allowed!  ONLY get contract price!  If it was a losing contract,the contractor is out of luck!



3. RETAILERS/CONTRACTORS CAPABLE OF INFINITE CONTRACTS



Wired Music v. Clark (248)

Person contracts for 3 years to subscribe to music service.  Moves out beforeexpiration of contract, stuck owing 19 months.  Someone else moves into his former store space and picks up the contract, Clark tries to assign contract.  Wired says no to this–they are making a second contract with the new guy, and Clark still owes them for 19 months.  If Clark had kept contract, Wired would have sold a second contract, making 2 different profits.  Wired could make an infinite number of contracts in theory, profiting off of all of them.  





Rule: treat it as though infinite number of sales possible, loss ofone cannot be replaced by sale of another (Why are we following arule that says that you are entitled to make profit on work you have never done??)




Vitex Mfg. Corp v. Caribex Corp (249)
Overhead = fixed costs, have to spend it anyway to stay in business.  Does NOT figure into damages calculation - just SYMBOL 147 \f "Normal Text"grossSYMBOL 148 \f "Normal Text" PROFIT.

Hypo: Factory to make widget. $2million in fixed costs, $1million in amortized costs to build the factory, supplies per widget cost $5 per unit.  Offer to sell 1 million widget at a cost of $10million (supplies cost $5million, $1million amortized costs, $2million in overhead, expect a $2 million profit).  An hour later the buyer says he does not want to buy the contracted widget.   Question: how much money do you have to pay the factory owner to put him exactly where he would have been had contract been performed?  Answer: $5 million

Rule: it doesn't matter how you allocate the overhead.  You have tospend the money anyway-- it is of NO CONCERN to the parties in the contract.  




E.  SALE OF GOODS



1.  Seller Breaches:



Damages Owed to Buyer =



a.  Market - Contract Price                       [cover is optional]


or
b.  Cover (Replacement Cost) - Contract Price

c.  Maybe consequential/incidental damages (e.g. cows die b/c grain not delivered)



 

Example: Cover - Contract Price:





Contract price is $20/ton,  Cover price is $22/ton





Damages = $2/ton x 10,000tons, $20,000




 Incidental/Consequential Damages:   





Loss suffered b/c you did not deliver the coal to me (having to shut down the factory), you have a duty to cover, but whatever you suffer in the mean time is consequential damages.  What if it is grain and the cows die before you can cover?  That counts, as does anything that is outside the profit I would have made, or the actual replacement of the SYMBOL 147 \f "Normal Text"stuffSYMBOL 148 \f "Normal Text".




-If cover is higher than market, as long as the transaction was at arms lengthand reasonable, buyer gets it

-If cover is lower than market, there are 2 schools of thought: (1) you did itbecause you are exceptionally clever and you've earned the extra money (you get market and pocket the extra), (2) you get only the actual damages

UCC 2-713 (P. 109): Buyer's remedy is Market minus Contract price

UCC 2-712: remedy is cover minus contract price + incidental damages




UCC 2-715: also get incidental and consequential damages



2.  Buyer Breaches:









Assumes that there is a limited quantity or one of a kind item:



Damages Owed to Seller:



a.  Contract - resale price (UCC 2-706) OR




b.  Contract price - market price (UCC 2-708)




E.g. 
$20k contract price, but market falls to




$18k market price.
$ 2k damages to seller.  OR




$18.5k resale price –> $ 1.5k damages
OR 

imagine you can't sell it and have to sell it as scrap, $ 3k resale price –> $17k damages




***Analog to cover is SYMBOL 147 \f "Normal Text"resaleSYMBOL 148 \f "Normal Text": sell goods to someone else, has to be  SYMBOL 147 \f "Normal Text"honestSYMBOL 148 \f "Normal Text",just like cover. ***



3.   LOST VOLUME SELLERS





= A seller entitled to infinite number of sales!





Formula:
 gross profit + incidental damages (storage) 

a.  Ask if there is any way he could have sold The Thing twice w/o committing fraud?

b.  then look at his PROFIT, not his retail sales cost! (Difference between what he bought the goods for, and what he sold them for OR contract price minus cost saved)  –> to this core damage, we add consequential damages





Neri v. Retail Marine Corp. (254)

Man orders a boat from dealer (special order).  Decides not to buy it after all b/c he must be hospitalized.  Seller receives the boat and after a few months finds another buyer at the same price.  Court holds that seller is entitled to the profit both from the original sale and the sale tothe replacement buyer.  He was a dealer, and could have sold an unlimited number of boats.  He would have had 2 sales had the original buyer not finked out.







Boat invoice cost to dealer is $16k







Sales price is $20k







Profit is $4k per boat 







SYMBOL 196 \f "MS LineDraw"> $4k is the amount of general damages

SYMBOL 147 \f "Normal Text"Nanosecond RuleSYMBOL 148 \f "Normal Text" – cannot change mind about thecontract a nanosecond after completion.


E.  LIMITS AND QUALIFICATIONS TO CONSEQUENTIAL DAMAGES



1.  Duty to Mitigate



2.  Employment - special case



3.  Foreseeability of Damages



4.  Uncertainty of Damages



5.  Emotional Distress



6. + Punitive Damages 



7. + Liquidated Damages



1.  DUTY TO MITIGATE DAMAGES



Duty to minimize the amount that I am hurt by the contract breach




What counts as mitigation?  You must behave reasonably!

-Scrapping of pool tables unnecessarily, Madsen v. Murrey, 263




 
-Do not have to hock your jewels to cover frozen assets, Bank One v.Taylor,264

-Duty to cover if that will minimize damages (if I need your grain for my cows and you don't deliver it, I can't let the cows die and send you a bill for them if I could buy the grain somewhere else).




Rockingham Cty v. Luten Bridge (260)
County contracted for bridge.  Decided they did not want a bridge.  Notified contractor early on that they no longer wanted bridge and work should stop.  Contractor built it anyway then sued for contract price.   Original formula Damages = profit + costs so far

Rule: duty to mitigate damages means that work has to stop whennotification received. Contractor gets only profit and costs so far at moment of notification



2.  EMPLOYMENT – SPECIAL RULES



a.  No Duty to Take Inferior/Different Work to Mitigate

**No duty to mitigate if taking a replacement contract would mean anSYMBOL 147 \f "Normal Text"inferiorSYMBOL 148 \f "Normal Text" or SYMBOL 147 \f "Normal Text"differentSYMBOL 148 \f "Normal Text" work opportunity!**

BUT taking a job voluntarily automatically counts as mitigation and will be deducted from damages (= Old Salary - New Salary)

-Normal rule is that you do not have to change the city, take a cut in payor work in a different profession






-Case Law is thin.  On an exam draw on similarity/differences to Bloomer Girl, motives of other offer, reasons for turning the offer down (person/eccentric?).




MacLaine v. 20th Century Fox (p. 266)




Shirley contracted to star in musical.  Guaranteed $750,000 for making the film.  Studio cancelled the film production, offered her a role at the same salary in a dramatic western.  Court held that the replacement contract was inferior and different, thus failed to mitigate damages.  Newcontract would required her to live in Australia during filming, would not exhibit her dancing and singing skills.   Holding: she did not have to take the replacement contract.  She gets the $750,000 and does not have to work.

Policy argument: studio may have used this as a ploy, never planning tofilm Bloomer Girl, in order to get her to act in a lesser film she would normally refuse.
b.  No Damages for General Loss of Reputation under Contract Law 

BUT if you can prove loss of a specific subsequent contract from thebreach THEN you can recover:  see Vanessa Redgrave squib, p. 273




c.  Damages for Loss of Opportunity to Practice Profession

E.g. hockey player's skills erode, radio announcer loses public persona)Those two examples are the only American examples of this.


3.  FORESEEABILITY OF DAMAGES



Hadley v. Baxendale Rule:




-maybe it matters that it's foreseeable





-maybe it matters that you were told up front





-maybe it matters that it's disproportionately high damages

-maybe it matters that the damage is SYMBOL 147 \f "Normal Text"externalSYMBOL 148 \f "Normal Text" to the contract

SYMBOL 196 \f "MS LineDraw"> but then there are all the cases that can be explained by any of this!




Hadley v. Baxendale (275)

Miller's steamshaft broke.  Needed replacement urgently since mill stopped. Sent the shaft to a carrier, who promised to deliver it to the casting company the next day.  The carrier screwed up and took several days longer to deliver the shaft, which caused the replacement part to be delayed.  Miller sued for the lost profits resulting from the extra days in which the mill was closed.  No damages awarded in this case.

Rule: NO recovery for lost profits when it was not in contemplationat the time of the creation of the contract





Risk of Damages MUST: 






1.  Arise SYMBOL 147 \f "Normal Text"naturallySYMBOL 148 \f "Normal Text" from the situation






2.  Be known by parties when contract was made






3.  May not be disproportionate to contract price



Be wary of this rule!  It may not have even been applied in Hadley!





Note: knowledge seems to equal acceptance



REST SYMBOL 167 \f "Normal Text"351: codifies this rule





–> uses Hadley v. Baxendale





–> both UCC and Restatement use this rule





–> damages may not be disproportionate to contract price!




Victoria Laundry (280)
Order a boiler to expand business.  Someone drops the boiler during delivery, it gets delayed.  Sue for damages based on assumption that it is reasonable to assume that they are going to use it to boil laundry.  Lost profits not recoverable.




BUT ON THE OTHER HAND:




Koufos (282)

Shipping sugar to Bazrah.  It gets delayed.  Sugar price drops, they get less forthe sugar than they would have if the ship arrived on time.  Foreseeable that they would be taking it to market.  Captain liable for lost profit.  But captain hadno reason to assume market would go up or down! [Does it perhaps matter morethat you deliberately break the contract (Koufos) rather than that it happens accidentally (dropping the boiler in Victoria)?]




Hector Martinez (283)

Shipping dragline in pieces on a train in separate cars.  One car is delayed,machine useless during that time.  Court awards RENTAL value of the machine during delay (bizarre!)   [Does it matter whether it is a piece of something beingdelayed as opposed to the entire machine (Victoria and Hadley it was whole machine, Martinez it was a piece)?  Is that irrational?]

Policy Issue:  Maybe for some really severe breaches of contract, you forget allof this?  (E.g. adulterated penicillin sales where children died)









4.  UNCERTAINTY OF DAMAGES




If you cannot establish damages with certainty, you may get NOTHING.

-if it's an athletic stadium for 20 years with only the Astrodome as a comparableproperty, the court isn't willing to guess

-they are willing to guess with musical stars releasing hits, revenue 


from mutual funds predicted by experts in the field – but they won't move beyondthis to guess




1930s: New Business Rule

= absolute bar to damages speculating on lost profits of new business (too speculative)




SYMBOL 196 \f "MS LineDraw"> THIS HAS CHANGED




Kenford v. Erie Cty (287)

Contract to build and operate a dome stadium for county.  Contract specifies thatafter plans are final, they will either enter into a contract for its operation, or if they can't agree, an automatic 20 year lease will kick in.  They could not agree and construction was stopped.  Claimed damages based on that automatic 20 year guarantee.  Court holds that there was no certainty to profit, damages were not reasonably certain therefore no damages were awarded. (Too speculative, there was only one other dome stadium like this in the country, no history of how sporting events would do in this area)




BUT



Rombola v. Cosindas (293)

Race horse owner contracts w/ trainer, promising him a chunk of the proceeds ofthe horse's winnings when she is raced.  Owner then does not let horse race.  Trainer gets damages based on the horse's past success record.




Ashland v. Janien (290)

Mutual fund manager picks stocks using a computer program.  Contract for anew computer model, promising to pay developer 1% of their management fees based on the fund investments.  They never use the model.  Developer sues for the 1% based on the track record, reasonable projecting what the fund WOULD have invested.  Different than the Sports Dome b/c both parties are experts in the industry.




Contemporary Mission v. Famous Music (294)

Famous obliged to release 4 single records from a rock opera.  Only 1 singlereleased.  Claim for damages projecting how the other singles would have done, had they been released, based on probability of reaching top-40.  Court held that this evidence of probability should have been included.






5.  EMOTIONAL DISTRESS



Only likely to be awarded if SYMBOL 147 \f "Normal Text"emotional securitySYMBOL 148 \f "Normal Text" was primary purpose of contract! 





Courts draw a distinction b/t contracts formed for pleasure/enjoyment vs.economic benefit.  Maybe the difference is someone was either really reckless orintentionally misbehaving in the latter two.  



Valentine v. General America (295)

Woman fired from job in breach of contract.  Claimed mental distress damagesas part of breach.  Court said no.  Economic gain was primary purpose of contract.  Emotional security was secondary.




BUT




Jarvis v. Swan Tours (299)
Man books holiday in Switzerland.  Vacation is not like the brochure, he does not receive what was promised.  Court awards dissatisfaction/disappointment damages b/c SYMBOL 147 \f "Normal Text"enjoymentSYMBOL 148 \f "Normal Text" was the primary purpose of the vacation.




Deitsch v. Music Co. (300)
Wedding party hires band for reception.  Band no-shows.  They have to hire canned music, spoiling the reception.  Court gives them damages for distress.



6.  PUNITIVE DAMAGES



Distinction b/t tort & contract:  Tort gives punitive damages  (They are a measure of how much it costs to teach someone a lesson)


Contract usually does not give punitive damages unless it looks a lot like a tort (see p. 300) – telephone co breaches and parent unable to call medical assistance for sick child

General Rule:   only when the breach is tort-like b/c it involvesinjury to human life or property, or it involves the insurance industry
SYMBOL 196 \f "MS LineDraw"> punitive damages always go to PLF as an incentive to sue



7.  LIQUIDATED DAMAGES
Response to uncertainty rules: may never be able conclusively to provedamages (e.g. stadium case), therefore liquidated damages clauses used in contracts to specify the amount of damages the other side will pay upon a breach.

1.  May NOT be USED as a penalty!  They must be a reasonable guess asto what damages will actually be!
Penalty = SYMBOL 147 \f "Normal Text"fineSYMBOL 148 \f "Normal Text" payable upon breach unrelated to actual damages. Courts will not allow parties to in effect write SYMBOL 147 \f "Normal Text"punitive damagesSYMBOL 148 \f "Normal Text" into contracts
2.  If we don't know damages now, but we will know them later because they can be calculated, we can still use liquidated damages now in some jurisdictions (Gordley finds this weird) [actual damages thus don't come into play unless the difference is so huge as to be unconscionable]

3.  UCC 2- 718  Estimate used to make liquidated damages has to bereasonable with respect to actual or anticipated damages 

SYMBOL 196 \f "MS LineDraw"> but what about if actual and anticipated are different (it's 



reasonably anticipated but unreasonable w/ respect to actual?  Or if it's reasonable in light of actual but the anticipated amount WHEN MADE was unreasonable?  INCOHERENT.)  (Gordley finds this perplexing)

Jurisdictions are split - 2 Rules:












(old rule) Liquidated Damages Reasonableness Rule 1:



It is reasonable when contract made with respect to damages in the future,  which will (always) be hard to calculate.  We knew then that thedamages would be hard to calculate, so we protected ourselves with our best estimate of what the damages would be!




(newer rule) Rule 2:




Reasonable when contract made with respect to damages in the future, even though we MAY be able to calculate them with greater specificity in the future.  (The SYMBOL 147 \f "Normal Text"reasonablenessSYMBOL 148 \f "Normal Text" of the estimate of actual damages at the time the contract was formed is essence of whether liquidateddamages will stand.)  

The Difference:   right now, we don't know what damages will be, but we know that we'll know it in the future. Old rule: not allowed. New rule: fine.




Wasserman's v. Middletown (301)

W. leased a space from town in order to build a store.  Lease specified that iftown broke the lease, W. would get liquidated damages in two ways:  reimbursed a portion of the renovation costs they had invested, plus a portion of the lost profits based on gross receipts from previous years.  Court upheld reimbursement of renovations, but lost profits formula was fishy (remanded that portion for further inquiry).  




OLDER Rule:




Lee Oldsmobile v. Kaiden (308)
Breach of buying a Rolls Royce.  Dealer not entitled to liquidated damages b/c there is nothing hard to calculate.  The amount of damages is easy to calculate (sales price now, sales price to alternate party: difference is damages).  (SYMBOL 147 \f "Normal Text"Pembroke RuleSYMBOL 148 \f "Normal Text")




NEWER Rule:


Some courts say: as long as your damages are uncertain NOW, we will allow you to use a liquidated damages clause in the contract (most of the time, the resale price is going to be uncertain NOW), but they still insist that they be reasonable (SYMBOL 147 \f "Normal Text"Hyman RuleSYMBOL 148 \f "Normal Text") See Hutchison v. Tompkins (309)  If the actualamount of damages later differs from the liquidated amount by a huge sum, it could be marked down as SYMBOL 147 \f "Normal Text"unconscionableSYMBOL 148 \f "Normal Text".


G.  RELIANCE DAMAGES







If Section 90, Promissory Reliance, MAYBE Reliance Damages are due

hypo: Uncle promises Johny $10K to buy a car.  Johny buys a car for $8k.  Do you give him the $8k to cover his loss (reliance damages) or



$10k as promised?  Could go either way!  It is a subjective judge issue.




1.  Academics want to give reliance




2.  Courts often give expectation

Uncertainty rule makes expectation damages impossible in these cases, so courts choose reliance damages as an alternative.  But it's a funny kind of reliance, because itreimburses for costs and expenses BEFORE the relied-upon-promise was made. SYMBOL 196 \f "MS LineDraw"> SYMBOL 147 \f "Normal Text"reliance in lieu of expectationsSYMBOL 148 \f "Normal Text" = costs before and after



Security Stove v. American Rys. Express (324)

PLF planned to go to a trade show to display a new type of furnace, contracted w/ DEFfor express delivery of the machine.  Only going to trade show to exhibit the product.   DEF screws up delivery, main piece does not arrive.  Court awards reliance damages: the entire cost of the trade show.

Uncertainty rule: no way to get expectation damages b/c there is no way of knowing how many sales they lost at the show. Reliance Damages are an alternative!




Reliance Damages in this case includes everything spent on the trade show priorto the promise and after the promise was made!




–> normally reliance just puts you back where you would have been had you not relied upon the promise! (How much did you change your position after promise was made)




–> judge's reason: common carrier HAS to deal with you and take the contract (no choice).  In fact, judge cannot give expectation damages, and he wants to give something.  These aren't really reliance damages for change in position but rather you-screwed-up-and-their-trade-show-was-wasted damages.



Anglia Television v. Reed (328)
Producer spends a sum of money to plan a TV movie.  Offer contract to Robert Reed.  He agrees.  Then he changes his mind due to a scheduling conflict.  They scrap the film and decide w/o Reid it's not worth producing the film.  What are the damages?  Uncertainty rule says there's no way of knowing what the film would have earned.  Court orders reliance damages: but orders him to pay all the money they spent before hepromised to act in the film (just like in Security Stove).  Turns upon the nanosecond rule:a second after making the promise Reed (or whoever) is liable for all of the costs incurred PRIOR to his involvement in the contract!



Beefy Trail v. Beefy King ( 328)

Argument: the relying party would have made back all the money spent if the contracthad not been breached.  Therefore court wants to reimburse these costs.  Ideally we would give expectation damages but we can't because it is too speculative;  they would have made back all the money they spent if the contract had not been breached.  Giving them back these costs is thus the proper measure.

Gordley says look at some of the things that went wrong after they spent the money.  Then whether they kept spending money after things started to go wrong.  Could be a weird change of circumstance. (E.g. if there was a change in public taste during movie filming, in Anglia case).


G.  RESTITUTION DAMAGES



Costs-so-Far are IRRELEVANT:  



Restitution looks only at the _value of the benefit conferred_



Capped by:
1.  Other guy's cost to finish the job within the contract priceAND

2.  The prorata formula 


2 reasons for giving restitution:

1.  You want to (implied in law contracts, recovery under law of unjust enrichment)





–> recovering because you profited at my expense






–> normal measure of damages is how much did you profit
2.  Problem with the contract, failure of SYMBOL 147 \f "Normal Text"substantial performanceSYMBOL 148 \f "Normal Text" (did not completely keep the promise, but substantially kept it), done enough so that you pay me for what I've done, less whatever extra it will cost you to finish the job





e.g.  Contract to build a building includes provision to clean up saw dust.  Building finished, worksite not cleaned.  Would cost $25k to hire clean up crew.  Owe $1million in contract for construction of building.  So now owe $1million LESS $25k.

Non-Breaching Party has a choice as to which method of damages to pursue

1.  Expenses so far plus lost profit (it was a profitable contract), based on what we promised, value of the contract



or 
2.  Restitution remedy (it was not a profitable contract), based solely on thevalue conferred

UNLESS the contract has been substantially performed already–then onlyexpectation damages are allowed!




Breaching Party only gets restitution (no expectation interest!)





(If both sides breach, it becomes a guessing game as to whether it was material)

1.  Non-Breaching Party Gets a Choice of Expectation or Restitution:




US v. Agnernon Blair (336)

Subcontractor ceases work b/c of a breach by the general contractor. Subcontractor would have lost $37k if it had actually performed the contract.  The amount due for the work already performed was about $37k.  Under the old expectation formula:   that means it's a wash (cancel each other out)  Court decides to give restitution damages instead:  objective is to award the amount of the benefit the other party received at the cost of the damaged party.

-if the cost to do the work was $200k and the market value of the work was $220k, court awards $220k
(which means a $20k profit!)





-if the cost to do the work was $200k and the market value of the work was $180, court awards $180k (which means a $20k loss!)






Builder has 2 bases to claim payment from owner:





1.  Owner promised to pay, contract was profitable therefore expectation damages





2.  Owner breaks promise, Contractor then also repudiates contract and demands restitution (because it would have been unprofitable)





–> contractor would have been out a lot of money if he had been held to contract, but owner cannot do that because he himself breached




2.  No Restitution after Substantial Performance




Oliver v. Campbell (338)

Atty agrees to represent client for $850 until final judgment, pays $550so far.  Divorce drags on and on.  Actual services rendered so far worth $5,000.  She fires him right before final judgment.  Agreement had been substantially performed.  He cannot get restitution because of substantial performance.  He only gets the $300 (expectation damages).  

It is better to be fired early on!  If you are fired right before completion, you are screwed.  






**there is no objective standard to determine what constitutes substantial performance




3.  Restitution is the Breaching Party's ONLY Remedy:






Britton v. Turner (338)
Contract, PLF would work for DEF for one year in exchange for a fixed sum.  PLF stopped working several months before fulfilling contact.  PLF then sued for amount due for work already performed.
Court awardswhat the work is worth – appeals court affirms.  Party in breach manages to recover the money through restitution!  Expectation damages are foreclosed - restitution is his ONLY remedy.

Hypo: I'm the builder and I walk off the job - NO expectation damages.  What do I get?  Market value of work so far.

Policy Issue:  But on a losing contract, if there is a high market value towork, this means there is an incentive to breach in order to avoid the loss and get the restitution damages!




4.  LIMITS on Restitution







RULE - Restitution cannot exceed:




1.

Cost of Work So Far





         ----------------------------   X   Contract Price






Total Cost of Job







AND







 





2.

Restitution + Cost to Finish Job cannot exceed






Contract Price






a.  Breaching Party CANNOT recover in restitution more than the  prorata share of the contract price

b.  The Non-Breaching Party has an absolute right to get the job finished for the contract price. 

Restitution + Cost to Finish the job CANNOT exceed contract price

