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INTRO:  CONSIDERATION, DONATIVE PROMISES, AND RELIANCE

Contracts - Eisenberg

I. Introduction

A. Good Faith 

1. UCC 1-103 – the following principles supplement UCC – estoppel, fraud, misrepresentation, duress, coercion, mistake…, or other validating or invalidating clauses…

2. UCC 1-201 (19) “’Good faith’ means honesty in fact in the conduct or trasaction concerned.’”

3. UCC 1-203 Obligation of Good Faith – “Every contract or duty within this Act imposes an obligation of good faith in its performance or enforcement.”

4. UCC 2-103 (1) b – “Good faith in the case of a merchant means honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade.”  

II. Enforcability of Contracts

A. Donative Promises

1. Normally not enforced – Dougherty.  Not enough social utility

(a) Policy Reasons:

(i) Promises are easily fabricated

(ii) Promisor doesn’t adequately reflect on consequ of behavior

(iii) Circumstances may change – aunt becomes ill.

(b) ingratitude (of donee) can be a defense to paying the money

B. Nominal Consideration – Schnell – one cent for $200.

1. Doesn’t have to be equal, but --- each side sees what they exchange as the price of what the other gets.

2. Holmes – if adopt form of a bagain, then law’ll enforce promise as if they made actual bargain – this rule growing out of favor

C. Seal –  UCC § 2-203 – is inoperative.  

1. Otherwise, can make a diff.;  now, just write “SEAL” – gives it more legal weight.  this may make nominal consider. cases enforceable.  

D. Consideration – 2 def. [Rest. § 72 - any performance that is bargained for]

1. It’s a bargain – this is Restatement rule (old-fashioned;  requires consideration § 17, but exempts it, § 82 – 94;  sez “consid. makes promise enforceable, unless consid. isn’t needed.”

2. Mels’ rule:  Any element that makes promise enforceable, bargain being one of those

E. Bargain – [standardized] - Restate. 3 – “bargain is agreement to exchange promises or to exchange a promise for a performance or to exchange performances.”  Or, it’s exchange in which each party view what he givfes up as the price of what he gets.

F. Reliance – 

1. Rest. § 90 – “(1) promisor should reasonably expect to induct action or forefearance…and which does induce such action/forebearance is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited as justice requires.”
2. estoppel in pais/equitable estoppel is when you rely on “facts” told to you by the other party, even if facts aren’t true.  Point is that A relied on them.
3. Damages – get reliance damages
(a) But when you can’t get reliance, get expectation damages – this is surrogate
(i) e.g. Uncle promises $2000 for trip to NYC;  nephew goes, spends $1000, uncle renegs.  Nephew loses chance to go backpacking.  $2000 is surrogate value of backpacking (expect. of promise fulfilled;  substitutes for reliance)
(b) Aunt retracts promise of $500 for opera tix after niece spent $250 of money.  Expect. = $500;  reliance = $250 [doesn’t try to quantify her benefit of concerts so far – replacing her $250 leaves her better off]
4. Good-faith requirement.  Bicardi  - Bicardi promises to stay;  Gen. turns down other offer, Bicardi then retracts.  Gen. relied on promise.  have to give good-faith oppor. (applied to employer/ee, contractor’ee, etc.)  even though it’s terminable at will.  

III. Limits to Bargain – 

A. Requirement of performance [Conditions precedent] – Hamer – if nephew gives up drinkiing until 21, etc.  This forebearance is loss of freedom, limitation of action – this is unilateral K (promise for performance). [nephew though it was price to pay for what he was getting, regardless of benefit to him]

1. Distinct from “go to the lot and pick out a color you like.”  going to lot isn’t performance; it just makes promise coming into reality 

2. Rest. § 79 – if consider. is there, then there’s no additional requirement.

B. Duress –  Rest. § 175 – assent is induced by an “improper threat by the other party that leaves victim no reasonable alternative, K is void.”  INDEP’LY ILLEGAL

1. Rest. § 176 – more detailed list of when threat is improper.

2. Batsakis  - This is “distress,” not “duress”  Duress is independently illegal.  

(a) Loaner might not have done it for only $750 (jury verd. in Batsakis).  Crt’s review might hurt those it’s supposed to help.

C. Unconscionability – Rest. § 208;  UCC   § 2 – 302.  

1. Rest. § 208:  decision made in light of “setting, purpose, and effect.”

2. UCC 2-302:  if crt find unconscionability it may refuse to enforce the K, or limit application of any/all parts of K to avoid unconscionable result.

(a) (2) – parties can present evidence to rebut suggestion that it’s unconscionable.

(b) UCC Comment –test is “in light of the general commercial background and the commercial needs of the particular trade or case, clauses are so one-sided as to be unconscionable under the cirucmstances existing at the time of the making of the K.”  

(i) Also, prevention of oppression and unfair surprise;  NOT DISTURANCE  OF ALLOCATION OF RISKS B/C OF SUPERIOR BARGAINING POWER.
3. Procedural – K formation process

(a) inequality of bargaining power – Post – during hurricane

(i) BUT – Chouinard – loan during hard period.  Actors placing themselves into current position is factor;  also can take adv. of lesser bargaining power.  Rock and hard place acceptable.

(ii) Williams – should be allowed for poor to buy furniture, even at high rates, yes? She has no reasonable alternative.  

(a) inner-city furniture stores – make no more profit, but payments twice as high.  Rely on mrkt.

(b) also, Williams had less education

(iii) Deceptive/high-pressure sales techniques – Kirby - manipulate utility so that seller knows it’ll be transient.  

(b) “Unfair surprise” – Williams
(c) Oppression – unjustly using power

(d) Limits of Cognition – protect people from themselves
(i) Systematically optimistic – 

4. Substantive – are K terms unreasonably favorable to one party?

(a) Mrkt often takes care of this 

(i) rush in to lower price;  

(ii) reputational effects [but not always;  mrkt might not prevail..  ]

(iii) Also, mrkt price might not reflect what it is worth to you.
(b) Toker – TV worth 3 – 4 times normal amount, but couldn’t get it either way?  Carboni ​– 4th deed on house – couldn’t get money any other way.

5. Normally need both – if not under undue pressure, hard to say “it’s just a rotten deal – help me.”  Hard to rely solely on substantive.  Rest. § 208 sez it’s theoretically possible.  LAW UNCLEAR

(a) on other hand if defraud, no defense to say that the price was fair.

D. Forebearance to Bring Suit  - Rest § 74.  Duncan:  Forebearance not valid as consideration unless: [but really issue can be unconscionability – see below]:

1. (a) [objective] claim or defense is in fact doubtful b/c of uncertainty as to facts or the law, OR
(a) [but of course parties think there is something at issue, otherwise no agreement!]

2. (B) [subjectiv]  forbearing or surrendering party believes that the claim or defense may be fairly determined to be valid.

(a) Claim one doesn’t believe in, is blackmail.

3. Duncan is really about unconscionability, not lack of consideration;  shows weakness of bargain theory – need to look to other elements, like fraud, duress, unconsc., legality.  Lack of good faith.  

E. Mutuality

1. either both parties are bound, or neither is.

(a) Applies ONLY to bilaterals – unilaterals, there is no mutuality.  

2. A Condition does not obligate a party to do something but rather describes a state of affairs that a person must do in order to perform the contract. 

3. A Promise obligates a party and is enforceable.  Promise limits one’ s options, even if condition hasn’t been fulfilled yet.

(a) e.g. Moragues – subject to D buying a boat, he’ll chrater it to P.

4. If there’s any way to make it mutual, crts’ll look for it.  

(a) Hancock  - “we’re bound for 30 yrs, they’re bound for 90 days.”  Crts uphold this – could be that Shell was such a great customer – gaining a chance;  also,  unlikely to move.  Usually rational reasons for terms of K.

F. Illusory Promises – extension of mutuality.  It’s wrong – see below, but still followed

1. Wickham – “I’ll buy from you as much as I want to.”  My promise is illusory, since it can be revoked at any time.  Illusory  promise-maker is one who sues real promisor.  Crt sez no valid K.  
(a) Supported by Rest. § 77

2. Rationale:  Real promisor thinks that the promisee will keep K anyway.  moral force to Ks.  Sign Elvis as soon as you can, even if a minor.

3. Doesn’t  apply to:

(a) unilateral promises

(b) requirement contracts

(c) conditional requirements – Maragues
4. Even 10 days is enough – Lindne
5. Bottom line:  bargaining for a chance.  illusory promise is phucked.  Want to get foot in door.  Make unilateral K – promise for an act, or promise for a chance).  ASSUME SOPHISTICIATED ACTORS

(a) UCC 2-103 good faith – each party is constrained by this (limits future options), so = consideration

G. Exclusive dealing ( “Reasonable efforts” rule – UCC 2-306:  seller must use best efforts to supply goods, and buyer must use best efforts to promote their sale [aka requirement and outputs contracts].  Amount must be foreseeable.  

1. Also, bargain for a chance.  

2. 2-306 REJECTS illusory promise rule

3. Structural agreement:  structured to maximize the liklihood of exchange, altho it doesn’t explicitly commit parties to exchange.  

(a) Laclele:  Laclede sued for illusory promise;  Laclede didn’t have to buy from Amaco, but structurally expensive/wasteful to buy from anyone else.  “hostage” theory of trade. 

4. Employment Ks – Grouse – have to give reasonable time to succeed/work out (both for employer and employee).  Damages are lost wages for a reasonable  time. 

H. Legal Duty rule – Rest § 73 – “Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of an honest dispute is not consideration,  but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of a bargain.” UPHOLDS legal duty rule.
1. UCC 2-209

(a) UCC 2 – 209:  no legal duty rule – “…needs no consideration to be binding.”  can be extended to other areas, by extension.  Does assume good faith (UCC 1 –203)

(i) Comment:  this could include changes in the mrkt, even tho it’s forseeable.  

(ii) 2-209 (2) agreement excluding modification is binding, unless on a FORM b/ttwn merchants, then needs to be signed by other party

(iii) (3) Statute of Frauds must be satisfied if K as modified is w/in its provisions

(iv) (4) Attempt at modif. or rescission does not satisfy the requirements of (2) or (3) is can operate as a waiver

(v) (5) can retract waiver if there is no reliance.

2. Lingenfelder:  P is architect – wants K to build frig cooler.  Threatens to back out unless paid 5% of frig cooler. in bad faith.  This should  be DURESS.

3. Modification – in K law, means one party agrees to do more than promised, other side does just what she promised.  

(a) One party sez I can’t dothe work (that’s a defense);  waiver of defense is a consideration.  

(i) “split lost costs of $3000 w/me” – moral obligation of reciprocity – don’t want to sour relationship.  Could lose more money that way.

(b) Rest § 89 – Modification  is binding if 

(i) fair and equitable in light of unanticipated circumstances; or

(ii) provided by statute;  or

(iii) justice so requires in view of reliance on promise

(iv) Comment:  E sez, why say “unanticipated circumstances”?  unduely restrictive here.  But illustrations to Rest. confirm that “unantic. circ.” holds little weight.

4. Exceptions to legal duty rule – Flambeau – perhaps bad ex., since there was dispute as to amount owed, but didn’t appear to be in good faith.

(a) Full payment check rule:  if paid in full by check, then accepted terms.  

(b) But can reserve rights – UCC 1-207.  cash check under protest.  Does not apply to accord and satisfaction.  

5. LEGAL RULE IS BAD! – want to follow dynamic model.  legal duty rule used to enforce what should be under unconscionability, or under DURESS.  

(a) Austin v. Loral:  Loral’s K w/Navy – Austin threatens non-delivery.  Loral tries to find other sub-Ks, but doesn’t need to “scour the world.”  If default isn’t likely (50%), shouldn’t have to have back-up.  Restitution paid.  Duress here.  

(i) if pay money under no duress, then can’t get it back (like paying on a donative promise)

I. Accord and Satisfaction by Use of Instrument  - UCC 3-311.

1. if cash check, and amount in dispute, then UCC 3-311:

(a) (b) if you tender a check, subject to c and d, then ends the matter.  Accord and satis. in one act – should say explicity what the check was for.

(b) (c) should send it to a specific person/office/place

(i) if make mistake, that’s a defense

(c) (d) regardless, if claimant knew that check was tendered in full satisfaction of the claim.  

(d) SUMMARY:  if have dispute (not Foakes – no dispute), and tender check, and recipient knows it’s full tender, then that’s accord and satis.  If don’t send it to right person/place, that’s diff.  
2. A and B agree to X, then agree to Y.  This is an accord [assumes no legal-duty problem].  If A delivers Y to B, then satisfaction (been executed).

(a) BUT, if accord is unexecuted, and B sez I don’t want Y, accord is unenforceable under common law!
(b) avoid this by calling it a substitute K.  BUT no clear distinction b/twn a substitute K and an accord.  

(c) Rest. § 281 not very helpful [more here??]

3. UCC 2- 107 – cashing a check is both accord and satisfaction;  can’t reserve rights.  

J. Waiver –  Clark – drunk law casebook author.  Waivers normally applies to conditions, not promises

1. Waiver can be enforceable without reliance

2. Crts’ll find reason to make it enforceable – West got what they wanted.

3. Promise = a commitment.  The sanction for breach of a promise is damages.

4. A condition= There is no such thing for a breach of condition.  The sanction for no fulfillment is that the person does not have to perform

5. Exceptions to the above rule: 

(a) The condition cannot be waived if it goes to the heart of the contract. 

K. Moral Obligation rule:  MORAL OBLIGATION based on past material benefit + PROMISE = legal oblig

1. special case – don’t rely on reliance.  ]

2. Mills v. Wyman  - Dr takes care of dying son;  father wants money back.  No material benefit here, therefore no moral obligation rule.  

3. Policy considerations

(a) Good samaritan does so voluntarily;  assumes risk

(b) Moral obligation doesn’t imply legal obligation – like offer to marry, or being stood up on a date.  

(c) Since unrequested, hard to value benefit [or may not be wanted at all]

IV. Limits of Contract

A. Miller v. Miller – H pays W for her promise to provide marital relations, also not to nag her, etc.

B. Baby M – shouldn’t encourage/sanction baby-selling

C. Hierarchy of relationship-organization

1. Authority

2. Contract

3. Implied/tacit – have informal methods of organizing relations all the time….

D. If relationship issues were arbitrated, then it would be enforceable

E. Some things (child abuse cases) need to protect child outweights hesitancy in delving into human relations.  

F. Policy Consideratoin

1. Some areas we don’t want to regulate (how often did you have sex?);

2. Hard to cognitively predict an emotional future – how will Ifeel in several months’ time, compared to changes in price of steel

3. Some areas we don’t want to put a value on, i.e. reading a story to my daughter – cheapens whole idea;  some areas should remain sacrosanct.  

4. Parts of person shouldn’t be separated, treated as a commodity.  Radin – Market – inalienability.  Court ill-equipped.  [but]

5. K is relation of equality;  puts parties in relative position of equality.

REMEDIES FOR BREACH OF CONTRACT

V. Damages – 

A. Market price – covered by UCC 2-723

1. UCC 2-724 – look to trade journals, newspapers/periodicals of genreal circulation

B. Breach of K to perform services  [Seller]
1. Formula:  [[dam. for buyer] = (K price) – (Costs remaining for K at point of breach) – (Amount already paid to owner prior to point of breach) – (replacement gains made possible by breach)

(a) Waste – means cost of completion won’t be given.  

(b) Diminished value  - may be more appropriate in certain situations; Peevyhouse:  strip-mining – didn’t restore land.  Cost’d be $29,000.  diminished value is $300.  Rest § 351, no Dam’s for loss that “party in breach did not have reason to foresee.” – means that price charged and loss cannot be “GROSSLY DISPROPORTIONATE” (in Comment to § 351) or involve “substantive economic waste.”  Crt finds for D. 

(c)  Jacob, pipe case, tearing down house.  would involve “unreasonable economic waste.”   But payment of money to another isn’t waste, just reallocation of money.  Better word: excessive.  

(i) BUT, P:  worth more to me than mrkt price – perhaps for strategic reasons

(ii) P is attached to property – sentimental value

(iii) Standard cost to cover stripping is $3000, which is amount jury awarded.   

(iv) BUT, very rarely will P use $ to complete the K;  mostly just take the profit and run.  Eastern Steamship  - $4 mil. to repair ship, $2 mil. on the mrkt.  Will buy two ships!

(d) E’s test:  What Crts think Owner is going to do.  Eastern Steamship  - won’t restore ship.

C. Breach of K to Pay for Services [breach by buyer].  P here is provider of serv.
1. Sellers’s Dam. = (P’s costs) + (Profit of unfulfilled K) – (amount paid to P on K) – (New jobs made possible by breach)
(a) Overhead not included – (are we sure about that?).  Costs remaining to be incurred means variable costs (acc’t might figure this differently).
(b) BUT:  Wired Music:  volume seller.  Breach doesn’t make anything else possible – limitless supply
D. Breach of K to Selll Goods [breach by seller] 
1. UCC 2-711 – Buyer’s remedies in general.  

2. Damages – UCC 2-712 (1) AND UCC 2-713 (1)(  [Mrkt price – K price] + [incidental costs] – [expenses saved in consequence of breach]

(a) Cover must be “in good faith” and “without unreasonable delay”

(b) Burgess:  mrkt has to be a similar item.  With differentiated products, have to use extrapolation

(c) UCC 2-714 – Breach of warranty – can cover.

(d) UCC 2-715 – Buyer’s incidental damages

3. Warranty breach – tractor supposed to burn gas at a lesser rate.  Theoretically, measured by diminished value;  realistically, measured by cost of completion.

(a) Continental – not unusual for warranty breach to be greater than cost of good.

E. Breach of K to Pay for Goods [breach by buyer] – UCC 2-703 – LISTS THEM

1. Dam.- UCC § 2-706 (1) AND UCC § 2-708 (1) - Dam = mrkt price [at time and place for tender] – [K price + expenses] – [expenses saved in consequ of buyer’s breach];
2. BUT if this is insufficient for expectation damages, B/C VOLUME SELLER, then UCC 2-708 (2) – 
[profit (including reasonable overhead)] + [incidental expenses]

3. UCC 2-706 seller must act in good faith and follow rules of reasonable commercial dealing

4. UCC 2-709 Action for the Seller  Buyer can sue for price of goods (a) within commercially reasonable time after risk of their loss has passed to buyer; and (b) of goods identified to the K if the seller is unable after reasonable effort to resell them at a reasonable price or the circumstances reasonably indicate that such effort will  be unavailing.

5. Deposit:  UCC 2-718 – Seller withholds goods b/c of buyer’s breach, then buyer gets back:
(a) [amount paid so far] – [20% of buyer’s total obligation]  OR
(b) [amount paid so far] – [$500],
(c) whichever is smaller

6. Dam – UCC § 2-704 (2) If goods are unfinished, in the exercise of reasonable commercial judgment for the purposes of avoiding loss and of effective realization either complete the manufacture and wholly identify the goods to the K or cease manufacture and resell for scrap or salvage value or proceed in any other reasonable manner.
7. Neri – likeWired Music – limitless supply of boat, so it’s just lost profits.  
F. Duty to Mitigate   - Rest. § 350 – (1) can’t recover damages if it could’ve been mitigated without “undue risk, burden or humiliation.”  (2) required to make “reasonable but unsuccessful efforts to avoid loss.”

1. Luten  - kept building  bridge – contractor has duty to stop building, and not run up damages.

(a) BUT – doesn’t take into account experience gained, benefits to economy, the practice, etc.  esssentially intangible benefits to K. 

(i) Is risk of breach included in cost of K?

(b) Contractor doesn’t have to take affir. steps to mitigate – just needs to stop.

2. MacLaine  - no duty to take on rule that’s diff. from the one in the K.

3. BUT – stil duty to mitigate – in best position to do so

(a) Bank One:  only modest effort needed

(b) Mr. Eddie – if unsuccessful effort to mitigate, then still collect expenses

(c) Need to reasonably search for it, but can reject it unreasonably..  Test of good faith
(i) Madsen – make firewood out of pool tables – this was not reasonable/ in good faith
(ii) Kellet  - Can go with higher-priced provider, if they’ll be on time
(iii) Punkar – search can be limited to neighborhood
(iv) Groves  - If P and D have similar opp. to mitigate, then D must mitigate.
(v) BUT – lower – paying job’s wages can be used to mitigate.  Keswick
G. Forseeability – limit expectation damages  
1. Rest. § 351:  must be forseeable;  either b/c
(a) 2 (a) it’s in ordinary course of events;  or
(b) 2 (b) special circumstances, beyond ordin. course of events, that party in breach had reason to know
(c) (3) – crt can limit to avoid “disproportionate compensation.”
(i) E not big fan of this principle – expect. dam can be too excessive – “isn’t this unusual kind of remedy”(?)
2. Hadley – [machine that did NOT get the shaft] that which is foreseeable, is included in damages.  Test has stayed the same.  Rule:
(a) 1.  arising naturally from the breach;  or
(b) 2.  reasonably contemplated by both parties, at time they made the contracct, as probable result of breach of it.
(c) BUT, Martinez:  only need to show that harm was “not so remote”
(d) Hadley:  crts don’t aim at satisfaction, but at division of the loss.  I.e., can’t fully satisfy breachee, but can equitable divide loss according to fault.
3. General v. consequential damages
(a) Consequential – suffered only b/c of particular facts of case, i.e. Hadley –  exception to expectation damages.
(b) Contrast with torts:
(i) measure at point of K, not at time of injury/breach
(ii) eggshell P – not forseeable, conflicts w/our idea here
(a) this is b/c we place higher priority on physical body than financial concerns.  DIFF IS PHYS. V. ECON, not tort v. contracts
(iii) W/contracts, supposed to think things thru more, put more energy into guessing what’s going to happen.  
4. Distributing risk

(a) can buy greater ins., etc. to cover greater risk
(i) e.g. telegrams – “happy b-day” v. “buy 1 mil. tons steel immediately” 
(ii) highly differentiated goods v. homogenous goods – easier to price-differential if not homogeneous.
(a) Hard to apply Hadley w/differt. goods
(iii) Greater volume of sale is, more the cost  willl be spread out, averaged, therefore no one too adversely hurt.
5. Fraud – this goes out the window – deliberately put it on slower train.  Fraud means bad faith, [sez so explicity in La.]

(a) IF FRAUD, THEN GO TO PROX. CAUSE

6. standardized v. individualized damages – 

(a) Victoria Laundry  - gave indiv. damages for laundry, but only standardized damages for dye business. why….????
(b) Picasso, there’s reason to know that good is differentiated.  
7. Predicting/Extrapolating Damages  - crts follow Rest  § 351 – even when they don’t say that this is what they’re doing

(a) Kenford v. Erie – profits from stadium?  Crt sez it’s too hard to predict – human nature is “fickle.”  Crt sez damages have to be in contemplation of the parties.  

(i) Crts reject “rationale basis,” which is a lower hurdle;  requires just some evidence.

(ii) Also, given level of debt of county, can predict what they thought they would’ve made to pay off debt – this is not as “fickle.”  Can discount income stream, etc. 

(a) Rombola – can figure out what horse would earn. 

(iii) Gen trend – crts’re more flexible to accept expt. evidence to dermine lost profits – but you never know when crts’ll go against this. 

(iv) new business rule – normally, cannot collect w/new biz

H. Emotional Distress
1. Rest.  § 353:  “…will be excluded unless breach also caused bodily harm, OR the K OR the breach is of such a kind that serious emotional disturbance was a particularly likely result”, e.g. death

2. Valentine – woman fired, wants mental distress.  Crt rejects it

(a) Too hard to quantify 

(b) Psychol. damages are seconadry

(i) but why should this matter, secondary?  

(ii) Sell steel – some risk/stress goes w/territory

(iii) Maybe employ. is personal  enough, and crts drew the line in the wrong place.

(c) If K is made for overtly personal reasons, or has overly personal consequ – then can recover.  

3. BUT Jarvis:  holiday, or wedding singer – can recover

4. Punitive Dam. – are over – compensatory – UCC 1-106 – no damages in the nature of consequential or special or penal can be had (for goods).  Normally, only possible for tort breach.  Rest. § 355 – no pun. damages

(a) BUT:  1-106 – dam.’s to be liberaly administered.

I. Liquidated damages – provisions in case of breach are included in the K.  It’s not OK if it’s a penalty.  Subject to extra scrutiny.

1. UCC § 2-718:  Damages for breach by either party may be liquidated in the agreement but only at an amount which is reasonable in the light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy.  A term fixing unreasonably large liquidated damages is void as a penalty. 

2. UCC 2-719 Contractual Modification or Limitation of Remedy:  parties can modify K, outside the UCC.  But, “limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable but limitation of damages where the loss is commercial  is not.”

3. Damages are ascertained at time of breach, or time of K?

(a) if at time of breach, then this is effectively striking down the liquidation damage provision.  This is second-look test

(i) Liq dam. has burden-shifting effect.

(ii) Dam’s are in a range, rather than a point.  W/liqu damages, just have to show w/in range, don’t have to prove the exact point.

(iii) Used to insure full compensation – should be able to liquidate uncertainty, attny’s fees, emotional costs

(iv) Dam clause should be enforceable even if it is a penalty as long as it is thought through.  BUT this is not how crts see it.  

(b) at time K was made – is forward – looking test

4. Rest. § 356 – too much is a penalty, but “only at an amount that is reasonable in light of the anticipated or actual loss caused by the breach and difficulties of proof of loss.”  [Comment:  central object. for K remedies is compensatory, not punitive.  

5. Policy reasons for it:

(a) Allows parties to control exposure to risk

(b) Avoids litigation-related delays

(c) Remedy is consistent w/economic efficiency in a competitve mrkt

(d) Includes items too uncertain/remote for crt to normally consider

6. Policy reasons against it:  [also LIMITS OF COGNITION – see below]

(a) Worried about unconscionability – Waserman – damages end up too high

(b) Public law, not private law, normally defines remedies of parties  - private agreements can’t stray too far from that which is legal

(c) Dam’s “substantially in excess” may justify interference of unfairness in bargaining

(d) May be deterrent/penalty.  

7. Limits of Cognition – 3 kinds [curable? Mel sez no]

(a) 1.  Bounded rationality – actors limit search for alternatives  - this in itself isn’t irrational – not worth it to keep searching

(i) but result is that information is imperfect.

(ii) Assume 5% chance of breach – then 95% of her efforts’ll be wasted.

(b) 2.  Unduely optimistic – marriage proposal

(c) 3.  Ability heuristic  - draw conclusions based on evidence that’s readily available to you.  If someone has a heart attack, start to worry more about heart attacks.

8. Expectation Dam.  – 

(a) Efficiency-we want to make each party to the contract internalize the gains from the breach but also the other parties lose from the breach. This will produce the most efficient rate of breach. It gives the right incentives for performance and therefore this is what the parties would have agreed to had they bargained over the issue.

(b) Have to look at profits made possible by the breach – Charter.  
J. Theory of Efficient breach- a breach of a K is more efficient than performance of the K when the cost of the performance exceeds the parties’ benefits.
1. Explaination: Assume 3rd party wants to pay more.  Seller should breach;  3rd party values it more, can reimburse breachee. POSNER

2. Critic: 

(a) Seller doesn’t know what the buyer’s value is. 

(b) the goods will always go to 3RD party if he values them more than B.  If he knows about the contract he will go to the buyer.  

(c) This would introduce other transaction costs.  

(d) Contracting will become more insecure.   

VI. Specific Performance

A. UCC § 2-716 Buyer’s Right to Specific Performance or Replevin

1. (1) Specific performance may be decreed where the goods are unique or in other proper circumstances

2. (2) Crt includes just[ified] terms, condtions

3. (3) buyer has right to right of replevin if after reasonable effort he is unable to effect cover for such goods or the circumstances reasonably indicate that such effort will be unavailing….”

4. Comment:  “UCC seeks to further a more liberal attitude than some crts have shown in connection w/the specific performance of Ks for sale.”

B. Rest. § 359 – specific performance will not be ordered if damages would be adequate to protect the expectation interest of the injured party.

C. Normally, specific performance is not used b/c:

1. Penalty for violating crt is going directly to jail –

2. Law interpretation, not law enforcement [altho crts have taken over schools

3. Only give right to specific performance – up to P to collect.  This could spur more litigation.

4. Person screwed up first time – likely to screw up the next time

5. Violates efficient breach [Prof hates efficient breach]

D. Reasons in support:

1. Original contractor might in fact have the most experience

(a) 2nd contractor won’t finish something 1st contractor started.

E. Laclede – part of what they bargained for is a LONG-TERM commitment – this cannot be “covered” [very easily].  Made K to lock in supply.

VII. Reliance and Restitution Measures

A. Often, restitution, reliance, and expectation damages converge

B. Security Stove – can’t sue for expectation damages, uncertainty rule [stove to show at convention];  so use RELIANCE. 

C. restitution based on benefit that P conferred on D – don’t want to see promisor unjustly enriched.  

1. Restitution is only for essence of K (Corbin)

D. Algernon Blair – Coastal was sucontractor – Blair refused to pay for renting cranes

1. Coastal would’ve lost at least $36,000.

2. RESTITUTION (  mrkt price of services performed at time they were rendered.  

3. Rule (majority) (  if breach is fundamental (not all will meet this test), B has option to sue for restitution, instead of expectatoin

(a) other rule, not true if B’s performance has been completed.   

(b) Britton – employed for nine months – can get $95  for 9 months of the year.  THIS IS DIFF. B/C P IS BREACHING

(c) P’s damages limited to K price here  b/c otherwise there’s an incentive to breach if mrkt value is greater than K price.

E. Summary ( first case, mrkt value at time performance was rendered.

1. Second case (  capped at K  price – Britton
ASSENT

VIII. Interpretation

A. Rest. § 204 – crt’ll insert term.

B. Rest. § 201 – 

C. (1) if attached same meaning to terms then that governs.  

D. (2) if  A thinks X and B thinks Y then 

1. (a) A’s X governs if B knew that was what A thought [regardless of reasonability – this is like Williams – furn. store – unconscionablity]

2. (b) A’s X governs if B had “reason to know” that’s what A thought [this is reasonability standard – B is “deemed to know”

E. Fault – less reasonable side loses

F. Peerless – genuine misunderstanding means that neither K is bound – Rest. § 20
1. if both subectively believed “X”, then this would govern.

2. Why should we let loss rest where it falls, if neither (or either) are at fault?

3. Embry v. Hargadine – employee wants extension, told “you’re all right.”  

(a) SUBJECTIVE AND OBJECTIVE COMPONENT – can use objective evidence to show subjective intent. 

G. Context – have to interpret everything in context, i.e. Spaulding – promise  to pay for education

1. want to effectuate intent of parties.  agreement can be larger than the text.
IX. Offer and Revocation:

A. Rest. 24 – an offer is manifestation of willlingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.

B. offer = manifestation of willingness to enter into bargain.

1. proposal to make a deal conditioned upon, and only upon, acceptance by addressee/receiver – acceptance forms K.  Lonergan  
2. Decided by objective/reasonable standard (if acceptance creates K).  

(a) If not an offer, then an invitation to deal (not the same legally, but has some legal weight).  

C. Advertisements:  Eisenberg – DISFAVORS non-enfoceability of commercial promises (ads).  Normally considered to be invitation to deal.    

1.  Explicit ads ARE offers – Leifkowitz.  Test:

(a) Definite in its terms, and

(i) circumstances clearly indicate an intent to make a bargain; or

(ii) ads invite specifc action (first-come, first-served) w/out further communication;  or

(iii) Overacceptance is unlikely.

(b) e.g.  “Rare Books will pay $100 for every copy of the first edition of Sinclair Lewis’s Main Street sent  to us by Jan. 1, 1983.”

(c) Lefkowitz:  number of coats are specified, so no problem of over-acceptance.  

(d) Rewards are offers.    

2. [Expression rule – reasonable person standard – would reasonable person think it an offer?]

D. Termination of Offer/Offeree’s power of acceptance – depends on context.  Gen rule:  “reasonable time.”   

1. Rest. § 41:  power of acceptance is terminated “at time specified in the offer, or, if no time is specified, at the end of a reasonable time.”  

(a) (2) what is a reasonable time is a quest. of fact, depending on al the circumstances existing when offer and attempted acceptance are made

2. Lapse/Rejection:  “During conversration” rule if face-to-face/on phone – 

(a) Why have this rule?  why not just what’s reasonable?  could differ according to context.  

(b) Akers – open to interpretation if “I do not accept” means “I accept.”  could be she wants to give it time to see if it CAN work out;  a conditional rejection.  

(c) Eisenberg:  whole rule is bad.  Just say, what would reasonable offferor think?  If I say $1000, and you say $900, offer should still be on table!!
(d) This is “expresion rule” – instead of reasonable rule.  Eisenberg hates expression rules.  Rationale of expresion rule:  want to make sure parties enter into bargain willingly [if don’t’ believe this, hard to accept expression rules]

(e) Rest. § 39 (2):  offeree’s power of acceptance is terminated by counter-offer, unless:

(i) offeror has manifested contrary intention;  or

(ii) counter-offer manifests a contrary intention of the oferee

(a) Comment:  inquiry regarding possibility of diff terms, request for a better offer, or comment upon terms of offer, is ordinarily not counter-offer – too tentative or indefinite.  

(f) Note:  puts primary emphasis just on words:  “I’ll take it under advisement…”  differs from “confirming these [extraneous] items are part of purhcase. “  

(i) Key is if acceptance is independent of the condition.  Culton:  wants to build on cookroom.  

(g) BUT:  items that’re reasonably included anyway [German guy asking me for frig] is just a clarification

(h) “Won’t you take less?” is no counteroffer.  “Won’t you take $4800?” is counteroffer.  

E. Revocation – Rest § 42 – “an offeree’s power of acceptance is termianted when the offeree receives from the offeror a manifestation of an intention not to enter into the proposed K.”  BUT, BAD RULE – SO SLICED AWAY AT IT W/EXCEPTIONS.  

1. donative promises – Dickinson – if promise for no consideration, then invalid (I’ll keep it open until Fri. the 12th).  

(a) BUT:  Dickinson:  bargain for a chance.  seller’s no fool, buyer needs to figure out financing, etc.  Buyer’ll invest MORE resources if she thinks it’s firm offer.  Structural bargains – increase odds of exchange.  Should be enforceable, but it is not.    

2. Option – pay for right to keep “right to buy” open.  This is held valid – consideration for promise

3. Power of acceptance NOT revoked b/c of sale to 3rd party (without notification).  

4. Communication:  Rest § 43:  “an offeree’s power of acceptance is terminated when offeror takes definite action inconsistent with inter to enter into proposed K and offeree acquires reliable information to that effect.”


(i) e.g. – offeree finds out it’s been sold.  Dickinson
5. Auction:  Payne
(a) Auct’eer make an offer, or invitation to bid?  

(i) If offer, then bidder’s bid is [conditional] acceptance

(ii) If invit. to bid, then bid would be offer, hammer fallling would be acceptance.   Auct’eer can withdraw goods if she doesn’t like offer.  
(a) Not what reasonable person standard would hold, but crowd is sophisticated.

(b) UCC 2-328 (2) – sale complete with fall of hammer.  

1. Auct’eer can change usual rule – this is called auction w/out resserve [no minimum bid needed]

(c) EXCEPTION to normal rule that can revoke offer before it’s accepted;  every offer is a recission of previous offer. 

6. Partial performance:  

(a)  UCC 2-205 – offer to buy or sell goods in writing is not revocable for lack of consideration, for a reasonable amount of time (but can’t exceed 3 months).  Overturns rule that offers need consideration to be kept open.  

(b) Classical K law – offer can only be accepted in manner specified by offeror [analogos to “paint my fence,” want full performance].  Offer could be revoked even after performance had begun.

(i) BUT:  this may be against OFFEROR’s interest – offeree’ll be wary of starting performance.

(ii) Modern law – offeree relied on promise (halfway up flagpole).  

(iii) Rest. 45:  “when an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option K is created when offeree tenders or begins the invited performance or tenders a beginning of  it.”

(a) Ragosta – distinction b/twn beginning to perform, and prearing to perform (extremely thin line).  

(iv) Options K: Rest. 87:  if offeror’s offer reasonably induces action or forebearance of substantial character, then K is binding to extent necessary to avoid injustice.”  

(a) only get reliance damages?
(b) 45, 87 not really needed, with 90.  

(v) § 87:  “proported consideration” – means nominal consideration.  ANOTHER EXCEPTION TO offers are revocable.

(c) Gen/Sub-Ks.  
(i) Sub-K’s bid is an offer.  Gen accepts sub-K’s bid.  Gen relies, so sub-K can’t revoke.  Drennan [but duty to cover]

(a) Could get expectation damages, if this is very “bargain-like.”  

(ii) CONTRAST:  Holman – Gen K not bound to sub-K by using her sub’s bid.  Gen is Econ’lly stronger, but sub-K has no reliance.    Further terms to negotiate.  Holman needed to fulfill minority hiring standards.  

(a) negot’ing terms double-edged – if too many terms to negot., then Gen has no reliance

(b) “I’m using yr own bid,” Williams.  

(c) Cali – must give to “lowest resp. bidder” [other factors than price are impt.]

(d) Holman is law, but exceptions re: trade usage, previous agreements, etc.   

X. MODES OF ACCEPTANCE 

(Both Chapt. 11 & 12)

A. Invited acceptance:  Rest. § 30:  offer can specify terms for accceptance, but (2) unless otherwise indicated by the language or the circumstances, an offer invites acceptance in any manner and by any medium reasonable in the circumstances.  Polaroid – silence equals consent.  Also, bound by all terms expressed before beginning performance – Polaroid.  

1. Rest. § 60:  if offer presecribes place, time, or manner of acceptance – must be complied with to form K.

2. Rest § 65:  “Unless circumstances known to the offeree indicate otherwise, a medium of acceptance is reasonable if it is the one used by the offeror or one customary in similar transactions at the time and place the offer is received.”

3. UCC 2-206 – (1) “Unlesss otherwise indicated,

(a) “an offer to make a K shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances;
(b) offer to buy goods invites acceptance eitiher by performance or promise, but “such a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer.”
(i) Comment:  any reason. manner of accceptance is valid.

(c)   (2) Where beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance w/in a reasonable time may treat the offer as haivng lapsed before acceptance.”

(d) UCC Comment;  beginning of performance binds offeror only if followed w/in reasonable time by notice to the offeror. 

B. Delay in Communication:  Rest § 49:  if delay in communication, and offeree knows/has reason to know of delay, then timeline to accept is NOT extended;  but if offeree does NOT know, and it’s fault of offeror (or fault of medium offeror chose), then K can be created within allowed period, adding in time of delay.  

C. Telephone/teletype:  Rest. § 64 – same as communicating in person

D. Mailbox rule:  [APPLY LAW WHERE K ORIGINATED]

1. acceptance effective on dispatch [Also Rest. § 63;  § 66 – must be properly addressed, etc.]

(i) Rest. § 67 – still effective on dispatch if offeree uses other method of transmission, if time of delivery is about the same.  

(ii) BUT:  Lewis:  can revoke mailbox rule with explicit contrary lang.

2. Revocation effective on receipt

3. Therefore:

(a) 1/22 – send revocation

(b) 1/23 – offer arrives;  acceptance is sent

(c) 1/24 – revocation arrives

(d) 1/25 – accceptance arrives – there’s a K.  

4. Offerors should also PREFER the mailbox rule, since performance can now begin QUICKLY under mailbox rule, compared to receipt/receipt rule.  

(a) Applied to time limit:  Falconer:  accept within five days later.  Posted acceptance four days after – crt sez mailbox rule applies here

E. Ambiguity re: Promise or Performance.  Rest § 62 – begin performance, offeree is bound.

1. this all assumes a bilateral K!  With unilateral K, offeree is not bound by partial performance.  
(a) “paint my fence for $50” could go either way.  

2. Davis – dead uncle, couple moves from Canada.   Uncle [just] bargaining for a promise, trusted the couple to come take care of his business.  

(a) If bilateral, and don’t promise but begin to perform (move) – offeree is bound by performance, if bargained for.  Rest § 62:  beginning to perform acts as promise to render complete performance.  
(i) Rest § 30 – if ambiguity, up to offeree.   

F. Causality – Klockner – would’ve cared for stepgrandmother anyway, but promise to grant estate still binding (even if one could argue that there is no consideration, since P would’ve done it anyway).  

1. Cardozo in De Cicco:  “springs of conduct are subtle and varied.”  Who knows what would’ve happened, absent promise to grant estate?   

G. Invitation of acceptance – Carlill – smokeball case.   Got sick after using smokeball.   No need to show intent to perform, no need to communicate it.  WHATTHE PHUCK IS THE POINT OF THIS CASE?  

1. Rest § 54:  

(a) Where offer invites an offeree to accept by rendering a performance, no notif. is necessary to make such an acceptance effective unless the offer requests such a notif.  

2. Notification in unilateral K– do have to notify once performance is  complete, unless offeror would know anyway.  If not w/in reasonable time, offeror no longer bound.  Bishop.  

3. Extend mailbox rule – did give notice, but didn’t reach P – this is notification.  Need to exercise reasonable diligence.  Bishop.  

4. Waiver of communication – even if offeree must “accept” or “approve” offer, offer can waive communication of acceptance/approval.  K is formed when offeree accepts/approves even though she does not communicate the acceptance.  International Filter.  

(a) In this way, silence constitutes acceptance.    

5. Eisenberg doesn’t see need for physical manifest. of acceptance.  Just a matter of interpreation when you’re bound.
(i) ins. co’s – bound/protected when you send in the application ?

H. Late Acceptance – late accceptance has legal effect of counteroffer – doesn’t conclude bargain, but treated as offer that can be accepted by original offeror.  Rest. § 70 “late or otherwise defective acceptance may be effective as an offer to original  offeror, but silence operates as acceptance in such a case only as stated in § 69.”

1. Rest. 69 (2) “offeree who does any act inconsistent with offeror’s ownership of offered property is bound in accordance with the offered terms unless they are manifestly unreasonable.  But if the act  is wrongful as against the offeror it is an acceptance only if ratified by him.”

2. Phillips v. Moor:  BUT:  offeror (in good faith & spirit of fair dealing) must notify that the acceptance was too late.  Otherwise, binding K.

3. BUT:  mutual subjectivity prevails – if they it was timely, it is!   

4. BUT:  silence is accept. under Rest. § 69 when:

(a) offeree benefits and has reason to know compensation is expected

(b) Offeror gives offeree reason to understand that silence = assent, and offeree intends to accept offer (by remaining silent).

(i) b/c of previous dealings or otherwise – McIntyre (sale of meal) [could also be viewed as duty to rescue]

XII. Implied in Law and Implied in Fact Contracts

A. Implied in law – NON – contractural idea – more like unjust enrichment.  Fiction created to create obligat./justify compensation.

1. 2nd promise is fictional – alleged, but couldn’t be denied.  Grey area b/twn implied in law and implied in fact.  

2. Damages are restitution [but may use mrkt valiue of services].

B. Implied in fact – there is in fact a K that’s implicit, based on facts.  

1. Astrologer – give $200 for reading.  Crts don’t have to find you’re in fact enriched – just implied in fact, since you thought you’d be enriched.  

2. Damages are expectation [but maybe use reasonable value/mrkt value of unjust enrichment as surrogate]

C. Dobos:  sick grandmother

1. 1st period – unconscious/ill – would have consented if given the chance.  Implied in fact K.  

2. 3rd period – Nursing home could’ve notified her of benefits [maybe].

3. Restitution: as measured by mrkt value of servies (as long as reasonable).  If more than average services, then mrkt values them more than average (better at their jobs).  Mrkt rate will be billing rate, unless unreasonable.  

D. Day:  build party wall.  two steps to decide if there’s implied in fact (or law?)

1. Would reasonable person have formed the conclusion that compensation was expected?

(a) Is reasonable person standard based on incentives crt wants to set up?  

E. Employment Handbooks – No need to “accept” changes to handbook (by which employer is bound) – continuing to work there is consent.  

XIII. Preliminary Negotiations, Indefiniteness, and Good-Faith Duty

A. UCC 2-311:  An agreement…which is otherwise sufficiently definite…is not made invalid by fact that it leaves particulars of performance to be specified by one of the parties.  Any such specification must be made in good faith and within limits set by commercial reasonableness.

1. Rest. § 34 – terms of K may be reasonably certain even though itempowers one or both parties to make a selection of terms in course of performance.  

B. Indefiniteness – [lawyer’s defense to get out of K – Eis “suspicious” of them].   

1. UCC 2-204 (1) – “K for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a K.”

2. UCC 2-204 (2) – “an agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined.”  

3. UCC 2-204 (3) – even if terms are left open, it  doesn’t fail for indefiniteness if parties intended to make K  and thre’s reasonably certain basis for approp. remedy.  Look to parties’ behavior to decide;  K for sale of goods may in made in any manner.  

4. UCC 2-305 – can fill in price [it’s reasonable price.]  This creates incentive for parties to agree on their own.   Must be in good faith.

(a) (3) If fault of another party, first party may treat K as cancelled or himself fix a reasonable price.  

(b) (4) Where parties intend not to be bound unless price be fixed or agreed and it is not fixed or agreed there is no K.  

5. UCC 2-308 – Unless otherwise agreed, deliver to seller’s place, unless parties know goods are at another place.  “Otherwise agreed” also refers to as agreed per USAGE OF TRADE, COURSE OF DEALING, or COURSE OF PERFORMANCE.  [crts’ll fill inplace]
6. UCC 2-309 – Indefinite in duration, valid for reason. time, but unless otherwise agreed may be terminated ay any time by either party.  fill in time of delivery.  [crts’ll fill in time

(a) 2-309 (3) – “termination of a K by one party except on happening of an agreed event requires that reasonable notification be received by the other party, and an agreement dispensing w/notification is invalid if its operation would be unconscionable.”  

7. UCC 2-310 – payment due at time/place at which buyer is to receive the goods

8. Rego – if gaps reflect lack of agree, crt won’t fill in gaps.  

C. Rest. § 33 – [more conservative?] –  (1) terms must be reasonably certain.  (2) Terms of K are reasonably certain if they provide basis for determing existence of breach and for giving approp. remedy.     (3)Terms left open may show lack of agree.

D. K is invalid b/c too indefinite Cheever.  Two reasons:

1. Crt can’t decide what parties wanted [

2. Indefiniteness may show parties were still negot’ing.

E. “Agree to agree” or “K to follow” cases: Channel Home:  parites contemplate another agreement, altho first one has impt. terms [but was it just formality]?  Duty to negot. in good faith.
1. Tribune  - good faith menas can’t introduce new terms/conditions [as Tribune did w/making it conditional on approval of accnt’s w/Teachers]

(a) Leval – bold new move- have oobligation to negotiate more; dynamic.  Instrument creates obligation in good faith to keep  negot’ing.  

2. Damages:  as fallback, could give reliance.

(a) Or, prove more likely than not that they would’ve negot’ed in good faith, then expectation damages.  

3. Go thru motions?  

(a) Dangerous, b/c proposal could be accepted.

(b) Can still enforce violations (mostly it’s like this – parties don’t even bother to try)

XIV. Parol Evidence Rule 

· Eis. hates it – thinks as quest. of fact it goes to jury.  Rule reflects distrust of juries.  Still alive in most crts.

A. UCC 2-202:  final agreement cannot be contradicted by past o/w agree., or contemp. oral agreement, but (a) can be supplement by usage of trade (1-205) or course of performance (2-208); and (b) evidence of consistent additional terms, unless  agreement intended to be “complete and exclusive statement.”  

1. Comment to 2-202 sez that if terms would “certainly” have been included, they’re excluded.  This is more liberal than normal.  

B. Rest. § 209 – integrtated agreement is writing constituing final agreement on “X” terms

1. (2) if integrated is to be determined by crt 

2. (3) If in light of its completeness and specificity reason’ly appears to be complete, taken as such …”unless it is established by other evidence that the writing did not constitute a final expression.”
(a) Comment:  “…in accordance w/all relevant evidence.”

(b) THIS PUTS PAROL EVIDENCE IN SHAMBLES – sez you have to introduce all evidence to show intention [if it’s integrated].

C. Rest. § 210 – partially integrated – agreement on only some of terms.

D. Rest. § 213:  [covers either prior written/oral agreements, or concurrent oral agree.]

1. (1) binding integrated agreement discharges prior inconsistent agreements if they’re inconsistent.

2. (2) binding completely integrated agreement discharges prior agreements to the extent they are within its scope [would it normally be included in this kind of agreement?  BUT:  isn’t this decided by parties?]

E. Exceptions – Rest. § 216:  

1. (1) if not completely integrated, can introduce evidence of consistent additional term [to cover terms that are not “integrated.”]

2. (2) agree is not completely integrated if writing omits a consistent additional agreed term which is

(a) agreed to for separate consideration;  OR

(b) a term naturally omitted. [“certainly” omitted in comment]

3. Agree. has to relate to same subject matter.

F. Williston – “look-and-feel” of being complete;  intentions are expressed by the final wording (only)

G. Consistency – Hunt Foods – test is “not logicaly inconsistent” term compared to agreement – VERY liberal, cuts into parol evidence rule (what is logically inconsistent?).

1. Contrast:  more traditional Alyeska – “absence of reasonable harmony” – this is 1) amorphous, and 2) harder to admit evidence.  

H. Admissibility  - if parties had DISCUSSION, this then is admissible [morale:  don’t have agree. but just have discussions.]

I. Rest 2st is Double – barreled:

1. Rest 2nd:

(a) Single-barreled – doesn’t go to jury, but judge allowed to consider objective evidence – judge allowed to incorp. individual intent

(b) Redues bite of rule, but doesn’t eliminate it.   

J. Avoiding Parol Evidence Rule:
1. Writing is not an integration (Williston – Corbin spectrum)

2. Other agreement was for separate consideration

3. New agreement term is normally omitted from agreements

4. Fraud – Rest § 214 addit. agreement admissible if due to “illegality, fraud, duress, mistake, lack of additional consideration, or other invalidating clause.

K. Four Corners Rule – a.ka. plain menaing rule.  Can’t use extrinsic evidence to show there’s ambiguity 

1. Catch –22 – can only show there was ambiguity WITH extrinsic evidence.

2. Distinct from parol evidence rule – this rule excludes ANY evidence extrinsic to agreement [not just prior agreements];

(a) and, parol evidence doesn’t turn on lack ofambiguity, but if there’s an integration.  

(b) [Crts often treat them interchangably]

3. This rule mostly died off!

L. Scope of Agreement:  It’s NOT limited to writing…
1. UCC 1-201 (3) – “Agreement” means the bargain of the parites in fact as found in their language or by implication from other circumstances including course of dealing or usage of trade or course of performance. 

2. Contract:  UCC 1-201 (11) – total legal obligation which results from parties’ agreement as affected by this act.

3. Rest. § 212:  interpreation of integrated agreement is directed to meaning of terms in light of circumstances;  (2)  goes to jury/trier of fact if dependson “credibility” of evidence.  Otherwise a quest. of law. 

(a) Comment b: meaning can almost never be plain except in context

(b) “reasonably susceptible” doesn’t square with “buy means sell” [Illustration 4 for Rest. § 212]

(i) So Traynor’s analysis falls away, and it’s “credibility” – Rest. 212.

XV. Trade Usage, Course of Performance, and Course of Dealing

A. Interpretation – Rest. § 220 – “an agreement is interpreted in accordance with a relevant usage if each party knew or had reason to know of the usage and neither party knew or had reason to know that the meaning attached by the other was inconsistent with the usage.”

1. Rest. § 221:  If each party has same meaning for term, this controls.

2. Rest .§ 222:  “usage of trade” – such regularity of observance…justifies expectation of meaning.  [OBJECTIVE]

3. Rest. § 223:  “course of dealing”- previous conduct [SUBJECTIVE]

4. Course of performance – [SUBJECTIVE]

B. couse of dealing – 1-205 (1) – previous conduct by parties

1.  Rest. § 223

C. trade usage – 1-205 (2) practice or method of dealing in trade…that justifies expectatoin that it’ll be observed.

1. Rest. § 222

2. Berwick – trade usage was contradictory – paper/printing was per 2-volume set;  binding was per each book.

3. Deemed to know – have duty, if you’re in the business, to learn usage.   

(a) Lesser duty on customers who’re not dealing with this a lot.

(b) Otherwise burden on those in business to constantly be teaching others.

D. course of performance  - § 2-208 – performance during K.  Terms of agree. and course of performance shall be construed whenever reasonable as consistent with each other;  but when such construction is unreasonable, express terms control.  Course of performance shall control both course of dealing and usage of trade.
1. Friendly Exception – avoids couse of performance by making it explicit that this is just “this one time, and does not affect legal rights in future,” etc.

E. Scope – 2-202:  K explained by trade usage/course of performance/course of dealing.

FORM CONTRACTS

XVI. Form Contracts

A. Mirror—image Rule/ribbon-matching rule:
1. Poel: terms have to match exactly.  No K here 

(a) Statute of Frauds problem.s…written memo takes it out of Statute.

(b) non-performing acceptance is a counteroffer.  

2. Last – shot rule:  with performance, whomever sent last form, those terms control

B. Modern rule:   

1. Test:  would a reasonable person think a K was formed?  Reasonable people (rational apathy) don’t read boilerplate forms!!

(a) ABA – terms cannot reasonably be expected to be read.  

2. UCC 2-207:  solutiion: only applies to form Ks;  written-in parts are not covered by this rule  [this obviously abolishes mirror-image rule]

(a) (1) definite and seasonable expression of acceptance operates as acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.  

(i) [a def./season. expresion:  know it when you see it;  reasonable person standard;  usually contains descr. of goods, price, perhaps payment terms and delivery date].

(b) (2) Additional terms:  b/twn merchants, become part of K unless:

(i) (a) offer expressly limits acceptance to terms of offer 

(ii) (b) they materially alter it;  or

(iii) (c) notification ofobjection has been given, or given w/in reasonable time after notice of them is received.

(a) [What about “different” terms?  If they’r material, they drop out, if not material, then have no impact.  This is like first-shot rule, inconsistent with 207!
(b) So, any conflicting terms are dropped out, revert to UCC.  A K.

1. Crt has even said terms inconsistent with implication of law knock out parallel terms.  Dorton.  

(c) (3) Conduct by both parties which recognizes existence of a K is sufficient to establish a contract.  In such cases, terms are those that both parties agree on, plus the UCC warranty/fair dealing/addit. terms.

(i) This is KNOCK-OUT RULE.  

C. Conditional Language:  2-207 (1) – if expressly made conditional, then no K – performance drops parties down to (3), with UCC provisions governing

(a) Courts are very strict re: conditional language – work to NOT find it.  

(i) [irony:  say boilerplate lang. not impt, but crts’ll look to slightest nuance in “conditional” lang. to get out of it.

(b) UCC terms generous to buyer;  warranty limit is statute of limitations.

(c) Put in middle of boilerplate, perhaps it’s unfair surprise

2. Rest. § 59:  “a reply to an offer which purports to acccept it but is conditional on the offeror’s assent to terms additional to or different from those offered is not an acceptance but is a counter-offer.”  

(a) But if definite/season., etc. directs us to UCC.  

3. Bottom line:  w/no conditionality, K is formed.  Additional terms only included if they’re immaterial.  Different terms drop out [consistent with 2-207].  W/conditionality, additional/different terms drop  out upon performance;  UCC governs.
(a) Hard to get new terms in – maybe should be in “writing” [non-boilerplate.[
(b) knockout rule adopted by crts to make 2-207 fair.   Cannot have anything turn on whose terms came last – inconsistent with abolishing last-shot rule.  

(c) Trade usage comes in before UCC provisions.   



XVII. Interpretation and Unconscionability in a Form-K Setting

A. Rest. § 211 – Form-user needs to use good faith in implementing provisions of form, esp. since she knows customer does not really read them.  
1. (1) Adopts writing as integrated, unless signee has reason to believe that like writings are standardized agreements. 
2. (2) Such a writing is interpreted wherever  reasonable as treating alike all those similarly situated, without regard to their knowledge or understanding of the standard terms of the writing.

(i) BUT Darner, Weaver streess NOT knowing!  Crts haven’t fully adopted Rest. rule

3. Rest. 211 (3) Where the other party has reason to believe that the party manifesting such assent would not do so if he knew that the writing contained a particular term, the term is not part of the agreement.




B. Weaver – “new era” of interpretation/unconscionability.  Signing off on terms must be done “knowingly and willingly.”   runs gasstation;  signs form that he’s liable for ALL negligence, even that by Amaco.  Crts rule unconscionable – UCC 2-302.
1. Rational ignorance – better to not know what the terms mean (can be excused this way).  
C. CONCLUSION:  Weaver, Darner – only need unconscionability.  Rest. 211 – interpreted wherever reassonable as treating alike all those similarly situated.

1. Unconscionability should cover it;  but interpretation is less controvrersial.  Rest. 201 - Form-taker should not be bound by surprising terms if form-giver knows of surprising terms.  

MISTAKE AND CHANGED CIRCUMSTANCES

XVIII. Mistake  

spectrum is from immaterial to palpable mistake.  Before, only got relief for palpable mistake;  now can get reliance.  Easier to forego windfall then take on additional cost.  
A. Mel’s advice:  regardless of how many people are makig mistake, ask what kind of mistake is being made:  can look at it to meet intentions of parties;  like interpretation.

1. Almost same as changed circumstances!!

2. Palpable mistake – see below (Rest. § 153)
3. Peerless – ambiguity of words was mistake

4. Sherwood – mistake of outside world - EVALUATIVE
(a) includes knowledge acquired (sometimes at own expense);  means NOT a mistake, often.  STAND BY their decision.  

5. Elsinore – mistake in mental machinery.  Test:  would they immediately rescind their deal if they had known?   parties don’t bargain about miscalculations.  Or, assume this kind of mistake won’t be taken advantage of….a TRANSIENT ERROR.  
(a) unilateral mistake, but more helpful to see it as TYPE of mistake.  

6. Did relative riskiness induce the bargain or affect its terms?

B.  Warrnaties – can take place of mutual mistake.  Sherwood bull – doesn’t breed, violation of warranty [BUT only goes to buyer, not seller].

B. Express Warranties

1. UCC 2-313 (1) Express Warranties are Created:

(a) affirmation of fact or promise made by seller…creates an expres warranty….[also (b) and (c)]

2. (2) don’t need to use formal words of warranty to create one, but affirmation merely of the value of the goods or a statement purporting to be merely the seller’s opinion or commendation…does not create a warranty.”
3. UCC Comment – express warranties rest on “dickered” aspects of indiv. bargain, and go so clearly to the essence of that bargain that words of disclaimer in a form are repugnant to the basic dickered terms.  Seller’s disclaimer of all warranties cannot reduce the seller’s obligation…and cannot be given literal effect.”

C. Implied Warranties

1. UCC 2-314 (1) good shall be merchantable;  fair average quality, fit for ordinary purposes, etc.  

D. Fitness for Particular Purpose

1. UCC 2-315 “where seller has reason to know of particular purpose of buyer. . . .there is an implied warranty that the goods shall be fit for such purpose.”

E. Restatement:  Bilateral/Unilateral Mistake

1. § 154 – A party bears the risk of a mistake when:

(a) (a) the risk is allocated to him by agreement of the parties, or

(b) (b) he is aware, at the time K is made, that he has only limited knowledge w/respect to fact to which mistake relates but treats his limited knowledge as sufficent, or  [conscious ignorance – bookseller]

(c) (c) risk is allocated to him by thecourt on the ground that it is reasonable in the circumstances to do so.

2. § 152 – BILATERAL - mistake of both parties, contract is voidable by adverseley affect party unless he bears risk of mistake under § 154

3. § 153 – UNILATERAL - Mistake of one party, if it has a material effect on agreed exchange of performances that is adverse to him, K is voidable by him if he does not bear the risk of the mistake under the rule stated in 154, and

(a) (a) the effect of the mistake is such that enforcement of the K would be unconscionable, or

(b) (b) the other party had reason to know of the mistake or his fault caused the mistake – “PALPABLE MISTAKE.”
F. Risk – if not bargained for, then is a mistake/changed circumstance/interpretation

1. Could be already included in the price.  

2. Can go to interpretation – Griffith – King not showing up – this is not what they had planned on;  implicit interpretation.  

(a) Griffith – be able to rent it out next time – so shouldn’t be able to collect; can be reimbursed for the hefty amount paid. 

3. Luck – owner of very valuable painting sells it for extremely low price – bad luck, no compens.  

(a) In old antique shop, slightest “risk” that might find treasure draws people in – even w/NO risk – bad luck of seller;  can spread out costs to all consumers. 

(b) Buyer has acquired knowledge (at her own expense!!);  also, to return it, how far back do you go?   

4. Firestone – thought to be painting by diff artist.  Judge sez:  attributions change.  

5. Lenawee – should be bound only by conditions that buyer can SEE!!

G. Nondisclosure – often buyer/seller could find out more info just by asking!!! therefore, no disclosure problem.  

1. Rest. § 161: non-disclosure equivalent to an assertion fact does not exist if:

(a) (a) where he knows that disclosure of fact is necessery to prevent previous assertion from being a misrepresentation or from being fraudulent or material.

(b) (b) where he knows that disclosure of fact would correct a mistake of other party as to a basic assumption on which party is making K; AND if non-disclosure of facts amounts to failure to act in good faith;  AND in accordance w/reasonable standards of fair dealing.

(c) (c) correct mistake of other party re: contents or effect of writing, etc. 

(d) (d) where other person is entitled to know  the fact b/c of a relation of trust and confidence b/twn them.  [doctor/patient, etc.]

2. Oil co.. finding valuable deposits under farmland.  If oil co. had to disclose, why would they do it?  setting up incentives v. maintaining fairness.  

(a) Differential access v. skill & diligence (that we reward) [e.g. insider trading].

(i) Zimmerman:  differential skill is based on diff. access.  Folllows civil law approach.  
(ii) Oils – too wide of a dispartiy to be just?
(b) Perfect info in mrktplace is assumed??? How does this fit?  

(c) Eytan – bad frames to make paintings more expensive ( [but buyer going for deal…thought she was ripping seller off….]

3. Cockroach case – WRONG to take steps to prevent party from finding out

4. Misrepresntation – send in “phony” real estate agent.  BUT:  no duty to disclose, when your presence would auto’lly signal (perhaps) what property is worth, and hence hurt your bargaining power. 

H. Mistakes in Transcription;  Reformation

1. Travellers – clerical error in sin. policy.  Negligence on part of ins. co., but not enuff to make them liable for the K 

(a) security of transactions v. humans make mistakes.  

(b) DON’T need to provide incentive for them to not make this kind of mistake – it’s costly, etc.  

(c) MUTUAL INTENT OF PARTIES here.

XIX. Changed Circumstances  

-- still same quest. of how risks were allocated, if at all [like mistake, except this is AFTER K is formed, not before – [BUT – subsoil conditions].  

A. Test:  

1. Did anyone take on risk?  [if yes this settles it…]

(a) if not, adversely affected party’s performance is excused;  OR

(b) Distribute losses fairly/what’s fair under circumstances

B. Themes:  

1. what kind of risks, ex ante [prospective].  At K, what kind of risks are they taking?

2. Allocate remedies, ex poste [retrospective].  How did things actually transpire?  

C. Distinction b/twn mistake/changed circumstance:  Changed circum’s [often] happens after lots of things have already happened.  How to sort out damages?

1. Fault:  not too persuasive.  Get out of expectation damages that way (maybe not reliance).  Also, if K was intended to shift risk, then it was your fault.  Some fault is foreseeable, risk of fault  can be shifted as well.  

D. UCC 2-613 Casualty to Identified Goods:  If goods “suffer casualty” before risk of loss passes to buyer; then

1. (a) if loss is total then K is avoided;  and

2. (b) partial loss, buyer can void or accept and receive decrease in their value.

E. UCC 2-614 Substituted Performance

1. (1) if without fault agreed berthing, loading, or unloading facilities fail…or agreed manner of delivery otehrwise becomes commercially impractical, go to commercially reasonable substitute.

2. (2) if means of payment fail b/c of dom. or for. gov’t action, seller stops shipment unlless buyer provides means which is commecially a “substantial equivalent.”  

F. § 2-615 Excuse by Failure of Presupposed Conditions [Unless seller may have assumed greater obligation….]:

1. (a) Delay in delivery or non-delivery…is not breadch if performance has been made impracticable by occcurence of contingency the non-occurrence of which was a basic assumption on which K was made or by compliance in good faith w/any applicable foreign or domestic gov’tal regulation or order whether or not it later proves to be invalid.  

2. (b) [can allocate production/delivery]

3. (c) seller must notify buyer seasonably of delay/non-delivery 

4. ABA Comment:  “limited obligation theory of K” under 2-615.  Crt fills gap of unforeseen events.

G. § 2-616  Procedure on Notice Claiming Excuse:  If buyer receives notice under 2-615, and deficiency substantially impairs value of whole K, buyer can either (a) terminate unexecuted part of K; or (b) modify K to take his quota

1. (2) has to do it w/in reasonable time.  

H. § 2-509 Risk of Loss in Absence of Breach
1. (1) Where K requires/authorizes seller to ship goods by CARRIER:

(a) if delivery is to no particular destination, risk of loss passes to buyer when goods are duly delivered to carrier;

(b) If delivery IS to particular destination, risk of loss passes to buyer upon delivery

2. (2) [bailee rules]

3. (3) if not w/in (1) or (2), risk of loss passes to buyer on his receipt of goods if seller is merchant;  otehrwise the risk passes to buyer on tender of delivery.

4. (4) subject to contrary agreement of parties, and breach of risk of loss (2-510)

I. § 2-510  Effect of Breach on Risk of Loss
1. (1) if tender/delivery of goods is in breach as to give buyer right of rejection, loss remains on seller until cure or acceptance.

2. [(2) and (3) cover ins. issues]

J. Rest. § 265  “Where, after a K is made, a party’s pirncipal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the K was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary.”

K. Cases

1. Taylor – rent out the hall, can’t hold performance.  ex poste – look at events as they unfold;  “fault” isn’t static, either.  

(a) It’s INEFFICIENT to make conditions that would cover everything.  Should divide up damages….

(b) If owner of building sued?  dismissed, for lack of consideration?  

2. Subsoil conditions – preceded K….but test is the same.  

(a) strict liability?  why enforce it if it’s beyond the expect.s of parties?  

3. Wegematic – risk of delay should be separate from risk of non-performance at all.  Parties contemplated delay as not end of K.

4. Fowler – rebuild home destroyed by fire.  If building a unit, builder takes on whole risk.  If repairing, then owner of house takes on whole risk.  [still law]

(a) repairs = owner bears risk, b/c ins. covers value of house, and hosue + pool = more money/value than just house

(b) Who has better ability to insure the risk?   Often, builders BUT – go case-by-case.  

(c) AIA 11.3 – puts risk on owner.  Builders might be risk-adverse (if I lose one $300,000 project, then my company is finished….)

5. Albre – Gen K not liable for breach of sub-K, since didn’t get K.  Existence of K was “basic assumption” on which K was made

6. Peabody – escalating coal case  

L. Economist

1. Joskow – size of risk and its probability are negatively correlated – small ones are accounted for (and cost spread to others);  large ones are NOT (can sue).

2. Posner- decide who’s best risk-taker [but HOW?  size of co. isn’t sufficient.  Weirder the risk, the more difficulty it is to cover it.

THIRD-PARTY BENEFICIARIES

XX. Third-Party Beneficiaries

A. Mel’s rule:  3rd party can enforce if:

1. It effectuates interests of primary parties [Rest § 302];  OR 

2. There are policy/morality concerns that wouldn’t conflict w/parties’ intentions

B. Rest. § 302:  

1. (1)Unless otherwise agreed between promisor and promisee, a beneficiary of a promise is an intended beneficary if recognition of  a right to perofrmance in the beneficiary is aprropriate to effectuate the intention of the parties AND either

(a) (a) The performance of the promise will satisfy an obligation of the promisee to pay money to the beneficary;  or

(b) (b) The cirucmstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance

2. (2) An incidental beneficiary is a beneficiary who is not an intended beneficiary.

3. Rest Comment:  “…if beneficairy would be reasonable in relying on the promise as manifesting an intention to confer a right on him, his is an intended beneficiary.  Where there is doubt…considerations of procedural convenience and other factors not strictly dependent on the manifested intention of the parties may affect the question….”

C. UCC 2-318 Third Party Beneficiares of Warranties Express or Implied – [3 versions] – applies to “natural” persons when it is “reasonably foreseeable” that they would use the product.

D. Rest § 304:  A promise in a K creates a duty in the promisor to any intended beneficiary to perform the promise, and the intended beneficiary may enforce the duty”

E. Rest. § 315 An incidental beneficiary acquires by virtue of the promise no right against the promisor or the promisee.

XXI. STATUTE OF FRAUDS

DISFAVORED BY CRTS – TRY TO FIND LOOPHOLES OUT OF IT.
A. Primary purpose:  to insure reliable evidence of existence of K and its terms:

1. example:  A and B make K that only B signs.  B wants performance.  A writes back, saying “I enetered oral K, but law doesn’t enforce it b/c I didn’t sign it.”  A is now bound – taken out of Statute.  

B. Secondary purpse:  [only some crts follow]:  ensure that parties adequately deliberate on the issue.  Ex. above shows how that might not happen

C. § 4 [adopted by law or crts by all states save La.]

1. ( “no action shall be brought

(1) to charge any executor or administrator upon any special promise to answer damages out of his own estate;  [executor willl cover if estate is inadequate – like a surety] or

(2) whereby to charge the D upon any special promise to answer for the debt, default or miscarriages of another person [SURETY]; or

(a) Comment:  only covers 3rd parties.  

(3) to charge any person upon any agreement made upon consideration of marriage [ assumed already going to marry;  covers deals b/twn H and W]; or 

(4) upon any contract or sale of lands, tenements or mereditaments, or any interest in or concerning them;   [interest in land];  or 

(5) upon any agreement that is not to be performed within one year from its making.  

(a) [Comment:  If it could have been completed w/in one year, then it’s not within the Statute of Frauds [BUT some states differ].  Can hire A for life, or build a 20-story building in one year.  Hire someone for 13 monts, this is within the statute.  
(6) “unless the agreement upon which such action shall be brought, or some memorandum or note thereof, shall be in writing, and signed by the party to be charged therewith, or some other person thereunto by him lawfully authorized.”  [must be in writing?]

D. [§ 17 [sale-of-goods exception.  Adopted by Uniform Sales Act, and then UCC]

And be it further enacted . . . that . . . no contract for the sale of any goods, wares, ormerchandises for the price of ten pounds sterling or upwards shall be allowed to be good, except

(1) the buyer shall accept part of the goods so sold and actually receive the same; [buyer accepts goods];  OR

(2) give something in earnest to bind the bargain or in part payment [buyer gives partial payment];  OR

(3) that some note or memorandum in writing of the said bargain [A CONTRACT] be made and signed by the parties to be charged by such contract or their agents thereunto lawfully authorized.]

E. Exceptions/modifications:

1. some states have more stringest requirement re:  what’s in writing, like real estate transactions.  

2. Statute sez nothing about oral rescission.  

3. Interest in land 4(4):  test is if it is governed by laws of property.

(a) present conveynaces covered by first three sections of the Statute of Frauds.

F. General points:

1. unless specifically sez “contract,” any form of writing will do. 

2. Can also use initials, or “OK,” to sign document.   [sometimes]

3. ambiuity/ellipsis is not fatal.  Charity toward person who made incomplete K is increased by existence of serious change of position in reliance on the K.

4. Don’t need to specifically state consideration [but crts are very split].  

5. only needs to be signed by party “to be charged.”  [what’s this mean?]

6. can piece together several memos, esp. if they reference each other

7. Memo may fail to satisfy Statute of Frauds because it does not correctly state the agreement.  

8. Principal will normally be bound by signature of agent on principal’s behalf, even if the agent’s authority is not in writing.  

9. naked purchased order/sales order signed by one party is unlikely to meet the test of UCC § 2-201.  

(a) exception:  2-201 may be satisfied if purchase order was reflection of agreement already reached; or if signed by both parties;  or matched with a document sent by the other party;  or down payment has been made.  

XXII. Def. of writing – sec 1-201 (46) writing includes “printing, typewriting or any other intentional reduction to tangible form.”  

A. Sale of Goods – UCC § 2-201

1. Value of goods if over $500 needs “some writing sufficient to indicate that a K for sale has been made b/twn the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker.”  “A writing is not insufficient b/c it omits or incorrectly states a term agreed upon but the K is not enforceable under this paragraph beyond the quantity of goods shown in such writing.”

i. Comment:  no requirement that K have anything but price.  [maybe requires nothing:  but it does say “beyond quantity of goods shown in such writing.]

ii. also, entire K may be unenforceable, not K minus $500.  

iii. can be written in pencil on a scratch pad…

iv. need not indicate which party is seller/which is buyer.  

B. Between merchants if within a reasonable time a writing in confirmation of the K and sufficient against the sender, and party receiving it has reason to know of its contents, this satisfies requirements of subsection (1) against such party unless written notice of objection to its contents is given w/in 10 days after it is received.

1. Comment:  merchant covered by UCC § 2-104:  has knowledge, etc. peculiar to her goods in which she deals.  [roughly].  

C. K that does not satisfy (1) but valid otherwise is enforceable

1. if goods are specially made for buyer and under circumstances which reasonably indicate that goods are for buyer, the seller has made either a substantial beginning of their manufacture or commitments for their procurement;  OR
2. party against whom enforcement is sought admits in discovery/trial that K exists;  OR

(c) Comment:  admission can be involuntary [is growing trend]

5. with respect to goods for which payment has been made and accepted or which have been received and accepted.
(a) Comment:  old rule was that part perofrmance made entire K enforceable;  UCC modifies such that K is enforceable for that portion of goods received/paid for.  

(i) BUT:  down payment is exception – it often [crts are split] enforces whole K.

D. Other provisions

(1) UCC § 8-319 – investment securities, = bonds/stock

(2) UCC § 9-203 – security agreements

(3) UCC § 1-206:  Personal  property not otherwise covered (if over $5000)

a. prevents enforcement against the assignor.  obligor cannot set this up as a defenese;  third parties must treat oral Ks as legally effective.  

E. Benefits conferred w/part performance/reliance

1. Restitution:  A can recover benefit conferred on B, even if K under which they dealt was w/in Statute of Frauds.  Based on unjust enrichment, not based on value in K.  

NOT IN MY OUTLINE [b/c not in Eisenberg’s outline]  --- 

1..  2-210 Delegation of performance. [didn’t cover delelgation]

2.. 2-316 - warranties

3.. 2-318 – 3rd party beneficiaires

4.. 2-510 – Insurable Interest in Goods;  Manner of Identification of Goods

5.. 2-508 Cure by Seller of Improper Tender or Delivery;  Replacement

7.. 2-601 Buyers’ Rights on Improper Delivery

8.. 2-609 Right to Adequate Assurance of Performance

9.. 2-610 Anticipatory Retaliation

10.. 2-611  Retraction of Anticipatory Retaliation

11.. 2-612 “Installment Contract”;  Breach

Questoins:

1.. Diff b/twn 2-708 and 2-706? and 2-712 and 2-713?

2.. “cover” refers to both buyer and seller?

3.. UCC rule re: what consideration is?

4.. Rest 281, Accord and Satisfaction?

5..  IF FRAUD, THEN GO TO PROX. CAUSE  - what does this mean?

6.. what is weight of “invitation to deal”?

7.. overacceptance in ads cases – what does this mean?

� UCC 2 – 710 – “incidental damages toan aggreieved seller include any comemercialy reasonable charges, expenses or commissions incurred in stopping  delivery, in the transportation, care and custody of goods after the buyer’s breach, in connecctions with return or reslae of the goods or otherwise resulting from the breach.”





