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Types of Contracts

I. Donative Promises

A. Donative Promise: definition

1) promise to give a gift

2) not a bargain

B. Donative Promises should not be enforceable as a class

1) Problem #1: Easily Fabricated 

2) Problem #2: Issue of Deliberation

3) Problem #3: Circumstances can change

4) Problem #4: not enough social utility to enforce these promises

C. Basic Rule: not Every promise should be legally enforceable

1) Morality requires us to keep promises

2) policy dictates that these should not be legally enforceable

3) Almost no Western legal system enforces donative promises

a) Restatement 1st: enforceable

b) Restatement 2nd: non-enforceable

D. Issue of Reliance + Promise: can reliance enforce an otherwise unenforceable donative promise?

1) Restatement § 90:  Promissory Estoppel

a) prior to Restatement 1st, only a bargain was consideration 

b) Restatement 1st § 90: reliance and action/forbearance because of that promise = promise is binding

2) Promissory Estoppel

a) promissory: reliance upon a promise

b) estoppel: Δ who made the statement which was relied upon may not claim “no consideration”

3) Today: just sue on the promise and reliance; don’t need these fancy terms

II. Bilateral / Unilateral Contracts 

E. Bilateral Contract

1) Bilateral Contract: promise is exchanged for another promise 

2) Rule: a Bilateral Contract is not enforceable unless there’s mutuality

3) Restatement § 62: if it’s unclear whether it’s a unilateral or bilateral contract, the court will assume it’s Bilateral 

4) offer for Bilateral contract is accepted by simple acceptance: “I accept”

F. Unilateral Contracts

1) Unilateral:  promise for performance

a) promise is exchanged for an act

b) promise is not exchanged for another promise (Bilateral Contract) 

i. “I don’t trust your promise”

ii. “If you do it, you’ll get what I promise.”

c) requirement of mutuality doesn’t apply to unilateral contracts

2) Illusory Promise Rule doesn’t apply to unilateral contracts

a) Most Illusory Promise cases are Bargains for an Act: act = the chance

b) illusory promise rule is irrelevant to most cases of illusory promises, because they’re really unilateral contracts for an act & the act = the chance

5) Unilateral contract: acceptance by act: “I accept” is meaningless; accepted only by performance
a) Restatement § 45: Unilateral Contracts 

b) part performance / beginning performance makes offer binding

III. Subcontracting Situations 

G. Subcontractor withdraws Bid (Drennan v. Star Paving)

1) Subcontractor’s Bid = an Offer

2) Binds subcontractor to keep the offer open

3) For contractor because of Reliance; bid was not a revocable offer

4) When did contractor accept bid: not law, but you could say that listing the subcontractor = acceptance of the bid

5) assume revocation took place before acceptance—Π relied upon implicit promise to keep offer open for a reasonable time 

6) Rule: a person who makes a firm offer for a bilateral contract may be prevented from revoking if there was reliance that the offer would be kept open for a reasonable time

6)  Brennan:

a) seems to bind just one way; just binds subcontractor, not the general contractor to the bidder

b) as a class, general contractors are stronger than subcontractors, economically speaking

c) binding on weaker party

H. Contractor Lists Subcontractor, then doesn’t use him (Holman v. Madsen)

1) no binding contract

2) no reliance damages – need more than reliance 

3) Why not use of the bid = subjective acceptance?

a) general doesn’t always go with the lowest bid

b) general was required to list someone

c) general was meeting a requirement; it wasn’t voluntary action, as in Rollins’ voluntary processing of waste

d) subcontractor’s bid were not specific – left things to be negotiated later (2 edged sword: if bid isn’t basis of the contract, then neither can generals rely upon it – won’t give them the advantage of the Drennan Rule)

4) issue of notification: did sub know it was listed and contract was accepted 

a) general telling sub = acceptance

b) sub discovering information on his own

i. not enough because it’s not direct communication of “I used your bid.”

ii. Can be varied by trade custom

iii. = opportunity to rely?

I. Fairness Considerations

1) Sub is bound and general has used sub’s bid; why shouldn’t general be bound as well?

2) issue of reliance: contractor relies more on bid than bidder relies on general contractor

J. CA Rule: General is liable to Sub as a matter of Statute

1) not as a matter of Contract Law

2) if sub is listed and contract is awarded

3) Fairness: Drennan Rule dictates that sub is bound; contractor should be bound as well 

IV. Implied Contracts 

A. Contract Implied – in – Law: Restitution notion

1) fictional “contract”; not a real contract

2) where there have been services rendered which give rise to an unjust enrichment, a contract is implied-in-law 

3) historical reasons for this: narrow actions in common law for recovery – difficulty addressing unjust enrichment 

4) “Implied-in-Law” Contracts = imposed in law for reasons of fairness

B. Emergency Aid Exception

1) normally, if A confers a service (washing her car) upon B without B’s assent, B doesn’t have to pay for it

2) implied-in-law contract: had Δ known of the services being rendered (she was unconscious & in need of medical attention), it is assumed she would have assented to them

3) if Π can’t get reimbursed for those services, then Δ might not have gotten the needed benefit – we want to encourage persons to give services when needed

C. Unjust enrichment: Measuring the Benefit

1) measure of value of benefit is market rate for those services, not the increase / enhancement in the wealth of the recipient 

2) market rate when not manifestly unreasonable

3) if billing rate is higher than average, consider consistency of billing by Π; consider reasonableness 

4) looks like expectation damages

D. Contract Implied-in-Fact: What parties actually said

1) Expressions of the parties = a contract was implied 

2) court: clear that Π wasn’t doing whatever for nothing

3) it was implicit that Π would be compensated

4) Damages: Market Value 

5) Quantum Meruit

a) action for reasonable value of services – market value

b) can be used for unjust enrichment, too

can be Bilateral or Unilateral
(employment context)

a) no need for employee to say “I agree” / promise to accept

b) employee could have left at any time – no further obligation on part of employee

V. Form Contracts

A. For Acceptance with a Form, just need “Definite and Seasonable Expression of Acceptance”: UCC § 2-207
1) in practice, it’s normally applied just to form contracts

2) when there’s an offer of some sort, a response comes in where the inserted provisions in the form match the inserted terms in the offer (form) = a definite and seasonal expression of acceptance

a) description of goods

b) quantity

c) price

d) [payment terms]

e) [delivery date]

3) Mirror Image Rule: in a non-form contract, even the slightest variation in the terms between offer and response = no contract

4) UCC § 2-207 abolishes the Mirror Image rule

5) § 2-207(1): expression of acceptance = acceptance even when there are different or additional terms

a) as long as the alterations are buried in a form

b) as long as there’s agreement and match over the inserted provisions

6) Key is: Is there an Accpetance?

a) Would a reasonable person think there’s an acceptance?

b) Reasonable person will only read the inserted provisions, not the boiler plate terms of a form

B. Problem: What to do with conflicting terms in the response when there’s a contract through a definite seasonal expression of acceptance?

1) § 2-207(1): expression of acceptance = acceptance even when with different or additional terms

a) Additional Term: non-conflicting term which adds to what has been proposed

b) Different Terms: conflicts with terms which have been proposed (some courts will say additional terms are conflicting and different if it conflicts with an implication of law based on the first terms

2) § 2-207(2); only mentions additional terms, not different terms 

a) some theories; different terms automatically drop out because there’s no provision for including different terms

b) “last shot” rule becomes “first shot rule”

3) other approach: Additional includes different 

a) fact that they’re different = they are objected to

b) 1st shot rule

C. Conditional Assent in Form Contract

1) suppose words of acknowledgement = a conditional assent under last clause of § 2-207(1) = no acceptance 

2) no contract under § 2-207(1) if it’s a conditional assent

3) Effect: counter-offer which is not accepted

4) Goes down to § 2-207(3): because there has been delivery and acceptance, although no warranties are exchanged by the parties

5) UCC provides warranties (same result as knockout rule)UCC provides warranties because the parties have conflicting terms regarding the warranties

6) Conditional assent would not help the seller in this case, because the UCC warranties are generally more generous to the buyer than any warranty the seller could come up with

4) Knockout Rule: different terms in the acknowledgement don’t become part of the contract, but they cancel out different terms in the 1st form (offer)

5) Knockout Rule: 

a) little justification for it in the UCC

b) it works!! It’s consistent with the purpose of § 2-207: get away from enforcement of contract terms which aren’t being read

c) not followed by every court (1st shot rule) but followed by most courts

6) Looks like § 2-207(3), but it’s not, even though the same results happen

a) § 2-207(3): no contract until there is conduct 

b) Knockout rule: there is a contract when forms are exchanged

c) § 2-207(3): no contract by writing, but only by conduct, once parties act – applicable only if no contract & A has delivered goods to B and B accepts them

7) Courts have trouble accepting these clauses because they change whether or not there’s a deal; Courts are reluctant to find that a clause constitutes a conditional assent unless it’s patently obvious

8) Still is possible to make a conditional assent, but presumption is against finding language to be conditional assent clause

a) Use of § 2-207(1) language may be essential to get one

b) need extremely explicit inserted terms, not just forms

9) must be extremely explicit: “We have your offer, but we won’t accept it until we get a letter saying…”

10) have a Master Agreement governing all forms going back and forth

D. Duty to Read

1) classical contract law: Duty to Read rule

2) made sense before printed contracts

3) perhaps today with handcrafted contracts it still exists, but not with forms or pre-printed contracts

4) look at Restatement § 211
VI. Oral Contracts

A. Possible defense to Enforceability: Statute of Frauds

1) General Idea

a) promise is not enforceable against someone who makes an oral promise 

b) if it’s a contract for the sale of goods over $500

c) agreement can be considered valid, yet not enforceable (agreement to murder someone)

1) One Year Provision: if agreement isn’t to be performed in one year, it needs to be written down

a) if it could not possibly be performed in one year, then it falls within the statute

b) contract by its terms cannot possibly be executed within one year

2) Contract is either within or without the Statute

a) within: unenforceable unless in writing and signed by the charged party

b) without statute: O.K.; it’s enforceable 

c) statute = “death ray”; within the statute, you’re toast; outside it, you’re O.K.

d) you need something to take the agreement out of the statute

3) Don’t have to sign a contract; just need some writing which recognizes contract and is signed by charged party (charged party = party against whom it will be enforced)

a) oral – not enforceable

b) by writing – signed by one party (confirmatory memo); enforceable vs. that party 

c) writing of memo takes contract outside of the statute (zone of enforceability) 

4) Other exceptions which take contract out of statute

a) part performance

b) reliance 

B. UCC § 2-201 Statute of Frauds

1) general statute of frauds vs. oral contracts: § 2-201(1)
2) § 2-201(2): between merchants, if within a reasonable time a written confirmation of the oral contract is received, it’s enforceable against the writer (Standard, pre-UCC law)

3) New Part: if, after 10 days of receipt of the writing, the recipient doesn’t object, the contract is enforceable against her as well as the writer, even though she hasn’t signed anything (lack of objection counts)

4) No issue of whether a contract has been formed, just whether the contract is enforceable

5) § 2-203; other exceptions to the Statute of Frauds

a) goods are to be specially manufactured for user, and others can’t buy them 

i. reliance exception, pre-UCC

ii. But, you sue for the agreed price, not simply benefit conferred; don’t need to show the value conferred

6) if, under Statute of Frauds, a contract is invalidated only because of the Statute of Frauds and one party has begun performance, the party who receives value can be sued for the value conferred

7) § 2-201(3)(b): Estoppel – if a party admits existence of a contract in pleading, testimony, etc.

a) A and B have an oral contract

b) A sues, B’s defense is the Statute of Frauds

c) B doesn’t get summary judgment

d) B is deposed; if she testifies that there was a contract, it’s enforceable under § 2-201(3)(b) – Statute of frauds defense disappears

e) If B testifies that there wasn’t a contract, she risks perjury if she’s lying

C. Parol Evidence Rule

1) if you have a writing that qualifies as an “integration,” then Parol evidence is inadmissible to contradict, alter, or modify the terms of that integration

2) Parol Evidence: evidence of a connected agreement that was made earlier and is oral or in writing, or is made and the same time and is oral

3) “connected” = within the scope of the writing 

4) Parol Evidence Rule has no impact on agreements oral / written agreements after integration 

a) have to worry about Legal Duty Rule 

b) NOM: “No Oral Modification” clauses: outside UCC, courts pay no attention to these clauses because they can be modified themselves

c) UCC provision which gives effect to NOM clauses, subject to an exception with a waiver

Elements of Contracts

I. Consideration: Bargains

A. Bargain

1) most important type of promise legally enforced: formed by offer and acceptance

2) Definition of Bargain:

a) will be an exchange: real bargain = an exchange of value for value

b) need not be an exchange of equal value

c) exchange must advance the interests of each side

d) each side must view what’s exchanged as the price of what’s received 

i. issue: Does each side view the exchange as the price?

3) Classical contract law; only a bargain counts as consideration

a) prior to Restatement First

b) Courts: some kinds of consideration / motive make a promise enforceable, some don’t

i. “good consideration”: bargain “+”

ii. later, just bargain, so the “good was dropped

iii. Bargain Theory of Consideration

4) if a bargain, the assumption is that each side knew what they were giving up / getting; bargain = consideration

5) Restatement 

a) Bargain is the only form of consideration: § 71
b) Performance bargained for is consideration : § 72
c) Don’t need definition of benefit – detriment for consideration § 79
B. Bargain Principle: Contracts are enforceable according to their terms 

1) parties have considered the exchange and agreed to it

2) Classical Contract law 

a) no consideration of fairness

b) no room to consider moral norms of society & Limit

C. Certain kinds of Bargains are not Enforceable 

1) Contract was illegal, contrary to public policy

2) Restatement First § 76:  Bargain is not consideration when… the surrender of, or forbearance to assert an invalid claim or defense by one who has not an honest and reasonable belief in its possible validity

3) Restatement Second § 74: Forbearance to assert a claim or defense which proves to be invalid is not consideration unless:

a) the claim or defense is in fact doubtful because of uncertainty as to the facts of the law, OR

b) the forbearing or surrendering party believes that the claim or defense may be fairly determined to be valid

4) 1st Restatement: Conjunctive Test: must be both honestly and reasonably held

a) struck down contracts established by a bargain, fairly entered into by both parties

5) 2nd Restatement: Disjunctive Test: honestly or reasonably believed to be valid

a) enforces contracts when bargain involves a claim which the claimant reasonably believes to be valid, even if there’s no grounds for this belief 

D. Problem of Consideration or Unconscionability?

1) don’t need § 74 of the Restatement if all bargains are enforceable within the limit of unconscionability 

2) limit of unconscionability = pressing a knowingly invalid claim

3) there was no law of unconscionability at the time; the law imports the notion of unconscionability through the rubric of consideration

E. Consideration Analysis: Narrow Scope

1) Consideration question: “Is this contract a member of the class of promises which ought to be enforced?”

a) donative promises - reliance promises

b) bargain promises

2) “Are there other problems?”

a) fraud

b) duress

c) unconscionability

II. Consideration: Promises

A. Mutuality 

1) idea: each party must be bound, or no one is bound

2) Mutuality: both parties are bound

3) You can have a contract without being bound

a) “Paint my fence for $1000.”

b) “I don’t want any promise to paint it; once my fence is painted, you’ll get $1000.”

4) Unilateral Contracts: above arrangement

a) promise is exchanged for an act, not exchanged for another promise (Bilateral Contract) 

b) requirement of mutuality doesn’t apply to unilateral contracts

5) Rule: a Bilateral Contract is not enforceable unless there’s mutuality

6) Doctrine of Mutuality is really about Illusory Promises

7) Illusory Promise: there’s no real promise made

a) “I will do it if I want to do it.”

b) “I will do it, but I can decide not to do it at any time.” – Orange Crush case

c) seller binds himself to sell as much as buyer wants to buy from seller

d) buyer doesn’t bind himself because he can stop at any time: “I don’t want to buy any more from you.”

e) Bilateral contract: neither party is bound unless both are bound

8) Mutuality can be shown with an implied promise
B. Implied Promise

1) employment at will context: there is an implied promise to give a good faith chance

a) implied promise to give a chance + implied promise to work = bilateral contract

b) firing too soon / employee “quits” before he starts, each could sue for expectation / reliance damages

2) bargain for performance: implicit that would parties would make efforts: reasonable efforts

a) this is a real promise

b) is enforceable

3) might be consideration, even if no promise were explicit

4) UCC § 2-302:  Lawful agreement by either seller or buyer for exclusive exchange of goods imposes unless otherwise agreed that the seller use best efforts to supply buyer and that the buyer make best efforts to market and distribute goods

5) works to overcome illusory promise rule

6) medical context: 

a) Drs. impliedly promise that they’ll take care, treat the patient carefully

b) Dr.’s statement has an implied parenthesis: “…assuming everything goes as it normally should…”

7) implied promise + reliance = promissory estoppel

C. Illusory Promise

1) Architecture of Illusory Promise

a) 1 party has made a real promise 1 party has made an illusory promise

b) Generally. The party that has made the illusory promise sues the other party

c) The party which has made the real promise claims no consideration

d) lack of mutuality: Doctrine of Mutuality is really about Illusory Promises

2) Illusory Promise Rule and its Application 

a) doesn’t apply to unilateral contracts

b) doesn’t apply to reliance contracts

c) doesn’t apply to conditional promises  -- 

i. even when performance of one of the conditions is under the power of one of the parties (Scott v. Moragues)

ii. party making conditional promise has limited her options (in case option is fulfilled)

3) Illusory Promise Rule: Eisenberg: Bad Doctrine

a) misunderstanding of desire of 1 party to “get in the door” –  all business is about probability

i. parties will accept contracts which are not binding on the other party just to get in the door

ii. other party values the chance to prove themselves

b) “fast talking” illusory promise is covered by unconscionability

c) doesn’t cover Option: 1 party gives the other consideration in order to hold an offer open for a certain amount of time (Nominal consideration suffices for an option)
4) Most Illusory Promise cases are Bargains for an Act

a) not bilateral contracts: promise exchanged for a promise

b) usually, a promise is exchanged for a chance – still a bargain
c) Chance: sometimes explicit: sometimes implicit: 

i. act = the chance

ii. read the contract not as a bilateral contract, but as a unilateral contract

d) example: Harris v. Time: 

i. Time made a real promise, but the kid did not make a real promise; 

ii. Kid performed the action that was bargained for; 

iii. Time got consideration via the kid’s act

5) It’s irrelevant to most cases of illusory promises, because they’re really unilateral contracts for an act & the act = the chance

a) Overcome by implied promise 

D. Conditional Promise

1) a condition, not a promise = doesn’t oblige but describes a state of affairs which must obtain before contract comes into effect

a) Contract is enforceable without an obligation to perform

2) Promise or a Condition?

a) can’t waive a promise; condition is waivable 

b) change of promises = need new, fresh consideration

c) change without consideration / new bargain = Modification 

3) Restatement § 84 – Conditional Promise made is binding even if the condition isn’t performed unless:

a) occurrence of condition was a material part of the agreed exchange for performance of the promise

b) uncertainty of occurrence of condition was an element of the risk assumed by the promisor

4) Restatement § 84 – Condition can be waived, and the Waiver can later be Retracted (drunk author case – Clark v. West)

a) promisor can notify promisee that she is still subject to the condition before condition is due

b) condition can be enforced (after retraction of waiver) if there is no material change making performance of the condition unjust

c) 30 day notice of retraction: if promisor waives, he can’t retract after 30 days or if time to fulfill condition has passed

d) promisor can retract if there has been no reliance on the waiver

E. Nominal Consideration

1) Court will not get involved in issues of adequacy of consideration – powerful weapon vs. (potentially) most any contract 

2) “Nominal Consideration” should only be invoked when it’s absolutely clear that the consideration was nominal

3) § 87(1): exception to nominal consideration rule 

a) nominal consideration can make an option contract binding if written & signed, 

b) recites a purported consideration, 

c) and proposes fair exchange within a reasonable time = binding 

III. Terms of a Contract 

A. Indefiniteness 

1) Court tries to stick in missing terms in indefinite contract

2) If Court concludes it can’t, there’s no contract

a) Court can’t figure out what parties wanted to do

b) Court has no adequate basis to determine liability or remedy

3) indefiniteness shows that parties had not completed a deal; they were still negotiating 

4) Problems with Indefiniteness: Whether a contract is enforceable at all

a) still negotiating – hadn’t concluded a bargain

b) not enough to determine liability or remedies

c) presence of Gaps which need to be filled

B. Gaps: every contract has gaps; 

1) every contract needs interpretation; 

2) only one which doesn’t is a complete contingency contract, which doesn’t exist

3) wherever you have a gap 

a) = an implied obligation of parties to fill that gap with negotiation in good faith, 

b) or court supplies reasonableness considerations

4) options of the Court facing a contract with gaps 

a) Court can try to be reasonable

b) Q: “Is this a gap which the Court is going to fill?

i. Will Court be able to be reasonable and fill in the gaps?

ii. Or will Court throw up it’s hands and conclude it can do nothing? (too indefinite)

5) Eisenberg: suspicious of Indefiniteness defenses: often a formulation of lawyers when a party wants to get out of a contract

6) Essential Terms of a Contract – if it has these, there are fewer gaps

7) you can have an enforceable contract even without some essential terms 

a) Description of item for which parties are contracting

b) Quantity

c) Price

d) [Payment terms]

e) [Delivery Date]

8) no price; no time, nor place of delivery, but 

9) parties must believe that they have concluded a contract

10) UCC § 2-304 – 2-309

a) you can have an enforceable contract even without some essential terms

b) no price; no time, nor place of delivery, 

c) but parties must believe that they have concluded a contract

C. Duty to Read

1) classical contract law: Duty to Read rule  (Sardo)
2) Form Contract + Unconscionable Contract: Duty to Read doesn’t apply
(Weaver v. Amoco)

D. Trade Usage

1) Δ argues that contract was unambiguous, but was contrary to trade usage

2) Jury for Π: was trade usage of the kind Π alleges

3) Δ should have known trade usage

a) Δ is responsible for learning the trade usage 

b) otherwise, burden is on Π to determine that Δ is aware of trade usage 

i. If Π has internalized trade usage, she might not realize that terms are in any way unusual

ii. How long are you “new” to the trade?

4) Could be like Peerless
a) Π is reasonable because he’s using trade usage

b) Publisher is reasonable because he’s new

5) UCC: contract can be modified by Trade Usage:  (objective standard)

a) UCC 2 – 202: Trade Usage section – can explain, supplement agreement  (not contradict?)

b) Repeat of debate in Hunt with Parol Evidence rule

i. no inconsistency unless there’s a logical inconsistency (Hunt comes close) to conflict with contract

ii. some courts: just lack of “reasonable harmony” 

iii. same problem with trade usage as with parol evidence rule

c) but, trade usage may contradict normal usage

d) if part of the agreement, trade usage, course of performance can’t contradict contract, because it’s part of the agreement

IV. Offer and Acceptance: The Offer

A. Offer: definition 

1) Restatement § 24: offer is a manifestation of a willingness to enter a bargain, so made as to justify another person (addressee) in understanding that his assent to that bargain is invited and will conclude it

2) Eisenberg: Offer is an expression of a proposal to make a deal conditional upon, and only upon, acceptance by the addressee

3) Acceptance of Offer makes the bargain binding 

4) If not an offer, it doesn’t matter what the response of the addressee is

5) Look at the expressions to see whether it’s an offer: If you say “yes,” what does that get you?

B. Offer and Acceptance

1) central way of concluding a bargain and forming a contract 

2) effect on addressee if it’s an offer:

a) has a right to conclude a bargain

b) power to bind the addressor / offeror by acceptance 

3) As soon as offeree accepts, right to either specific performance or expectation damages 

4) A lot can ride on whether an expression is an Offer or merely an Invitation to Deal

C. Invitation to Deal

1) negative of an offer (“If it’s not an offer, it’s an invitation to deal”)

2) doesn’t create any legal rights, but not irrelevant 

a) negotiation = a sequence of expressions

b) issuance of an invitation to deal may affect interpretation of subsequent expressions

D. Note: if Seller makes an offer independently to 2 different Buyers and both accept, Seller is liable to both Buyers

1) Buyers are not aware of other Buyers

2) Not presented as a “first come; first served” situation

3) No defense to say there is now another buyer

E. Exception for Ads: General Rule for Ads, though: If you advertise the price and quantity of goods, it’s not an offer

1) Offer and Acceptance Reasonable Person test: “Would a reasonable person think they could come in, say “yes,” and get what’s advertised?

2) Ad rule is inconsistent with offer and acceptance doctrine

F. Option Contracts 

1) Restatement § 87(1): exception to nominal consideration rule

a) nominal consideration can make an option contract binding

b) if written & signed, recites a purported consideration, and proposes fair exchange within a reasonable time = binding

2) Restatement § 87(2): offer which offeror should reasonably expect to induce action or forebearance of substantial nature & that action takes place – offer is binding 

a) includes offers for bilateral or unilateral contracts

b) adds term: “to avoid injustice”

c) only get reliance damages under § 87(2)
1) Reward Situations

2) What if Π didn’t know about the offer / Reward? (Simmons v. U.S.)

3) Standard Rule: you have to know about the offer / reward

4) Stevens v. Murphy: dissent: it’s a bad rule; doesn’t reward good behavior: (if a good person does the right thing without knowing about the reward, she won’t be rewarded – only people who act only to collect reward will get $)

5) Other critique: person who does the act benefits the offeror; generally don’t allow the conferrence of an officious / gratuitous action to become grounds for a suit when the value of the act is unknown to the recipient

V. Offer and Acceptance: Revocation of an Offer

A. Dickinson v. Dodds Rule: Firm Offers are Revocable

1) firm offers are revocable even if offeror promises to keep offer open

2) Options: if keeping offer open is paid for, it’s not revocable (paid for through any form of consideration)

3) Principle of Dickinson v. Dodds: firm offers are only irrevocable in writing; offer can be revoked

B. What Constitutes Revocation?

1) selling the object, in and of itself, without communication, does not constitute revocation

2) if a Seller offers 2 Buyers the same thing, and they both accept without knowledge of the other offer, Seller is liable to perform for both

3) Π heard that Dobbs had sold to another person

4) “Meeting of the Minds” requirement

a) afterglow of the “meeting of the minds theory”

b) objective theory: don’t need meeting of the minds

c) Court doesn’t take this requirement as truly necessary

5) Rumor of sale is not quite explicit enough for revocation

6) Question: “Is that the kind of thing which should terminate power of acceptance?”

a) If Buyer knows that Seller has sold to another party, is that enough to terminate?

C. Restatement § 43: Indirect communication of revocation

1) Offeree’s power of acceptance is terminated when offeror takes action inconsistent with intention to enter into contract AND

2) Offeree acquires reliable information to that effect

D. Traditonal rule and Unilateral Contracts 

1) offer for Bilateral contract is accepted by simple acceptance: “I accept”

2) Unilateral contract: acceptance by act: “I accept” is meaningless; accepted only by performance
3) no acceptance until performance is complete
4) offer can be revoked even after performance has begun

E. Changed with Restatement § 45: Unilateral Contracts –  part performance / beginning performance makes offer binding

1) contract is formed through part performance

2) get expectation damages, not just reliance damages

F. UCC 2 – 205: Sale of Goods

1) Rule: written offer = no more revocability

2) Courts seem unable to break off their emotional attachment to rule that offers are revocable, so they make inconsistent exceptions 

G. Eisenberg: the right rule = firm offers are irrevocable

3) offers are irrevocable if they say they’re irrevocable

4) whether an expression terminates power of acceptance depends upon what a reasonable person thinks

H. Revocation and acceptance when acceptance was too late

1) Test: “What would happen if Buyer wrote back immediately saying offer was revoked?”  Would offer be revoked?

a) if “Yes,” then acceptance was not in a reasonable time

b) if “No,” then acceptance was within a reasonable time

2) If offer doesn’t state a time within which it must be accepted, then it’s a reasonable time

a) volatility of price of subject matter

b) prior expressions

3) Oral offer within a conversation: terminates with conversation

a) one interpretation: offer lasts for one beat of conversation

b) 2nd interpretation: offer lasts until end of conversation

c) hold offer open later by, “Let me get back to you after the weekend…”

I. Retraction Rule with Late Acceptance

1) even though acceptance was late (normal principles = no contract), if notice of acceptance comes within a plausible time, the offeror must furnish notice that the acceptance is too late, or be bound
a) plausible: the time in which a person in good faith might think it’s reasonable (spectrum of reasonability) 

b) Why make notice of non-acceptability mandatory to avoid being bound?

i. avoids bad faith “wait and see” actors

c) think of duty to rescue

i. parties have entered into relationship – a negotiation relationship

ii. mailing a letter is a low cost to suffer in order to say “you’re too late”

iii. fair norm of relationship: require offeror to bestir himself to rescue

d) Conceptualized as “good faith”: Rule: Once a contract is made, it must be performed in good faith

i. generally, in the past, there’s no need to negotiate in good faith

ii. here, it’s a pre-contractual obligation of god faith

2) maybe it’s timely because both parties thought it was timely

a) mutual subjective acceptance interpretation: reasonable because they believed it to be reasonable 

b) not because it falls within an objective timetable of timeliness 

VI. Offer and Acceptance: the Acceptance

A. General 

1) Acceptance of Offer makes the bargain binding 

2) Concludes contract: As soon as offeree accepts, right to either specific performance or expectation damages 

B. Traditional rule for Acceptance:

1) offer for Bilateral contract is accepted by simple acceptance: “I accept”

2) Unilateral contract: acceptance by act: “I accept” is meaningless; accepted only by performance
3) no acceptance until performance is complete
4) offer can be revoked even after performance has begun

C. Restatement § 45: Unilateral Contracts 

1) part performance / beginning performance = acceptance and makes offer binding

D. Bilateral Contracts: Common Law Rule: “Mailbox Rule”: Acceptance is valid upon Dispatch

1) rule is in interests of offeror generally

2) one can safely begin performance

a) when he fails to hear from offeror

b) with the mailbox rule, he can safely begin performance when he mails out acceptance

3) all communications are effective upon receipt, with the exception of acceptances, which are effective upon dispatch

4) Mailbox Rule = default rule which parties can vary by making it clear they can change it

E. Acceptance through Performance 

1) acceptance has no effect if it’s a Unilateral contract (only performance matters)

2) Bilateral Contract: suppose party starts performing without having promised to do so

a) offeror is not bound until performance

b) normally, offeree is not bound, until performanc

c) offeree is only bound if offeror left worse off by initiating performance

3) Restatement § 62: if it’s unclear whether it’s a unilateral or bilateral contract, the court will assume it’s Bilateral 

4) Beginning performance = implicit acceptance

F. Example: “I’ll give you $50 to paint my fence…”

1) construe as a unilateral contract: promise will have no effect (“O.K.; I’ll do it.”)

2) construe as a bilateral contract & person starts painting 

a) if unilateral, then = implicit acceptance

b) if bilateral, can’t accept with performance

3) Restatement Second § 32 – offeree’s choice; can accept with promise or begin with performance

G. Counter Offer, Conditional Acceptance, Inquiry

1) Counter-Offer: response to offer concerning the same subject matter, but different terms

2) Conditional Acceptance: purports to be acceptance in its rhetoric, but in fact it changes the terms (It’s really a counter-offer)

3) Both of the above have the Same Legal Effect: terminate power of acceptance; take 1st offer off the table

4) New Counter-Offer transfers power of acceptance to the other party

5) Inquiry: question about terms of offer but which itself does not constitute an counter-offer

a) “What’s the possibility of reducing the price?”

b) Inquiry cannot be accepted 

c) Does not terminate the power of acceptance: “You have 2 days to accept; 6 hours later you make an inquiry – you still have 2 days to accept (minus the 6 hours)”

d) Principle of Dickinson v. Dodds: firm offers are only irrevocable in writing; offer can be revoked

6) Implied Condition: if condition in response just makes explicit what is implied in contract – not a counter-offer

7) Incidental Condition: may still be a conditional acceptance is it’s not part of the deal

8) Inquiry: 2 different Stages:

a) about the offer, but not coupled with any acceptance – not binding

b) couple an inquiry with an acceptance = there is a contract, and it’s binding

9) Eisenberg: Bad Rule

a) Whether an expression is binding should not depend upon what category it’s in; it should depend on what a reasonable person thinks: “Does it take the deal off the table?”

b) With a Bad Rule, you get fine distinctions like above

VII. Offer and Acceptance: Conditional Assent

A. Conditional Assent

1) suppose words of acknowledgement = a conditional assent under last clause of § 2-207(1) = no acceptance 

2) no contract under § 2-207(1) if it’s a conditional assent

3) Effect: counter-offer which is not accepted

4) Goes down to § 2-207(3): because there has been delivery and acceptance, although no warranties are exchanged by the parties

5) UCC provides warranties (same result as knockout rule)UCC provides warranties because the parties have conflicting terms regarding the warranties

6) Conditional assent would not help the seller in this case, because the UCC warranties are generally more generous to the buyer than any warranty the seller could come up with

B. Conditional Assent and the Courts

1) Courts have trouble accepting these clauses because they change whether or not there’s a deal

2) Courts are reluctant to find that a clause constitutes a conditional assent unless it’s patently obvious

3) Still is possible to make a conditional assent, but presumption is against finding language to be conditional assent clause

d) Use of § 2-207(1) language may be essential to get one

e) need extremely explicit inserted terms, not just forms

C. Effect of Conditional Assent Clauses (see p. 5-6 below)

1) Mirror image rule 

2) knockout rule

a) don’t need conditional assent clause to get out from under the terms of the offer

b) if terms are different, they knock each other out

3) Conditional assent clause = no contract until delivery and acceptance occurs 

a) either party can walk away until delivery and acceptance 

4) How can an Offeree get Terms in?

a) it’s not easy

i. knockout rule won’t get terms in

ii. conditional assent: § 2-207(3)
b) must be extremely explicit: “We have your offer, but we won’t accept it until we get a letter saying…”

c) have a Master Agreement governing all forms going back and forth; no matter what the forms say, the master agreement rules; not worth the expense unless there’s lots of business between the parties

D.  Overview: Making Changes to an Acceptance

1) Common Law: last shot rule; Mirror image rule

2) UCC § 2-207, first part changes above rules: non-conforming response to an offer can and will be an acceptance if it’s a definite and seasonable expression of acceptance, even if the terms are different

a) reasonable person would read this as an acceptance = it’s an acceptance

b) form in which non-pre set terms agree

3) § 2-207(1): if there’s a conditional assent clause = no deal

4) § 2-207(1): if there’s a deal – terms of 1st shot (offer) + minor additional terms under § 2-207(2)
5) under knockout rule, we can get rid of 2-207(2): different terms in acceptance would knock out different terms in the offer

a) 2-207(3) – like analysis, although unlike 2-207(3), you do have a contract

b) agreed terms stay, other gaps are filled in by trade usage, UCC
6) Knockout rule and Additional Terms

a) unusual that you’ll have a term in the acceptance which isn’t in the offer

b) go to 2-207(2): if it’s material, it drops out under 2-207(2)(b)
c) where a term can be implied in the offer, an additional term may be knocked out as well, because it will be different

7) Burden of knockout rule falls mainly on the Seller

a) warranty term is usually very important

b) UCC provides very broad warranties

c) If Seller’s warranty is knocked out, then buyer gets more warranty than Seller would give

d) Very sophisticated parties will usually agree on limited warranties

i. common – repair or replace warranties only; no consequential damages

ii. Is UCC out of step with contract practice?

VIII. Offer and Acceptance: Modes of Acceptance

A. Acceptance by Promise

1) Acceptance of Offer through promise to perform makes the bargain binding 

B. Acceptance by Act / Acceptance through Performance (See below p.20)

C. Subjective Acceptance

1) offeror (Buyer) can reasonably be assumed to say “When you decide to accept, we have a contract.”

2) not a performance being called for; it could be a decision without objective manifestation

3) contracts for insurance: effective was soon as you mail the letter (Mailbox rule), but insurance company is saying that as soon as you decide and manifest intention, contract is formed (and coverage begins)

4) perhaps both decision and notice must be objectively manifested

5) Eisenberg: should not need a manifestation: 

6) Example of Subjective Acceptance: 

a) I get a revocable offer; I go for a walk and consider it.  

b) I decide to accept.  

c) Before I communicate acceptance, offeror tries to revoke. 

d) Offeror is bound [ May be un-bound if notice is unreasonable in coming]


D. Acceptance through Silence 

1) General Proposition / Rule: Silence is not Acceptance (Paradigm case)

2) example: “I like your car; I’ll buy it for $2000.  If I don’t hear from you by Wednesday, we have a contract.”

3) fairness: A forces B into taking some action; A didn’t act fairly 

4) Reasonable Interpretation: “Is it reasonable to interpret silence as acceptance?”

5) Restatement § 69: 

a) offeree accepts goods / services with a reasonable opportunity to reject them and with reason to know they were offered with the expectation of compensation

b) Subjective acceptance: if offeree intends to accept, then silence = acceptance

c) Reasonable History: because of previous dealings or otherwise, silence = acceptance

d) What cases are otherwise?

E. Notice: “Is notice of Acceptance Required?”

1) Bishop v. Eaton: Rule: need notice of acceptance within a reasonable time

2) Mid Atlantic: Rule that requires notice of performance is subject to variation (by implication, such as custom)

3) Form of notice when notice is required may be different than the mere requirement that notice be given

4) Ambiguity:

a) “Do you need to communicate notice immediately?”  No

b) or, is later Bishop v. Eaton rule applied?

c) If notice was required, the letter of Feb 14th is sufficient notice

5) Notification of Acceptance through Performance

a) Don’t need to notify offeror of intent to perform pre-performance or once performance is being done

b) Once performance has begun, offeree must give notice that he performed, unless offeror would know anyway

c) Rule: Notice must be given within a reasonable time 

d) No notice = no recovery

e) Condition to offeror’s being bound is notice within a reasonable time

f) Not a form of acceptance, because the contract has been concluded

6) Reasonable time element of notice post-performance

a) Offeror is bound pre-notice

b) He can become “un-bound” through failure of notice within a reasonable time – Offeror is no longer obliged to keep promise without notice

i. Restatement § 45 would keep offeror from being free because of performance; lack of notice may make her “un-bound”

F. Acceptance of Form Contracts: Mirror Image Rule = Common Law rule

1) acceptance must be a mirror image of the offer

2) Mirror Image Rule: in a non-form contract, even the slightest variation in the terms between offer and response = no contract

a) like the doornob hypothetical 

3) This rule was OK long ago, but with printed forms, this stopped making sense

G. UCC § 2-207 abolishes the Mirror Image rule

1) Additional Terms in the Definite and Seasonal Expression of Acceptance are to be construed as a regular part of the contract

2) among merchants, they become part of the contract, and silence = acceptance of new terms unless:

a) offer expressly limits acceptance of the terms to the terms of the offer (ironically, also in a form)

b) they may materially alter it, or

c) notification of objection has already been given or is given within a reasonable time after notice of the terms is received 

3) no matter how materially different the additional terms on a form contract are, there still is a contract (through a definite and seasonal expression of acceptance)

a) as long as the alterations are buried in a form

b) as long as there’s agreement and match over the inserted provisions

4) 180 degree turn from Mirror Image rule, in which the tiniest alteration (“please respond”) = no definite and seasonal expression of acceptance

5) Key is: Is there an Acceptance?

c) Would a reasonable person think there’s an acceptance?

d) Reasonable person will only read the inserted provisions, not the boiler plate terms of a form

H. Mirror Image Rule

1) “Last Shot” rule: Polaroid
a) A makes B an offer to buy X with full warranties

b) B says I’ll sell you X with no warranties

c) No contract under mirror image rule

d) B ships X to A

e) If A takes X, the Last form rules = no warranties 

f) The terms of performance are under the last form sent

2) UCC § 2-207 overturns “last shot” rule, too

3) § 2-207: if an exception is expressly made conditional, what is the effect of that clause?

a) Mirror Image rule: variance = no contract

b) § 2-207, the first part, until the comma, changes that, but the first part only applies in the absence of a conditional assent clause

c) conditional assent clause: fall into § 2-207(3): conduct is sufficient to establish a contract 

i. no 1st shot; no last shot

ii. agreed terms are controlling, the UCC provides the rest

I. Rejection

1) whether an expression = a rejection of offer is a matter of interpretation

2) would a reasonable person in the offeror’s position believe that the offer had been rejected and is off the table?

3) “I do not accept” is different from “I reject” – “I do not accept” may need to consider context here

IX. The Agreement:  General

A. Agreement vs. Written Words

1) agreement is more than text

2) contract effectuates the agreement between the parties; can’t be limited to just the written words

3) there are no Complete Contingent Contracts 

4) Even the most simple language has huge amounts of ambiguity and incompleteness 

a) Ambiguous does not mean undecideable; 

b) variations in meaning don’t exclude a reasonable / most reasonable interpretation

5) In disputes, the Court must furnish an account of the entire agreement between the parties, based on their intention in forming it

B. Expansive notion of agreement in UCC
1) Contract is “everything,” not just the writing 

a) UCC § 1-201(3):  Agreement = of the parties in fact

b) UCC § 1-201(11): Contract = total legal obligation arising from agreement

c) Contract is not merely the written text

e) Expansive notion of agreement in UCC
f) Could use usage / performance to interpret contract, or could claim is is the contract

g) UCC 2-202: Trade Usage section – trade usage can explain, supplement agreement 

X. Types of Contracts Agreement: Interpretation

A. Plain Meaning Rule – wouldn’t look at anything else: “4 Corners Rule”

1) you can take extrinsic evidence into account if the document is ambiguous 

2) if it’s not ambiguous, you can’t use extrinsic evidence

3) you can’t use extrinsic evidence to show ambiguity 

B. Plain Meaning Rule is not equal to Parol Evidence Rule

1) parol evidence rule excludes evidence of agreements 

2) plain meaning rule excludes any evidence – turns on ambiguity, not presence of integration

3) both focus on purity of a writing – keep this pure

4) parol evidence rule still has currency 

5) plain meaning rule is on the way out

C. Traynor: must allow extrinsic evidence (PGE) Test: Reasonable Susceptibility to Meaning of the Parties 

4) can’t presuppose a degree of verbal precision our language doesn’t have

5) can’t deny the relevance of the intention of the parties

6) contract is more than just the 4 Corners of the written agreement 

7) wants to make a statement about the Plain Meaning Rule

8) Test: Reasonable Susceptibility to Meaning of the Parties 

D. Objective Theory of Interpretation

1) Issue is not necessarily what the addressee thinks, but what a reasonable person in the addressee’s position would think

2) Whenever you’re in an interpretive area, people can differ

a) you can say “one interpretation is better,”

b) but you can’t say “that’s the only interpretation”

E. Example of Objective Interpretation

1) A uses an expression meaning X

2) B interprets the expression to mean Y

3) A reasonable person would think Y was meant

4) B’s interpretation stands; the expression in given the meaning Y

F. Reasonability 

1) law turns reasonability into a notion of black and white:

2) realistically, reasonability and interpretation are on a spectrum:

a) one interpretation is a 10 in terms of reasonability 

b) another is an 8

c) Law: it doesn’t apportion damages in contract this way

d) The 10 is reasonable; the 8 is unreasonable

a) Appeals Court:

3) (p. 359): “Reasonable man would believe that he was assenting AND the other party enters into that contract based on that belief

a) objective element: reasonable man test

b) subjective element: other party must believe that the other party intended what a reasonable person would interpret them to intend

G. Reasonability and the Restatement § 201

1) starts with mutual subjective intention (§ 201(1))

2) where parties have different subjective interpretations, it will have meaning attached by one party if:

a) one party’s interpretation is reasonable – 201(2)

i. A and B attach different meanings to a common expression, and A’s is reasonable

ii. A would have no reason to suspect that B has an unreasonable interpretation

iii. B should know the reasonable interpretation of A, unless B is unreasonable

b) if one party has an unreasonable interpretation, but the other party knows of this unreasonable interpretation, the unreasonable interpretation will be given

i. A knows that B means Y, even though Y is unreasonable 

ii. B doesn’t know that A means X

iii. The meaning will Y

iv. A is at fault for not clearing up the ambiguity

v. It would be unconscionable to hold someone to a term of which they’re unaware, and you know they’re unaware of it (Williams v. Walker Thomas Furniture)

XI. Agreement: Mistake

A. Mistake: Subjective vs. Objective Test

1) no contract formed if mutual mistake as to the meaning of the terms

2) both parties understood that they were referring to Peerless: it wouldn’t matter under Objective test because the term is perfectly ambiguous

3) Subjective Test: if both parties subjectively meant the December Peerless, then the contract should be valid

4) Fault: if both understood the December Peerless, then the buyer is at fault for not accepting the cotton

5) Secure transaction: idea is to secure the transaction intended by the parties

B. Rule of Peerless 

1) Objective Test: used when there is a perfectly ambiguous, either meaning is equally reasonable

2) Subjective Test: both parties attach different meanings, each equally reasonable 

3) No contract if terms of either test are met

C. Rule: Loss Rests Wherever it Lands

1) no liability 

2) whichever party has a loss is stuck with it

3) alternative: split loss, as in comparative negligence regime

4) mutual enterprise which failed; distribute loss as among partners 

D. Eisenberg: Does Mistake need to be Mutual?

1) recurring categories in Mistake

(not very helpful)

a) misunderstanding 

b) reformation

c) unilateral mistake

d) mutual mistake

2) helpful: what kind of mistake is made?

a) Peerless: mistake about words & their ambiguity 

b) Here: factual mistake about the nature of the world

E. Question of Risk: “Did the risk affect the Deal?”

1) Restatement § 154:  when there’s mutual mistake at the time the contract is made and which materially affects contract, contract is voidable unless one party bears the risk under the contract 

2) risk analysis is hard to apply

3) key Q: “Were the parties bargaining about the risk?”

4) Did the parties know about the risk? – Can’t assume a risk of hich you’re unaware

F. Consider Riskiness / Mistake as Interpretation: Griffith v. Baymer
1) express vs. implicit

2) explicit interpretation: if they bargained about the risk, there would be an explicit term to interpret

3) implied interpretation: if they didn’t bargain about the risk, perhaps it was implied that if the coronation were called off, contract was voided 

G. Risk and Damages: Expectation Damages in Griffith
1) granting expectation damages is relatively unusual: putting a person to where the hoped they would be, especially when there is compensation for reliance

2) courts circumscribe the area in which they compensate hope
3) if LL in Griffith didn’t get his coronation rental, he would just be out what he hoped to get

4) had he lost business because of the contract, there might be an issue of reliance

5) consider role of luck

6) consider if possession shifted

H. Nature of Mistake: Unilateral / “Mental Machinery” mistake

1) not a mistake about language: Peerless
2) not a mistake about outside world: Sherwood
3) mistake about function of mental machinery

I. Sherwood v. Elsinore
1) when doctrine of mutual mistake is properly applied, you’re just effectuating the expectation (implied) of the parties 

2) Here: expectations of Π were frustrated – trickier case

3) Mutual mistake: parties weren’t bargaining about risk; don’t want to disrupt bargains where they were bargaining about the risk

4) Parties don’t bargain about the hope of miscalculation 

a) assumption that bargaining happens in a fair structure

b) mental mistakes should not be taken advantage of

5) Non-mistaken party can get reliance – mistaken party’s negligence caused damage = liability 

6) Term “unconscionable” enters into the deal – notion of fairness

7) It’s an understandable defense – party’s not coming in opportunistically saying “let me out of a bad bargain”

J. Easy Cases

1) mistake is immaterial: no relief

2) palpable mistake: party knows or should know about the mistake; courts have always allowed relief

a) there are some sorts of mistakes we’re not allowed to take advantage of

b) evaluative mistake: permitted because it’s inherent in deal-making

3) Hard Cases

a) more than immaterial 

b) less than palpable 

K. Rules:

1) Old rule: no relief except in case of palpable mistake (majority rule)

2) Emerging rule: with a “mental machinery mistake” relief is limited to reliance damages (within a limited time)

XII. Agreement: Indefiniteness 

A. Relevance of Indefiniteness 

1) issue of Court sticking in missing terms in indefinite contract

c) Court can’t figure out what parties wanted to do

d) Court has no adequate basis to determine liability or remedy

3) indefiniteness shows that parties had not completed a deal; they were still negotiating 

B. Problems with Indefiniteness 

1) Whether a contract is enforceable at all

d) still negotiating – hadn’t concluded a bargain

e) not enough to determine liability or remedies

2) presence of Gaps which need to be filled

C. Gaps

1) every contract has gaps; every contract needs interpretation; only one which doesn’t is a complete contingency contract, which doesn’t exist

2) Court can try to be reasonable

3) Q: “Is this a gap which the Court is going to fill?

a) Will Court be able to be reasonable and fill in the gaps?

b) Or will Court throw up it’s hands and conclude it can do nothing?

D. Eisenberg: suspicious of Indefiniteness defenses

1) often a formulation of lawyers when a party wants to get out of a contract

2) this one is on the edge, though

E. Essential Terms of a Contract – if it has these, there are fewer gaps

1) Description of item for which parties are contracting

2) Quantity: here, it’s unspecified

3) Price

4) Payment terms

F. UCC § 2-304 – 2-309
1) you can have an enforceable contract even without some essential terms

2) no price; no time, nor place of delivery

3) but parties must believe that they have concluded a contract

Performance

XIII. Changed Circumstances 

A. Changed Circumstances 

1) there are rare circumstances in which changed circumstances furnish a complete defense against performance 

a) non-occurrence of the event which was a basic assumption of the contract

b) make performance impractical 

i. object of contract is now illegal

ii. object to be transferred is destroyed 

1. unless it’s the fault of the other party

2. other partyhad isurance / should’ve had insurance

iii. acts of war 

iv. acts of God

2) UNLESS injured party assumed the risk

a) express assumption of risk in contract 

b) if party is at fault for causing the changed circumstances 

c) reasonable to assign risk to injured party if risk is not assigned

i. one party is in a better position to know

a. access

b. knowledge / expertise 

ii. objective test

iii. foreseeable by the party (which party assumes the risk)

a. which party can better spread the cost (increase price)

b. which party can predict the changed circumstances better

c. which party can insure against them better 

d. acts of war / God are not foreseeable 

3) basics of changed circumstances defense

a) changed circumstances might need a material loss for excuse for performance

b) Increase in costs is not a changed circumstances which will lead to relief

4) Interpretation: fills gap between taking no account of changed circumstances and complete defense to performance

B. Handley v. Baxendale 

1) there exist different levels of foreseeability 

2) is the changed circumstance reasonably foreseeable?

C. Changed Circumstances: Issue of Risk and Assumption of the Risk – sounds like Mutual Mistake

1) Changed circumstances: relates to what happens after contract

2) Mutual mistake (about outside world) = what happens before contract is formed

3) Test: What risks would a reasonable person have shifted, and to which party?  What assumption of risk would be made by a reasonable person??

D. Impact of Fault

1) Direct Implication: characteristically, courts will not give relief for changed circumstances where the change results from Δ’s fault

a) if Δ were negligent in starting the fire

2) Indirect: this is the more frequent occurrence

3) Radical View of changed circumstances: 

a) contract is “no fault”: Did you make the contract and did you breach it?  (Victoria Laundry)  -- doesn’t matter why it was breached – get expectation damages

b) maybe if you’re really not at fault, you can get out of the expectation damages realm

i. changed circumstances 

ii. mistake (“it wasn’t my fault”)

iii. if contract was intended to shift the risk, it is your fault

4) Changed circumstances is not a defense vs. restitutionary relief

E. Excuse

1) Does the existence of changed circumstances provide an excuse to performance? 

a) If No, then expectation damages

2) How about Reliance damages?

a) How far to extend them – all of Π’s  reliance?

F. Static vs. Dynamic rules

1) Changed circumstances: either an excuse to performance or it isn’t – Binary and Static 

a) excuse = excuse to everything

b) no excuse = nothing

2) Dynamic: don’t just look ex ante, look ex post: look at all the losses and see how they should be fairly distributed 

G. Changed circumstances and Construction:

1) if the builder is erecting a house, destruction of partial, even almost completed structure, excuses delay in performance, but builder is still liable for completion 

2) builder assumes the risk of catastrophic loss

a) he’s got control over the structure

b) issue of fault might be creeping in here – more likely that the builder would be responsible in some way for the loss

c) issue that the person in control may have been able to prevent the fire

H. Contract to Repair: Homeowner assumes the Risk

1) basic assumption, there is an existing structure

2) contractor is improving the value; homeowner is enjoying the increase in value up until the time of destruction

3) if the insurance policy payout is dependent upon the value of the house; increase in value = increased insurance payout

4) owner may have control of the site

I. Patterns in changed circumstances cases: Subsoil Conditions

1) subsoil conditions – changed circumstances make performance much more difficult than expected; make construction much more expensive

2) contractor has the risk of subsoil conditions

3) makes sense in residential circumstances

a) contractor should know about local conditions

b) much more savvy than the homeowner

4) AIA form changes this rule: architect shall make recommendation of change, parties can go to arbitration 

5) Owner will still pay:

a) contractor will jack up the price

b) contractor will get insurance

J. Conflict between Intention of the Parties and Fairness

1) Allocate risks based upon what the parties agreed to

2) Allocate remedies based on considerations of what’s fair

3) When you try to consider what the parties agreed to, and you don’t know, you consider the question: “What’s fair?”

a) evidence of what the parties may have agreed to

b) assume that in the absence of information, people will agree to what’s fair

XIV. Part Performance

A. Restatement § 45: Unilateral Contracts 

1) part performance / beginning performance makes offer binding

2) distinction implicit in § 45 between beginning to perform and preparing to perform

B. Other Aspects:

1) Part Performance takes a contract out of the Statute of Frauds 

2) Part performance makes an offer binding if it were not clear there was a contract

XV. Breach

A. Substantial Breach

1) Any breach, no matter how small is a cause of action

2) Substantial breach goes to the essence of the contract: restitution damages are possible

3) If A breaches in a fundamental / substantial way, B has the option of suing for restitution instead of expectation

B. Sale of Goods: Breach of Warranty

1) distinguish from breach of delivery

2) buyer does end up with the goods, but they’re not what they were promised to be

3) Theory: damages measured by diminished value; Value of Goods Promised – Value of Goods Delivered

4) Practice: often measured by Cc (cost of completion)

a) 2 items are often the same, but sometime not

b) (p. 251) Continental: awarded 2x value of goods contracted in Cc damages (Cc to put them in warranted state)

C. Efficient Breach

1) A contracts to sell to B; C values goods more than B does, offers a better price

2) Seller should breach because the 3rd party values goods more than Buyer; good will go to “Highest Value User”

3) Cosean World: goods will always end up in C’s hands anyway; B will sell goods to C

4) giving specific performance runs counter to idea of efficient breach

5) one party won’t be able to determine that it’s cheaper to breach than perform

6) if you like notion of efficient breach (Eisenberg: Bad Theory)

Damages

I.    Expectation Damages

A. Expectation Damages: 

1) measure damages based upon value of promise: puts promisee forward to where he would have been if the promise had been carried out 

a) fictional quality to these

2) can use expectation damages as a surrogate for opportunity costs / rough substitute for reliance damages in some cases

3) Classical Contract position: always give expectation damages in cases of reliance (Williston, p. 35)

4) Now: sometimes give expectation damages

B. Expectation Damages are generally Higher than Reliance 

1) normally difference between Expectation and Reliance is notable 

2) sometimes, it’s not

3) Expectation Damages = $ value of performance

C. Why Give Expectation Damages at All? 

1) Fairness: 

a) Would party have agreed to the contract if not for inducements of the other party?

b) Give him what he would have gotten based on the inducements offered

2) Efficiency:

a) when considering breach, want to make sure that each party to the contract internalize not only his gains from breach, but also the other party’s gain from performance

b) this will produce the most efficient rate of breach

3) Expectation Damages give proper incentives to performance 

D. Damage Calculation for Expectation Damages

1) D = Cc – K 
(standard)

a) D: 

damages

b) Cc: 
cost of completion 

c) K: 

contract price

2) normal measure for expectation damages should be Cost of Completion 

E. Damages must be within the Contemplation of the Parties

1) Hadley test must be satisfied – foreseeable damages only

2) Parties had to have contemplated massive amount of expectation damages for the court to award them

3) Courts are uncomfortable with big expectation damages when Π isn’t too far behind because of breach, just not as far ahead as Π had hoped

F. Excessive Disproportion between Expectation Damages and Price Paid

1) Restatement § 352: 

a) New: courts are doing this without necessarily saying this

b) Courts may be smuggling in this notion without citing it

2) tests: Peevyhouse – unreasonable economic waste

a) Cc of performance is standard, except if unreasonable economic waste is present in performance 

b) If unreasonable economic waste is present, then diminution of value is applied 

3) McCormack Test: End to be Attained 

a) cost of completion is the standard, unless these is undue expense
b) if cost of reconstruction is disproportionate to the end to be attained 

3) Eastern Steamship: 

a) look to purpose of contract

b) give diminution of value if Cost of Completion is too excessive and the purpose of contract won’t be violated 

c) court can consider what the person would do with the damages $

4) Test on Text p. 244 – Eisneberg would use this test

G. Expectation damages can’t be too uncertain

1) No way to calculate lost profits: Uncertainty Rule = no expectation damages

2) Court  tries to protect expectation interest because it’s a bargain 

a) look for a surrogate for expectation damages if they are not available 

b) consider the costs Π was willing to endure

H. Eisenberg: normally, the damages should parallel the interest being protected

1) if protecting an expectation interest, award expectation damages; 

2) reliance – reliance damages, etc. 

3) can criss-cross when one form of damages is too difficult to ascertain 

I. Application of Expectation Damages 

1) commercial setting and breach

2) breach once a contract has been formed 

3) if A breaches in a fundamental / substantial way, B has the option of suing for restitution instead of expectation

4) usually not applied in a mistake context

5) applied with breach in a changed circumstances case, where changed circumstances do not provide an excuse to performance 

6) impossibility circumstance when the other party has a high degree of fault 

II. Reliance Damages

A. Reliance Damages: 

1) compensate promisee for losses occurred as a result of the promise; 

2) put him back to where he was before promise, as if the promise had never been made

B. Reliance Damages = Out of Pocket Costs

1) if the promise is enforceable only because of reliance, reliance damages are the only type of damages collectable

2) can be used as sole reliance measure if everything else is too difficult to calculate

C. Opportunity Costs 

1) what you surrender in order to take up the promise upon which you rely

2) presumably, the opportunity is worth less than the promise; otherwise, it wouldn’t have been surrendered

3) “Can it be valued indirectly?”

a) use expectation damages as a surrogate: 

b) rough substitute for reliance damages in some cases

D. Application of Reliance Damages

1) make donative promises enforceable

2) not applied in breach in a commercial context, because they have the presence of bargains – expectation damages

3) in employment context – they are calculated for a reasonable time of unemployment / reliance 

4) applied when an option contract isn’t held open for a sufficient time (Restatement § 87(2))

5) used to take a contract out of the Statute of Frauds

6) in a mistake case: non-mistaken party can get reliance damages if the other party’s negligent mistake caused damage

7) in a mental machinery mistake, damages are limited to reliance 

8) Reliance Damages: “a more supple instrument” than expectation damages

E. Reliance Damages

1) better term = “cost damages”

2) out of pocket + opportunity costs

3) frequently converge with restitution damages

4) frequently, restitution, reliance, and expectation damages all converge

III. Restitution Damages

A. if A breaches in a fundamental / substantial way, B has the option of suing for restitution instead of expectation

1) breach goes to the essence of the contract: restitution damages are possible 

2) Minor non-performance does not give rise to restitution; it does not discharge contractual duty of party which suffered breach

3) Restitution Damages: restores to 1 party (A) what that party gave to the other party (B)

4) Restitution Damages: based on the benefit which Π has conferred upon Δ

5) When contract is a loser, restitution is a better result 

B. Extent of Restitution Damages: 

1) market value of services which Δ rendered at time was rendered 

2) other possibilities for restitution calculation

a) increased value [corollary of diminished value]

b) measure extent to which Π is better off as a result of Δ’s performance 

3) Changed circumstances is not a defense vs. restitutionary relief

4) Construction Contracts Rule: restitution of only that material which increased the value of the structure

C. Unjust enrichment: How do you measure the benefit?

1) where there have been services rendered which give rise to an unjust enrichment, a contract is implied-in-law 

2) measure of value of benefit is market rate for those services, not the increase / enhancement in the wealth of the recipient 

a) market rate when not manifestly unreasonable

3) if billing rate is higher than average, consider consistency of billing by Π; consider reasonableness 

4) looks like expectation damages

VII. Specific Performance 

A. Specific Performance: order of the court to make the promisor do what she promised; equitable remedy (not given very often)

1) no specific performance when damages are an adequate remedy

2) general rule for Building Contracts: No Specific Performance

a) damages are usually adequate

B. When Specific Performance is Commonly Applied

1) sales of real estate: almost always get specific performance because of uniqueness 

2) employment arena: don’t get specific performance because court doesn’t want to force people into involuntary relationships

3) construction contracts: mixed

a) difficult in supervision goes against specific performance

b) but some courts can use discretion

4) Sale of Goods: no specific performance unless good was unique, or other proper circumstances

VIII. Duty to Mitigate

A. requirement: 

1) don’t needlessly run up the costs when there’s no benefit to be gained

2) can’t be sued for breach of duty to mitigate, just reduction of damages

B. Breach of Employment Contract and Duty to Mitigate 

1) employee doesn’t have to take a lessor or different kind of job

2) Test: employee has to make a reasonable effort to find another job, but need not reasonably take it

a) reasonably similar job: objective test of reasonability 

b) lots of subjective elements as to why you take / refuse a job

c) above may be admissible or not

C. distinguish between substance and process

a) employee must make a reasonable effort in the process 

i. reasonability test

ii. same wage; same line of work; same geographic location

b) employee must make a good faith decision on the substance of whether to take a given job

i. no review for reasonableness 

ii. review for capricious rejection of comparable jobs

iii. Good Faith Test
IX. Liquidated Damages Provisions

A. Special Rule for Liquidated Damages Clauses Provisions

1) liquidated damages provision are subject to special scrutiny

2) 2 possible elements courts may scrutinize 

a) whether damages are easy to ascertain 

b) whether liquidated damages clause is a reasonable forecast for damages 

3) Ambiguity as to time:

a) subordinate test: Are damages easy to ascertain at the time of contract, or at the time of breach?  (Huge difference)

b) it it’s easy to ascertain damages, then court won’t enforce the liquidated damages provision

B. Test for Liquidated Damages 

1) Looking Forward Test: Was the Liquidated Damages amount a reasonable estimate of the damages in case of breach looking forward from the time of contract?

2) Second Look Test: As things turned out, was the liquidated damages amount a reasonable estimate of the damages which occurred?

3) Critical Issue: Which test do you apply?

C. Why should liquidated damages provisions be subject to review?

1) Aspect of Penalty (not a good reason)

2) Worry about unconscionability –

a) oppressive, extortionist provisions

b) penalty idea fits in here

3) If it’s a worry about unconscionability, which test do you use?

a) Forward Looking test: “Was this oppressive or extortionist at the time it was made?”

D. Criticism of Special Scrutiny of liquidated damages provisions Rule

1) rule is based on the idea that these provisions lend themselves to unconscionability

2) they don’t; therefore, the rule is bad

3) Eisenberg: the real problem is a the problem of the Limits of Cognition

a) normally, we enforce bargains according to their terms because parties are the best judges of their utility

b) however, people don’t expect to pay liquidated damages, so they don’t think them through

E. Limits on Cognition

1) Bounded Rationality: actors limit their search for alternatives (which is not an irrational practice)

a) actors won’t give liquidated damages the same type of mental consideration they will give other parts of the contract

2) Undue Optimism: operates with liquidated damages: if you’re unduly optimistic about performance, you won’t worry about breach

3) Defects in Cognition: systematically, people get things wrong

a) use too small samples to generalize

b) availability heuristic (problem-solving method): make decisions based on the information available, readily available to you,  

i. you worry about cancer when someone you know gets cancer

ii. if you’re focused on performance, you won’t worry about breach

c) people have bad risk assessment

d) people have trouble thinking telescopically about the future 

4) Second Look Test:

a) if what was provided for was way out of proportion to what happened, that’s evidence of cognitional limits

b) courts are moving more toward this test

F. If a Second Look test

1) Burden Shifting aspect of liquidated damages: 

a) normally, burden is on the injured party to prove damages

b) with liquidated damages, the burden is on the party who has to pay damages to show that they’re unreasonable

2) Range Fixing aspect:

a) reasonable damages are frequently in a range: from $15,000 to $20,000

b) a liquidated damages provision (of $18,000) helps to fix the damage amount within that range

3) Ensure Compensation: liquidated damages can ensure that damages which otherwise might not be covered are compensated

a) attorney’s fees

b) mental distress

c) special circumstances

d) uncertainty

4) Eisenberg: liquidated damages provisions should be enforceable once it’s sure that they have been thought through 

Changing Contracts

I.      Modification 

A. Modification: 

1) parties already under contract; provides that one party will pay more for what the other party originally promised to do

2) change without new consideration = modification

3) “modification” is an ambiguous term

a) modification usually means modification in which one party doesn’t agree to do something they originally agreed to do

b) not traditional meaning of “modification”

4) Defenses to enforce modification

a) circumstances as they evolve differ from circumstances as they were originally considered; doctrine of changed circumstances = a defense 

b) mistake made at beginning = a defense

c) waiving defense = consideration

5) Why not permit modification when there is no defense and no duress?

i. issues of fairness and moral obligation

ii. parties with an ongoing relationship

B. Static vs. Dynamic Rules

1) static: depends completely upon situation at time of contract formation

2) dynamic: depends on dynamic flow of events both before and after formation of contract

3) classical contract law: preference for static rules

4) advantage of both parties is possible when parties make new agreements reflecting the ebb and flow of events

C. Legal Duty Rule 

1) basic idea: must perform the duties to which you’re obliged in a contract – doesn’t permit modification 

2) we have a legal duty rule Restatement Second § 73
3) it’s a bad rule – question really should be: “Is it Unconscionable?  Was it Extracted under Duress

4) Eisenberg: “Legal Duty Rule is a Bad Rule”
a) inconsistent with the Bargain principle:

b) rough surrogate for unconscionability when there was no doctrine of unconscionability

c) Proposed Rule:

i. If no conception of duress at time of modification,

ii. if it’s a bargain, a modification should be enforceable because there’s consideration

d) but, should be carefully scrutinized for unconscionability and duress

II. Parol Evidence Rule 

A. Parol Evidence Rule

1) if you have a writing that qualifies as an “integration,” then Parol evidence is inadmissible to contradict, alter, or modify the terms of that integration

2) Parol Evidence: evidence of a connected agreement that was made earlier and is oral or in writing, or is made and the same time and is oral

3) “connected” = within the scope of the writing 

4) “Double Barreled Rule”

a) barrel #1: jury never gets to hear the evidence

b) barrel #2: if the judge is the fact-finder, she must exclude evidence from her own consideration, even if parties didn’t intend to have later agreement supercede earlier agreement

5) Eisenberg: Bad Rule

a) strong rule,  technical to begin with

b) with lots of exceptions

c) absolutely wrong

B. Side Issues Question of Exceptions

1) Exception #1:  Separate Consideration

a) Early exception: if 2 agreements are made for separate consideration, with separate payment in both form and substance, then it looks like 2 separate contracts instead of 2 related agreements 

i. Restatement First § 240 “oral agreement is not invalidated / superceded by subsequent written integration…if agreement is not inconsistent of for separate consideration
2) Exception #2: “Naturally Exlcuded”

a) If similarly situated parties would naturally have left the parol agreement out of the writing, it’s admissible 

b) If you individualize it sufficiently, it will be “natural” that the parties excluded the previous agreement because in fact they did exclude it

3) Exception #3:  Different Subject Matter

a) agreement must relate to the same subject matter as the integration – seldom have a problem under this exception, though

C. Issue of Integration
1) writing “integrates” all previous agreements 

2) everything turns on whether there’s been an integration

3) 2 competing notions of Williston & Corbin: Polar Views

a) both speak of integration reflecting the intention: Restatement First § 210 (?)
b) Williston really meant that a writing = an integration if it has the look and feel of a complete agreement

i. Objective Test: does it seem complete?

ii. Formal view: does it have the look and form of a complete agreement?

c) Corbin: issue is whether parties actually intended an integration 

i. parol evidence rule would be destroyed; would come down to a matter of intention (for the jury)

ii. parol evidence would furnish evidence of lack of intention to integrate, and must be admissible 

D. Restatement 2nd § 211 subsections 

1) writing = integration, except for exceptions

2) writing is interpreted whenever reasonable as treating alike all similarly situated persons, without regard to their knowledge or understanding of the standard terms of the writing

3) no unfair surprise permitted 

E. Restatement 2nd § 211
1) necessary because of § 201? – basic principle of interpretation 

a) 2 parties have different interpretations; the more reasonable of the 2 holds

b) 2 parties have different interpretations; B knows A has a less reasonable interpretation; A doesn’t know B has a different one; A’s interpretation holds

c) contract is everything, not just the written instrument, but oral agreements (notwithstanding the parol evidence rule)

2) § 211(2) and Lefkowitz: is Π bound when he knows about the house rule, even though no one else does?

3) Weaver & Darner emphasize that parties had not read / understood contract

4) Interpretation continued 

a) if actor A says “X”, and a reasonable person would assume that A means “Y”

b) actor B knows that A really means “Z”, then B is bound by meaning “Z”

c) if A puts “X” into a form and B has read the form, would B be bound by meaning “Z,” even though a normal reasonable person, or someone who hadn’t read would not interpret the form to read “Z”?

d) consider Restatement § 211(2): writing is interpreted whenever reasonable as treating alike all similarly situated persons, without regard to their knowledge or understanding of the standard terms of the writing

e) those who know – like B – are not treated differently from those who don’t know
f) it’s not clear if a court would carry out this conclusion

F. Role of Good Faith

1) bad faith = not telling other party that there is a provision which the other party would not expect

2) performance must be done in good faith

3) no firm principle that negotiation must be done in good faith

G. Equitable Estoppel & Reformation

1) estopped from denying that the writing says anything other than what you said it means

2) turns corner on the Parol Evidence Rule

3) reformation is available to change contract in order to reflect the true understanding of the parties

H. Notion of Partial Integration 

1) idea: of you have a complete integration, you can’t introduce evidence of a complete consistent agreement if it’s within the scope of the later agreement

a) can’t contradict integration 

b) can’t add to a later integration if the additional terms are within the scope of the integration 

2) Full application 

a) 2 alleged oral agreements: 1 naturally omitted, one is not

b) naturally not omitted = admissible even if there’s a complete integration and despite the fact that it’s within the scope of the integration 

c) if not naturally omitted, then it won’t be admitted if it’s within the scope

3) Partial Integration

a) put in some terms: price, quantity, etc., but not all terms 

b) can’t contradict terms by evidence of earlier agreement 

c) can introduce new terms because they weren’t part of the original integration (delivery date, etc.)

d) agreement doesn’t look complete on its face; not a complete integration 

e) any writing, no matter how fragmentary, is a partial integration; key question: “Does it look completed?”

I. Bizarre note:  Discussions are admissible, agreements may not be

a) if you allege discussions about time, then it’s admissible

b) if you allege agreements about time, that’s not admissible under the parol evidence rule

J. Complications based on Articulation of the Rule: Restatement Second
1) Comment on § 209, § 210: seems like you need all the evidence to determine if there’s an integration; writings alone don’t establish integration 

2) 2 Barrels of Parol Evidence Rule (a “double-barreled rule”)

a) decision is made by Judge, not the jury, even though it’s a question of fact; jury never gets to hear evidence

b) even the Judge is constrained if the judge is the fact-finder from considering evidence under the rule

3) Restatement Second removes one barrel:

a) keeps decision in the Judge’s hands, but she can take into account subjective intent, not just the objective evidence in form (Does the writing look complete?)

b) Judge is a preliminary fact-finder, a screen

K. UCC § 2-202:  On Parol Evidence Rule

1) if parties have a written final expression, it may not be contradicted by any (oral or written) prior agreement, nor any contemporaneous oral agreement, 

2) but it may be explained or supplemented by evidence of consistent additional terms unless the Court finds the writing to have been intended as a complete and exclusive statement of the terms of the agreement

a) on its face, more liberal  than traditional rule 

b) Comment 3, (p. 44 of supp) “if terms would certainly have been included in the document, then they’re inadmissible”  -- commonly read into Code

c) Text itself has an intentional test, not the traditional scope test  -- parties can always claim actual intention

L. Consistency of Parol Evidence and Written Agreement?

1) ask: “If the parties had included the parol terms in the written agreement, would it be crazy?”

2) if “No,” then it’s not Logically Inconsistent
3) not too much parol evidence is logically inconsistent

a) not much is left of the Parol Evidence Rule

b) split in interpretation: Alaska Northern (p. 564)

i. Narrow: logical inconsistency

ii. Broader: absence of “reasonable harmony” between parol terms and respective obligations of the parties in written agreement

4) test in Hunt: logical inconsistency 

5) if it isn’t inconsistent, then it’s additional

M. Role of Intention
1) once you claim you’ve made an side agreement which is designed to survive the written integration, you’re claiming that you never intended the written agreement to be complete and exclusive

III. How to Get Around Parol Evidence Rule

A. General means under the rule itself

1) writing is not an integration 

a) admissible evidence to support this depends on:

i. Williston: writing itself
ii. Corbin: actual intention
2) presence of separate consideration

3) terms would naturally have been included 

a) How individualized will Court get?

b) Masterson v. Sine: high degree of individualization

c) Mitchill v Lath: husband was doing some negotiation, so some terms would naturally be excluded (Court doesn’t buy this)

B. Exceptions

1) Fraud Exception

a) evidence is always admissible to show that a contract is invalid or unenforceable (Large exception) – Restatement § 214(d)
b) can’t wound a contract through parol evidence, but you can kill it

2) Promissory Fraud: promise is made with no intention of fulfilling it at the time the promise is made

a) type of fraud which invalidates a contract under § 214(d)
b) big exception: 

C. Parol Evidence Rule has no impact on agreements oral / written agreements after integration 

1) have to worry about Legal Duty Rule 

2) NOM: “No Oral Modification” clauses: outside UCC, courts pay no attention to these clauses because they can be modified themselves

3) UCC provision which gives effect to NOM clauses, subject to an exception with a waiver
IV. Changing Contracts because of Unconscionability 

A. Classical Contract Law: Bargains are Enforceable
1) parties get subjective value

2) hard to determine objective value

3) aspect of Classical Contract law

B. Bargain Principle: Contracts are enforceable according to their terms 

1) no consideration of fairness

2) no room to consider moral norms of society & Limit

C. Recently, view toward consideration of unconscionability 

1) Was the bargain unfair?” / “Should it be enforced?”

2) if bargain should be enforced, “How far?”:

a) Objective Value: market value of exchange: 

a) Subjective Value: what the promise was worth to the party at the time

D. Unconscionable Contracts: UCC § 2-302 

1) Court may not enforce unconscionable terms of a contract, may void the entire contract, or may only limit application of unconscionable clause

2) Commercial setting, purpose, & effect of contract are all important

3) Importation of societal moral judgments into Contract Law (an agreement between parties)

E. Considerations for Enforcement

a) “What is the Opportunity Cost for entering into this transaction?”

b) (What’s the next best option for Π?)

1) To make the determination that something is unconscionable, we have to know the circumstances
2) Was one party under Duress?

F. Distress vs. Duress

1) Distress: being in a bad situation / tough place

a) taking advantage of that situation is not wrongful in itself

b) can have distress without duress
c) Q: “How far do we want to protect individuals in distress?”

d) “Should hard bargains be enforced?”?”

2) Notion of Duress
a) Improper threat by other party, leaving party with no other position; contract can be void 

b) “Improper Threat”:

i. crime or tort

ii. criminal prosecution

iii. threat of suit and threat is made in bad faith

iv. threat of breach of existing contract

OR

v. not fair terms AND
a. would not significantly benefit party making threat

b. effectiveness of threat increased by prior unfair dealing by party making threat OR
c. what is threatened is otherwise a use of power for illegitimate ends

3) Duress = better sign of unconscionability than distress – hard bargains may be enforceable

G. Types of Legal Rules

1) Standardized Legal Rule: applicable on the basis of one / few very abstract variables

2) Individual Legal Rule: based upon may specific variables

3) Classical Contract law has a preference for standardized legal rules

a) ex: ruling that Batsakis’ contract was enforceable

b) Applying a standardized legal rule prevents consideration of individual factors

4) Principle of Unconscionability: an individualized legal rule

H. UCC § 2-302: Pro & Con

1) so open-ended that it doesn’t tell you anything

2) Eisenberg: allows courts to fashion new doctrines which they were unable to do under Classical Contract law rule: enforce contracts according to their terms

a) couldn’t factor in undue consideration because of distress

b) distinction between market & non-market transactions

3) § 2-302 not applicable to service contracts 

a) Only Applies to Sale of Goods!

b) Court could’ve applied § 2-302 by analogy

I. Types of Unconscionability

1) Substantive Unconscionability: there is something unfair about terms; the terms are morally offensive

2) Procedural Unconscionability: the way the terms are brought about was morally offensive and unfair

a) can get more specific about “morally offensive”

J. Limits of Cognition

1) there are ways in which people are systemically irrational (systemically over-optimistic)

2) Bounded Rationality:

a) people put boundaries on their search for possibilities 

b) ex: shopping for a stereo, you don’t go to every store

K. Unconscionability might exist because of the Process of making an agreement

1) induce a purchase because of exploiting ignorance is immoral, even if a fair price is reached

2) pressure into a sale may be immoral, regardless of the price

L. Eisenberg: “Only the Price makes it unfair”

1) it’s immoral to exact an unfair price in a pressure situation

2) Example: employer offers to hire a woman whom he wouldn’t otherwise hire because he wants to get sex

3) The deal itself is improper, not the process by which it was achieved

4) Substantive unconscionability 

V. Formal Contract to Follow

A. “Formal Contract to Follow” Case

1) frequent notion – another contract will take the place of the first agreement

2) formal contract is subject to approvals

B. Not Issue of Gaps
1) gaps are not too big to say:

a) “parties hadn’t concluded a deal”

b) “the court can’t get a hold on what was agreed”

2) issue of the future appearance of a binding, mutually satisfactory agreement

C. Traditional Holding


1) 2nd agreement is a mere formality, sometimes

2) example: invitation to a party, with real written invitation to follow later

3) other holdings: 2nd agreement is not just a formality

D. Why is it binding without a mutually satisfactory agreement?

1) not just an agreement to come later

2) promise to negotiate further agreement (court implies “in good faith”)

a) mutual obligation to negotiation in good faith = consideration

E. Shift from Common Law tradition

1) traditional Common Law Rule: agreement to agree is not enforceable 

2) here, court recognizes a duty to negotiate in good faith 

a) long-recognized duty to perform in good faith

b) no obligation to negotiate in good faith

3) duty to negotiate in good faith is a new development

4) bridge to future: easy to go from explicit promise to negotiate in good faith to an implicit promise (Teachers v. Tribune)

F. Damages

1) Reliance: show amount of executive / legal time spent preparing agreement 

2) If you could prove by probability that an agreement would be reached, then you award normal expectation damages

G. Traditional Contract Law

1) Static: dependent upon what is in place at the time the contract is formed – no account for changes in time

2) Frequently Binary

a) bargain / no bargain

b) sufficiently definite / indefinite 

c) formal contract to follow means everything / means nothing

H. Dynamic Category: (LeVal): considers changes over time

1) no binding contract because there is a further contract to come

2) but, it does create an obligation to negotiate that further contract in good faith

3) could have an instrument which was final, but could have an instrument which provides an obligation to negotiate in good faith

4) wherever you have a gap = an implied obligation of parties to fill that gap with negotiation in good faith, 

a) or court supplies reasonableness considerations

b) applies to whole notion of indefiniteness, not just formal contract to follow cases

I. 3 Options for “Interim” binding agreements 

1) whatever agreement parties enter into = final agreement

2) whatever agreement parties have entered into doesn’t commit them to anything

3) Instrument is not a final agreement, but does commit parties to negotiate in good faith toward a final commitment – LeVal
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