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I. What promises should the law enforce?

A. Reliance (1-way promise)

1. Rule (RS §90) makes binding promises that do not involve exchange.

a) Promise induces action or inaction (change in position)

i. Promisor does or should foresee action/inaction as a reasonable reaction (“should reasonably expect”)

ii. [RS1 §90 said promise must induce action or forbearance of “definite & substantial character” but RS2 does not require that level of specificity.]

AND

b) Enforcement necessary to avoid injustice.  Consider:

i. Reasonableness of reliance

ii. Correlation betw. reliance & harm claimed/remedy sought

iii. Context & setting in which promise made

iv. Policy concerns such as unjust enrichment & enforcing bargains.

c) Remedy limited as justice requires

i. Full-scale enforcement may be appropriate OR

ii. Limited to extent of reliance rather than terms of promise OR

iii. Limited to restitution.

2. Interest: reliance -  promisee worse off than if promise never made

Kirksey – widow lost homestead for a shack in the woods (expectation measure of damages wouldabin appropriate but she got nothing)

Hayes v. Plantations– plant mgr. decided to retire before pension promised, so no reliance.

3. Damages: take promisee back to where s/he would have been w/out promise

a) out-of-pocket costs less mitigation (resale value)

b) opportunity costs arising fr.

i. price change

Bacardi – distr. lost opportunity to sell at a higher price [remand for damages]

ii. lost wages

Grouse – pharmacist quit his job when offered position w/ Group Health & left unemployed for awhile when offer withdrawn [remand for damages]

iii. lost profits: anticipated earnings/satisfaction awarded when reliance damages are not easily calculated.: take promisee forward (as if promise kept)

Feinberg – retiree given the amt. of pension withheld up to trial date w/ interest rather than how much she mighta earned if she’d worked

Marathon Oil – relying on promise of gas station franchise, Walters invested money that otherwise would have been making profits; awarded anticipated profits for first year of operation.

4. Rationale: contract formation may precede exchange or “consideration.”  Promisor should consider consequences of promises & be held accountable for induced reaction.  But, since reliance liability represents an intrusion into autonomy of contracting parties, should be imposed only to avoid manifest injustice.

Gruen: Buyer incurred costs of negotiation in reliance on Seller’s oral assurance of commitment to sell.  Ct. found informal, conditional promise insufficient grounds for reliance damages as there was no guarantee agrt wouda followed

B. Bargain (2-way promise)

1. Rules

a) RS §71: consideration

i. bargained-for promise or “performance”

Dougherty v. Salt  - aunt’s donative promise not  enforceable

ii. “performance” = act, forbearance, waiver of a legal right

Hamer – nephew didn’t drink or use tobacco for agreed-on period; uncle owed $5k

iii. on behalf of original or 3d parties

b) RS §72: Any performance that is bargained for is consideration except
i. performance of a legal duty

ii. forbearance to bring an invalid claim

c) RS §79: consideration need not include

i. benefit to promisor or loss to promisee

ii. equivalence or adequacy 

Schnell v. Nell  - 1¢ for $600 nevertheless no good because not bargained for and clearly nominal

Batsakis - $25 for $200 ok because Ms. Demotsis understood the bargain she was making: mere inadequacy of consideration will not void a contract

iii. mutuality (both sides bound)

Hancock v. Shell – Shell’s unilateral power to terminate lease w/ only 90 days notice ok because condition bargained for [Shell’s investment in site similar to hostaging itself.]

2. Interest: expectation - promisee worse off than if promise performed

3. Damages

a) expectation: take promisee forward to “state of perfect performance”

b) restitution: compensate promisee for benefit bestowed on promisor

4. Not all bargains are contracts: Miller v. Miller (betw. husband & wife in re the marital relationship); Baby M (betw. adoptive & surrogate parents); Cohen v. Cowles (betw. source & journalist . . . Xcept in this case the ct. did award the source damages)

II. Manifestation of Mutual Assent

A. Offer 

1. Manifestation of willingness to enter into a bargain [RS § 24]

a) indicating that assent is invited AND

b) that offeror intends to be bound by assent

2. An offer must make the terms of the contract “reasonably certain” [RS § 33]

a) provide a basis for determining if there’s a breach & for giving a remedy

b) uncertainty as to one or more terms may indicate an intention not to be bound BUT

c) [RS § 34]: part performance may remove uncertainty or reliance may make contractual remedy appropriate though uncertainty is not removed.

3. A proposal other than one addressed to one or more specific persons is an invitation to make offers (unless otherwise clearly indicated by its maker)

Fisher v. Bell: Knife in window w/ price next to it = invitation to make an offer

Nebraska Seed: Farmer’s sending of sample millet & suggested price not an offer b/c insufficiently definite as to terms.

Moulton v. Kershaw: Salt wholesaler’s flier stating price, quantity, & shipping method deemed not an offer but merely an invitation to deal.  (Addressed “Dear Sir,” & used the word “offer,” but unclear if it was a personal ltr or mass mailing.)

Fairmount Glass Works: (’s answer to request for price quote on specific qty jars = offer & binding when ( then placed order.

4. Effect

a) Creates a legal right in offeree (“power of acceptance”) to bind offeror to contract.

b) Places offeror in position to be bound whether or not s/he actually so intended.  [RS § 21: manifestation that promisor does not want to be legally bound may prevent formation.]

c) Revocable any time unless qualifies as ‘option contract’ (see below)

Carlill v. Carbolic: (see “Acceptance” below)

Lonergan: Aborted transcontinental land deal.  Manifestations by seller: newspaper ad (addressed to gen’l audience; no price); form ltr. (addressed to no specific party; stated min. price); personal letter (ok’g buyer’s proposed escrow agt. should the deal go through & warning that seller expected to sell w/in week).  Trial ct. said there was an offer but ( failed to accept fast enough (RS § 41); appellate said no offer -- (’s intention not to be bound clear in warning to act fast.

Lefkowitz: Newspaper ad for lapin stole for $1 to first buyer held sufficiently definite (stated “worth,” selling price, quantity, & addressee – “first come”) to be an offer even though newspaper ads not generally seen as offers but as invitation to make offers.  Held: whether an ad = offer depends on “legal intention of the parties” & circumstances; if an ad = offer, advertiser may modify it, but may not impose unadvertised conditions.

Simmons v. U.S.: ( caught Diamond Jim in a fishing contest & protested when the prize money was taxed as income, rather than exempt as a gift.  Held: the contest was an offer, accepted through performance, & the sponsor was bound to pay once the fish was caught.

B. Termination of the Power of Acceptance

1. Counter Offer [RS §§39 & 59; UCC §2-207 – see also “Battle of the forms” below]

a) proposal of substitute bargain made in response to offer

b) purported acceptance that adds conditions or changes terms

i. does not terminate p.o.a. if acceptance does not depend on additional or different terms -- §59 comment a; UCC 2-207(1)

ii. betw. merchants, additional terms become part of contract unless offer expressly limits acceptance to the terms of the offer OR objection to the terms made seasonably – UCC 2-207(2)(a) & (c)

c) [line betw. counter-offer & conditional acceptance can be mighty thin]

d) [MAE: RS § 59’s version of “mirror image rule” unlikely to have much affect on the cts.]

 Ardente: Buyer’s request for confirmation that sun parlor furniture, tapestry, & fireplace fixtures stay w/ ho. deemed a counter offer that terminated p.o.a. & gave Seller right to back outta sale.  (( argued “qualified acceptance” but ct. disting’d qualified or conditional acceptance fr. counter offer as one in which acceptance “clearly independent” of condition.)

Culton v. Gilchrist: T accepted L’s offer to renew lease and added request to add cook room to premises that he would take away w/ him upon vacating.  Ct. said acceptance complete – cook room a proposed condition that did not prevent formation.

2. Death or incapacity 

a) of offeree or offeror terminates p.o.a [RS  48]

b) no notice to offeree required for rule to be effective [comment a]

c) [argument to recognize offeree’s reliance interest in the potential contract; countered w/ recognition that offeror, had s/he lived, might have revoked @ any time]

Swift v. Smigel (NJ, 1971): ( who did not know ( no longer competent to pay for deliveries should recover for reasonable expectations based on “original continuing promise” [to pay].

3. Lapse o’ time 

a) p.o.a. expires @ time specified in offer OR [RS §41]

b) “reasonable time”

i. “reasonable time” = question of fact, depending on all circumstances @ time of offer & attempted acceptance

ii. offer sent by mail is seasonably accepted if acceptance mailed by midnight on day offer received. [Unidroit 2.7: means of communication to be considered in determining “reasonable time”]

c) if acceptance late or otherwise defective, may be a counter offer [RS §70]

Akers v. Sedberry: Employees offer to resign lapsed by end of conversation: an offer made face-to-face lapses if not accepted during that conversation.

Phillips v. Moore: ( offered to buy hay; received acceptance 5 days later.  Two days after that, hay burned.  ( claimed the offer had lapsed before it was accepted but ct. said he shoulda spoken up when he got the acceptance.

4. Rejection [RS §38]

a) unless offeror manifests contrary intention, rejection kills deal

b) manifestation of intention not to accept = rejection unless offeree makes clear s/he’s thinking about it [such a statement does not change time allotted for acceptance – §39 comment c]

c) [interest protected in making rejection a termination of p.o.a. = reliance interest of offeror – comment a]

5. Revocation

a) Classic rule expressed in Dickinson: offers revocable @ will

b) RS twists

i. §42: P.o.a. terminated when the offeree receives fr. offeror a manifestation of intention not to enter into proposed contract

ii. §43: P.o.a. terminated when offeror takes definite action indicating s/he does not intend to enter into the proposed contract and offeree receives reliable information to that effect.
c) CISG 16 & Unidroit 2.4 variations

i. Revocation ok if it reaches offeree before s/he has dispatched acceptance

ii. No revocation if

· Offer indicates it is irrevocable (by stating a fixed time for acceptance or otherwise)

· Offeree has reasonably relied on offer being irrevocable

Dickinson v. Dodds: Offer to sell estate revocable @ any time before acceptance b/c promise to hold offer open not enforceable for want of consideration.

d) A written revocation, rejection, or acceptance is received when

i. it comes into possession of the party to whom addressed, the party’s authorized agent, or when it is deposited in a place that s/he has authorized as depository for this or other similar communications. [RS §68]

ii. (for dealings w/ organizations): it is brought to the attn. of the individual conducting the transaction or would have been brought to that person’s attn had the org’n exercised due diligence.  [UCC §1-201(27)]

C. Acceptance

1. Modes of acceptance 

a) Unless offer [unambiguously – UCC] invites only a specific form of acceptance, it may be accepted in any manner & by any medium reasonable in the circumstances [RS § 30; UCC § 2-206(1)]

i. Acceptance may be required by [RS § 30]

· Affirmative verbal/written answer

· Performing or refraining fr. performing a specified act

· Selecting terms of acceptance

ii. [See “Sale of goods” & “Partial performance” below]

b) An offer shall be interpreted as inviting acceptance by either a promise to perform or performance, as offeree chooses, if [but only if] it’s unclear what type of acceptance wanted [RS § 32]

i. When offer invites acceptance as offeree chooses, tender or beg’g of performance shall bind both parties to the contract [RS §62]

ii. [If an offer is to be accepted by a promise, performance is no substitute]

Davis v. Jacoby: Decedent promised to leave his estate to (s if they came to take care of his wife & help him out of his financial difficulties.  Though he committed suicide before they arrived, they had accepted the offer by correspondence before he died & fully performed their part of the bargain so ct. gave them specperf.

Klockner v. Green: Decedent promised to leave estate to (s if they cared for her during her life.  She drew up a will, but never fully executed it.  Ct. found promise became binding obligation when (s acted on it.

Simmons v. U.S.: Diamond Jim case (see “Offer” above): So long as one knows of offer, can accept by performance even if primary reason for performance is not the offer.  [Stephens v. Memphis: it’s absurd to require one to know of offer in order to accept through performance – if citz do public duty, should get posted rewards.]

c) If offer prescribes place, time, or manner of acceptance, then a contract will only be formed if the terms of acceptance met.  [RS § 60]

i. If the offer merely suggests a time, place, manner of acceptance, it does not preclude other methods.  [RS § 60]

Lewis v. Browning: Offer to renew lease stated expressly that if answer not received by certain date, “No” presumed.  Accepting telegraph sent in time but went astray.  Held: offeror can override mailbox rule by stipulating that acceptance not binding ’til received.

d) Silence & inaction will not operate as acceptance unless [RS § 69]

i. offeree implies by act that offeror does not own the offered property

· if offeree acts wrongfully, acceptance not complete w/o offeror’s ratification

· offeree so bound is subject to the offered terms unless they are unreasonable

ii. offeree takes bennie of offered services though had (1) chance to reject & (2) reason to know compensation would be expected

iii. offeror manifests willingness to be bound by silence/inaction AND offeree intends to accept through silence/inaction [subjective acceptance]

iv. previous dealings or other grounds make it reasonable for offeree to notify offeror if he does not intend to accept.

· Silently-appropriating-bennie acceptance

Austin v. Burge: Though ( told publr to stop newspaper delivery, he twice pd. subscription & cont’d to receive bennie of paper so liable.
Hobbs v. Massosoit Whip: ( had shipped eelskins to ( 4-5 times in the past w/o a P.O.  This time ( held onto them for several mo.s w/o saying anything ’til they were destroyed @ which pt. ( rejected them.  Ct. said past dealings gave grounds to make silence assent.

· Delayed-communication acceptance

Cole-McIntyre: ( placed order (offer to buy) w/ (’s salesman for 50 barrels of meal to be delivered on request w/in 4 mo.s  Order said it must be accepted by (.  ( heard nothing until 60 days later when requested first delivery.  ( said, “What order?” [prices were up since order placed]; ct. said, “The one you silently accepted.” (Delay in communicating action as to acceptance may amt to acceptance.)

Kukuska: Farmer applied for hail insurance July 3; learned a.m. Aug. 1 that application denied; p.m. Aug 1 crops destroyed by hail.  Held: Insurer has duty to act upon application in reasonable time.  Silence prevented F fr. getting insurance elsewhere so insurer liable (call the liability quasi contract or what you like.)

Polaroid: According to contract rider (proposed by (, w/ initialed changes by (), ( indemnified ( a/g liability arising fr. toxic waste disposal provided by (.  Indemnification language also appeared on  every P.O. for years; ( never objected to the terms (also never returned the acknowledgements requested on every P.O.).  When EPA asked ( to contribute to remediation costs, ( said ( liable & ( said it rejected indemnification by not returning acknowledgements on P.O.s.  Held: for ( ( silence means assent here b/c ( performed w/o objecting.

· Trade practices that (may) make silence not acceptance

Holman Erection: Gen’l used lowest subc bid then hired diff. subc to comply w/ MBE requirements: incl. subc’s bid in gen’l’s does not mean gen’l accepts subc’s offer if wins contract.  Silence not assent here.  (Subc is bound, however, to keep offer open until gen’l pix a subc.  Inequity justified b/c (1) subc has time to calculate bids, gen’l must compose in a hurry (2) gen’l relies on subc in making bid, subc does not rely on gen’l (3) subc bids unnegotiated & terms not clear enough to constitute “offers” in the usual sense.)  [Statute can override CL rule to give quoted subc presumptive right to contract]

McGlone: ( injured in accident; nearly 3 yrs later, sent ( “authorization” to represent her in personal injury suit.  (’s partner responded w/ ltr saying ( away, would get in touch on his return; ( rcvd notice of case fr. partner.  2 mo.s later, just over 3 yrs after accident, ( had not heard fr. ( so wrote to him.  ( responded, “Sorry, statolim.  Your letter got buried on my desk.”  Ct. granted summjudg for ( – silence not acceptance & no duty to warn of statolim.

DeVaux:  ( injured, sought legal assistance fr. (.  (’s sec’y gave ( advice about getting her case started but ( never spoke to ( or returned her calls over the next 3 years.  Ct. declined to follow McG: atty has a duty to correct any mistaken reliance on her/his silence.

2. Auction [RS § 28; UCC §2-328]

a) Auctioneer invites offers [on ea. lot separately – UCC]

i. If goods are put up w/o reserve, they must be sold to the highest bidder unless no bids are made w/in reasonable time

ii. [Reserve is assumed if w/o reserve not explicitly stated – UCC]

iii. [Auctioneer may w/draw reserve lots any time – UCC]

b) Bidder’s offer may be withdrawn any time before the hammer falls

i. Withdrawal of a bid does not revive a previous offer

ii. [If bid made while hammer descending, auctioneer may reopen sale or may bang down the prior bid – UCC]

iii. [If it is not a forced sale & the right of sellers to bid up their own stuff has not been reserved, but a seller does bid on his own stuff, then the buyer can void the sale or take the goods @ the price of the last good-faith bid before the hammer fell – UCC] 

c) Terms of the resulting contract = those made known through advertisement, posting, publication of which bidder should have been aware, w/ modification permissible by announcement @ start of sale.

Payne v. Cave: ( bid pewter worm up to £40 but before sale knocked down ( withdrew his bid b/c auctioneer would not warrant worm’s weight.  Next day ( bought the same lot for £30.  ( said ( shouldabin held to first price, but ct. said no – bid retractable ’til hammer falls

Hoffman v. Horton: UCC provision that sale is not over until hammer falls & auctioneer may reopen bidding before knocking down the sale applied to real property.

3. Conditional Acceptance 

a) If an acceptance is made but additional terms are suggested, there is valid acceptance (so long as acceptance not predicated on assent to changed or added terms) [RS § 61]

b) If it the acceptance is not clearly independent of the additional terms, there is a counter offer.  [See “Counter offer” above under “Termination of p.o.a.”; “Battle of the Forms” below.]

Culton v. Gilchrist: T accepted L’s offer to renew lease and added request to add cook room to premises that he would take away w/ him upon vacating.  Ct. said acceptance complete – cook room a proposed condition that did not prevent formation.

4. Mailbox rule
a) Acceptance normally takes effect on dispatch (Adams v. Lindsell)

i. Manifestation of mutual assent complete when acceptance put out of offeree’s possession EXCEPT [RS § 63]

· In an option contract, the contract is formed when acceptance received [RS § 63(b)]

· If improperly addressed or carelessly dispatched [RS § 66]

b) If acceptance dispatched after rejection or counteroffer dispatched but not yet rcvd, acceptance works as counteroffer unless it arrives b4 rejection or c.o. rcvd.  [RS 40]

Adams v. Lindsell: Seller did not get answer to offer to sell wool “by course of post” as specified in the offer though Buyer did dispatch acceptance right away.  (P.O.’s error.)  Seller sold wool to elseone; ct. awarded damages (apparently) to (.

Rhode Island Tool: Bidder discovered miscalculation after bid mailed; telephoned & wired retraction same day acceptance mailed, before acceptance received.  Buyer did not allow retraction so Bidder performed then sued to recover full value of performance.  Ct. argued for new rule (b/c (1) postal reg’ns now permit take-back by sender; (2) faster modes of communication): offeror should keep power to revoke until acceptance received.  Cts. have not followed, but CISG & Unidroit have.

Lewis v. Browning: Offer to renew lease stated expressly that if answer not received by certain date, “No” presumed.  Accepting telegraph sent in time but went astray.  Held: offeror can override mailbox rule by stipulating that acceptance not binding ’til received.

Falconer v. Mazess: Trucker offered to purchase ICC rights as long as accepted w/in 5 days fr. date of offer; acceptance mailed on the 5th day.  Trucker tried to revoke offer on grounds of unseasonable acceptance but ct. held that unless offer expressly sez acceptance must be received by certain date, acceptance effective @ posting.

Mactier’s: Acceptance of offer to sell brandy mailed 2 months after offer made wouldabin void by laches but that it X’d in the mail w/ renewal of offer.  Before renewal delivered, Buyer died insolvent.  Held: brandy sold.

c) Revocation effective on receipt in most j’dictions

5. Notification

a) Where acceptance is invited & rendered by performance, no notice of acceptance is required unless the offer requests notification [RS § 54(1)]

i. Where offeror’s duty to perform rests on receipt of acceptance, offeree’s duty to notice acceptance normally implied [comment b RS §63]

Carlill v. Carbolic: Ad. offered “reward” to anyone who used product as specified & contracted flu.  When ( claimed reward, ( argued that the offer not binding b/c (1) not made to anyone in particular [it’s made to anyone who performs – binding] (2) no consideration [purchase of product = consideration] (3) acceptance never communicated to offeror [performance is acceptance].

b) If offeree accepts by performance & has reason to know that offeror lacks adequate means of learning of performance w/ reasonable promptness & certainty, offeror will not be bound unless [RS § 54(2)]

i. offeree uses reasonable diligence to notify offeror OR

ii. offeror learns of performance w/in a reasonable time OR

iii. offer “indicates” notification of acceptance not required.

c) Acceptance by promise must be seasonably noticed: offeree must exercise reasonable diligence to notify OR offeror must receive acceptance seasonably (except in sit’n where silent acceptance ok or offer indicates no notice required).  [RS § 56]

d) [Note that offeree who fails to exercise diligence in giving notice as required may still bind offeror if  offeror learns of acceptance.]

e) [See also “Silence” under “Modes of Acceptance” above.]

Bishop v. Eaton: ( promised ( (bro’s b’ness partner) that he would stand surety for loan to bro.  ( found lender & sent ( ltr. informing him of debt.  (( sez he never got ltr.)  Loan extended but remained unpaid past extension.  ( then contacted ( who said (1) try to get bro to pay (2) if he won’t, I will.  ( paid debt, never tried to get bro to pay, & sought reimbursement fr. (.  Ct. found reasonable diligence in sending ltr so ( bound (new trial to figure damages).

Security Elevator: ( offered to stand surety for loan to elevator co., reserving right to retract his guarantee any time by giving written notice.  Hadn’t retracted 5 yrs. later when bank made loan w/o notifying him.  ( bound: he could have exercised his option to retract but didn’t.  Ct. observed that most guarantors never get & never expect to get notice.

Int’l Filter:  Offer said that acceptance must be (1) prompt & (2) approved by offeror’s ((’s) exec.  ( (Gin, Ice & Light Co.) promptly accepted, (’s exec ok’d, & ( sent ( ltr acknowledging order but not explicitly stating acceptance ok’d.  ( tried to revoke acceptance; ( sued for breach; ( claimed no notice that acceptance ok’d.  Held: for ( ( no duty to notify of approval, but ltr woulda sufficed had there been one.

Phillips v. Moor: ( offered to buy hay; 6 days later ( sent ( card saying offer accepted; ( read card, made a deal w/ 3d party to haul the hay, but said nought to (.  Hay burned before changing hands.  ( said ( accepted offer  too late but ct. said he shoulda said so as soon as notified of acceptance.  Contract complete when bargain struck.

6. Partial performance 

a) Classical rule: a unilateral contract (promise for performance) not formed until promisee fully performs

i. McGovney offered the criticism that implicit in an offer is the promise to give offeree a chance to complete performance. 

b) Offer to be accepted by performance becomes an option contract if [RS §45]: 

i. Offeree tenders or begins invited performance [see also §87(2)]

ii. Offeror’s duty to perform then rests on completion or willingness to complete the invited performance as per the terms of the offer

c) Offer that can be accepted by either performance or promise to perform becomes binding upon both parties when performance is begun or tendered. [RS §62]: 

Ragosta: Offer to sell Fork Shop made on condition that it be accepted by appearing w/ Seller @ specific bank w/ purchase price by 11/1.  Offer retracted 10/8, after Buyers had begun arrangements to finance the deal.  Held: Seller bound by neither promise to keep offer open to 11/1 (no consideration) nor preparation to perform.  He could be bound only by full performance: showing up @ bank w/ $$.

7. Sale of goods (See also “Battle of the forms,” below.)

a) A written offer that gives assurance that it will be held open is irrevocable [UCC 2-205]

i. for the time stated OR

ii. a reasonable time up to 3 months

b) Offer & acceptance need not be distinguishable for a sale-of-goods contract to be formed [UCC 2-204]:

i. Any manner sufficient to show agrt (incl. conduct of the parties) may establish a contract

ii. A contract may be valid though it leaves some terms open if 

· Parties intended to make a contract AND

· The more terms left open, the less likely they intended to make a contract

· There’s a reasonably certain basis for remedy

Recent Decision Note (Col.LR 1921): Parties had dickered all the terms of their contract but time of payment.  Letters containing identical proposals per that term X’d in the mail.  Comment: doesn’t matter which is offer, which acceptance – they had the same idea, there should be a contract.

c) Acceptance can be made in any manner & medium reasonable in the circumstances unless offer “unambiguously” indicates otherwise [UCC 2-206]

i. An offer to buy goods for prompt or current shipment can be accepted by a prompt promise to ship or by a prompt or current shipment

ii. Beg’g performance shall serve as acceptance only if

· It is a reasonable mode of acceptance in the circumstances AND

· Offeror receives notice of acceptance w/in a reasonable time.  (Offeror may treat offer as lapsed if not seasonably notified.)

Louisville Tin & Stove: Insolvent husband ordered goods on wife’s credit.  She did not refuse goods but sent them to husband’s store: she silently accepted.

d) If parties intend to be bound, they may form a contract even if it does not specify

i. Price [UCC 2-305]: Default to “reasonable price @ time of delivery” if

· nothing is said a/b price

· price is left to be agreed & parties fail to agree

· price is to be fixed in terms of an external standard or by an outside expert and it is not so recorded.

· no contract if parties did not intend to be bound unless price settled & it remains unsettled.  Parties must then return goods, value of goods, or partial payments received on the contract.

ii. Place of delivery [UCC 2-308]: Default is seller’s place of b’ness or residence or, if parties know contract goods elsewhere @ time of formation, that place.

iii. Time for delivery [UCC 2-309]: Default is reasonable time for delivery, duration, notice to terminate, or other action under the contract.

D. Battle of the Forms

1. UCC 2-207: A “definite & seasonable” acceptance (or “written confirmation”) that proposes additional or different terms operates as an acceptance unless acceptance is “expressly made conditional on assent to the [new] terms.”

· Cts usually want to see language that virtually trax 2-207’s “expressly made conditional” lingo b4 treating acceptance as a counteroffer.

· If seller really wants to protect self by using “expressly conditional” language, can decline to perform ’til gets express assent.

b) Among ordinary folx, additional terms are proposals for addition to the contract.

c) Betw. merchants, additional terms become part of the contract unless 

i. offer expressly limits acceptance to terms of the offer

ii. they materially alter the agrt [drop-out rule]

· unacceptable add’l terms are those that cause surprise or substantial economic hardship (negate standard warranties or usage of trade, eg); to which assent cannot be presumed

· acceptable additional terms incl. clauses providing for interest on overdue invoices, limiting time for complaints, limiting right to reject for flaws that don’t amt. to defects w/in customs of trade tolerance; statements of trade usage or course of dealing
iii. notice of objection has already been given or is promptly given

· objection to conflicting terms in forms will be assumed [knockout rule]
d) Conduct of the parties will suffice to est’sh a contract for the sale of goods when writings are insufficient.  Terms = 

i. those upon which the writings agree [could be 0]

ii. [those est’d by trade usage, course of dealing, & esp. course of perf. which RS 202(4) sez will be relied upon heavily in interp’g agrt if parties acquiesce to terms of performance w/o objection.]

iii. UCC gap fillers

2. Underlying premise of 2-207: parties don’t read boilerplate.  Repeatedly sending the same terms in boilerplate does not est’sh a course of dealing or implicit assent.

3. UCC  2-201(2): Betw. merchants, a memo of oral agreement that binds the sender to the contract will bind the recipient if it is received in a reasonable time, recipient has reason to know of its contents, and recipient does not object w/in 10 days of receipt. 

Poel v. Brunswick: ( sez the exchange of writings = contract in which ( promised to buy rubber.  Ct. sez ( sent an offer (proposed contract) which ( did not accept but instead sent counter offer (purchase order form).  The PO contained price & delivery terms identical to proposed contract but asked for prompt acknowledgement which ct found had not been given.  Mirror image rule: Every jot & tittle of acceptance must match every jot & tittle of offer.

Gardner Zemke: (’s PO & (’s acknowledgement thereof contained conflicting warranty terms on chillers sold for a govt AC contract.  Lower ct. ruled that (’s later shot (portrayed by ( as binding unless rejected) governs.  Appellate reversed: exchange of forms bearing identical dickered terms as to kind, price & quantity of goods but conflicting undickered terms in the boilerplate will not make the later form a counteroffer.  If, in the commercial context, the offeror could reasonably believe offer accepted, then a contract has been formed.  Conflicting terms in the offer & acceptance knock ea. other out; in this case, knocked out terms replaced by UCC warranty provisions.

Diamond Fruit Growers: Tubing supplier (3d party () claimed it was not liable for (’s defective refrigerator that ruined (’s fruit b/c in its acknwl’ments of (’s purchase orders stipulated, “acceptance [of order] . . . is hereby expressly made conditional to purchaser’s acceptance of the terms . . . of the acknwl’nt form”; terms: supplier disclaims all liability for consequential damages & limits remedy for defects to replacement.  ( told supplier that it objected to the terms, but continued to accept & pay for tubing, sending its own P.O.s which did not contain matching warranty lingo.  Jury found ( liable to ( for the ruined fruit & tubing supplier 30% liable to (.  Appellate affirmed: ( did not expressly accept supplier’s terms so terms of contract to be interp’d per 2-207(3): inconsistent terms drop out & UCC fills gap.

McJunkin: ( sent P.O. which ( filled; five days later, ( sent acknowledgement incl. terms limiting buyer’s remedies & conditional assent clause.  Ct. found a seasonable expression of conditional acceptance that meant the parties’ writings did not form a contract, their conduct did.  Terms = those in the writings that match + UCC gap fillers.

E. Binding Preliminary Agreements/ “Formal Contract to Follow”

1. Parties are free to negotiate & are not liable for failure to reach an agrt unless a party breaks off negotiations in bad faith or negotiates w/o intention of reaching an agrt.  [Unidroit 2.15 – liability is for “losses caused to other party”]

2. Agrt to agree is binding ifboi parties (outta Teachers citing Winston)

a) in accord on all terms requiring negotiation & finalization = formality

b) mutually committed to a contract w/ major terms settled

i. no express reservation of the right not to be bound &/or

ii. partial performance by one or both parties 

iii. [ct should also consider if agrt would normally be committed to writing]

3. [MAE: damages would be expectation unless too uncertain, in which case reliance]

Channel Home (3d, ’86): While negotiating lease, ( asked ( for ltr of intent & ( asked in return that ( take the premises off the mkt.  An exchange of correspondence made essential rental terms clear & ( had made mkting & bldg plans in reliance on the proposed lease when ( leased to elseone, claiming (outtatheblue) that ( had failed to submit a mutually acceptable lease w/in 30 days of the ltr of intent.  Ct. found binding preliminary agrt to negotiate in good faith b/c (1) both parties showed an intention to be bound (2) enforceably definite terms (3) consideration (ltr of intent for promise to negotiate in good faith).

Teachers Insurance v. Tribune (Leval, SDNY 1987): ( wanted to sell bldg for IOU then use the IOU to guarantee loan fr. (.  ( wanted (1) option to put IOU as payment of loan (shift responsibility for loan onto issuer of IOU) (2) keep this dodgy deal in fn of boox.  ( willing to accept risk b/c it brought higher interest rates; ( gave ( firm commitment to loan & ( gave ( a commitment w/ proposed terms that did not mention acctg fiddle.  While negotiations in progress, ( learned it could not stick the deal in fn & interest rates dropped.  ( backed out, saying parties had only agreed to agree & terms were insufficiently definite to be a binding agrt.  Ct. said parties were bound to continue negotiations in good faith b/c (1) did not expressly reserve the right not to be bound (2) major terms were covered in commitment ltr [adding new terms was (’s big no-no] (3) ( had partially performed by committing capital to this project & foregoing other opportunities.

Channel & Teachers disting’d: Leval intro’d intermediate category betw. no contract & final contract – a binding agrt in which parties are left to negotiate terms instead of having gaps filled by ct.

Apothekernes (7th, ’89): ltr of intent may impose duty to negotiate in good faith: can’t (1) renounce deal (2) abandon negotiations (3) insist on new conditions.

F. Option contract

1. A promise meeting the requirements for formation of a contract & limiting promisor’s power of revocation.  [RS § 25]

2. An offer is binding as an option contract if [RS § 87]

a) Written & signed by offeror AND

b) Recites consideration [even nominal consideration ok to make offer irrevocable – comment b] AND

c) Proposes a fair exchange w/in a reasonable time OR

d) It induces action or forbearance of a substantial character by offeree before acceptance & offeror had reason to expect such a response.

i. An option contract so formed is binding to the extent necessary to avoid injustice.

Drennan: Subcontractor’s bid used by general to get main contract.  Before general told sub that it got the contract, sub said it made a mistake & wanted to retract the bid.  Held: sub knew that general was likely to rely on the bid so it was irrevocable; damages affirmed @ (Cc-K) + costs.

3. Part performance can give rise to an option contract – RS 45 (see “Partial performance” above)

4. A merchant’s signed offer to buy or sell goods that by its terms gives assurances that it will remain open is not revocable (for lack of consideration) for the time specified or up to three months (“a reasonable time”) if no time is stated. [UCC 2-205]

i. If offeree’s form includes a stipulation that the offer will remain open, the offer is not irrevocable unless the offeror signs the form [ditto].

5. P.o.a survives rejection, counter-offer, revocation, death or incapacity of offeror (unless there is cause to discharge contractual duty) [RS § 37]

6. Acceptance is not operative until received.  [RS § 63 (b)]

Kibler v. Caplis: Option to buy hides to expire 10/8.  Acceptance telegraphed 10/7 but never received.  Held: no contract.

McTernan: Though labeled an option, the agrt’s language indicated that the parties meant for ordinary rules of acceptance to apply so acceptance mailed @ the deadline ( contract.

G. Implied-in-law/quasi-contracts

1. Law reads into a situation a promise to pay a preexisting obligation

a) ( has received a bennie

b) To keep it w/out paying would be unjust enrichment

c) Therefore, law provides unrebuttable presumption that ( promised to pay.

2. “Intention of the parties” has little to do w/ it – restitution or quantum meruit is the goal.

a) Restitution: recovery for bennie conferred

b) Quantum meruit: reasonable value of services rendered (“bennie” or not)

3. Liability imposed only for services requested or knowingly & voluntarily accepted OR rendered as emergency aid by a commercial provider.

4. [See RS § 69(1)(a)]

Nursing Care Services: ( received special nursing care in three stages: (1) @ hospital; (2) 2 days post-release; (3) 2 weeks at-home.  Care ordered by dr.; she thought Medicare would pay.  ( liable for the whole bill.

Sceva v. True: Incompetent & insane may be held liable for care rendered them.

Day v. Caton: Owner of adjoining lot liable for ½ cost of building common wall b/c he voluntarily accepted the bennie.

H. Implied-in-fact contracts

1. Real Contract: promise to perform is real, if only implicit.

a) Raising paddle @ auction

b) Waving apple @ friendly local cashier while running out of mkt

2. Ct. tries to construct intention of the parties

3. Damages not ltd to “restitution,” presumably, but may incl. expectation.

Bastian v. Gafford: ( asked ( if he’d be willing to build an office bldg for him.  ( said ok & began drafting plans to build on a cost plus basis.  ( presented (’s plans to bank which told ( it would not finance cost-plus, but ( refused to work any other way so ( hired elseone.  ( sued for value of labor & materials in making plans on the theory that (’s request for & receipt of plans gave rise to implied-in-fact.  Ct. agreed: reversed judgment for ( & ordered new trial w/out saying but broadly hinting that expectation D possible.

Pine River State Bank: Employee hdbk implied contract obliging ( to follow its disciplinary procedures before firing (.  Ct. found offer of unilateral contract in the hdbk, accepted by emp’ee not quitting.  Damages = compensation emp’ee wouldagot (expectation).  [St. Regis Paper: Emp’rs rcv stable, cooperative workforce by offering job security through disciplinary procedures – consideration for the promise.  Also, emp’r demands compliance w/ his terms so may not treat the promises he ex- or im-plicitly gives in return as illusory.]

Interactive Data Corp: An oral contract not to dismiss w/out good cause can grow through the conduct & policies practiced over the course of employment.  At-will empt is a rebuttable presumption: emp’ee may produce evidence of express or implied agrt to the contrary.

III. Limits To Enforcement

A. Changed Circumstances

1. RS: A party’s duty to perform is discharged if (1) performance is made “impracticable” [§ 261] OR (2) his primary purpose is substantially frustrated [§ 265]

a) W/o his fault

b) Through occurrence of an event the non-occurrence of which was a basic assumption on which contract formed AND

c) Language or circumstances do not indicate that s/he assumed the risk of the event occurring.

Mineral Pk.: ( gave ( right to haul gravel & earth fr. (’s ravine on (’s promise to satisfy all its g & e needs fr. (’s land.  ( took fr. (’s ditch as much g & e as it could get above water level, then imported the rest of its g & e.  For (: a thing is impossible when it is impracticable; it is impracticable when it can only be done @ excessive & unreasonable cost.
2. UCC: If seller has not assumed the risk of the occurrence that rendered his performance impracticable, then s/he shall be excused if non-occurrence was a basic assumption of the contract.  [ 2-615]  [incl provisions for taking care of cust’rs if part perf poss]

a) [Ltd obligation theory: parties don’t usually intend to allocate risk of unforeseen events; ct. should allocate risk based on what is fair in the circumstances]

b) Substitute performance: if performance impossible or impracticable due to neither party’s fault, any commercially reasonable substitute must be tendered & accepted.  [2-614 which literally applies only to shipping & payment terms but which MAE advised to apply by analogy]

c) Risk of loss generally rests w/ party in control of goods

i. w/o breach by seller, passes to buyer on receipt if seller = merch, otherwise on tender of delivery [2-509]

ii. if seller breaches, stays w/ seller ’til “cure or acceptance” [2-510]

iii. if buyer breaches before risk of loss has passed, risk in excess of seller’s insurance may rest w/ buyer for commercially reasonable time [2-510]

iv. if goods id’d to contract suffer total casualty, contract void; partial casualty, buyer has option to void or to accept damaged goods @ reduced price. [2-613]

3. Subsoil conditions: technically not changed circs, but post-formation discovery of circs.  CL rule is that builder bears risk that conditions will not be as supposed.  AIA form for construction agrt suspends the risk, to be assessed & allocated upon discovery of unanticipated conditions.

Albre Marble: ( hired ( to do a late-stage job in bldg hospital & requested clerical prep.  After rqustd prep done but b4 ( wrought any value into structure, (’s contract invalidated for misrepr’n.  ( sued for value of prep.  For (: (1) ( not w/o blame in frustrating (’s expect’n of profit (2) ( had agrd to pay for the prep upon completion of contract so ( owes for value of it. 

American Trading: B4 tanker going fr. TX to Inja got to Gibraltar, shipper saw there might be trouble Suez.  Took on extra fuel @ Ceuta (Morocco) b4 heading into Medi.  5 days later, canal closed; rvrsd, went ’round Horn & billed for diversion.  Client refused to pay; ct. for client: shipper assumed risk by setting off into Medi.

Barbarossa; Selland Pontiac: Two cases in which Buyer ordered vehicle(s) fr. middleman.  B: Middleman knew of risk that GM would not supply; delivery by GM was not an assumption basic to the contract so no excuse of impossibility for GM’s nondelivery.  S: Contract specified that bus bodies were to come fr. a specific supplier, so when that supplier folded contract void as impossible (mutual mistake as to supplier’s viability).

Chase Precast: Supplier of concrete median barriers (() sued for expectation damages when contract modified to do away w/ concrete barriers.  ( had pd. K for all barriers produced b4 contract reformed.  Held for (: when the parties’ original purpose is frustrated through no fault of their own, if the risk of frustration was not allocated, both parties are excused fr. the contract.  (Trial judge’s opinion upheld: risk that barriers would not be needed was not allocated to ( b/c ( knew that govt could change contract & ( would be pd unit price for median footage accepted.)

Fowler: (’s ho. burned down, leaving basement, foundation & part of carport.  ( hired ( to “repair” & reinsured.  When (’s work 95% done, ho. burned down again.  ( recovered fr. insurance co., didn’t pay (.  Held for (: one who has contracted to make repairs is discharged by destruction of premises after part performance & has a right to compensation for work done before destruction.

Krell v. Henry: Deal to rent rooms for viewing coronation procession made b4 coronation postponed.  Renter pd. deposit; landlord sued for balance.  For (: occurrence of coronation on date of rental clearly a basic assumption of the contract the nonoccurrence of which releases both parties.  [Contrast purely private assumption basic to contract – that renter will be getting married – the nonoccurrence of which doesn’t change mkt value & releases nobody.]

Peabody Coal: Coal co. (() entered long-term contract w/ electric co. (() after having negotiated price-adjusting clause tied to Industrial Commodities Index (rather than CPI as ( had hoped).  After a few yrs., actual production costs began increasing @ a greater rate than price-adjustment features so ( asked for more $$; ( offered less than ( wanted so ( threatened to abandon & assert impracticability.  ( sued to enjoin.  For (: ( foresaw this risk, bargained a/b it, & wound up w/ bad deal that can’t be painted as an act o’ God.  [Contrast GA Power: parties’ price-adjustment clause coupled w/ an arbitration clause in case gross inequities developed.]

Taylor v. Caldwell: ( booked hall for concert, printed playbill & tix, then hall burned down.  Sued for costs of preparation & advertising (no rent yet pd).  Held for (: when performance of a contract depends on cont’d existence of person or thing, implicit is the condition that performance shall be excused upon the perishing of that thing or person.

Transatlantic: During Suez Canal crisis, shipper agreed to carry grain fr. Galveston to Iran.  11 days out, learned canal closed & changed course to go around Horn.  Sued buyer for higher costs (quantum meruit) on theory that contract void as impracticable & getting the grain through conferred  a bennie.  For (: circumstances indicate [freight rates?] that shipper assumed risk; there’s smth fishy about accepting payment of K then coming back w/ theory of q.m. to recover for higher costs.

Wegematic: Start-up ’puter co. won big govt. contract then could not deliver.  Asked to be excused for impossibility.  Ct. said getouttaheeyah! risk of inability to furnish goods as mktd falls fully on seller.  Awarded full amt of damages provided in contract, plus wasted prep costs & cost of replacement.

B. Conditions precedent

1. Determinable = enforceable (if contract contains cpd & promisor makes conflicting promise before c.p. realized, original promisee can sue for anticipatory breach)

a) w/in promisor’s control

Scott v. Moragues – if boat bought, contract enforceable

b) outside promisor’s control (not exactly “if I want to” but “if I can”)

Jones v. Jones – husband promised to send more money if venture worked out as described; since it didn’t work out, he was not bound
C. Duress

1. Rule: voids a contract otherwise enforceable; traditionally covered promises made under life-threatening conditions but cts. now consider economic duress

a) RS §175

i. “improper” threat 

ii. leaves no reasonable alternative

b) RS §176: improper =

i. threat of crime, tort, prosecution, abuse of civil process

ii. resulting exchange not on fair terms 

iii. arises fr. illegitimate use of power

Chouinard – Fred put himself in the bad position that made him have to deal with Ed & Al; they just took reasonable advantage of it (no duress)

Post – beached whalers had no alternative but to accede to rescuers’ phony auction which was improper given the circumstances & the salvage option

Two Wheel – buyers of generators had no alternative but to buy @ Two Wheel’s prices before & during hurricane

D. Forbearance to bring suit

1. Surrender of an invalid claim is not consideration unless [RS §74(1)]
a) claim is actually “doubtful” (not clear by facts or law if it’s a good claim) OR

b) forbearer honestly believes claim valid [subjective standard]

2. Old rule (may still operate in some cts) - RS1 §76: Surrender of invalid claim is not consideration unless forbearer has reasonable AND honest belief in validity of claim.

3. Written surrender of a claim or defense is consideration if it is bargained for [RS §74(2) & comment e]

a) so long as party executing quitclaim did not have a legal duty to do so

b) even if party surrendering claim believes s/he had no valid claim

Schnell v. Nell – Nell et al surrendered invalid claims in exchange for Schnell’s promise of $600; might be deemed consideration under RS §74 if they believed claim genuine

Duncan. v. Black – dispute over “sale” of cotton allotment resolved w/ exchange of promise not to sue for promise to pay $1500; ct. found promise not to sue ≠ consideration bekuz the claim not “doubtful” (law makes clear it’s a bad claim based on an illegal sale).  Under RS §74 might find consideration if Duncan believed his claim was real.

E. Full payment checks/accord & satisfaction

1. Full payment checks

a) Person against whom claim asserted off hook if proves [UCC §3-311]

i. amount owed unliquidated OR subject to bona fide dispute AND

ii. “good faith” [honesty in fact & reasonable, fair dealing] tender of “negotiable instrument” [check, usually] clearly identified as full payment AND

iii. claimant accepted the instrument [cashed the check]

b) Claimant can refute full payment if shows [UCC §3-311]

i. w/in reasonable time before tender told payer to remit to a specific person or dept. & payer did not follow instructions [applies only if claimant = organ’n]

ii. w/in 90 days of acceptance, claimant tendered repayment of full amt. accepted

c) By accepting a full-payment check “under protest,” “without prejudice,” or “with reservation of rights,” a claimant DOES NOT frustrate an accord & satisfaction; the debt is discharged. [UCC §1-207(2)]

Flambeau – The price of the computer equipment & programming services genuinely in dispute, so when Honeywell cashed Flambeau’s check, even though it said it did not accept the check as full payment, the debt was discharged.

2. Variations on accords

a) “Executory accord” -- Debtor asks creditor to accept smth other than terms stipulated in contract & creditor agrees.  NOT ENFORCEABLE until new terms carried out.  (Cts. tending to find exceptions to make executory accords binding.)

b) “Substituted contract” – If an accord is viewed as a substitute contract, then it is enforceable fr. time made; action can be brought only on the new contract, not the old one.  (Not clear when an accord = substitute.  See RS §279)

Salo – When state changed the specs for installing lighting on highway, subcontractor & contractor agreed to reduce a) subcontractor’s duties, and b) price of services.  Ct. found substituted contract that made original unenforceable.

c) “Suspension” – Once an accord reached, the old contract is suspended.  Creditor must give debtor a chance to perform before taking action on the original contract.

F. Illusory promise  

1. Promise conditioned on the will of one party to perform is not consideration so voids bilateral contracts

2. RS §77: Apparent promise is not consideration if promisor reserves choice of alternative performances unless

a) ea. alternative wouldabin consideration if it alone had been bargained for OR

b) one alternative wouldabin consideration & looks likely to be the only choice that will be left by the time promisor  must perform
3. Varieties & exceptions

a) “stop any time” promise (relates to contract’s terms)

Co’Cola v. Orange Crush – licensee can cancel @ any time.

i. exception: One Clear Chance 

Gurfein – coulda shipped plate glass as soon as got order thus voiding other party’s right to cancel before shipment

b) “if I want to” promise (indeterminable condition relating to formation)

Wickham – lumber co. not obliged to buy any coal

i. exception: Satisfaction Clauses (promisor’s claim of dissatisfaction will be judged by commercially reasonable standard OR good faith)

Mattei – developer had option to back out of land purchase if could not obtain “satisfactory” leases; seller tried to back out on grounds that condition made the promise illusory.  Ct. held that promisor’s duty not to claim dissatisfaction arbitrarily made the promise real.

ii. exception: Output & Exclusive Agreements
UCC 2-306: if one party promises to sell all it produces to the other or to buy all it needs from the other, the promisee has a good-faith obligation to use best efforts to supply or demand.

Lady Lucy – though Wood did not explicitly promise to sell Lady Lucy’s wares, he implicitly promised to do so by promising half the profits and a monthly accounting.

Laclede – Amoco could not stop supplying kerosene on grounds that Laclede never promised to buy any & had unilateral right of cancellation.  [Distr’n system a sort of hostage.]

4. Alternative view of illusory promise: promise for a chance – chance improved by promise which reveals confidence; chance not cost-free therefore should be viewed as consideration

Grouse – just bekuz empmt is to be at-will does not render promise of it illusory; reasonable to consider promise of job & promise to take job a bilateral contract with consideration on both sides being willingness to give the other party a chance.  [In this case, ct. used reliance theory to invoke promissory estoppel.]

[In CA, quitting a job when promised another = consideration Millsap v. Nat’l Funding (1943)]

Harris v. Time – promise of calculator watch given in exchange for chance to make sales pitch; opening envelope sufficient consideration for prize of calculator watch

G. Legal duty

1. Performance of a legal duty not consideration unless [RS §73]

a) duty “doubtful” (not clear that it is a duty) [objective standard] OR

b) honestly disputed [subjective standard] OR

c) the duty performed is not exactly the same as the preexisting legal duty

2. Types of duty

a) public -- not consideration if

i. act within the scope of the duty with regard to conduct & jurisdiction OR

ii. act required as part of the duty

Gray v. Martino – Cop can’t get reward from victim for giving her the names & addresses of the thieves who stole her jewels. 

Denney – Deputy sheriff fr. another co. entitled to reward for capturing bank robbers.

b) pre-existing contractual -- not consideration whether party’s asking for

i. more for the same

Lingenfelder – architect cannot get extra 5% commission for doing the job he’d already promised to do.  [Brewer’s promise to pay made under duress when architect threatened to quit.]

Austin – supplier cannot charge more than originally agreed for parts already shipped.  [Contractor’s promise to pay extracted under duress when supplier threatened to cut off supplies.]

ii. less for the same

Foakes v. Beer – Dr.’s promise to pay a lump sum then the balance of the debt in installments does not count as consideration for promise to forego interest.

3. Policy 

a) Underlying the legal duty rule as applied to contracts is concern w/ duress – ( puts ( in distress then exploits the distress.

b) Social utility of promises threatened if legal duty allowed to be used as consideration.

4. Limits

a) Legal duty to 3d party can be consideration bekuz duress not implied

b) Legal duty rule does not apply after more-for-the-same has been paid – only enforceable before performance.

H. Mistakes & misunderstandings

1. Misunderstandings: See “Whose meaning prevails?” under “Interpretation” below: parties hold equally reasonable, mutually exclusive beliefs a/b meaning of terms, no contract (Peerless)

2. Mutual mistake: @ formation, if both parties mistaken a/b “basic assumption” underlying cntrct & mstk has “material effect” on agrd exchange, cntrct unenfor’ble a/g adversely affected party unless that party bore risk of mistake [RS 152]

a) “material effect” to be measured in light of available reformation, restitution

b) [Party bears risk of mistake when [RS 154]]:

i. risk is so allocated by explicit or implicit agrt o’ parties

ii. s/he knows s/he has only ltd knowledge o’ facts but deems it sufficient

iii. ct. deems it reasonable in the circumstances to put risk on that party

· seller, having control over the thing, may bear risk of error b/c had special access by which to obtain factual knowledge

3. Warranties:  Can replace mutual mistake doctrine in allocating risk, but usually favor buyers whereas mutual mistake generally favors sellers. [UCC 2-313 - 15]

4. Unilateral mistake: One party who was mistaken as above can void contract if s/he did not bear the risk of mistake and enforcement would be unconscionable [RS 153]

5. Duty to disclose:  Party who knows that disclosure is necessary to correct other party’s misperception must disclose ifboi nondisclosure [RS 161]:

a) would make a previous assertion false, fraudulent, or “material” (?)

b) would correct the other party’s mistake in re a basic assumption central to the contract or the meaning or effect of a writing pertaining to the agrt

c) would violate a relation of trust such as that of fiduciary or dr.-patient.

6. MAE: Ask, “Did the mistaken assumption induce the bargain or affect its terms?”

a) Did one party have knowledge about the thing that the other did not?  If so

i. Was that knowledge got by skill & diligence?  (Other party bears risk)

ii. Was it got by special access?  (Knowledge = unfair advantage; should reveal)

b) Did the relative riskiness induce the transaction?  [Check price]

Chernick [Exception to general rule]: Successful bidder on P.O. construction-rental contract mistakenly put a decimal point in front of the %age price change permissible.  When costs turned out higher than anticip’d & price change clause invoked, contractor discovered error & asked to reform but govt. said no.  Ct. said the intended expander figure was in range of those quoted by other bidders but it mightabin negotiated down; gave the lowest mistake-free expander figure that had been submitted in the bids.

Elsinore School District: Contractor made a mistake in tabulating subc bids.  Quickly notified ( who refused to let Contractor out of contract but sued for performance.  For (: honest mistake, prompt notice, and there was no contract yet b/c the forms exchanged required that contractor awarded bid would then execute a contract (which ( never did).

Firestone & Parson: ( sold ptg widely held to be a Bierstadt to ( who later found it was only a Key, worth one tenth purchase price.  Ct. said there was no mistake @ time of sale – both parties shared the view that it was a Bierstadt.

GarbKo: @ time of contract to sell commercial r.e. “in its present condition,” neither party knew of enviro contamination.  When Seller learned of contamination & its potential statutory liability, asked Buyer either to terminate agrt or to indemnify Seller.  Buyer sued for specperf; ct. for Seller: there was a mutual mistake that, by statute, adversely affects Seller so Seller can void the contract.

Gartner v. Eikill: Parcel of land zoned commercial but restricted to a single bldg.  Neither buyer nor seller was aware of restriction when signed a standard purchase agrt; when buyer learned of restriction, asked to rescind.  Ct. found a mutual mistake of fact for which neither party bore the risk – rescinded.

Griffith v. Brymer: @ time of contract to rent room fr. which to view coronation, lessor & lessee did not know coronation had been cancelled.  Ct. found mutual mistake & voided contract.

Lenawee Co.:  Dept. o’ Health condemned apt. bldg. for defective sewage system shortly after Buyers (the Pickles) took possession.  Purchase contract stated that Buyers had examined property & agreed to accept it in present condition.  Less than a week after purchase, visited property & saw raw sewage seeping up out of ground.  Buyers tried to get rescission but ct. said parties apparently agreed that Buyer should assume risk.

Locked safe case: Auctioneer announced that item on the block was safe w/ locked inner chamber (no key) & unlocked outer chamber (dunno combo).  Couple bought it for $50 then took to locksmith who opened the back & found $32k.  Ct. for buyers – both parties knew the risk @ time of sale.  Part of the bargain.

Obde: ( knew apt. ho. had termites when they sold it.  ( sued for damages based on fraudulent concealment.  Held: Concealed material defects in a demised premises known to the seller must be disclosed.

Sherwood v. Walker: (, looking for a breeder, bought a cow fr. ( who thought it was probably barren & sold @ beef price (by the lb).  Before cow changed hands, ( found out she was preggers & refused to honor agrt.  Ct. found mutual mistake about the nature, not just the quality, of the thing to be exchanged, and nullified contract.

Travelers v. Bailey: ( mistakenly filled in numbers on insurance policy to give ( a payoff 10 times higher than the premiums he actually paid warranted.  ( allowed to reform/correct error b/c (1) innocent mistake proven by evidence of policy forms, (’s premium payments (2) ( has not relied to his detriment on the mistaken figure.

West Coast Airlines: ( sold used aluminum containers to junk dealer who accidentally picked up two airplane engines in sealed containers.  ( saw the engines @ junkyard, knew whose & what they were, but bought told dealer they were scrap & pd scrap prices.  Ct voided original sale: unknown contents of sale not w/in contemplation of parties do not pass by the sale.

Wood v. Boynton: ( sold found stone to jeweler, (, who told her he did not know what it was.  It turned out to be diamond in the rough worth 700 times what ( paid.  Ct. said risk of mistake fell on seller – ( not deceitful; both parties equally able to assess object’s intrinsic value.

I. Modifications

1. Generally requires

a) mutual agreement (assent given w/o duress)

b) new consideration  except . . .

c) if contract not fully performed by either side, modification enforceable if [RS 89]

i. fair & equitable OR

ii. statute permits OR

iii. justice requires enforcement in view of reliance

Austin – if supplier of radar parts had a good reason to up the price to contractor he might have been allowed to do so

Angel – circumstances beyond those reasonably foreseen by the parties made it fair to pay the garbage collector more than the contract price for picking up the city’s trash.

d) modification needs no new consideration to be binding if  [UCC §2-209]

i. made in good faith

ii. meets commercial standards of fair dealing in the industry

e) no oral modification clause means an agrt can’t be modified except in signed writing (for merchants, form supplied by one party must be signed by other)  [RS 2-209(2)]

2. Characteristics

a) Enforceable @ time made; cannot be annulled w/o agreement

b) Relates to future terms of contract

c) Falls w/in the legal duty rule as it usually requires new consideration.

3. Policy

a) Promotes efficiency, flexibility, devt. of b’ness relationships

b) Balances gains of recontracting against risks of opportunism

J. Past Consideration/moral obligation 

1. Promise to pay an old debt binding if [RS §82]

a) debt still enforceable (or would be but for statolim)

b) promise written & signed OR 

c) implicit in partial payment

2. Promise to perform a previously voidable contract [made when a minor, e.g.] binding w/o new consideration [RS §85]

3. Promise made in recognition of a moral obligation [RS §86]

a) binding if promisor gets the bennie

b) not binding if bennie to 3d party other than dependant

Jones v. Jones – Husband’s letter did not create a new contract based on his moral obligation to pay an old debt.  Statolim ran on the old claim and husband’s conditional promise to give $$ if he got some did not reactivate statolim.
Mills v. Wyman – Dad’s after-the-fact promise to pay for grown son’s final care not enforceable.

Webb v. McGowin – McG’s after-the-fact promise to pay Webb $15/fortnight enforceable b/c McG had received a bennie in not being hit by the pine block & he had given legal force to his moral obligation through the promise to pay (Fuller’s 1/2 +1/2)

K. Statute of Frauds

1. Death ray: an agreement that falls within the statute is unenforceable.

a) Cts. don’t like statofrauds & will find ways to make oral ag’ts enforceable

b) E.g., though a contract may be written, an oral rescission is valid.

2. Section 4: An agreement must be in writing & signed by the party against whom it is to be enforced if

a) It is not to be performed w/in one year fr. formation

i. if there is any possibility that contract could be performed w/in a year, it is taken out of the statute (e.g., a contract for life will be taken out of the statute unless state has a statute saying contracts for life fall w/in)

ii. generally, only if by its terms an oral contract cannot be fully performed w/in a year will it held unenforceable per statofrauds

iii. but if one side fully performs w/in the yr., agrt fully enforceable

b) It is for the conveyance of an interest in real property 

i. property law determines what is an interest in real property (incl. leases)

ii. goods severable fr. real property do not fall w/in this provision (see UCC 2-105(1) & 2-107)

iii. leases may be oral if (1) tenancy @ will or (2) not to exceed 3 yrs.

c) It involves one of three other things we don’t have to worry about

i. executor or administrator paying debts on the administered estate

ii. agreement made upon consideration of marriage

iii. 3d party answering for debt, default or miscarriage of another

· a promise falls w/in this provision only if it is made to the creditor AND

· the creditor knows that the promise is surety for another (unless the debt is recorded w/ the promisor’s permission as if to the promisor, in which case the promise is taken out of the statute.)

3. Section 17: contract for the sale of goods [not services] worth @ least £10 unenforceable unless
a) buyer has received & accepted part of the goods OR

b) he has given something in earnest to bind the bargain OR

c) the bargain is put down in writing, signed by the parties charged w/ the contract

4. UCC 2-201: To be enforceable, a contract for sale of goods priced $500+ must 

a) be in writing & signed by the party against whom enforcement sought AND

b) state a quantity of goods to be sold OR

c) if goods are to be specially mfd for buyer, contract enforceable once seller has made 

i. substantial beg’g of mfr

ii. commitments for goods’ procurement

d) if party against whom enforcement sought admits there was a contract, it’s enforceable up to the quantity admitted [perjury option]

i. admission need not be voluntary

ii. cts. should not grant summjudg in suits on oral contracts in order to give ( opportunity to exercise the perjury option

e) if goods have been received & accepted or accepted & paid for, the contract is enforceable w/ respect to those goods

i. this provision permits aggrieved party to sue on the contract which may yield a higher measure of damages than restitution

5. Policy: like parol evidence rule, security of contract in the required writing

6. Exceptions to nonenforcement
a) Restitution: value of bennies conferred can be recovered even if agrt not enforceable

b) Part performance

i. 1-yr provision: full performance by one side makes agrt enforceable (usually)

ii. Interest in land

· vendor has an action for price as soon as land conveyed and may have right of specperf (payment) if purchaser gets one

· purchaser can get enforcement by specperf if

· w/ assent of vendor makes improvements to land or takes possession & pays @ least part of price

· renders service over a long period of time

· boundary disputes can be settled w/o a writing if one party manifests an oral agrt by putting up a fence or other marker

iii. Sale of goods: goods that have been accepted must be pd for @ K even if agrt unenforceable.

c) Reliance

i. Though agrt unenforceable per statofrauds, reliance may be awarded if that’s the only way to avoid injustice (reliance must be reasonable, foreseeable, definite, substantial; restitution or cancellation inadequate) – RS 139

Monarco: Stepson stayed on the farm in reliance of promise he’d inherit.  Wicked stepfather left the farm to grandson, but ct. gave it to stepson

Alaska Airlines: Relying on emp’r’s oral promise of job, pilot did not return to previous emp’r.  Ct held for pilot.

ii. Expectation damages may be the appropriate measure to avoid injustice.

iii. Interest in land: buyer can get specperf if shows reliance on oral agrt & no other way to avoid injustice

L. Third Party Beneficiaries

1. CL tradition holds that only parties to the contract may sue on the contract.  No more!

2. Promise in a contract creates a duty in the promisor toward any intended beneficiary & the intended may enforce the duty.  [RS 304]

a) Intended beneficiary is one whose right to enforce would effectuate the intention of the parties.  [RS 302]

b) Incidental beneficiary does not have a right to enforce unless policy consideration confers that right independent of intent of parties.  [RS 315 & 302 comment d]

3. Warranties, express or implied, may cover personal injury to 3d parties [UCC 2-318]

a) Alternative A: guest or anyone in family or ho’hold of buyer who might reasonably be expected to use, consume or be affected by the goods

b) Alternative B: any natural person who ditto

c) Alternative C: same as B but not limited to personal injury, incl. any injury but does permit sellers to limit liability to personal injury.

4. Govt. retains liability to the public in contracts for public service or public works unless the contract was of a nature that put the promisor & the beneficiary in a direct relationship more efficiently enforced by the beneficiary directly.  [RS 313]

Lawrence v. Fox (NY, 1859): ( borrowed $300 fr. Holly, promising to pay it to (.  ( sez ( can’t enforce promise b/c gave no consideration for it; ct. sez creditor beneficiary may enforce.

Seaver v. Ransom (NY, 1918):  Aunt wanted to leave ho. to niece (() but will written to give use of ho. to Uncle for life, remainder to SPCA.  Uncle (who wrote will) promised Aunt to make up diff. to ( in his will so Aunt signed; Uncle broke promise.  ( sues his estate.  For (: Aunt’s will didn’t create trust for niece b/c no property was bound by Uncle’s promise but Aunt’s legacy to niece was the promise & donee beneficiary can enforce the promise.

Hale v. Groce (OR, 1987): Atty (() promised client to write will w/ bequest to (.  Didn’t.  ( allowed to sue on two theories: (1) contract: promise to write will created duty to write it as directed (2) tort: duty performed negligently gave rise to claim by injured parties.

Moch v.Rensselaer: City contracted w/ H2O co. to provide H2O to hydrants; (’s property destroyed by fire tried to sue H2O provider.  Cardozo: city had no duty to provide firefighting H2O, therefore ( can’t sue H2O co. as city’s proxy.  “A promisor will not be deemed to have had in mind the assumption of a risk so overwhelming for any trivial reward.”  [Rule increasingly restricted to its facts & subject to exceptions.]

Jacobs v. Argonaut: Subc (() tried to sue insurer (() who indemnified general (G) in contract w/ bldg owner (O) b/c G did not pay (.  Indemnification = promise fr. ( to O that G would (1) pay e’body it hired (2) complete its work (3) hold O harmless for damages fr. breach of above conditions.  ( can’t sue O – that’s the main point of the surety.  Lower ct.: ( can’t sue anybody – wasn’t intended beneficiary of surety.  Appellate rvrsd: G promised O it would pay all subc’s; O’s subjective intent in extracting that promise is immaterial b/c surety backed promise as an insurer – should take loss, not (.
Martinez: Govt. program to create jobs granted subsidized contracts to would-be employers.  Chronically unemployed of L.A., certified as eligible for the program, sued to recover for breach by would-be employers.  CA S.Ct. said they weren’t intended benefic’s & that govt, in contracting w/ (s, had used ltd liability as an inducement.  Dissent: These (s, not just the community in which they live, were intended benefic’s who should have the right to sue.

Zigas: HUD-subsidized housing sold to vets who had right to sue L as 3d-party beneficiaries of L’s promise to govt to cap rents.  Martinez disting’d: (1) govt was outta pocket enough there to sue on its own behalf; here no loss to govt; (2) there was a dispute resolution procedure incl. in those contracts; here there is none & it promotes govt interest to let these (s sue; (3) ltd liability was bargained for there, not here; (4) program there was not intended to benefit individuals as such whereas here that is the specific purpose.

M. Uncertainty

1. If essential terms of a contract are so uncertain that there is no basis for deciding whether the agreement has been kept or broken, there is no contract.  Essential terms:

a) quantity

b) description

c) price

d) [payment terms]

e) [delivery date]

Academy Chicago: Agreement betw. widow & publr. deemed unenforceably vague b/c it did not incl. a quantity of stories or pp.

2. A contract that enables parties to make a choice of terms in the course of performance is not necessarily uncertain; part performance may remove uncertainty [RS 34]

3. A contract for sale does not fail for indefiniteness if [UCC 2-204(3)]

a) the parties intended to make a contract

b) there is a reasonably certain basis for determining remedy

4. See also “Binding Preliminary Agreements,” above.

Bettancourt v. Gilroy: (s sold land to ( on the condition that he build on it a “First class Theatre.”  ( sold the property w/o building the theatre.  Ct. found the expression “First class Theatre” sufficiently definite to sustain an action for damages (but not specperf).

Saliba-Kringlen: A subc’s bid binds him to the contract even though the only term stated is price.

Crook: Subc bound even though written contract proffered by gen’l contains additional terms so long as those terms reasonably could be expected in the customs of the trade.

Drees Farming & Cassinari: two cases in which renewal clause in lease that did not specify renewal terms held binding b/c (1) don’t wanna presume clauses in contracts w/o effect (2) clause is part of the consideration for original lease

Joseph Martin Delicatessen: Clause in lease giving T option to renew @ rents to be agreed upon declared unenforceable for uncertainty by trial ct. but appellate held that if the parties’ intention was not to terminate if they failed to agree on rent then they were binding ea. other to negotiate in good faith.  (NY S.Ct. reversed; tossed for uncertainty.)

N. Unconscionability

1. Rules

a) RS §208

i. unconscionable @ time contract made

ii. ct. can void entire contract, strike unconscionable term, or limit application to avoid unconscionable result

iii. [fr. commentary: what cts. consider in finding unconscionability]

· setting, purpose, & effect of contract or term

· weaknesses in the contracting process: deception, lack of meaningful choice, no true assent

· unequal bargaining power (not enough in itself to void a contract, but may be coupled with deception or coercion)

· gross disparity in values exchanged (not enough in itself to void a contract, but may be a factor of unconscionability & may be sufficient grounds to deny specific performance)

Weaver v. American (1971): ( signed agrt to lease gas station fr. (.  Form contract said lessee would hold ( harmless for damages resulting fr. (’s negl. on the premises and would indemnify ( for such damage.  ( high school dropout, laborer; no counsel as to lease’s meaning.  Ct. used UCC analogy to find clauses unenforceable for unconscionability.

b) UCC §2-302

i. applies only to goods 

Pittsley – installation of carpet incidental to sale; UCC applies

ii. ditto RS §208 + parties shall have an opportunity to present evidence of (un)conscionability

iii. [fr. commentary: what cts. consider in finding unconscionability]

· commercial setting, purpose, & effect of contract or term

· one-sidedness unjustified by the circumstances

· doctrine’s goal of preventing “oppression” (lack of meaningful choice for weaker party) and “surprise” (terms contrary to reasonable expectations – “fine print”)

2. Kinds of unconscionability [codes do not require both kinds; Carboni (CA, 1991) rule = some of ea. in inverse relation]

a) substantive: problem w/ terms of contract (disparity of values)

Williams v. Walker-Thomas – pro rata clause in installment purchase plan

Toker v. Westerman – 2.5x retail price for fridge “shocking” (though ct. mentioned welfare & door-to-door sales, implied shocking price alone enough to find unconscionability)

Carboni – 200% interest on secured loan

b) procedural: weakness in bargaining process 

Look for: 

· high-pressure tactics (Kirby vacuum cleaner)

· surprise (Williams, Weaver)

· oppression/ distress/no meaningful choice (Two  Wheel – gross disparity in price of generators raises a presumption that seller used market disruption caused by hurricane as leverage)

· capacity (minors, mentally handicapped)

· language (contract in English, buyer speaks only Spanish)

· socio-economic status (buyer on welfare – Toker; Williams)

· fraud or misrepresentation (too great a disparity of values may void a contract as evidence of fraud, duress, mistake)

O. Waiver 

2. Definition: Knowing relinquishment of a legal right w/o consideration

Look for:

· Voluntary choice

· Made with awareness, if not expressly

· Affecting attendant condition, NOT the central purpose of the contract

· Relates to condition, existing right to sue for minor breach, or existing right to terminate for material breach.

Distinguish fr. modification in that

· Never requires new consideration

· Does not affect promise but only “condition” (qualifies a contractual duty with stipulation that certain conditions will alter the duty OR terminate the duty).

· Retractable rather than enforceable fr. time made

· Outside the scope of the legal duty rule

· Relates to past terms of contract

2. Rules 

a) Condition not essential to the primary purpose of the contract can be waived; waiver can be rescinded only if timely notice given AND other party has not relied on the waiver to its detriment [RS 84]

b) failed attempt @ modification or rescission can act as a waiver but the waiver can be retracted by notifying the other party before it has relied on the waiver [RS 2-209(4) & (5)]

c) Any claim or right arising out of an alleged breach can be waived if written, signed, and delivered by injured party.  (Requires no consideration.) [UCC 1-107]

Clark v. West – Condition of sobriety not central to publishing contract.  Therefore, pubr. could waive it & implicitly did so by winking at author’s drinking/accepting pages w/o complaint.

P. Warranties

1. Express warranties are created by the seller when s/he makes promises a/b, describes, or provides models or samples of the goods & the bargain is based in part on those representations.  [UCC 2-313]

2. Implied warranties arise fr. a common factual situation or set of conditions and exist unless explicitly negated [UCC 2-313 comment 1].  Implied warranty of merchantability [UCC 2-314] means goods are fit for their usual purposes, saleable, and conform to representations on the pkg (if any).  

3. Implied warranty of fitness for a particular use comes up when buyer depends on seller’s expertise that goods will suit buyer’s needs.  [UCC 2-315]

4. 3d parties may be beneficiaries of express or implied warranties – see UCC 2-318.

IV.  Interpretation

A. Whose meaning prevails?

1. Parties’ intent governs ct’s reading of contract &  parties’ mutual understanding, reasonable or not, establishes meaning of terms, not legislative, administrative, or judicial definitions.  [RS § 201(1) & comment c]

Kabil Devts.: Buyer of helicopter services thought that negotiations had ended in an oral agrt, but Seller denied there was a contract.  At trial, ct. admitted testimony that Buyer believed @ the end of negotiations that it was obligated to Seller on the grounds that words are not everything & a trier of fact could reasonably consider parties’ impressions derived fr. nonverbal communications.

2. Lack of mutual understanding

a) Equally “reasonable” interpretations: no contract

i. Objective facts admit of different meanings

ii. Neither party more blameworthy than the other for misunderstanding

· If both parties attach materially diff. meanings to their manifestations & neither knows, or both know & neither does anything about it, no contract.  [RS § 20(1)]

Peerless: No sensible basis for deciding betw. conflicting interpretations of agrt to ship cotton on a vessel called “Peerless” (of which there were two) so loss must rest where it falls – neither party in breach.

Falck v. Williams: B/c the offer & acceptance were made in code, both interpretations deemed equally reasonable so no contract.

Oswald: Coin collector thought he was buying all the Swiss coins, not just the coins in the collection called the “Swiss coin collection.”  Seller thought she was selling only the “Swiss coin collection.”   No contract. 

b) Unequally “reasonable” interpretations

i. Morally equal, rationally unequal: more rational prevails

Lucy v. Zehmer: Z said he was drunk & joking when he signed agrt to sell Ferguson Farm, but ct. said undisclosed subjective intent is not relevant when words & deeds reasonably appear to manifest assent to bargain.

Embry: Sales manager’s contract expired during Xmas rush & emp’r said something (disputed) that emp’ee took to be a renewal for 1 yr.; when he was laid off just ten weeks later he sued for breach.  Ct. said no meeting o’ minds necessary as long as emp’r’s words could reasonably be understood by emp’ee as assent.  [Ct may see emp’r as blameworthy, but doesn’t say so.]

Sardo (1926): Jewelry store owner (() asked for insurance policy covering his inventory.  ( issued a policy covering “securities” though issuing agt. knew ( wanted to insure jewelry.  Interim broker saw that the policy said “securities” but assumed that incl. jewelry, as that’s what he’d asked to cover; forwarded policy to (’s broker who didn’t read it but gave it to ( who didn’t read it.  ( paid premiums for the kind of insurance actually issued.  When (’s store robbed, ( apparently didn’t want to cough up so ( sued to have policy reformed to read “jewelry” instead of “securities.”  Lower ct. ok’d but appellate reversed: ( did not practice fraud in issuing policy & (’s broker was not reasonable in assuming “securities” incl. “jewelry,” so ( wins.  (Duty to read – mostly dead in a form contract setting thanx to 2-207)

ii. Morally unequal: more moral prevails even if less rational

· One party knows or reasonably should know of the misunderstanding – other party’s meaning prevails [RS §§ 20(2) & 201(2) & 211(3)]

 Weaver v. American (1971): ( signed agrt to lease gas station fr. (.  Form contract said lessee would hold ( harmless for damages resulting fr. (’s negl. on the premises and would indemnify ( for such damage.  (’s emp’ee sprayed gasoline all over ( & (’s emp’ee, causing burns & injuries.  ( got declaratory judgment that ( liable; (’s appeal based on unconscionability.  For (!  Dawn of a new era in form contracts!  Ct. said lessee deserves protection such as UCC gives buyers w/ implied warranties.

Darner: ( bought insurance fr. ( to cover its car rental b’ness.  When policies renewed, it appeared to ( that it was getting less coverage in one area than it had formerly had.  (’s agt. said don’t worry, you’re covered.  Though literally ( was not covered in that area, ct. found for ( b/c ( knew that ( would not have agreed to the terms if it understood them.  (RS § 211(3))

3. Implied terms

a) What parties probably had in mind but didn’t bother to express.

b) What parties probably would have said if they’d thought about it.

c) What parties should have said in ct’s view for reasons of fairness or policy.

i. Supplying a missing term is not interpretation [RS §204 comment c]

ii. When parties to a contract have not agreed to a term essential to determining their rights & duties, ct. supplies term “reasonable in the circumstances.”  [RS § 204]

iii. “The circumstances” is not just parties’ intentions as revealed in contract’s structure or “a hypothetical model of the bargaining process,” but also community’s standards of fairness.  [RS § 204 comment d]

Haines: NYC probably did not mean to pay for upstream towns’ wastewater treatment forever.  It is reasonable to hold NYC to the contract only so long as the one plant it was obliged to build could meet capacity.

Spaulding: Ct. inferred fr. structure of document that purpose of Dad’s support payments & commitment to increase them when son went to college was to provide maintenance & education.  When son drafted, Dad’s obligation to pay support suspended.

Lawson: “In the event of high water” seen by one ct. as “clear & unambiguous,” leading to conclusion that the effect of the high water on (’s opportunity to perform the contract was immaterial.  Dissent in that ct. & majority in next said the words must be read in the context which indicated that high water was irrelevant unless it prevented ( fr. performing.

B. Parol evidence rule

1. Technically, not a rule of interp’n but of evidence: will evidence of prior agrts be admitted in interpreting the terms of a contract that includes a writing?

2. If there is a writing that qualifies as an “integration” then “parol evidence” inadmissible to vary, contradict, or add to written terms.

a) “Parol evidence”: evidence of a connected agrt that precedes the written agrt or is contemporaneous w/ written but oral

b) “Integration” [RS 209]

i. Writing or writings constituting final expression of one or more terms of agrt

ii. An apparently complete agrt will be presumed to be an integration unless other evidence est’s that it was not a final expression

iii. [Whether a writing = integration is a question of fact normally determined by trial judge before interpretive ruling or application of p.e.r. – comment c]

c) Partial & total integration [RS 210]

i. Completely integrated agrt is exclusive statement of terms

· Discharges prior agrts to the extent that they are w/in its scope [RS 213(2)]

ii. Whether a writing is partial or complete integration is to be determined by the ct. before interpreting contract or deciding if p.e.r. applies – any relevant evidence is admissible in making this determination.  [comment b & RS 214]

iii. Where there is a binding agrt, evidence of prior or contemporaneous agrts or negotiations inadmissible to contradict terms of the agrt [RS 215]

iv. [merger clause declaring a writing to be a complete integration may or may not have weight – typically boilerplate & as such suspect]

d) Form contracts are integrations so long as they genuinely reflect trading practices & do not contain unconscionable clauses [RS 211(1)]

3. A separate agreement may be enforceable if

a) it was made for separate consideration

b) it is not a/b the same subject

c) it would be “natural” to have left the alleged agreement out of the writing

i. MAE: “Natural behavior can be whatever the parties did, if you like.”

Hatley v. Stafford: For contracts not negotiated at arm’s length, ct. should consider relative bargaining strength of parties in determining if term would “naturally” have been included in the writing.

4. Willistonian view: Where the parties have recorded their intentions in a writing, it will be presumed to be a total integration unless alleged additional terms were such as might naturally be made by separate agreement.

5. Corbinian view:  In order to determine if a writing constitutes a total integration of the party’s intentions, ct. must look @ extrinsic evidence.

Mitchell v. Lath: Promise to tear down ugly iceho. across rd. fr. lot sold not enforceable b/c made during negotiations & not incl. in final contract.  Rule: oral agrt may vary a written contract if it’s (1) collateral (2) does not contradict express or implied provisions of the writing (3) contains terms that would not ordinarily be incl. in the writing.

Masterson (Traynor, ’68): Dallas & Wife sold ranch to Dallas’ sister Medora w/ reserve clause giving Seller option to repurchase by 2/25/68 @ determinable price.  Dallas went bankrupt; Wife & trustee sought declaratory judgment that they could exercise option.  Medora said the pt. of the option was to keep the property in the family.  Traynor said such a term would not necessarily have been incl. in writing, so evidence of collateral agrt admissible.

6. Integrated agreement is to be interpreted in light of circumstances [RS 212]

i. by trier of fact if question is one of credibility of extrinsic evidence or of reasonable inference fr. extrinsic evidence

ii. otherwise, as a matter of law

Meyers v. Selznick (Friendly, 1966): Questions of interp’n are for trier of fact whenever extrinsic evidence is relevant, whether or not there’s an issue of credibility.

7. Sale of goods: If the parties’ writings agree on terms or [ct finds] they intend for a writing to be a final expression of terms, then those terms cannot be contradicted by evidence of prior agrt or of contemporaneous oral agrt, but may be explained or supplemented [UCC 2-202]
a) by course of dealing, usage of trade, or course of performance

i. [unless carefully negated, course of prior dealings & usages of trade are assumed to be an element of the meaning of the words used – §2-202(c)]

ii. course of dealing [UCC 1-205]: previous interaction betw. the parties fairly giving rise to a common basis of understanding

iii. trade usage [UCC 1-205]: regularly observed practices or methods of dealing in a place, trade, or vocation that one would justifiably expect to be followed

iv. course of performance: where a contract for sale involves repeat performance by either party, any course of performance accepted (or not objected to) will provide evidence of the agrt’s meaning [UCC 2-208]

· all the parts of the agrt (text & context) shall be interpreted wherever possible to be consistent

· course of perf. can be used to show waiver or modification 

· if unclear whether an act merely illuminates a term or represents a waiver, waiver pref’d if that interp’n prevents surprise or hardship [comment 3] 

b) by evidence of consistent additional terms

Nanakuli: ( & ( entered into agrt whereby ( would facilitate (’s move into Oahu mkt by buying all its asphalt fr. ( @ price posted time of delivery.  11 yrs after agrt, ( raised prices w/o warning ( who then sued for right to price protection (no increase w/o notice so’s to have time to adjust bids) based on trade usage & course of performance.  B/c (’s main competitor price protected (trade usage) & ( price protected 2ce before the disputed increase (course of dealing) & 2ce after (waiver of right not to price protect), for (.
Hunt: ( negotiating to buy stock fr. (; after had agreed to price, recess called.  ( got stock option good for four mo.s fr. ( to prevent ( fr. using (’s offered price to bid another buyer up.  Negotiations ultimately failed; ( tried to exercise option but ( said it was only to be used in case ( had shown bad faith in negotiations.  Ct. denied (’s motion for summjudg on the grounds that extrinisic evidence relevant in determining terms of option.

Alaskan Northern: Ct. rejected Hunt idea that a term can be “consistent” so long as it doesn’t contradict or negate a term of the writing.

8. Exception to p.e.r.: evidence of prior agrts & negotiations is always admissible to prove fraud, duress, illegality, mistake, lack of consideration; grounds for granting or denying rescission, reformation, specperf.  [RS 214]

C. Plain meaning rule

1. If a writing or the term in question appears unambiguous on its face, its meaning must be determined fr. the 4 corners of the instrument.

2. UCC 2-202 & RS 200-04 reject this rule.

Steurt v. McChesney (PA, 1982): Right of first refusal granted McC right to purchase house for value per tax rolls @ the time notified of bona fide purchaser.  @ time bona fide purchaser offered $35k, tax rolls hadn’t been updated for yonks so showed value $8k @ which price McC sought to exercise option.  Ct. said plain meaning of agrt clear so ordered specperf @ $8k.

PG&E v. Thomas Drayage: In written agrt, ( indemnified ( a/g all loss & damage to person or property resulting fr. performance.  Dropped a cover & damaged a rotor to the tune of $26k.  ( aid harm fell under indemnification clause; ( said indemnity only as to 3d parties.  Lower ct.’s ruling based on excluding (’s evidence of course of dealing & other extrinsic proofs.  Reversed: Extrinsic evidence to explain the meaning of an agrt should be admitted when it is relevant to prove a meaning to which the language of the contract is reasonably susceptible.

D. Trade usage

1. Agrt will be interpreted in accordance w/ relevant usage if ea. party knew or had reason to know of the usage & neither party knew or had reason to know of an inconsistent meaning attached by the other party.  [RS 220]

2. Agrt will be supplemented or qualified by reasonable usage of agrts of the same type if both parties know or have reason to know of the usage & neither knew or had reason to know the other had intentions inconsistent w/ the usage.  [RS 221]

3. Unless embodied in industry code, trade usage a question of fact for jury.  [RS 222]

Berwick Smith: Printer submitted bids for printing per set, binding per volume, but did not state that’s what he was doing nor make it clear by quoting for twice as many units in the binding bid.  Publr then surprised by bill & refused to pay.  Printer sued & won: bid not unambiguous; proper to intro evidence of trade usage & submit question to jury.

Flower City Ptg: New MOB did not understand when it bid that it would be expected to paint common areas, not just apts.  Contract cancelled on grounds of equally reasonable conflicting understandings b/c new MOB not held to know or have reason to know trade usage.

V. Damages

Before state


After state


Perfect state
Reliance damages

Expectation damages

A. Types of Damages

1. Expectation

a) Purpose: preserving the benefit of promisee’s bargain by putting him forward to where he wouldabin if contract had been performed [RS §344(a)].

b) Coverage [RS §347 & UCC §2-708]

i. Loss of value of other party’s performance 

ii. Incidentals recoverable if reasonable & foreseeable

· For goods: storage, costs of effecting cover . . . [UCC 2-710, -15]

iii. Consequentials 

· damages resulting fr. special circumstances of which breaching party aware [Hadley v. Baxendale; RS §351(2)(b); UCC §2-715(2)(a)] 

· injury to person or property arising fr. breach of warranty [UCC 2-715(2)(b)]

· [mostly a buyer’s problem – seller rarely has consequential costs]

iv. [Emotional distress recoverable if ] [RS §353 & Valentine]

· contract’s main purpose to secure personal rather than pecuniary interests or the breach particularly likely to cause emodist OR

· emodist results fr. physical injury caused by breach

Hawkins v. McGee & McQuaid v. Michou: suffering is consideration in a contract for medical services, so no extra recovery should be given w/ award of expectation damages. 

Valentine: breach of employment contract does not give rise to emodist damages b/c it is primarily an economic contract

c) Varieties

i. Lost proceeds, lost surplus

· for contractor in services contracts or volume seller of goods

· K – costs 

· may include offsets (replacement gains made possible by the breach) & foreseeable add-ons (incidentals, lost opportunity costs)

ii. Substitute price/cost of completion

· aggrieved party’s damages = diff. betw. K & “substitute price” (w/ offsets & add-ons)

· “substitute price” can be measured by

· actual cost of cover/completion or actual resale price, OR

· “market price” (if there is no substitute transaction)

· for buyer of services or goods, or seller of goods

iii. Diminished value (Dv)

· diff. betw. actual value & promised value

· value measured objectively (price, generally)

Hawkins v. McGee: Dr.’s promise of perfect hand analogous to warranty.  B/c ( relied on that promise in deciding to have the operation, entitled to damages measured as for breach of warranty: diff. in value of hand as warranted (perfect) and hand as “delivered” (worse than before).  [Note that ( gets more this way than if got diff. betw. before state & perfect state.]

Peevyho.: Mining co. breached agrt to restore land after strip-mining & ct. found Dv damages adequate though much, much less than cost of restoration.

Naval: Early sale of book gave breaching party profits it would not have gotten if it had not breached.  Damages ltd. to expectation, not a share in the profits b/c object of contract damages is compensation, not punishment.

2. Reliance

a) Purpose: reimbursing promisee for losses sustained in reliance on promise by putting him back where he wouldabin if contract never made [RS §344(b)].

b) Coverage (RS §349)

i. out-of-pocket expenses in preparing for & partial performance

· [Physical pain may be recoverable if “wasted.”] 

Sullivan v. O’Connor: In dr.-patient contract damages, restitution is too little & expectation too much so cts. should give reliance damages for failed medical treatment, including damages for pain on the grounds that that it was suffered in reliance on the promise & was “wasted.”

ii. less any loss breaching party can prove promisee woulda sustained had the contract been performed

· [Lost opportunity costs may be recoverable under a reliance measure.]

c) Application

i. In bargain setting (as opposed 1-way promise setting)

Beefy Trail: The rationale for awarding reliance damages in a bargain context = expectation damages uncertain, but the amt. expended in preparation & part performance can be measured.

L. Albert & Son: Buyer built a floor to receive the machines Seller was to deliver.  Seller breached.  Learned Hand: though it’s not clear the outlay would have proved profitable in the end, justice requires that the party in breach have the burden of proving the aggrieved party would have sustained a loss if the contract had been performed.  [What would Posner think?]

ii. For costs incurred before formation 

Security Stove: Expectation damages are none.  Restitution does not fully cover (’s loss.  Reliance awarded and includes cost of booth rental incurred before formation b/c ( reasonably relied on ( (common carrier) to make the expense of the booth rental worthwhile by getting the goods to the show on time.

Anglia TV (England): Actor in breach liable for expenditures before he signed on to film project – he mustaknown at the time he entered into contract that expenses had already been incurred so he took on responsibility for the waste of those expenditures when he agreed to do the film.

Westside Galvanizing: When supplier (steel) defaulted in paying subcontractor (galvanizor), buyer assured subc. that it would be paid.  Buyer liable to subc. for all shipments made in reliance on that assurance; liability limited to the extent of promisee’s reliance. 

3. Restitution/Quantum meruit
a) Purpose: restoring to promisee any benefits he has conferred on other party; prevent unjust enrichment [RS §344(c)]

b) Coverage: only those “bennies” conferred by promisee upon promisor [RS §370]

Ramsey v. Ellis: Recovery for unjust enrichment is measured by the benefit conferred but quantum meruit damages are the reasonable value of (’s services, bennie or no bennie

c) Rules

i. UCC § 2-718(2) & (3): When buyer breaches, entitled to restitution of amount by which sum of his payments exceeds

· Reasonable amt. in a liquidams clause OR

· The lesser of 

· 20% value of total performance [K]

· $500

· Offset by value of any bennies rcvd thru partial performance

ii. RS § 371: Monetary award of restitution damages measured by

· Reasonable value of benefit received based on what it would have cost to obtain from someone in claimant’s position [mkt price] [usually the larger measure & not available to a party in breach seeking restitution] OR

· Increase in value of recipient’s property [mkt price not readily ascertainable] [most appropriate if ( breached]

d) Application

i. In sale of goods and land

Neri: Breaching buyer not entitled to restitution damages but must pay seller’s expectation damages b/c volume seller entitled to lost profit of missed sale.

Vines v. Orchard Hills: Breaching buyer of condo can get deposit back if proves that seller’s losses less than deposit.  [Unlike UCC, seller guaranteed no min.]  [Ct. discussed old rule that party in willful breach cannot recover, but that rule fading.]

ii. For work or services performed at benefit recipient’s request [q.m.]

Osteen: Promoter partially performed contract with singer.  She’s entitled to return of amt. pd. less value of services rcvd (could = 0)  [Note diff w/ UCC – seller not guaranteed @ least $500]

Algernon Blair: Subc. on losing contract quit working when general refused to pay for equipment rental, sued for restitution.  Lower ct. found restitution totally offset by projected lost profit.  Reversed: recovery is undiminished by any loss which would have been incurred by complete performance.

Nelson v. Hazel: Weight of authority sez that even a negl. contractor can recover for bennie conferred in excess of damage caused.

Oliver v. Campbell: Atty had nearly finished job for which to be paid $850 when canned; ( pd. $500; trial ct. awarded ( $5000 as value of bennie conferred.  Appellate cut award back to match K; dissenter said restitution proper measure for less than full performance & value the proper measure of restitution.

Britton: Laborer was to be paid $120 for working one year but walked off after not-quite-ten months.  He sued for value of work done; won $95: a party is not obliged to accept partial performance but, if accepts, obliged to pay the reasonable worth of that accepted less any damages incurred due to breach.  When ( in breach, cannot receive more than K.

e) Implications

i. Efficient breach ok – b/c projected losses will not offset bennies conferred.

ii. Restitution can exceed K for part performance when value conferred is greater than K and ( not in breach. 

iii. Recovery possible when either party at fault, though party in willful breach may not be entitled to recover in some j’dictions.

B. Limits to Damages

1. Replacement gains made possible by the breach (resale, eg, or entry into better contract).

2. Certainty (aka “Measurability”)

a) Rules

i. RS 352: Damages limited to amt. evidence establishes “with reasonable certainty.”

ii. UCC 1-106: Damages limited to compensation/expectation

· Need not be calculable w/ mathematical accuracy.

· Must be proven w/ definiteness & accuracy the facts permit.

iii. New b’ness rule (a relic): prohibits recovery for lost profits that prevented est’t of a proposed new b’ness.  Being eroded w/ decisions that consider (’s sufficiency of proof.

Kenford: Award to contractor of lost prospective profits on stadium that was never built reversed b/c new b’ness, b/c projections based on data that did not exist @ time of breach (no standard of comparison), b/c industry inherently risky, & b/c lost profits fell outside the damages contemplated by parties @ formation.   REJECTS(
Perma Research: Lost profits for a new venture may be awarded if ( provides a “rational basis” w/ which to calculate them. 

Ashland: Investment software designer entitled to projected lost profits b/c damages based on known & reliable factors w/o undue speculation (client base est’d; not an entirely new venture) & w/in contemplation of parties @ formation.

Rombola: Horse’s winning track record provides adequate certainty of what her earnings wouldabin after the breach so trainer’s damages not too speculative. (Ct. in fact considered what the horse did after breach – shouldn’t have.)

Contemporary Mission: Statistical projections of similarly placed products admissible evidence b/c based on actual sales of record before the breach, not just speculation.

3. Emotional distress 

a) Exclusionary rule (RS §353): Loss for emodist not recoverable unless
i. Breach also caused bodily harm OR

ii. Contract of such a kind that emodist a “particularly likely result” of breach. [peace o’ mind contracts; contracts with personality]

· W/ common carriers & innkeepers for handling corpses

· For delivery of messages concerning death

· Contracts w/ the primary purpose of protecting personal (as opposed to economic) interests

· American cts. still have a very limited view of emodist damages in contract: where severe emodist not a particular risk of contract (employment, commercial), recovery unlikely. 

iii. [Unidroit 7.4.2 sez full compensation for harm incl. physical suffering, emodist.]

Hawkins v. McGee: Special damages for pain & suffering not awarded b/c that deemed part of the consideration & covered in the expectation award.

Sullivan: Pain & suffering damages should be awarded for failed operations on the theory that contract not performed by dr. so the consideration was made for nought.

Valentine: Breach of employment contract does not give rise to emodist damages b/c (1) not a contract w/ personality (2) emodist not awarded when mkt standard available by which to calculate damages.  (Her injury economic, not personal.)

Jarvis v. Swan (England): Contract for holiday has enough personality to merit award of emodist damages for breach.  How to assess?

Jackson v. Horizon (England): Emodist for the whole family!  Cancelled hol for family of 4 ( family-pak emodist damages.

Deitsch: Four-piece band that failed to show up for wedding reception liable for (s’ emotional distress, inconvenience & diminished value of event.

b) Policy: Except where made to preserve or enhance psychological or emotional well-being, contracts are generally commercial things and, as with punitive damages, it might jeopardize the predictability of commercial transactions to make parties liable for emodist caused by loss of material advantage.

4. Foreseeability 

a) Rule (RS §351, aka “The Rule in Hadley vs. Baxendale”)

i. Damages are not recoverable for loss that party in breach

· Did not have reason to foresee as a probable result of the breach

· When the contract was made

ii. “Foreseeable as probable result of breach” 

· In the ordinary course of events OR

· Arising fr. special circumstances about which the party in breach had reason to know
iii. Breach must be a substantial factor in causing the injury

iv. Damages may be limited to avoid disproportionate compensation

· If loss disproportionate to price charged, indication that parties meant for buyer to assume the risk of breach.

· If dealings informal, parties probably did not consider risk allocation and adjust pricing accordingly.

· Common Carrier Limitation: common carriers can limit their liability even if greater damages are foreseeable in order to keep prices down.  (Passengers can purchase extra coverage.)

Hadley v. Baxendale: shipper had no reason to know extra speed was needed in shipping millshaft so not liable for consequential damages.

Victoria Laundry: ( bought commercial-capacity boiler fr. ( who knew ( in laundry & dying biz & wanted the thing quickly.  (’s agt damaged boiler in dismantling & ( insisted on repairs then sued for lost profits due to delay.  Held for (: Though specific damages could not have been foreseen @ formation, some loss due to delay could be so “general (and perhaps conjectural) sum” recoverable.

Koufos: Reasonably foreseeable that sugar price would fluctuate during shipping.  50-50 chance that price would drop as a result of delay caused by breach sufficient to hold breaching party liable for price difference.  [Same opinion, Lord Reid intimated that 25% probability of harm enough to be “foreseeable” – deck o’ card metaphor.]

Hector Martinez: Recovery for loss of fair rental value of dragline during shipping delay – foreseeable in the ordinary course of business, not special circumstances.

S.J. Groves: Concrete supplier’s breach a substantial cause but not the only cause of buyer’s loss – damages reduced to the degree buyer responsible for the injury (1/4). 

b) Rationale for foreseeability: Encourage full disclosure.  

5. Liquidated damage clauses

a) Rule (RS §356(1) & UCC §2-718(1)): Damages for breach by either party may be liquidated in the agrt but the liquidams clause will only be upheld if reasonable in light of

i. Anticipated loss [damages ascertainable @ formation] OR

ii. Actual loss [damages not ascertainable @ formation & liquidams prove to be in the ballpark of actual damages] AND

iii. Difficulties of proving loss.

iv. (Unreasonably large liquidams are invalid as penalties & contrary to public policy against unjust enrichment.)

Wasserman: In lease of general store, liquidams clause for breach by landlord based on gross receipts void as unreasonably large b/c gross receipts inaccurately reflect actual loss to tenant.

Lee Oldsmobile: Loss likely to result fr. breach of contract for sale of  Rolls Royce easily ascertainable @ formation, so liquidams clause calling for seller to retain buyer’s whole deposit if buyer breaches void.

Hutchison: In a real estate transaction, damages not usually ascertainable @ formation but almost always are @ time of breach.  If liquidams prove unconscionably high in light of actual loss, should be reduced to prevent unjust enrichment.

b) Policy

i. Pro

· Allows parties to control their exposure to risk

· Promotes efficient settlement/avoids judicial all-or-nothing awards

· Encourages advance planning to avoid problems of uncertainty

ii. Con

· Private arrangements can undercut public law concepts of fair compensation.

· Consistently over-optimistic animal that we are, we don’t see breach as likely to occur so don’t realistically estimate damages.

· Threat of liquidams may discourage efficient breach; terrorize parties into completing losing contract.

6. Mitigation/avoidability 

a) Rules

i. RS §350

· An injured party may recover damages to the extent that s/he has made  reasonable efforts to avoid loss.  (Efforts need not be successful.)

· Losses that could have been avoided w/out undue risk, burden or humiliation do not give rise to recoverable losses.

ii. UCC §2-704(2)

· An aggrieved seller left with unfinished goods may

· Complete mfr. & wholly designate the goods as those to which the contract refers (“identify to the contract”)

· Cease mfr. & resell for scrap [& pursue action on the price]

· Seller must exercise commercially reasonable judgment in making the choice

b) Application

i. Employment contracts: wrongly discharged must 

· Make reasonable effort to find

· Comparable employment

· Damages = (K – interim earnings) + incidentals

Shirley MacLaine: Tendered substitute part both different & inferior; she did not have to take it to mitigate damages.

Punkar: Emp’ee need not be willing to relocate . . .

S. Keswick: . . . or take a lesser job (though if s/he does, those earnings will offset damages).

Mr. Eddie,  Prudent expenditures made in search of work will be reimbursed.

ii. Construction & mfg. contracts

Rockingham Co.: Bridge builder cont’d construction after told to stop – damages limited to costs incurred before the breach.  [American rule: after an absolute repudiation or refusal to perform by one party, the other cannot continue to perform & recover damages based on full performance.]

S.J. Groves: When concrete supplier failed to deliver adequately, buyer did not have to break contract & get another supplier b/c supplier was equally able to do that: if parties equally capable of mitigation through the same act, ( cannot claim failure to mitigate as a defense/breacher has duty to act.
Madsen: Pool table mfr. argued duty to mitigate offset by (1) potential reputational harm, and (2) potential liability for structural defects.  UT ct. said no, dismantling for salvage & firewood not commercially reasonable. 

c) Policy considerations

i. Rationale behind mitigation rule: prevent waste/inefficiency; discourage vengeful sloth.

ii. Why do aggrieved parties fail to mitigate?

· Reputational damage: claimed in Madsen (ct. didn’t buy it – was it a pretext?); possible motivation for completing Luten Bridge.

· Not convinced that breaching party won’t come through in the end: Groves trial ct. found buyer of concrete hung onto unreasonable expectations that seller’s performance would improve.

C. Breach by seller of services (contractor)

1. Measures of damages

a) Cost of completion minus amt. remaining to be paid by owner (Cc – Ar)

i. Cc = what it costs to hire someone else to complete

ii. Awarded if Cc does not grossly exceed resulting value of property AND

iii. Owner likely to use damages to complete.

Caroline Nursing Home: Cc – Ar = 0

b) Diminution in value (Dv): difference betw. what the property would be worth if contract fully performed & what the property is actually worth.

Peevyho: Cc ($29k) thought to grossly exceed end value (less than $5k) so Dv awarded though there was evidence that condition breached (land restoration after strip mining) was central to Peevyho’s idea of the contract. 

How Peevyho mighta gone: (1) Ct awards specific performance to force parties to bargain to reasonable damage figure (2) Cc b/c ( in best position to project revenues & costs, should be stuck w/ bad deals made in less than good faith.

Schneberger: As late as 1994, Peevyho.  still dictates that Dv given when cost of remediation for environmental damage grossly exceeds Dv (here Cc $1.3 million, Dv $5k).

Droher: jacking up the beam in the basement would lead to repair costs exceeding Dv of ho. w/ sloping floors, so Dv awarded.

2. Factors to consider in assessing damages

a) Economic waste: lower measure of damages will be awarded to prevent waste AND unjust enrichment (if it seems likely a party will not use Cc damages to fix, e.g.)

Eastern Steamship: Owner not likely to restore old ship so Dv 

b) Sentimental, aesthetic, or unique value may make it feasible to award Cc even if it is the higher measure of damages.
Fox v. Webb: When Owner contracts to have a home built for himself, Cc may be the proper measure of damages.

Grossman v. Hourihan: Then again, maybe not – the mirror-image FL ho. ( Dv (though had appreciated so Dv pro’ly 0).

c) Condition breached may have been central to the contract rather than incidental, so higher measure of damages should be awarded

Elmira School District: the finish of the beams in the swim center was a central aesthetic concern of the contract, so Cc given.

D. Breach by buyer of services (owner)

1. Measures of damages

a) (Costs incurred + profit expected) – already paid by owner [(Ci + P) – Ap]

( has to prove profit expected was likely to be realized.

b) (Contract price – costs remaining) – already paid [(K – Cr) – Ap]  

Most often used formula; if ( woulda incurred loss under this formula, ( must prove to have loss deducted.

 Aiello: (’s measure of damages won (Ci + P) + 8% interest.  ( objected that ( put ahead of where wouldabin if full performance, but not clear if objection to formula or interest.

2. Limits to damages

a) Replacement gains made possible by the breach (R) 

Wired Music: B/c Wired had an unlimited supply of canned music, it had no “replacement gains” in reselling services to new tenant.

b) Costs avoided in materials bought for the job & returnable or reusable (Ca)

c) Overhead (OH) is not figured into Contractor’s costs in figuring damages

Vitex v. Caribtex: ( wanted OH deducted in this case because ct. was using (K - Cr) formula.  But if ct. using (Ci + P) formula, it’s conceivable ( would ask to have OH added in.

E. Breach by seller of goods (seller)

1. Buyer’s  options (UCC §2-711)

a) cover & damages for cost difference

b) damages for non-delivery or breach of warranty

c) specific performance 

i. Recover fr. insolvent seller goods identified to the contract if they conform to the contract (UCC §2-502(2)).

ii. Replevy goods that are unique or identified to the contract and irreplaceable through cover (UCC §2-716).

2. Goods not received

a) Cover (UCC §2-712)

i. An option, not a required form of mitigation

Panhandle Agri-Service: failure to attempt cover ( waiver of recovery for consequential damages incl. lost profits

ii. Effected w/out unreasonable delay

iii. Good faith effort to get reasonably comparable service replacement

iv. Available to merchant and domestic buyers

· non-merch must show good faith

· merchant must show both good faith & commercial standards of fair dealing

v. Damages = (Cc – K) + (Incidentals, consequentials minus expenses saved courtesy of the breach)

b) Damages on the price (UCC §2-713)

i. (Market price – K) + (I,c – ExS)

ii. Market price = @ time & place when buyer learned of breach 

· If not available then comparable time & place can be used (UCC §2-723)

· If goods regularly traded & price in dispute, reports of mkt. price in official or trade journals or in newspaper & periodical reports of prices (not ads) admissible as evidence (UCC §2-724).

Burgess: Buyer of combines did not attempt cover but sued on the price, asserting a market price much higher than K based on (1) “Official Gde to . . . Farm Equipment, & (2) a phony resale he said he’d lined up.  [Market price better calculated by price actually paid for the combines.]  Ct. awarded only return of deposit, no damages.

3. Goods received

a) Reject & cover

b) Breach of warranty

i. Cost of repairs to bring goods up to warranted condition OR

Continental Sand & Gravel: $50k paid for cranes et al; ct. awarded $104k cost of repairs to put equipment into warranted state.

ii. Damages: UCC §2-714

· Difference at time & place of acceptance between

· Warranted value and actual value

· Particular needs of Buyer might be factored into value so there may be recovery even if the price of the thing received ( K

· Plus any incidental & consequential damages per §2-715

4. Incidentals & consequentials (UCC §2-715)

a) Incidentals: reasonable expenses incurred in 

i. Handling goods rejected

ii. Effecting cover

iii. Otherwise coping w/ delay or other breach

b) Consequentials

i. Any loss arising fr. failure to satisfy needs of buyer known to seller @ time of breach
Hadley v. Baxendale: Shipper not deemed to know of miller’s special need for speed in shipping shaft so no liability (unforeseeable loss).  [Hadley was a buyer-of-services rather than goods, but the principle is the same.]

ii. Injury to person or property proximately cause by breach o’ warranty. 

F. Breach by buyer of goods (buyer)

1. Buyer’s restitution if amount paid (UCC §2-718(2) & (3))

a) Amt. exceeding the liquidated damages clause in the contract OR

b) Amt. exceeding LESSER of

i. 20% of K

ii. $500

c) Offset by seller’s damages (incidentals, eg) or value of bennies received by buyer.

2. Seller’s options (UCC §§2-703 & 2-704)

a) Withhold or stop delivery

b) Resell & recover damages

c) Recover damages for non-acceptance or for the price

3. Goods not accepted

a) Leave goods unfinished & sell for scrap or salvage (UCC §2-704(2))

· Must use commercially reasonable judgment

b) Resale (UCC §2-706)

i. Primary remedy but only an option, not required

ii. Damages = (K – selling price) + (incidentals – costs saved)

Madsen: Custom pool tables dismantled for scrap & salvage; ct. said not commercially reasonable – should have tried resale.

c) Damages for non-acceptance (UCC §2-708)

i. (K - mkt. price at time & place of tender) + (incidentals – costs saved)

[rule sez “difference betw.” K & mkt price; implicit is the idea that seller will get damages only if K ( mkt price b/c don’t want to unjustly enrich seller/put him better position than performance.]

ii. Lost profit rule (volume seller; standard-priced goods): Damages = profit expected on original K (incl. reasonable OH) + incidentals (offset by payments made; resale value if seller is not a volume seller – Teradyne; Neri)

Neri: Deposit pd. on boat before buyer breached.  Seller sold for K.  Trial ct. calculated seller’s damages using formula for return of deposit (which caps seller’s recovery @ $500).  Appellate instead applied Lost Profit Rule (UCC §2-708(2)).

4. Payment not made (UCC §2-709)

a) Price can be recovered on goods

i. Accepted

ii. Lost or damaged w/in commercially reasonable time after responsibility for them passed to buyer.  (These must be conforming goods.)

iii. “Identified to the contract”: goods to which the contract refers, incl. raw materials marked by the seller as components of future goods (UCC §2-501).  (These must be goods the seller can’t resell.)

b) Damages = K + (incidentals – costs saved)

5. Incidentals (UCC §2-710): Commercially reasonable charges for

a) Stopping delivery

b) Resale commission

c) Storage

d) Shipping costs

VI. Specific Performance

A. Generally

1. Removes the breach & makes injured party whole (alternative to expectation damages).

2. Awarded if but only if damages an inadequate remedy (see limitations below).

3. Rules are not as important to determining when specperf should be awarded as FACT CATEGORIES:

a) Likely for transactions in

i. unique goods (antiques, art, Aunt Julia’s WWII welder’s certificate, Australian gumwood  banisters)

ii. real estate (esp. homes)  [MAE: in real estate transactions, specperf  virtually certain.]

iii. commercial setting when damages inadequate or unascertainable: breach of contract to transfer stock, to indemnify, to purchase output or supply requirements; breach of covenant not to compete.

b) Unlikely for transactions in

i. fungible or mass market goods

ii. widely available services, esp. construction [MAE: rule here weakening & unpredictable]

iii. employment 

· employees generally not seen as unique

· employers more likely to get injunction to enforce covenant not to compete (as long as it does not impair employee’s ability to earn a living) than non-union employee to get reinstatement

· deference to arbitrators means their awards of reinstatement for unionized employees likely to be respected

London Bucket: Hotelier had an adequate remedy in damages for breach of contract to install heating b/c he could hire another contractor and by so doing make damages certain.

Stokes: Covenant not to compete in emp’t contract worded as if to compel ct. to issue injunction in case of breach; held that private parties can’t assume the ct’s function in judging when injunction appropriate.  (Liquidams as specperf.)

Van Wagner: Specperf not suitable remedy for breach by buyer of advertising space b/c seller could find another client (space not unique to proposed use) & damages calculable w/ reasonable certainty.

Laclede: Specperf appropriate b/c (1) @ heart of buyer’s bargain was desire to insure continuing performance – paid for it w/ over-market price for propane (2) the duties of ea. party clear in the contract (3) buyer does not have adequate remedy @ law b/c there probably isn’t another adequate supplier & the pipes are laid to receive propane fr. seller.

Weathersby: Though crop contracts historically treated as suitable for specperf, breaching cotton farmer not obliged to sell to ( b/c (1) damages adequate remedy & (2) ( didn’t try to cover.

B. Rules & Limitations

1. RS §§ 359, 360: Specperf or injunction will not be ordered if damages would be adequate to protect the expectation interest of the injured party.

a) Factors suggesting inadequacy of damages

i. difficulty of proving damages w/ reasonable certainty  [cts. will turn to surrogate measures of damages before turning to specperf.]

ii. difficulty of getting suitable substitute performance

iii. likelihood that damages would prove uncollectible

iv. uncertainty of the terms of the agrt or the agreed exchange

b) Specperf can be a partial remedy, in combination with damages.

2. UCC §§ 2-709 [comment 2] & 716(3)

a) Action for the price is available to seller when 

i. resale of goods impracticable

ii. goods have been destroyed after risk of loss has passed to buyer

b) Buyer may replevin goods if unable to cover.

3. Prudential limits on rules

a) Administrability: cts. reluctant to order specperf if it will be hard to oversee, hard to tell when performance has been completed

b) Intrusiveness: cts. don’t want to interfere in personal behavior, intimate relationships.

c) Reluctance to criminalize inaction: failure to comply with an order for specific performance carries criminal penalties which the ct. would rather not impose.

C. Policy

1. Pro

a) Some things are just not fungible and award of damages cheapens value.

b) Award of specperf can force parties back to bargaining table to work out an equitable deal.

2. Con

a) Can place a harsh burden on parties who breach to get out of a losing deal.

b) Traditional approach to awarding or denying may not adequately take into acct. contemporary conditions: suburban tract homes & condos may be more fungible than unique; in big, anonymous firms, specperf for breach of emp’t contract might be feasible as emp’ee & emp’r not necessarily in intimate contact w/ one another.
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