Con Law – Basic Issues – Prof. Frickey – Spring 2002

Themes


Constitutional Interpretation



Text



Original Intent



Process Theory (Rep. Reinforce.)



Contemporary Context




Concept/Conception 




Evolution over time


Under-enforced constitutional norms


Slippery Slope
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Congruence (see AA)


Categories of Scrutiny



Rational Basis



Rational w/ Bite



Intermediate Scrutiny



Strict Scrutiny


Racial Discrimination



Facially Racial



Facial Neutral 




Discriminatory Intent?
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Implied Powers (McCulloch v. Maryland)



Necessary and Proper
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Policy: 
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Rational Basis Review 



Civil rights application



Lopez – economic activity



Morrison – crime 


11th Amendment state immunity
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( Injunctions





( Suit by Fed Govt





( Subdivisions

Congress’ authority to enforce civil rights



13th, 14th, 15th Amendments



Private Conduct – 13th 



Remedial vs. Substantive



Voting Rights Act


Tax & Spend Power



Scope after Lopez


Treaty Power


Regulation of State Governments – 10th amnd



Immunity from Commandeering


Supremacy Clause



Preemption



DCC



Facially Discriminatory



Facially Neutral 




Legitimate Goal




Rational Means




Undue Burden



Congressional Authorization



Independent Role of Courts



Market Participant Exception


Interstate P&I Clause



Fundamental Rights




Overt Discrimination



No market participant exception

1. Intro

a. Sources of law

i. Common Law

1. Precedent

a. Holding, dicta

2. Societal customs and practices

ii. Statutory Law

1. Interpretation of statutory text

iii. Constitutional Law

1. Textual Interpretation

2. Interpretation of precedent and societal customs and practices (similar to common law analysis)

b. Jurisdiction of the Supreme Court - Article 3

i. Original

ii. Appellate

1. Circuit splits over federal statutory interpretation or federal c/l

2. Constitutional law issues

3. Error correction (seldomly)

c. Issue: was constitution created to benefit the people or the states?

i. Supremacy Clause - Art 6, Cl 2

1. Applies to Federal Constitution, Federal Law, and Treaties

2. Binds state judges to follow federal constitution

d. Federal Power

i. No inherent police power

1. Only powers that have been enumerated and delegated to the Fed Govt by the constitution

a. Other powers are reserved by the states

i. States have inherent general legislative and regulatory power

2. Article I, section 8 is place of most enumerated legislative powers

a. Commerce Clause

ii. Federal statutes may not violate the Fed Constitution

iii. Asymmetric limitations exist

1. 14th Amendment’s equal protection clause applies to states, not fed gov’t

2. Original bill of rights applied only to fed gov’t

2. Judicial Review -- Marbury v. Madison
a. Issue: Which branch has the final say in interpreting the Constitution?

i. Constitution is paramount 

1. Any act of the legislature repugnant to the Constitution must be void

ii. Judiciary interprets the constitution 

1. Court, not legislature, makes final interpretation whether act of Congress conflicts with the constitution

b. Rationale

i. Constitution is indeterminate – does not specify

1. Marshall’s opinion based on assumptions and/or deductions based on const

ii. Nature of the Constitution

1. Limited Government Theory

a. Constitution’s purpose is to limit government, and would be meaningless if branch could act counter to the constitution

i. SC is the check on other branches, but no effective checks exist on the SC

b. Chaos would result from a coordinated interpretive power if each branch interprets

2. Supremacy Clause

a. Implicitly authorizes state courts to invalidate state laws that violate the Federal Constitution

b. §25 of the Judiciary Act of 1789 authorizes judicial review by SC of state supreme court decisions

i. Assumption that constitution contemplated SC review of state statutes

c. But leap to get from judicial review of state statutes to review of federal statutes

iii. Oath Theory (weak)

1. Judges take oath to support constitution

2. But each branch takes oath, so each branch could decide whether own acts are constitutional

iv. Other theories

1. Provides appropriate Checks and Balances in a tripartite system

a. Alternative would have Court merely interpret the law, which is a more minor role

2. National Uniformity

a. National uniformity requires judicial review of state law but not federal law (if congress interprets, everyone would follow one federal law anyways)

3. Judicial Independence makes Court better suited for safeguarding Constitution protections

a. Constitution protects minority rights, but Congress responds to the majority’s will

c. Example (from case): Congress may not expand scope of Supreme Court’s original jurisdiction

i. “In all other cases, the supreme court shall have appellate jurisdiction” – Art. III

1. Note: alternative interpretation would prevent Congress from restricting original jurisdiction but would allow adding to it

ii. So Congress, through Judiciary, act cannot expand original jurisdiction to include issuing writs of mandamus against public officials

1. But §13 of Judiciary Act probably limited writs of mandamus to cases in which SC had appropriate jurisdiction

2. Modern courts would interpret statute to avoid a constitution question, rather than Marshall’s approach interpreting statute to force a constitutional issue 

d. Political vs. Ministerial Acts

i. Political acts within the discretion of the Executive are distinguished from Ministerial acts, which are required by Law or the Constitution

3. Judicial Supremacy - Cooper v. Aaron (1958)
a. SC’s constructions of the constitution are binding on the other branches of national as well as state governments

i. SC is final interpreter of constitution

b. Interpretations apply not only to state judges (supremacy clause), but also state governors and legislators

i. State officials take oath to support constitution, SC interprets constitution, so SC’s interpretations trump officials interpretations

ii. But officials have long asserted a power to make their own determinations as to what the Constitution requires

4. Equal Protection and Segregation

a. Meaning of equal protection under the law?

i. Persons who are similarly situated should be treated similarly

1. Courts limit review to certain areas of suspect classifications

a. Race, gender, religion, national origin, citizenship

ii. Sources of meaning

1. Constitutional text

2. Experience

3. Values, sense of discrimination

a. Note: values can change over time, altering meaning of text even when text remains the same

b. Plessy v. Ferguson (1896)

i. Separate but equal treatment does not violate 14th amendment’s equal protection guarantee

1. Social equality is not protected by equal protection clause

a. Ex - Segregated transportation

2. Equal protection applies only to political and/or civil rights

a. Political: voting, jury service (Strauder)
b. Civil: own and transfer property, make contracts, bring suit

iii. Harlan dissent

1. Although the law appears facially neutral, everyone knows its purpose is to exclude blacks from white areas, not vice-versa

a. Civil rights include right to be a customer of a common carrier w/out regard to race

2. Additionally, the constitution is color-blind, and prohibits even benign or reverse discrimination based on race

c. Brown v. Board of Education (1954)

i. Separate educational facilities are inherently unequal

ii. Analysis of decision

1. Text

a. Meaning of equal protection is unclear

3. Original Context

a. Plessy says political v. social, Brown says unclear

4. Current Context

a. Public education (has become a civil right)

b. Intrinsic aspects

c. Impact: psychological aspects, dignitary harm

i. Intangible effects and feelings of inferiority

ii. but empirical evidence/social science can be a flimsy foundation (effects could vary from place to place and over time)

d. Freedom of association

iv. Note:

1. Legal rules are based on premise facts (ie assumptions of social impact)

a. but D cannot escape liability b/c premise fact does not exist

b. only the entity making the rule can reconsider the factual premises

2. Adjudicative fact cannot trump premise fact

a. Thus, an actual lack of stigma does not make separate but equal OK

v. Issue: did SC interpret Equal Protection clause properly or was it engaging in policy making outside the scope of its responsibilities?

1. Was SC right about social justice but wrong about the law?

vi. Note: equal protection prohibition against separate but equal applies to Fed Govt as well through 5th Amendment’s due process clause (Bolling v. Sharpe)
1. No federal equal protection clause exists

2. Equal protection and due process are not interchangeable, but also not mutually exclusive

3. Equal protection is a more explicit safeguard than due process, but segregation impacts liberty so strongly it violates due process

5. Overruling of Precedents

a. Stare Decisis

i. “Let the decisions stand” is not an absolute rule

1. Generally, stare decisis requires courts to be bound by on rules and precedents

a. Usually results in incremental judicial change based on precedent

2. Operates as a check against arbitrary discretion by the courts through judicial review

ii. Rationale

1. Most times it matters more that the applicable rule of law be settled than it be settled right

2. Especially when correction can be had by legislation

iii. Exception for cases involving Fed Const because correction through legislative action is practically impossible

1. also importance of safeguarding minority rights

b. Conversely, stare decisis creates a risk of interpreting the decisions forming precedent (ie Brown), instead of interpreting the constitution

i. Interpretations implementing constitution can become doctrine which diverges from original intent

c. Issue: by enshrining certain preferences in constitutional interpretation, effect of stare decisis prevents society from changing in the future through legislative action

6. Constitutional Interpretation

a. Ladder

i. Abstract: “Justice”

1. Policy

a. Public values

b. Political theory

c. Institutional considerations

2. Purpose (concept)

3. Constitutional Structure (whole constitutional rule)

4. Intent (conception)

5. Text

ii. Concrete: “Law”

b. Common Law (general)

i. Textual

1. Opinions

ii. Historical

1. Context of the opinions

2. Purposes/policies served

iii. Contextual

1. Social evolution

2. Other changes

iv. Institutional

1. Reliance

2. Comparative institutional competence

3. Ex - legislative vs. judicial change

4. Faith in impartiality of the judiciary

5. Stability of stare decisis 

c. Brown vs. Plessy

i. Textual

1. “Equal protection of the laws”

2. Specific meaning is unclear, not limiting

ii. Historical

1. Framer’s intent

a. Intent about intent (binding)

b. Nature of intent

c. Law as a “public language”

d. Intent of ratifiers

2. Choice of broad language

a. Invitation to be flexible?

3. Concept v. Conception

a. Concept: broad purpose (“equality”)

b. Conception: specific implications/expectations

c. Over time, broader policy goals supplant short-term expectations

iii. Contextual

iv. Institutional

4. What has been the practice of interpretation?

7. Theories of Constitutional Decision Making

a. Theories

i. Originalist

ii. Proceduralist

iii. Evolutive

b. Originalist

i. Generally – Courts authority rests upon the consent of “We the People” who entered into the Constitution.  Current majorities can only be overruled if they thwart the will of the original, founding super-majority

1. Problems

a. Dead-hand of the past

b. Intent about intent: did the founders intent successors to be bound by their social contract?

c. Indeterminacy: how can modern judges interpret

ii. Textualist

1. Considerations

a. How was language used by the Framers and their generation?

b. Read the provision in light of the whole document

c. Read the text in light of overall constitutional principles

iii. Original Understanding/Intent

1. Courts should only strike down legislation if it violates the original understanding of the Framers of the Constitution

iv. Purposivist

c. Proceduralist

i. Judicial review is most appropriate when the political process has been dysfunctional or procedurally flawed

1. Representation Reinforcement (Ely, CB pp 102-07)

a. Role of court is to be a referee 

i. Court should not as concerned about results

b. Constitution sets up structures under which institutions of gov’t can function

c. Political process is normal place to make value judgments

i. Judges are experts in process, not values

d. Exceptions

i. when legislature is clogged or dysfunctional

1. ex - opening up the normal, majoritarian political processes

ii. when systematically unfair things come out of legislatures

1. Ex - discrimination against discrete, secular minorities

e. See Carolene Products, footnote 4, below

2. Assumption or inference from constitution

ii. Certain provisions of the constitution (like the equal protection clause) are too elastic to constrain the SC

1. Open-textured provisions invite dynamic interpretation over time

iii. Institutional competence

1. Some actions should only be taken by entities with special democratic legitimacy, and courts might police the structures through which policies are both formed and applied

iv. Enforcing jurisdictional and procedural rules

1. Judicial review guarantees the democratic legitimacy of political decisions by establishing essential rules of the political process

v. Encourages deliberation

d. Evolutive

i. Constitution is not a static document but needs to be read dynamically, as an ongoing evolution of popular policies

1. Morality, ethics, social policy evolves over time

2. Current Context is important

ii. Republican

1. Role of gov’t is to deliberate for common good (not cut deals btw interest groups)

a. Consensus vs. majority rule

2. Constitution’s system of checks and balances seeks to yield a deliberative democracy with a number of institutional filters to weed out measures that do not pursue the common good

e. Summary (Frickey loves these)
i. Text

ii. Intent (Original Intent)

iii. Process Theory (Ely, Representation Reinforcement)

1. Structure of the Constitution

iv. Contemporary Context (Justice-based)

1. Conception/Concept

2. Critical Theory

a. Tendency of constitution to run-out

f. See also

i. CB pp84-5 (plastic frontier of the law) , p125 (interpretive community)

8. Racial Discrimination

a. Strict Scrutiny 

i. Distinctions between citizens solely because of their ancestry are by their very nature odious to a free people whose institutions are founded upon the doctrine of equality (Hirabayashi)
1. Racial discriminations are in most circumstances irrelevant and therefore prohibited

ii. All legal restrictions which curtail the civil rights of a single racial group are immediately suspect (disadvantaged through state action) (Korematsu)
1. Not all such restrictions are unconstitutional

a. Courts must use the most rigid scrutiny

b. Pressing public necessity may sometimes justify the existence of such restrictions, but racial antagonism never can

iii. Requirements

1. Compelling gov’t interest

a. Goal of statute must be compelling (ex - “pressing public necessity”)

b. Must be more than just a permissible or important goal)

2. Necessary means

a. Means must be no more than necessary to reach goal

i. Least restrictive means must be used

b. Not enough to have “rational relationship” btw means and ends 

iv. Burden of Proof

1. creates strong presumption of unconstitutionality

2. burden of proof is on state to defend 

v. Rationale

1. Prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities, and which may call for a correspondingly more searching judicial inquiry (Carolene Products, footnote 4, CB p 22)
a. ie – correction of failed political processes

b. Facial Racial classifications

i. Statutes that on their face take race into account are subject to strict scrutiny (Loving)
1. Opinion is unclear as to what is required to trigger strict scrutiny

a. All facially racial or just some that are routed in discrimination

i. Classification vs. (protected) class debate

2. Strict scrutiny At least so long as the use of race can be traced to hostility toward a racial minority or view that the minority is inferior

a. Note: explicit terms of statute show discriminatory purpose

ii. Rationale: 14th Amendment’s clear and central purpose is to eliminate all official state sources of invidious racial discrimination and to end stigmatization of excluded minorities

1. Even if statute equally disadvantages both whites and blacks 

2. Ex – anti-miscegenation statute barring interracial marriages

iii. Note: Restrictions of basic civil rights like marriage also violate Due Process

iv. Exam review: see problem 3-1(a)+(b), CB p 144

c. Facially Neutral Statutes

i. Discriminatory intent required for strict scrutiny (Davis, 1976)
1. Facially neutral statutes are subject to strict scrutiny only if discriminatory intent or purpose can be shown

2. Official action is not unconstitutional solely because it results in a racially disproportionate impact

a. Effects alone not enough

ii. Facially neutral statutes not infected by discriminatory intent are not subject to heightened equal protection scrutiny (rational-basis review used instead)

1. Even if statute has severe discriminatory effects

iii. Discriminatory Intent

1. Examples of discriminatory intent

a. Enacted with purpose of discriminating

b. Disparate Impact / Discriminatory application 

i. Ex - rejected 99% of Chinese laundries, 0% of white laundries (Yick Wo)
2. Proof of intent requires showing that decision-maker acted at least in part because of a desire to harm a protected minority (Feeney)
a. Foreseeable harmful effects upon a protected minority are not unconstitutional so long as the decision was made in spite of, not because of, them

b. Intent need only be one motivating factor, not the predominate factor

c. Does not cover actions that are indifferent or careless

3. Disparate impact is not sufficient by itself, but may evidence discriminatory intent

a. PFC followed by burden shifting to Defendant

b. Burden shifting regarding harm - see CB p157

4. See note on proving discriminatory intent - CB p 155

a. Possible that a law struck down could be reenacted and upheld w/out any discriminatory intent

b. Under limited circumstances, the failure to change a system with disparate impact is evidence of discriminatory intent

c. Problem 3-3

d. Affirmative Action

i. Facially racial classifications benefiting a protected class and harming non-minorities

1. Problem: how to attack the perpetuation of past discrimination

ii. Key Issue

1. whether the equal protection clause requires strict scrutiny

a. Of all racial classifications, or

b. Only those racial classifications that disadvantage a racial minority

2. Ultimate conclusion: Strict scrutiny required for all federal, state, and local gov’t actions

a. Equal protection clause protects all equally, not some groups more than others

b. Addressing Racial Disparities

i. Gov’t not required to address racial disparities (Washington v. Davis)
1. unless facially racial or discriminatory intent

ii. Gov’t has only limited means to willingly address racial disparities (Croson/Adarand)
1. Thus, harder to create provisions that benefit minorities

3. Kinds of Affirmative Action

a. Remedial (backwards looking)

i. For discrimination by specific organization

ii. For societal discrimination

1. racial disparities

b. Forward Looking

i. Diversity

4. Formal v. Functional Equality

a. Formal emphasizes colorblindness 

b. Functional emphasis historical subordination

iii. Analysis

1. State

a. 14th Amendment Equal Protection

i. text

ii. intent

1. freedman’s bureaus

iii. conception/concept

1. short-term vs. long-term

iv. Process Theory (Ely)

1. no problem if majority wants to disadvantage self

v. Critical Theory

1. is current situation neutral or is it infected by disparity

b. Precedents

i. Bakke

ii. Wygant

iii. Croson

2. Federal

a. 5th Amendment Due Process

b. Precedents

i. Fullilove

ii. Metro

iii. Adarand

e. Bakke: Minimum minority quotas for state med school admissions (1978)

i. No majority opinion, although 5 justices held that program violated Title VI

ii. Powell Opinion

1. Any racial or ethnic classification must be subjected to strict scrutiny

a. Equal Protection Clause protects all individuals equally, not some groups more than others

b. But Powell’s strict scrutiny would not always be fatal in fact

2. Compelling Govt Interest

a. Impermissible: remedying societal discrimination

i. Too amorphous a concept of injury that may be ageless in its reach into the past

ii. Does not address specific violations of the constitution

iii. Societal discrimination is private conduct not reached by 14th amendment unless it taints gov’t conduct

b. Impermissible: better health care for minorities

c. Permissible: remedying effects of past state discrimination

i. gov’t must have actually excluded minorities

ii. but findings must be made by appropriate body

1. legislative, judicial, administrative

d. Permissible: attainment of diverse student body (to create the best academic environment for the school)

3. Necessary, Tailored Means

a. Impermissible: minimums/quotas

i. a lower minimum would always suffice

b. Permissible: race a plus-factor

i. Harvard (race is a plus-factor) vs. Davis (minimums)

4. Application

a. If Powell would find constitutional, so would Brennan 4

b. If Powell would find unconstitutional, so would Burger 4

iii. Brennan Group

1. Affirmative Action should be subject to less than strict scrutiny

2. Intermediate review should apply

a. Important gov’t objective, and

b. Substantially related to achievement of those objectives

i. statute must be carefully drawn

3. Important Purpose

a. Includes ending the effects of segregation

4. Distinction made for disadvantaged whites

a. No history of unequal treatment and political powerlessness

b. Are not stigmatized by classification

f. Wygant  v. Jackson Board of Education: layoff protection (1986)

i. Layoff protection violated EPC

ii. Rationale

1. hiring goals impose a diffuse burden, often foreclosing only one of several opportunities, 

2. but layoffs impose the entire burden of achieving racial equality on particular individuals, often resulting in serious disruption of their lives

a. zero-sum gain

iii. Ex - racial preference given to minority teachers during layoff

1. No evidence of past discrimination in hiring

2. Motivation was to maintain racial balance so as to benefit students

iv. Note: this case appears to reject role model idea as a compelling government interest 

v. Plurality said standard of review should not be dependent on race of those burdened or benefited

1. Brings into question use of any forward looking rationale for affirmative action

g. Richmond v. Croson: MBE set-asides in state/local gov’t projects (1989)

i. All state and local racial classifications are subject to Strict Scrutiny 

1. 14th amendment places clear limits on state’s use of race as a criterion for gov’t action

ii. Rationale

1. No easy way to tell which racial classification are benign or remedial from those motivated by illegitimate notions of racial inferiority or racial politics

a. Strict scrutiny helps smoke out illegitimate use of race

2. Classifications based on race carry a danger of stigmatic harm

a. Unless in a remedial context

3. Race-conscious affirmative action plans hamper goal of race-neutrality unless strictly scrutinized

iii. A valid affirmative action plan requires 

1. Clear evidence of past discrimination 

a. by gov’t 

b. by private parties (possibly)

c. Societal discrimination not sufficient

2. Narrowly tailored

a. Rigid quotas likely to fail

b. Race as one factor might be OK

c. Race neutral programs more likely to survive

i. ex – small business loan programs

iv. Effect on forward looking / diversity

1. Opinion suggests forward looking rationales like diversity are not acceptable (see CB p 249)

2. Rationale: creation of stigma

v. Dissent: argued for intermediate level of scrutiny

h. Fullilove v. Klutznick: MBE set-asides in fed gov’t projects (1980)

i. No majority opinion, but set-asides were upheld

ii. Unlike college regents/faculty, Congress was authorized (by its enforcement powers under the Civil War amendments) to address and remedy problems of discrimination
i. Metro Broadcasting: MBE set-asides for broadcasting licenses (1990)
i. upheld 5-4: intermediate scrutiny applied
j. Adarand Constructors v. Pena: racial classifications by fed gov’t (1995)
i. Strict Scrutiny required for all racial classifications drawn by the fed gov’t

1. Court might give deference to congresses power to enforce EPC under §5 of the 14th amendment (unclear)

ii. Rationale

1. General propositions about gov’t racial classifications

a. Require searching examination

b. Standard of review is not dependent on race of those burdened or benefited

c. Equal Protection through the 5th amendment is the same as through the 14th amendment

2. Congruence btw 5th and 14th amendments

a. Not supported by formalist arguments (textualist, originalist, precedential)

i. congress engaged in benign A.A. programs following the civil war

iii. Concludes that problem in Adarand is similar to the problem in Brown

1. Common-law like quality: case law more important than text of the constitution

k. To survive strict scrutiny, an AA plan must have

i. Compelling Gov’t Interest

1. Backward looking remedial

a. PFC of illegality by gov’t (and maybe by private sector)

2. Forward looking rationale may be acceptable in limited situations

a. Ex - need for minority guards to serve as role models in boot camp (see problem 3-11) (ie diversity for police)

b. But 5th circuit reads Adarand plus Croson to prevent any forward looking rationale, including diversity in school admissions (Hopwood, Texas Law School)

i. Race as a plus factor not allowed

ii. Necessary Tailored Means

1. Must avoid quotas

l. Exam review

i. Key open questions

1. diversity admissions

2. boot camp guards

ii. see problems 3-9 (CB p266), Hopwood v. Texas, 78 F.3d 932 (1995) (admissions must be color blind, diversity not allowed)

m. Facially neutral classifications that benefit minorities

i. Issue: are facially neutral classifications designed to benefit minorities unconstitutional like facially neutral classifications that harm minorities? (see Davis)

1. Can majority chose to harm itself in order to benefit historically disadvantaged groups?

ii. Example: 10% solution

1. all top 10% of students get university admissions

a. instead of using race as a plus factor

iii. Shaw v. Reno: bizarre voting districts (1993)

1. Strict scrutiny applied if districting scheme is so irrational on its face that it can be understood only as an effort to segregate voters in separate voting districts because of their race 

a. Artificiality of gerrymandering: rigging the system

2. Rationale

a. Harm: “dignitary” harm to all voters (including members of majority)

b. Socially divisive impact on voters

c. Resemblance to political apartheid, balkanization of voters

3. P bears burden of showing that race was a predominate factor motivating the legislature’s decision to place a significant number of voters within or without a particular district (Miller)

a. Note: normally, only a motivating factor is required (see Davis above)

b. It would be impossible not to consider race at all in the context of a mandatory redistricting process

4. See also results described in supplement

a. Case ultimately dispensed with when party politics, not race,  was declared to be the predominate factor

5. Uncertain/Limited application outside election context

a. Allowing minimal types of harm would create many constitutional problems

b. But Shaw’s language is generalizable to other situations and does not require gerrymandering

9. Equal Protection: Gender and Other Sensitive Criteria

a. Minimal Scrutiny: Rational Basis Test

i. Historical Background: EPC extended from Negroes to Chinese, to national origin, to any state classification or line-drawing

ii. Rational Basis Test: Requirements

1. Legitimate legislative objective (valid goal)

2. Rational relation between the goal and the means selected for achieving it 

iii. Objective/Goal need not be actual

1. means chosen must only bear a rational relation to any conceivable legitimate legislative purpose (Lindsey)

iv. Means-End link need not be actual

1. Only necessary that legislature could have rationally believed that there was a link between the means and the end

v. Over- and Under-inclusive statutes

1. Under-inclusive statutes not necessarily invalid

a. EP does not require that either all evils of the same type be banned or none be banned at all (Railway Express Agency: NY city advertising restrictions)

i. Defense: Step-by-step approach allowed

1. “One step at a time” defense allowed (at least for economic regulations)

ii. Railway express exemplifies traditional attitude of deference by the Court (see legal process and cautious courts, below)

b. Issue is often whether the least powerful, easiest group to regulate has been picked on

i. See CB p295 for rationale on why under-inclusive statutes should violate EPC

ii. Ex- Mental-health questions on bar admission’s character and fitness questionnaire (also over-inclusive)

2. Over-inclusive

a. Defense: Administrative convenience

3. Economic Regulation

a. Defenses of one-step-at-a-time and administrative convenience usually satisfy EPC concerns 

b. Note: but defenses will not satisfy intermediate or strict scrutiny review

vi. Theories of Judicial review of economic legislation

1. Legal process: legislatures will deliberate in public interest most of the time and courts are institutionally incompetent to second case policy judgments

2. Judicial restraint/deference to legislature: even where legislature engaged in political compromises, the court is not able to draw the lines any better – policy decisions should be left to legislatures

a. Democratic process will correct bad laws on its own

3. Federalism: federal courts should defer to local regulations not having interstate ramifications

a. State courts often give stronger rational basis review under state law 

b. Framer’s intent: EPC directed towards race

4. Separation of Powers: local/state legislatures more appropriate decision makers than federal judges are

5. Representation-reinforcing: but some laws may evidence political dysfunction that requires correction from an independent court

a. Look for evidence of antipathy

vii. Judicial Deference to Legislative and Executive Policies 

1. Deference to the other institution’s line-drawing based on other institution’s

a. greater competence in drawing such lines

b. democratic legitimacy

c. constitutional authorization to make such decisions (see Ch.9)

viii. Note: Prior to the 1960’s only rational basis and strict scrutiny existed

1. strict scrutiny appropriate for race b/c of framer’s intent and special ability of judges to deal with situations involving antipathy

b. Development of Heightened Scrutiny in non-race cases

i. Categories of Scrutiny

1. Rational Basis/Rational Relation (Railway Express)
a. Any conceivable goal not otherwise unconstitutional

b. any minimally rational relation

c. presumptively constitutional

2. Heightened Rational Basis/Relation (Moreno, Reed, Cleburne))

a. Actual or probable goal / legitimate goal (existence of animus)
b. fair and substantial relation

c. presumptively constitutional

3. Intermediate Scrutiny (Craig)
a. Important goal

b. fair and substantial relation

c. presumptively unconstitutional
4. Strict Scrutiny

a. Compelling goal

b. Narrowly tailored (Adarand, Shaw v. Reno) 
i. least restrictive means (Loving)
ii. Note: narrowly tailored suggests strict scrutiny may not always be fatal - as opposed to least restrictive means
c. presumptively unconstitutional
ii. Factors promoting need for stricter review (Frontiero plurality opinion, p314-15)

1. Pervasive past and continuing discrimination

a. History of discrimination

b. History of stereotyping / outmoded stereotyping

c. Discrete and insular minority

i. Discrete could mean easily identifiable or a separate community

2. Immutability of characteristic

3. Classification bears no relation to ability to perform

a. Frustration of potential without relation to ability to perform

b. Irrelevance to legitimate state goals

4. Political powerlessness / under-representation 

a. Note: only groups with increasing power likely to get attention of the court

iii. Effect of higher scrutiny

1. Presumption of unconstitutionality given to certain classifications (race, gender)

2. Burden shifts to gov’t

3. Rationale

a. Intermediate scrutiny gives more predictable and certain outcome than would a stricter form of rational basis review

iv. Extension of EPC depended on ability to analogize disputed classification to race in order to qualify for heightened scrutiny

1. C/L type reasoning

2. but analogies become looser overtime as more categories are created

3. Issues

a. why do some classes (sex, gender) get higher scrutiny, but not others?

b. How does the concept of the EPC apply in the present after the original conception of the EPC has disappeared due to changes in society

4. note: SC’s willingness to accept arguments based on analogy has diminished recently

v. Examples

1. Alienage

a. General rule of strict scrutiny

b. Rationale: analogized to racial classifications

i. Discrete and insular minority

ii. Political powerlessness

iii. History of discrimination

c. Distinction made between state statutes that are economically protectionist (reserve economic benefits for citizens) and ones deemed rationally related to reserving sovereign functions for citizens (Sugerman exception)

i. Ex – important elective and non-elective gov’t positions, such as police officer

d. Note: strict scrutiny only applies to state regulation

i. Federal power is plenary and rarely challenged successfully

1. includes federal power delegated to states

2. Illegitimacy

a. General rule of intermediate scrutiny

i. Something more than rational-basis review has been applied

ii. Initial opinions used framework or rational basis CB p304
b. Rationale: No child is responsible for his birth and penalizing the illegitimate child is an ineffective, as well as an unjust, way of deterring the parent

vi. Categories not qualifying for heightened protection

1. Age (old/young)

c. Intermediate scrutiny for gender classifications

i. Use of EPC to challenge gender classifications

1. Jurisprudence of difference

a. Statutes often used as way to prevent women from competing on equal terms with men in the workplace

2. Jurisprudence of sameness

a. Jurisprudence of difference should be rejected because even where women are protected/benefited, special treatment of women only perpetuates gender stereo types of women as the weaker sex who need protection at the grace of men

3. Criticisms

a. Original intent does not support application of EPC to sex

b. Seeking to treat women the same as men accepts men as the norm and perpetuates structural inequality between women and men

4. Reasons for court action

a. ERA amendment

i. Later failure of ERA amendment to pass suggests political dysfunction

b. Rise of feminist movement

c. Evolving societal notions of what equality means

i. Court must protect its own legitimacy

ii. Early cases

1. Reed v. Reed: struck down gender preference based on heightened fair and substantial relationship 

a. Test (see also above): 

i. Legitimate goal 

ii. fair and substantial relationship

b. Statute gave males an automatic tie-breaker deciding who would administer an estate

c. Fair and substantial relation prevents use of

i. Administrative convenience defense for over-inclusion

ii. One-step-at-a-time defense for under-inclusion

d. To give a mandatory preference to members of either sex over members of the other, merely to accomplish the elimination of hearings on the merits, is to make the very kind of arbitrary legislative choice forbidden by the EPC

2. Frontiero v. Richardson: struck down rational basis standard, plurality applies strict scrutiny

a. Classifications based upon sex, like classifications based upon race, alienage, or national origin, are inherently suspect, and must therefore be subjected to strict judicial scrutiny

3. Craig v. Boren: applied intermediate scrutiny (see below)

a. Note: in case, males were disadvantaged in comparison to females

b. Stevens’ concurrence: Only one standard of review for all EPC cases

d. Intermediate Scrutiny

i. Classifications by gender must serve:

1. important governmental objectives, and must be

2. substantially related to achievement of those objectives

ii. Application

1. Burden of proof rests on the state to make an exceedingly persuasive justification

2. Justification must be genuine, not hypothesized or invented post hoc

a. Must not be the result of an accidental byproduct of a traditional way of thinking about females

iii. Remedial Statutes

1. Statutes designed to remedy past discrimination can satisfy intermediate scrutiny (Califano v. Webster)
2. Requirements

a. Strictly remedial purpose of remedying past societal disparate treatment of women

b. Improvement directed at a particular, narrowly defined sphere in which women have previously been disadvantaged

c. But compensatory purpose may act as a shield for archaic gender norms (MUW, all female nursing school)

iv. Trend towards increasingly tough scrutiny (VMI, 1996)

1. background: school trains students for general leadership positions, not primarily for military careers

2. Intermediate scrutiny requires (CB p331):

a. Justification must be “exceedingly persuasive”

i. applies to means-end fit and objective? Unclear

b. Gov’t has burden of proof 

i. Suggests presumption of unconstitutionality

c. Reason must be actual

i. Cannot hypothesize or invented post hoc

d. No reliance on overbroad generalizations about different talents, capacities, or preferences of males and females

3. Presumption of unconstitutionality tips balance against gov’t in close cases

v. Application

1. Wrongful death suit

a. Males may be required to legitimate child to sue for wrongful death (Parham)
2. Statutory rape for males only

a. Punishing male but not female substantially related to goal of deterring pregnancy, male-only penalty equalizes deterrents (Michael M.)
b. EPC does not require gender neutrality

i. But later requirement of an actual goal in gender cases might change result

c. Note: most states now have gender-neutral statutory rape laws

3. Selective Service

a. Male-only draft registration does not violate EPC 

b. male-only registration substantially related to goal of providing combat troops b/c only males are eligible to serve in combat (Rostker v. Goldberg)
i. But combat exclusion itself was not challenged

vi. Issue: should court take action or let legislature correct problem on its on?

1. Factors 

a. ability of political process to address problems

b. importance of state interest at stake (ex - military)

e. Deference to gender classifications based on real differences

i. Intermediate scrutiny not always fatal

ii. Types of real differences

1. Women’s ability to become pregnant and bear children

iii. Issues

1. Is the regulatory strategy a rational and gender neutral response to sex differences, or

2. Is the regulatory strategy gendered in ways that reinforce unproductive stereotypes

3. What baseline is used?

a. Sociobiology: male/female differences are hard-wired

b. Feminist Theory: many sex differences are only supposed and serve to reinforce gender stereotypes

iv. Examples

1. Michael M., Rostker

f. Disparate Impact and Facially Neutral Classifications

i. Facially Neutral

1. A statute can be facially neutral if there are members of the same sex on both sides of the line

2. ex - pregnancy can be facially neutral

ii. Discriminatory intent required (Feeney, veterans’ preference for state employment)

1. decision maker must select or reaffirm a particular course of action at least in part ‘because of,’ not merely ‘in spite of,’ its adverse effects upon an identifiable group

2. not enough that disparate impact is inevitable or foreseeable

3. see disparate impact under race (above)

iii. Note: Title VII prevents employment policies with an unjustified disparate impact

g. Pregnancy Discrimination and Mandatory Leave Statutes (CB p352)

i. CA female-only maternity leave statute

1. Sameness argument (see above)

a. women singled out for different treatment based on outdated stereotypes

2. Real difference argument

a. Statute tries to correct discriminatory impact to women from inadequate leave policies

h. Critiques of Abstract Equality

i. See CB pp351-65

i. Issue: to what extent are sex distinctions appropriate today?

i. Intermediate scrutiny is 

1. malleable

2. reflects current conditions

ii. In cases where balancing test allows great judicial discretion, result tends to map towards preferences of elite, American society (of which judges are a part)

j. Other potentially suspicious classifications: disability and sexual preference (see below)

k. Wealth

i. Rational basis review

ii. Exceptions

1. costly, procedural requirements imposed on only one class of litigants

2. wealth linked to other important rights (representation by atty in parental rights case)

l. Physical or Mental Disability

i. City of Cleburne, zoning law/special use permit for group home

1. Mentally disabled group bears some characteristics calling for heightened scrutiny 

a. Immutable characteristic

b. Political powerlessness

c. History of discrimination

d. Discrete and insular minority

e. Irrationality of prejudice and stereotypes

2. Heightened review not appropriate

a. Mental retardation is not a quasi-suspect classification

b. Institutional competence

i. Judicial second-guessing is undesirable

c. No antipathy by lawmakers

d. Group not politically powerless

e. Real differences

i. Statutory distinctions often benefit disabled 

ii. Court not capable of deciding which distinctions are rational or irrational

f. Slippery slope

i. characteristics could apply to many groups and be a barrier to state action through legislation

3. Rational basis applied “with bite”

a. Legitimate goal plus fair and substantial relationship

i. b/c of possibility of invidious discrimination and  animosity

b. Legitimate

i. Bare desire to harm a politically unpopular group

1. Animus

ii. protection inherent in the EPC

iii. Ex- hippie commune / food stamps (Moreno)

c. Court applies rational relation test rigorously to find that denial of special-use permit bore no relation to legitimate state goal

i. Administrative action was unconstitutional, not statute

m. Sexual Orientation, sexual preference, gay marriage

i. see CB pp375-79
ii. Romer v. Evans

1. State ban on local anti sexual orientation discrimination ordinances violates EPC

2. Rational Basis “with bite”

a. Legitimate plus fair and substantial relationship

i. Bare desire to harm a politically unpopular group cannot constitute a legitimate state interest

ii. A state constitutional provision that identifies persons by a single trait and then denies them the right to seek any specific protections from the law is so unprecedented as to imply animosity toward such persons and thus is not related to any legitimate state interest

iii. State cannot restrict a single group’s ability to participate in the political process

b. See also CB pp385-87 for more rationales (1a is narrowest)

3. Issue: does Romer v. Evans prevent state from firing a gay employee b/c of animus?

a. Status as a gay person

b. Rationale basis for GA A.G. firing atty based on sexual orientation (supplement?)

4. Judicial Review of Popular Initiatives and Referenda

a. More review might be necessary b/c law hasn’t gone through republican process (approval of 2 houses plus executive)

iii. Sex = Sexual Orientation Discrimination

1. Baehr v. Lewin (lesbian marriage, HW)

a. Marriage is a fundamental right

b. Strict scrutiny required for discrimination based on sex (in HW)

i. Fed Const only gives gender discrimination intermediate scrutiny

c. Equal burden on both sexes rejected – Loving rationale

i. Motivation of sexism like racism

ii. But here, motivation is anti-homosexuality

2. VT, CA rights clauses significantly different from Fed EPC

n. The Future: Rational Basis vs. Intermediate Scrutiny

i. Whether classification falls on one side of line or other depends whether classification is more likely than not to be irrational

ii. New or undecided categories likely to be put into rational basis with bite

1. Although SC may not create any new categories in the new future, courts are likely to be sensitive to non-economic regulations that affect people b/c of sensitive criteria

iii. Mid-tier review allows legislatures to act, but also allows courts to invalidate certain restrictions

iv. Exam Tip: argue for new classification as well as analyze likely result of mid-tier scrutiny

10. Protecting Personal Rights Through the 14th Amendment 

a. Overview

i. Fundamental Rights (libertarian, DPC)

1. Freedom of contract (Lochner)
a. Parental Rights from Locher era (Meyer) (Pierce)
i. Basic C/L traditions of liberty rationale

2. Incorporation (Palko)
3. Reverse Incorporation (Bolling)
4. Reproduction (Skinner)
5. Contraception (Griswold)
6. Abortion (Roe)
7. Marriage (Loving)
ii. Fundamental Interests (Social based, EP)

1. One person, one vote (Reynolds)
2. Public Education (?)

a. (Brown), (Rodriquez), (Plyler)

3. Durational Residency Requirements

a. Voting

b. Welfare (Shapiro)
c. Medical Care

b. Types of Constitutional Protection

i. EPC

1. Reverse incorporation of EPC to Fed through 5th DPC

ii. Libertarian

1. Constitutional protection

2. Incorporation to states through 14th DPC

iii. 14th Amendment

1. P or I

2. EPC

a. Discrimination against certain classes, use of certain classifications

b. Fundamental rights

3. DPC

a. Procedural DP

b. Substantive DP

c. 14th Amendment’s Privileges or Immunities Clause

i. Textual/ historical perspective of natural law

ii. Slaughterhouse Cases

1. Privileges or Immunities Clause limited to protecting a small set of national rights 

2. Rational

a. language refers to P or I of citizens of the United States, so protection is limited to uniquely federal rights of national citizenship 

i. right to enter/leave states, access federal parks, access navigable waterways

3. Effect: limited clause allows courts to escape 

a. a case-by-case inquiry as to what P or I means, and 

b. shift of power from state legislatures to SC

iii. Note: Article IV privileges and immunities clause protects against states discriminating against citizens of other states

d. 14th Amendment’s Due Process Clause

i. “No state shall make or enforce any law which…shall deprive any person of life, liberty, or property, without due process of law”

1. Note: 5th Amendment DPC applies to Federal Gov’t, but not the States

ii. Application Bill of Rights to States 

1. Rights so important that if a state interferes with a fundamental right, then it has taken away an aspect of liberty

iii. Substantive Due Process

1. Non-fundamental rights

a. Rational Basis review

b. ex - Economic and Social-welfare regulation

2. Fundamental rights

a. Strict Scrutiny

b. ex - Birth Control, Abortion, Family Relations

iv. Procedural Due Process

1. State must use fair procedures when taking a person’s life, liberty, or property
a. Notice and opportunity to be heard before being deprived of life, liberty, or property

2. Note: some believe DPC should be limited to procedural issues, not substantial issues

a. Court should never create a right that cannot be directly supported by constitutional language and history

v. Note: P&I clause found not to incorporate Bill of Rights guarantees

e. Incorporation: Enforcing Un-enumerated Rights

i. Selective Incorporation (Palko v. Conn., double-jeopardy)

1. Test: whether the Bill of Rights guarantee is

a. “Implicit in the concept of ordered liberty”

i. “A principle of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental”

ii. A fundamental principle of liberty and justice which lies at the base of all our civil and political institutions

b. Modern: “fundamental to the American scheme of justice”

2. Fundamental rights not limited by bill of rights

a. Bill of rights does not set outside limits on concept of liberty

b. Ex – proof beyond a reasonable doubt

3. Jot-for-jot incorporation (Modern)

a. If a bill of rights guarantee is incorporated, all the aspects applying to the Fed gov’t apply to the states (bag and baggage)

4. Note: only guarantees not yet incorporated are

a. 2nd amend right to bear arms

b. 5th amend requirement for grand jury indictment

c. 7th amend right for jury trial in civil cases

5. Criticism of approach

a. Difficulty of determining what rights are fundamental

b. Case-by-case approach gives too much discretion to personal views of justices

c. Unpredictable application hamstrings states with uncertainty

ii. Total Incorporation (Dissent in Adamson v. CA)

1. Majority found that Prosecutor/Judge comments about defendant not testifying on own behalf did not violate concept of ordered liberty, 5th amendment not totally incorporated by DPC

2. All the guarantees specified in the Bill of Rights are made applicable by the 14th Amendment’s Due Process Clause

a. Justice Black thought only bill of rights guarantees covered by 14th DPC, not un-enumerated rights

3. Total Incorporation Plus

a. All the Bill of Rights plus un-enumerated rights

4. Criticism

a. Weak historical support

b. Deprives states of opportunities for reform

c. Shifts judicial discretion from fundamental rights to individual guarantees of the Bill of Rights

iii. Issue

1. When is judicial intervention appropriate?

a. When should courts usurp the legislative function?

iv. Reverse Incorporation

1. 14th’s EPC applies to Fed Gov’t through 5th’s substantive DPC (Bolling)
f. Protecting Economic Liberty and Property

i. Liberty of Contract / Substantive Due Process Review

1. Historic: Basic C/L rights used to identify fundamental rights

2. Lochner v. NY, 1905 (40 hr week for bakers)

a. DPC protects against statutes that unreasonable interfere with economic liberty and property interests

i. Substantial justification required 

ii. Justices use own personal judgments

1. refusal to defer to legislative fact finding

b. Freedom to contract 

i. Legitimate purpose

1. Police power may be used to protect public health, safety, welfare

2. Limiting baker’s hours not a health/safety measure since bakers not an especially endangered group

ii. Means must be reasonably related to end

1. limiting hours not sufficient

c. Holmes dissent

i. Constitution does not allow court to invalidate this type of state economic regulation

ii. no substantive due process 

d. Harlan dissent

i. Restrained balancing needed

ii. Deference due to state legislature’s aims

1. any plausible basis sufficient 

2. but there must be some plausible basis

ii. Lochner abandoned during new deal/great depression

1. C/L baselines of liberty are not sacrosanct 

a. Legislature may change baseline 

i. Especially where private actions have a public or social effect

b. Historic Basis - economic crisis of depression and recognized need to allow gov’t to enact reforms

c. Ex - West Coast Hotel v. Parish (1937) - min wage for women upheld

2. Deferral to legislative decision making

a. Public interest presumption for legislation

b. Ex - Lee Optical (1955) - OK requirement of eyeglass prescription upheld 

iii. Standard of review for substantive due process

1. Rational Basis review for economic regulation

a. Constitutional purpose for invading a libertarian interest

b. Virtually any rational relation between means and ends

2. Note: no over/under inclusive analysis (for EP only)

3. Modern: court will only rarely strike down an economic regulation
g. Equal Protection and Fundamental Interests

i. Strict Scrutiny for fundamental interests

1. Two-tier system

a. Strict scrutiny for Gov’t actions that affect a fundamental right

b. Rational basis review for other rights, including important rights 

2. Fundamental Interests must be explicitly or implicitly guaranteed by the Constitution for EPC to apply

a. Mere importance not enough

b. Similar to restraint on creating new suspect classes (Cleary)
ii. Application

1. Rights vs. Interests

a. Fundamental Right = Substantive Due Process

i. Negative right 

1. freedom to be left alone

ii. Libertarian notion

b. Fundamental Interest = Equal Protection

i. Positive interest 

1. freedom to be treated similarly

ii. Allocated by society

2. Two steps to rights protection

a. Trigger for strict scrutiny

i. Fundamental rights analysis

1. libertarian

b. Implementation

i. EP is possibly curable

1. equalitarian

ii. DP is not curable

1. libertarian 

iii. Procreation

1. The right to procreate is one of the basic civil rights of man and is a fundamental, personal right

2. Buck v. Bell (1927, sterilization of purported retarded women)

a. Upheld b/c implied SDP fundamental rights were not recognized

3. Skinner v. OK (1942, habitual criminal sterilization)

a. EPC violated when state applies law to one set of crimes but not another set of similar crimes (fraud vs. embezzlement) 

b. Note: skinner focused on EPC remedies for implementation

iv. Voting

1. Apportionment by population required by EPC (Reynolds v. Sims)
a. Each voter entitled to have an equally weighted vote

i. Majority cannot deny the minority a right to an undiluted vote

1. Popular referendums ineffective

2. “One person, one vote”

ii. Note: state decides voting scheme, but must apply scheme equally

1. no fundamental right to vote

b. Rationale: voting is a fundamental positive interest in modern society

i. Based on political philosophy, not constitutional text or original intent

1. Note: Textual argument says EPC did not incorporate voting rights

2. §2 explicitly deals with states’ ability to deny voting rights

ii. “Republic form of gov’t” clause in disguise

iii. Ely rationale: representation reinforcement

c. Remedy

i. Remedy under strict scrutiny is easy to apply

ii. A remedy under rational basis with bite would be much harder to apply

d. Ely rationale: defective political process prevents equal representation in the legislature

2. Bush v. Gore

a. Vote counting process violated EPC

i. No procedural guarantees to ensure that each vote was counted similarly during recount

1. risk of bias

ii. Note: states commonly delegate voting procedures to counties

b. Narrowest application

i. manual recount supervised by one judge requires same standards to be used

c. Wider application

i. Right to have vote counted means similar processes/standards be used statewide

1. county-by-county variations not acceptable

v. Basic Rights for the Least Advantaged

1. Background

a. Classifications disadvantaging the poor or based on wealth are usually not held to heightened EPC scrutiny (CB p. 366)

i. Wealth (being poor) is not a suspect class

b. Exceptions -- fundamental interests found for:

i. Access to appellate court

1. filing fees for indigent criminal defendants

ii. Voting 

1. Poll tax making it more onerous for poor people to vote

iii. Divorce 

1. filing fees for poor

c. Not exceptions

i. Bankruptcy filing fee

1. rationale: socio-economic regulation

d. Issue

i. How does court draw line between fundamental and non-fundamental interests implicitly recognized by constitution

2. Education

a. Education is not an EP fundamental interest 

i. Nexus with freedom of though, expression, voting not sufficient to raise education to fundamental level

b. EPC protection against discrimination does not guarantee against disparities in educational quality

i. Access to education of a particular quality is not a fundamental right (San Antonio Independent School District v. Rodriguez)
1. School financing based on property values upheld as rational

ii. Impossibility of judicial remedies to find appropriate allocation

c. Note: Fed Const. does not require states to have public schools

d. Note: State Constitutions may provide for equalization

i. CA attempt did not work well - see Prof. Jack Serano

3. Illegal Aliens

a. State discrimination against illegal aliens is usually not suspect 

i. Often a rational reason to discriminate against illegal aliens

b. Exception: denial of public education to children of illegal aliens 

i. Discrimination violates EPC unless it further a substantial state goal (rational relation with bite??) (Plyler v. Doe)
1. absent a congressional policy favoring state rule

2. creation of an underclass not a legitimate goal

ii. imposes an enormous and lasting burden based on a status over which the children have no control

1. analogy to illegitimacy - punishes children for acts of parents

2. possibly that education is a fundamental interest with respect to absolute denial, but not allocation

c. Note: Federal regulation of Alienage held to preempt many state laws due to supremacy clause

4. Theme

a. States may only go so far before impermissibly creating an underclass or caste system

vi. The Right to Travel

1. Right to travel is a Fundamental Right

a. Rationale: National unity principles

i. Basic common sense principals of national citizenship

ii. Source: Art IV P&I, 14th P or I, congressional regulation of commerce, import/export duties

b. Discrimination against non residents

i. Art IV P&I

c. Discrimination against new residents

i. EPC (Shapiro)
ii. 14th P or I (Saenz)
d. Note: law is under-theorized, but linked by commonsense

2. Three components

a. Right of citizen of one state to enter and leave another state

b. Right to be treated as a welcome visitor while temporarily resident in another state

c. Right to be treated like other citizens when travelers elect to become permanent residents

3. State may not deny benefits based on length of residency or other residency criteria

a. Ex - 1 year residency for voting, welfare (Shapiro), or non-emergency medical care at public hospital

4. States may not have degrees of citizenship

a. Ex - Differentials based on duration of residency (Saenz)
5. Note: voting is a fundamental interest for EP, but welfare is not

a. Sometimes, right to travel cases can be conceptualized as middle category EP fundament interest cases

6. Exception for certain items

a. Out-of-state tuition, hunting/fishing licenses

b. Rationale: portability

h. Fundamental Privacy Rights

i. DPC protects liberty (Harlan dissent in Poe v. Ullman)
1. substantive due process is a bulwark against arbitrary legislation

a. balance btw individual liberty and the demands of an organized society

b. certain aspects of liberty are fundamental rights

2. rational continuum 

a. freedom from all substantial arbitrary impositions and purposeless restraints

b. certain interests require a particularly careful scrutiny of the state needs asserted to justify their abridgement 

3. Note: Lochner dead, so cannot use rationale of rights held by “free English people”

i. Contraception

i. Poe v. Ullman

1. Declaratory judgment requires that P 

a. To demonstrate they wish to engage/have engaged in specific (not hypothetical) conduct, and

b. The challenged action poses a real and immediate danger to their interests

2. Court will not determine constitutionality of statute if there is no enforcement by state

a. Anti-conception law not enforced for 80 years, open sales

b. Even if state prosecutor says it will be enforced
ii. Constitution contains guarantee of at least certain zones or areas of privacy (Griswold v. Connecticut)
1. Source

a. Personal privacy is implicit in the concept of ordered liberty w/in the protection of the DPC (J. Harlan)

i. substantive DP needed to protect rights of people (procedural DP not sufficient)

b. 9th amendment: “the enumeration of certain rights shall not be construed to deny or disparage others retained by the people” (J. Goldberg)

i. rejects negative implication created by listing certain rights w/in the Bill of Rights

ii. note: 9th doesn’t create right by itself

c. Incorporation cases (Palko)

i. traditions and conscience of our people

d. w/in the penumbras and emanations of the bill or rights (J. Douglas)

i. 1st freedom of assoc, 3rd troops, 4th search/seizure, 5th self-incrim

ii. note: this may be an attempt to find a textual link, rather than rely on Lochner-like atextual

e. Family immunity from state regulation (Meyers and Pierce)

2. C/L like extension of law

a. tradition builds upon tradition

b. extension of Palko incorporation of explicit and implicit rights (going beyond Bill of Rights)

i. should be a fairly objective and predictable result

3. White concurrence

a. Statute would fail rational relation “with bite”

b. no fair and substantial relationship btw goal and means

4. Black dissent

a. SC has no power to invalidate state laws unless there is an explicit federal right affected (see also above)

i. “If it ain’t there, it ain’t there”

ii. 9th limits fed gov’t power only

b. but modern reading of 9th implies that constitution is not such a finite document

i. gives way of reading constitution to find guarantees for implicit rights

ii. note: 9th does not independently grant any rights of its own

5. Alternative

a. Rational Basis with bite for both economic and social regulations (in contrast to Lee Optical)

iii. Law criminalizing use of contraceptives invalid

1. Infringes on zone of marital privacy

2. Later extended to use by single as well as married persons 

a. zone of individual privacy (Eisenstadt)
iv. Issues

1. Tradition

2. Role of Progress in constitutional interpretation

3. Elite opinion?

4. Consensus view of society v. Counter-majoritarian character of bill of rights

5. What is the Baseline?

a. Libertarian

b. Anything allowed unless explicitly proscribed by BofR

j. Marriage

i. Right to marry is a fundamental right protected by substantive due process

ii. State cannot prevent marriage of

1. People with outstanding support obligations

2. Prisoners

k. Abortion

i. Roe v. Wade

1. Privacy is w/in concept of personal liberty - 14th’s DPC (see above)

a. Protects a woman’s decision whether or not to terminate her pregnancy

b. Rationale: Palko-Griswold
c. Note: issue is more about autonomy than privacy

2. Privacy (autonomy) right not absolute

a. Balanced against state’s important interests in 

i. safeguarding maternal health

ii. maintaining medical standards

iii. protecting potential life

b. Health 

i. interest allows licensing of medical personal and facilities

c. Protecting potential life

i. state’s “compelling” interest reached at point of viability

d. Result: increasing restrictions permitted

e. Doctor’s role

i. required a medical judgment that patient’s pregnancy should be terminated

3. Fetus as Person

a. DPC does not protect fetus

i. Use of “person” in constitution has only post-natal application

ii. Existence of legal abortion prior to mid-19th century
b. Note: if fetus were considered a person, it would change the balance of state vs. woman interests

4. Trimester Model

a. 1st Trimester

i. very little regulation possible

ii. woman’s interests greater than state’s

b. 2nd Trimester

i. more regulation possible 

ii. woman’s health a greater interest for state

c. 3rd Trimester

i. greatest regulation possible

1. except for life/health of mother

ii. fetal viability

5. Issues

a. Interpretation based on Originalist, Rep. Reinforcement, normative interp.

b. Abortion restrictions compel pregnancy

c. Gender discrimination alternative 

i. Hard to implement b/c of EP doctrine

ii. Pregnancy classifications are not gender classifications (woman on both sides of the line, so facially neutral)

1. So, must show that statute was passed consciously to disadvantage women? 

iii. Also a poverty impact (but not a suspect class)

d. Analogies

i. Parade of Horribles 

1. Violinist hypo

a. Choice? What about sexual assault, contraceptive failure

2. Compel abortion

3. Compel organ donation

ii. Here, the slippery slope argument is used to argue for intervention

iii. But these horribles are unlikely to occur in a democracy

1. counter argument: Buck v. Bell
e. ?recognition of implicit countermajoritarian rights?

i. how many need to feel issue is within concept of ordered liberty for court to recognize right?

6. Criticism/Alternatives

a. Substantive due process should have no role

i. concept is wrong from the beginning, not actually part of constitution (judicial restraint)

ii. but what about incorporation and cases like Skinner?

b. Substantive due process has a role

i. but SC got the balance of interests wrong in deciding Roe

ii. should be left to discretion of state legislatures

ii. Planned Parenthood of SE PA v. Casey (1992)

1. State’s legitimate interests from the onset of pregnancy include

a. Protecting the health of the woman, and

b. Life of fetus that may become a child

2. Stare Decisis rationale (in addition to DPC)

a. Core holding not unworkable

i. Woman’s decision a constitutionally protected liberty interest

1. but court does not say that liberty interest alone is powerful enough to strike down abortion regulation

ii. Viability the earliest point at which the state may institute a general ban on abortion

b. Court should not overrule under fire

i. The more controversial a decision, the more stare decisis protection it gets!

c. Reliance interests

i. Unwillingness to restrict a right once its been recognized

d. Factors

i. Whether the rule’s limitation on state power could be removed w/out 

1. serious inequity to those who have relied upon it

2. significant damage to the stability of the society governed by the rule in question

ii. Whether the law’s growth in the intervening years has left the central rule a doctrinal anachronism discounted by society

iii. Whether the decision’s premises of fact have so far changed in the ensuing two decades as to render its cental holding somehow irrelevant or unjustifiable in dealing with the issue it addressed

3. SPD approach 

a. Court applies a reasoned judgment (see CB p.508)

i. Palko rationale

b. Application (CB p.509)

i. SPD protects “personhood”

1. Personal dignity and autonomy

2. Right to define ones own concept of existence, of meaning, of the universe, of the purpose of human life

ii. Right of personhood must be balanced against legitimate state interests 

4. Issue: finding scope of liberty through

a. C/L techniques of analogy to other precedents, or

i. allows for growth and reconsideration

b. deductive logic

i. more static (Scalia approach)

5. Opinion Road Map

a. Joint Opinion (O’Connor, Kennedy, Souter)

i. Trimester system rejected

ii. Undue burden standard

b. Concurrence (Blackmun, Stevens)

i. Roe was rightly decided

c. Dissenters - SDP does not protect abortion as a fundamental right

i. Rehnquist - SDP should only gets rational basis review

ii. Scalia - No SDP at all

iii. Before fetal viability

1. The state’s interest in protecting the life/health of a fetus that may become a child is outweighed by the woman’s right to have an abortion w/out undue burdens or substantial obstacles imposed by the state (Casey)

2. Undue burden

a. state regulations having the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus

i. may be created by laws designed to strike at the right itself

b. Examples

i. Spousal notification

1. Danger of coercion

ii. Husband’s consent w/in 1st trimester

1. Right is personal to the woman

c. Does not include laws 

i. with the incidental effect of making abortions more expensive or difficult to get 

ii. designed to persuade woman to chose childbirth over abortion (unless it is a substantial obstacle)

1. structural mechanism to express profound respect for life of the unborn

d. Undue burden standard replaces strict scrutiny / fundamental rights approach

3. Not undue burdens

a. Informed consent

i. state may require 

1. women to give written, informed consent

2. physician provide truthful info about nature of procedure, health risks, probable age of fetus

b. Waiting Period

i. 24 hour waiting period

1. if tied to making an informed consent?

c. Data collection

i. record keeping and reporting provisions reasonably directed to preserving maternal health

d. Parental Consent or Notification (w/ judicial bypass option)

i. notice given to one/both parents of unemancipated minor plus 48 hour waiting period

ii. as long as court order can be obtained if no notification is w/in minor’s best interest

e. Determining fetal viability

i. instead of using trimester system (Webster)

4. Unclear

a. Special facilities/approval by more than one physician 

i. are these still undue burdens after Casey?

iv. After fetal viability

1. Abortion may be prohibited except when necessary for the preservation of the mother’s life or health

a. Note: life/health exception would be needed to survive rational basis scrutiny (Rhenquist dissent in Roe)

b. Issue: would an exception for rape/incest be required?

2. Viability

a. Determining viability is a medical question: state cannot unduly interfere with physician’s judgment 

b. State may require tests that are medically prudent and useful in determining viability

i. state has a compelling interest in determining point of viability

v. Public benefits

1. No right to receive public funds for abortion

a. No extra DP barriers

b. EP claim survives rational basis review (see wealth, above)

2. State need not permit public employees or use of public facilities to perform abortions

l. Consensual Sexual Activity

i. Consensual homosexual sodomy not protected by the right of privacy (Bowers v. Hardwick, 1980’s) 

ii. Rationale

1. Zone of marital, family, and procreation privacy does not extend this far

2. No general constitutional protection for adult consensual sexual activity

3. “Homosexual sodomy” not a fundamental interest

a. Test

i. Not implicit in the concept of ordered liberty, or

ii. Deeply rooted in this nation’s history and traditions

b. Note: this is not the test used in Casey (see above)

4. Reluctance to recognize new rights through SDP

a. Great resistance to recognizing rights through judge-made law having no cognizable roots in the language or design of the constitution

i. Court fears illegitimacy 

iii. Dissent: statute violates right to be left alone

1. Right to be free of gov’t interference in making certain private decisions (decisional aspect)

2. Right to privacy of certain places without regard to the activities that go on there (spatial aspect)

a. 4th amendment roots

iv. Level of Abstraction issue

1. issue framed in a very non-abstract way

2. Court framed issue not as one of personhood but on specific conduct

v. EPC issue

1. Sodomy statute cannot apply to heterosexual/married people

2. Can state selectively enforce statute against homosexuals?

a. Discrete and insular minority?

b. Heightened scrutiny?

c. Desire to harm unpopular group?

3. Romer v. Evans invidiousness

a. see William Eskridge, Jr., Bowers v. Hardwick Reconsidered, 1998 U. Ill L. Rev. ??

b. but Bowers not about participation in ordinary political processes

c. Romer about status, Bowers about conduct

vi. Holding illustrates criticism of allowing judges to create SDP rights

1. Bowers shows problem of unconstrained judicial discretion 

2. Results map to subjective viewpoints of judges

vii. Morality as a rational basis for law

1. assumes traditional morality is a sufficient for rational basis

a. in contrast with Roe

viii. Problem of assumptions

1. Harlan dissent in Poe assumes state’s can regulate non-marital sexual activity

ix. Should Bowers be overruled?

1. Stare Decisis

a. But Bowers did not recognize a right

b. no reliance on social construct created by case

c. legitimacy of court

2. Tradition of regulation

a. Recognition of SDP rights decreases the validity of supporting regulation based on tradition 

x. Note: many states extend privacy protection based on stronger privacy rationales w/in state constitutions

m. Right to Die

i. Assumption that competent person has a constitutionally protected liberty interest in refusing unwanted medical treatment (Cruzan)
1. but right might be outweighed in some instances by state’s interest in preserving life

2. Incompetent person 

a. state may refuse to allow medical procedures to be terminated except where there is clear and convincing evidence that this is what the patent would have wanted

ii. DPC does not include a general right to commit suicide or to receive assistance in doing so (Washington v. Glucksberg, 1997)
1. distinction btw active and passive steps (like refusing treatment)

2. DP Analysis

a. Is there a fundamental right which is objectively deeply rooted in this Nation’s history and tradition and implicit in concept of ordered liberty

b. What is the careful description of the asserted fundamental liberty interest?

i. Nation’s history, legal traditions, and practices provide guideposts for responsible decision making that direct and restrain the SC’s exposition of the DPC

3. Rationale

a. Tradition of regulation trumps personhood

i. But 5 justices distance themselves from this rationale

b. Facial challenge to whole law

i. Valid state interests

ii. Personhood not invaded so fare that there are no other options besides judicial relief

c. Slippery slope

i. Holland

4. Assisted suicide = help in committing suicide

iii. Open question – Terminal Patient

1. Rights of a competent person facing imminent death who voluntarily seeks to hasten it because of great pain that cannot be relieved by medication

2. Glucksberg suggests SDP right might exist in this situation

3. Ex  - OR Death with Dignity Act - see compassionindying.org

n. Grandparent’s visitation rights (Troxel, 2000)
i. 7 members of court recognized that a mother has a SDP right to raise her child free of state interference 

ii. But facts must be sympathetic enough to get a majority of justices to agree

o. Deprivation of Civil Rights under color of state authority (41 USC §1983)

i. Sovereign immunity may closes off all other options except for SDP rights

ii. Court does not want §1983 to protect against simple tort law claims

iii. Arbitrary and burdensome restraints vs traditional notions

1. Level of abstraction issue

iv. Note: standard for discretionary act by state official (rather than a statute or policy) is the “shocks the conscience” test

11. Federalism: State v. Federal Power

a. Powers of Congress

i. Doctrine of enumerated powers

1. All legislative herein granted shall be vested in Congress - Art I, §1

a. Enumerated powers - §8

2. 10th amendment: The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States, respectively, or to the people

ii. Doctrine of implied powers (McCulloch v. Maryland)
1. In addition to enumerated powers, certain broad federal powers are to be implied from the Necessary and Proper Clause 

a. Congress has the power to “make all laws, which shall be necessary and proper for carrying into execution the foregoing powers, and all other powers vested by this Constitution in the Government of the US, or in any Department or Officer thereof.” Art I, §8, cl 18

i. Necessary = convenient, not “absolutely” necessary

ii. Occurs within power granting, not power limiting provisions (see §9)

b. Expression of enumerated powers does not create inference that powers are strictly limited

i. extension of 9th amendment’s suggestion on how to interpret constitution (see above)

2. Congress may use any appropriate means to achieve the ends specified in the enumerated powers

a. Nexus to one or more of the enumerated powers needed

b. Any means not prohibited by the Constitution

i. Ex – Bill of Rights guarantees

c. Congress, not the SC, determines the need for particular means

i. Congress not limited to only those means absolutely necessary

1. “necessary” interpreted very broadly 

ii. Congress’ motive is irrelevant 

3. Rationale

a. Original Intent

i. States have no original power to tax federal entities

1. Implied from Supremacy Clause (not focus of opinion)

b. Textual

i. Constitution proceeds from the people, not the states

1. Social Contract arising from popular sovereignty

2. Preamble: “We the people, …”

3. People in general vs. people in their states

ii. Public interest trumps states rights

1. Issue is not one of disputes btw sovereign entities, but one of how the constitution should operate for purpose of benefiting the people 

iii. Note: 10th amendment is ambiguous

c. Representation Reinforcement

i. US not represented in state legislatures

ii. Uniformity for the application of national laws/powers within the states

iii. Allowing taxation is dangerous to national unity

4. Anti-rationale

a. Federal constitutional is grant of limited powers only

i. Contract amongst the sovereign, independent states

ii. Ambiguities should be interpreted in favor of the states

b. States always held power to charter banks

5. Two issues in case

a. Congress’ power to charter a national bank

b. State’s power to tax such a bank

iii. Concurrent federal and state power

1. Supremacy clause – a state law will be held void under the Supremacy Clause if it would retard, impede, burden, or otherwise stand as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress in enacting the federal law (McCulloch)

a. Applies even where state law enacted for a valid purpose and not to frustrate federal law

iv. Absence of federal (or state) power

1. Requirements for members of Congress are exclusive (US Term Limits v Thornton)
a. Age, citizenship, residence requirements

b. Neither Congress nor the states may alter or add to these qualifications

2. Rationale

a. Additions would be contrary to Framer’s intent of a uniform national legislature elected by the people voting for whom they wish

b. States retain all the rights of sovereignty they had before 1789, except those divested of the states by the constitution

i. No original power to regulate federal representatives

c. Kennedy Concurrence – separate sovereign spheres

i. Two political systems, federal and state, may not cross over into each others systems

d. People in general theory over people within their states

v. Values and Goals of Federalism

1. Sources

a. Constitution

b. Letter from Geo Washington (see app 1)

c. Federalist 51 (see app 2)

2. Protecting liberty

a. States and federal gov’t act as a check on each other

3. Republicanism

a. Groups get start in political system at local and state level

4. Efficiency

vi. Policy

1. Important sphere for fed gov’t

2. but states should have a reserved police power

12. Commerce Power

a. Congress’ power to regulate commerce among the several states - Art. 1 sec. 8

i. Policy

1. Removing impediments to an efficient national market

a. Fed gov’t less beholden to local interests

2. interstate and international contagion

a. ex - vice of gambling (lottery tickets)

3. national standards of safety and fairness

a. minimum standards prevent race to the bottom

ii. Motivation of drafters

1. to give federal power over matters where 

a. states are incompetent to act properly, or

b. the harmony of the US would be interrupted by the exercise of individual legislatures

2. see p. 766

iii. Issues

1. how to adjust to move from local economy to an integrated national economy when the text of the constitution is rigid

b. Congress has the power to regulate all commerce or activity that affects more than one state (NLRB v. Jones & Laughlin Steel, 1937)
i. except for activities that are completely internal to a single state (Gibbons v Ogden, 1824)
ii. except for activities that so remotely or trivially affect other states that to uphold regulation would obliterate our concept of federalism (NLRB v. Jones & Laughlin Steel)
c. Gibbons v. Ogden, 1824

i. Commerce power includes the ability to affect matters occurring within a state, so long as the activity has some commercial connection with another state

1. broad definition of commerce (more than just an exchange)

2. among the states = affecting or involving more than one state

ii. 10th amendment no bar - not an independent source of limitation to congressional commerce power

d. The rise of formalist limits

i. Theories of commerce power

1. channels and facilities of interstate commerce

a. current of commerce (Swift)
2. activities that have a national economic effect

a. directly affect (Shreveport)
ii. National economic effect

1. Early Dualism: Manufacture vs. Commerce (US v EC Knight, 1895)
a. Congress cannot forbid a local monopoly in manufacture 

i. not directly related to interstate commerce

b. Some areas meant to be left to state regulation, else almost everything would be under commerce power

i. Slippery slope argument

c. Direct and logical relationship to interstate commerce required

d. Exception: when goods are always within the stream of commerce (Swift, cows and meat packing)

2. Later: Substantial Economic Effects

a. Only a “close and substantial relationship” necessary

b. Interstate railroads carrying goods produced and sold locally are subject to commerce power (Houston, E&W TX Railway - The Shreveport Rate Case, 1914)
i. Local markets compete with markets in other states, railroad’s rates and services have an effect in those states

iii. Channels and Facilities of interstate commerce

1. plenary power over interstate carriers, roads, and transmission facilities

a. Police Power to prohibit commerce 

2. includes authority to exclude from shipment or travel any goods, persons or activities found by Congress to be harmful to the public health, safety, welfare, or morals (“outlaws of commerce”)
a. Commercial items such as lottery tickets (Champion v. Ames - The Lottery Case, 1903) 

b. note: congress’ motive is irrelevant

3. Exception for employer-employee relationship

a. SC struck down prohibition on interstate transport of articles produced by children younger than a certain age (Hammer v. Dagenhart, The Child Labor Case, 1918) 

b. SC saw law as regulating local manufacture, not commerce

i. Unlike lottery, where the tickets themselves were evil, articles produced by children are not evil, and the evil activity (child labor) does not directly affect interstate commerce

ii. Purpose is not really to regulate commerce occurring among the states

iii. Fear of the slippery slope

c. Holmes Dissent

i. So long as Congressional regulation falls within enumerated power, the fact that it has a collateral effect upon local activities otherwise left to state control does not render the statute unconstitutional

ii. 10th amendment no bar – if within enumerated power, it does not matter how substantially it impairs the state’s ability to regulate what would otherwise be local affairs

iv. Summary

1. Regulation power does not always include power to prohibit 

a. Unless “outlaws of commerce”

2. Commerce does not equal manufacture of goods that could later be sold into commerce

3. Among the states

a. Direct vs. indirect effect

4. Cases show preference for

a. No regulation over any regulation

b. State regulation over federal regulation

e. The demise of formalist limits

i. Activities that take place wholly intrastate may still affect other states and are subject to congressional regulation (see Jones & Laughlin, 1937, above)
1. Expanded substantial economic effect test (see Shreveport above)
2. note: commerce clause may be used to both prohibit as well as encourage commercial and noncommercial activities

3. Wickard upheld wheat quotes, allowing regulation of intrastate activity with only a remote, indirect effect

a. Aggregation theory

ii. US v. Darby, 1941

1. Upholds the Fair Labor Standards Act, which prevents

a. Interstate shipment of goods made under substandard conditions

i. No distinction btw goods which are inherently evil and goods produced under bad conditions

ii. overrules the child labor case (above), 10th amendment held to be no bar

b. Manufacture of goods under substandard conditions

i. A factory that produces goods within the state may have working conditions regulated by Congress if the goods compete with goods produced in other states

ii. substandard working conditions may destroy competition, thus having an effect in other states

iii. overrules EC Knight/manufacture is a local activity 

iii. Civil Rights Application

1. Commerce clause provides a constitutional hook to attack private action

a. 14 amendment, sec 1 applies to state action

i. concern that sec 5 power of congress to enforce 14th amendment would not cover private action 

b. state action affects some, but not all, private action

i. Ex - impliedly relying on property law to exclude Minorities from one’s property

c. But some action is so wholly private as not to be a form of state action 

i. Ex - decision whom to serve at a restaurant

2. A motel that serves interstate travelers may be barred from engaging in racial discrimination (Heart of Atlanta Motel v. US, 1964)
a. such discrimination may deter persons from traveling, thus having an effect in other states

b. CRA of 1964 ban on racial discrimination in interstate transportation, restaurants, hotels and other places of public accommodation

c. Note: purpose of statute is social, not economic

i. Issue: is there a legitimate federal interest in having a uniform policy?

1. states incompetent?

2. national harmony?

3. A restaurant that purchases supplies from other states may be barred from racial discrimination

a. such discrimination may affect the quantity of the restaurant’s business, thus having an effect in other states (Katzenberg v. McClung, 1964)
b. Note: Commerce Clause may be used to attack racial discrimination generally

i. racial unrest has a generally depressant effect on local business, which will affect those in other states who deal with the local business

iv. Standard

1. Commerce affected

a. Any rational basis supporting a congressional finding that a regulated activity (substantially) affects interstate commerce, and

i. Directly or indirectly

ii. Including aggregate effects of many small producers

2. Means

a. Whether the means selected by Congress are reasonably adapted to the end sought to be achieved

3. Motive irrelevant

a. The motive and purpose of the regulation are matters for the legislative judgment 

i. Constitution places no restriction on motive and courts have no control over motive

1. deferential rationale basis review

ii. Note: Judiciary is not well suited to balancing the costs and benefits of regulation

b. Permissible to have a social purpose for regulating activity with national economic effect

i. Note: allowing social motivations opens door to “national harmony” rationale that is not specifically included in the commerce clause language

v. Result after Civil Rights cases and Darby

1. 10th amendment reduced to a truism

2. dual federalism idea of EC Knight abandoned

3. formal distinctions as to subject matter marginalized (Heart of Atlanta)
4. congress can regulate anything -

a. once it enters commerce under the outlaws-of-commerce theory (Lottery Case)
b. before it enters commerce under the current-of-commerce theory (Swift)
5. Congress can regulate intrastate activities by showing a substantial effect on interstate commerce (Darby)
a. Small transactions may be aggregated to show effect (Wickard, wheat)
b. Including search through trashcans and food bins (McClung)
vi. Reverse slippery slope problem

1. problem of setting even a low standard that would not grow to restrict Congress’ commerce power

a. ex - Wickard: grain quota applies to small farmer producing for own use (aggregation permitted)

2. issue: Limits of congress’ power left up to congress itself

f. The revival of formalist limits (Lopez)
i. To be within commerce power, a federal law must either

1. Regulate economic or commercial activity that can substantially affect interstate commerce, or

a. ex- local activity

2. Require that the regulated activity be connected to interstate commerce

ii. Statute barring possession of a gun in a school zone does not substantially affect interstate commerce (US v. Lopez, 1995)
iii. Three board categories of activity that may be regulated under Commerce Clause

1. Regulation of use of the channels of interstate commerce (Darby, Heart of Atlanta)
2. Regulation and Protection of the instrumentalities of interstate commerce, or persons and things in interstate commerce (Shreveport, Perez)
a. Even though the threat may come only from intrastate activities

3. Regulate (economic) activities that have a substantial relation to interstate commerce

a. Ie - those activities that substantially affect interstate commerce (Jones & Laughlin)
iv. Federalism

1. Commerce clause power is subject to outer limits

a. Commerce clause power does not extend to effects upon interstate commerce that are so indirect and remote that to allow regulation would effectively obliterate the distinction between local and national gov’t (see Jones and Laughlin, above)
b. Commerce clause should not be interpreted so as to have no limitation on Federal Power

i. Ex - generic “costs of crime” or “reduction of national productivity” reasoning not allowed

2. Powers delegated by the constitution are few and defined.  Those which remain in the State governments are numerous and indefinite.  Federalist 45

3. Double security for liberty

a. Healthy balance of power between the States and the Federal Govt will reduce the risk of tyranny and abuse from either front

v. Economic activity hook required (Commercial Sphere)
1. Regulation under the Commerce Clause requires a connection to some sort of economic enterprise

a. Effects may be viewed in the aggregate

2. Factors

a. Transactional activity (Darby)
b. Escape from having to engage in transactions (Wickard)
c. Refusal to engage in transactional activity (Heart of Atlanta)

3. Dissent: no real difference btw local activities that have identical effect upon interstate commerce but where one is commercial and the other is non-commercial 

vi. Jurisdictional Requirement 

1. Legislative Findings

a. Formal findings not normally required, but help Court evaluate legislative judgment that activity affects commerce 

b. But simply b/c Congress may conclude that a particular activity substantially affects interstate commerce does not necessarily make it so

i. Court need not defer to congressional belief that activity affects commerce

2. Whether activity sufficiently affects interstate commerce is ultimately a judicial, not a legislative, question
3. Alternative: include an individualized connection to “affecting commerce”, or “moving in interstate or foreign commerce”

a. Form vs. Substance still important

4. Note: Court’s role in statutory interpretation

a. b/c commerce power is so broad, the court has a major function of interpreting federal statutes to find whether congress intended its regulation to apply to a particular activity

vii. Traditional Spheres

1. Court will look deeply at federal regulations which affects areas traditionally within the sphere of exclusive state control

a. Ex - education, family law, road building, police/fire protection

viii. Aggregation

1. aggregation is possible for regulation of economic conduct 

a. court will probably continue to be deferential

2. but aggregation of non-economic actions not allowed 

ix. Dissent

1. Risk of new era of judicial line drawing akin to Lochner Era, overturning of prior precedents

x. Issue: how much federal law is invalidated by Lopez?

1. ex - federal environmental regulation (predicated on commerce clause)

2. lower courts resistant to seeing Lopez as a see change

a. but still must seek an economic hook

b. aggregation possible once an economic hook is found

c. Precedent used as excuse to uphold pre-Lopez statutes

g. Criminal Conduct (Morrison, 2000, Violence Against Women Act)
i. Congress may not regulate non-economic, violent criminal conduct based solely on that conduct’s aggregate effect on intrastate commerce

1. Lopez rationale to limits on Commerce Clause power

2. Repression of violent crime and vindication of victims is the province of state law

a. Regulation and punishment of intrastate violence that is not directed at the instrumentalities, channels, or goods involved in interstate commerce has always been the province of the states

3. Slippery Slope argument - if this is OK, then almost any type of crime could be regulated by Congress 

ii. §5 argument (14th amendment EPC) (see below)

1. state action required for §1 trigger

a. cannot be individual perpetrator

b. insufficient state system

i. states not doing an appropriate job in exercising their police power in this area

2. remedy does not fit congruence and proportionality test

a. remedy not targeted to state actors

b. alternative state remedy available

i. no rationale for why Federal Forum is better 

13. 11th Amendment - State Immunity

a. “The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State.”

b. State immunity against suit is granted under 11th amendment

i. appears to delete clause from Art. III, §2 which allowed diversity of citizenship to allow non-citizen to sue another state in fed court

ii. interpreted to grant sovereign immunity to state, allowing states to avoid suit in federal court no matter who the plaintiff is or what the case is

1. ie - congress has no power to subject states to suit for money damages

c. Exceptions to state sovereign immunity

i. injunctions against state officers

1. does not allow damages

ii. suit against states by federal gov’t for money damsages

iii. subdivisions of state 

1. counties, cities

iv. voluntary waiver of sovereign immunity by state

1. encouraged by offer of federal money (conditional federal spending)

v. congressional abrogation of sovereign immunity

1. ex - Title VII, ADA, ADEA: when applied to states

2. involuntary to states

3. prior rationale - commerce clause

4. remaining rationale: Congress has explicit power under 13th, 14th, 15th amendments to subject states to suit
a. Congress’ enforcement power (ex - §5 of 14th amend), trumps 11th amendment

i. Later amendments impliedly repealed 11th amend with respect to that amendment

b. Affects ability of private citizens to enforce federal legislative civil rights against states

5. Application

a. Title VII OK - discrimination based on race given strict scrutiny

b. ADEA not OK - discrimination based on age given only rational basis review (Kimel)
i. If upheld, would allow anything

c. ADA not OK - discrimination based on disability given rational review with bite (Garrett)
i. leg history contains finding of discrimination, but in private context

ii. application to states requires leg history findings about constitutional violations by states

vi. Issue: next area of attack is congress’ power to entice voluntary state waiver through offers of money

14. Congressional Authority to Enforce Civil Rights

a. Issues

i. §5 of the 14th Amendment

ii. Limitations on judicial and congressional power

iii. state action doctrine and congressional power to enforce constitutional rights

b. Overview

i. Congress has special powers to enforce the post-Civil War amendments – 13th, 14th, 15th
ii. Congress probably can’t prohibit purely private discrimination under the 14th and 15th amendment

1. But congress can prohibit purely private discrimination under the 13th amendment, if it finds that the discrimination is a “badge or incident of slavery” (limited scope)

iii. Congress has some power to define the scope of the post-Civil War amendments

1. Congress may have the right to expand the meaning of these amendments

a. To define them in a way that causes more gov’t action to run afoul of these amendments

b. Note: this area is uncertain
2. Congress can not reduce the scope of these amendments

c. Early Holding - The Civil Rights Cases, 1883 

i. Congress’ enforcement power under the 14th amend permits it to restrict only state action, not private conduct 

1. EP and DP apply by their own terms solely to state action

a. §5 grant of power to congress does not authorize congress to regulate solely private conduct

2. Modern application: In the absence of congressional legislation, court will not find conduct that is exclusively private to be violative of these 14th amend guarantees

3. Alternative/Dissent

a. §5 could be broader than §1 if congress is allowed to define citizenship rights granted by §1 - congress has power to expand rights, even where court could not recognize right on its own

ii. 13th amendment applies to private action, but only that which implicates slavery

1. slavery interpreted narrowly, does not include vestiges and remnants of slavery

2. ex- discrimination in accommodation is not slavery

d. Two-Step Inquiry used in Civil Rights Cases

i. Substantive provision 

1. For congressional enforcement power to be invoked, there must be a violation of a substantive provision (as defined by the court)

a. 14th amend, §1; 13th Amend §1

ii. Enforcement provision 

1. is legislation useful and appropriate?

a. Under the “necessary and proper” clause

e. Congress’ Power

i. Remedial

1. two part test:

a. Constitutional violation

b. Appropriate remedy

2. Constitutional Violation

a. Judicially defined (not determined by Congress)

b. Occurring somewhere in the past, present or future
3. Appropriate Remedies

a. Legislation which deters or remedies constitutional violations can fall within the sweep of Congress’ enforcement power even if in the process it prohibits conduct which is not itself unconstitutional

b. Preventative/Prophylactic measures OK if enough risk exists

i. But preventative measures may require actual legislative findings of harm 

ii. Substantive

1. power to act w/out a judicially cognizable constitutional violation

2. note: Congress’ does not have the ability to dilute civil rights

3. not applied directly in recent cases, but breadth of remedial power may allow same result

f. Voting Rights Act

i. Policy

1. open voting to historically excluded people of color, by 

a. abolishing literacy test and other barriers, and

b. preventing new barriers or other dilution of voting

i. unless state can show:

1. no discriminatory purpose/intent, and

2. no effect on minority voting 

2. Rationale for preventative measures

a. Alternative to case-by-case approach

ii. Voting Rights Act of 1965 upheld (South Carolina v. Katzenbach, 1966)

1. Violation of Substantive Provision still required

a. Literacy Tests are not per se unconstitutional in a single specific court case (Lassiter)
b. But legislative history shows numerous violations through use of literacy tests

i. Thus, Court will permit Congress to find violation generally
ii. Court defers to Congress’ fact finding ability

2. Appropriate Remedy

a. Rationality Standard

i. Congress’ power to enforce 15th amendment interpreted broadly – any rational means could be used to enforce ban on racial discrimination in voting

1. McCulloch’s Necessary and Proper = useful and appropriate

b. Abolishing literacy test

i. VRA may be over-inclusive, but OK considering scope of the problem

1. especially considering lack of alternatives w/out problems

c. Preventing new barriers /changes w/out approval

i. Intent and/or effect upheld 

ii. But remedy is very invasive of state’s rights, distrustful of even local federal judges

3. Summary

a. Specific remedies permitted

i. congress not limited to forbidding violations in general terms

1. especially where there is a difficulty in case-by-case enforcement by the courts

ii. Congress can use its §2 enforcement power to outlaw practices a court would not on its own find to violate §1

1. ex – literacy tests (not per se unconstitutional in themselves)

b. If Congress can show a substantive violation, court will be deferential regarding remedy chosen

iii. Ban on NY’s imposition of literacy test for non-English speakers upheld (Katzenbach v. Morgan, 1966)
1. Remedial Theory 

a. Substantive Violations

i. Discrimination in Public Services

1. Discrimination in public services shows Washington v. Davis intent 

a. Note: this would be a 14th amend problem (national origin, not voting/race)

2. Ban is attempt to secure non-discriminatory treatment by gov’t in providing public services

ii. Voting Discrimination

1. Test tainted by impermissible purpose of denying right to vote to Puerto Ricans

2. Similar to SC v. Katzenbach
b. Rational Basis Review applied

i. VRA contained no specific leg history about NY

ii. Issue: Does congress have a rational basis to believe fact existed?

1. it is enough that Congress could have perceived a need for legislation

2. McCulloch standard for what constitutes appropriate legislation

a. Congress could reasonably have concluded…

3. Congress trying to remedy real constitutional violations

a. Court trusts that this is what Congress did

2. Substantive Theory

a. Congress has power to define scope of constitutional guarantees

i. Congress not bound by Court’s interpretation of substantive guarantees

1. Note: judicial deference to congressional interpretations of the constitution is contrary to Marbury v. Madison (and to Civil Rights Cases)

ii. §5 is a positive grant of legislative power authorizing Congress to exercise its discretion in determining whether and what legislation is needed to secure the guarantees of the 14th amendment

1. Congress has the power to promote 14th amendment values regardless of evidence of actual violation

b. One-way Ratchet Theory (Brennen Footnote 10 in Katzenbach v. Morgan)

i. Congress may only enlarge, but not restrict guarantees

ii. Congress has no power to restrict, abrogate or dilute 14th amend guarantees

1. rationale: restriction is not an enforcement of 14th amendment guarantees

iii. issue: how would this apply to balancing issues like

1. AA (minority vs. majority)

2. Fetal Rights (mother vs. fetus)

c. Note: no majority has been willing to apply a substantive theory since this case, theory directed repudiated in Boerne, Free Exercise case
iv. Extension of Vote to 18 year-olds, (Oregon v. Mitchell, 1970) 
1. Congress’ right to grant vote to 18 yr olds not upheld for State elections (only Federal upheld)

a. Classifications based on age not given heightened review

i. Deference to state legislature’s decision not to grant vote

ii. Age does not fit into discrete and insular rationale

iii. Note: age does not qualify for 15th amend protections against racial discrimination

b. No violation of a substantive provision as court has defined

c. Court did not defer to Congress’ fact finding ability or the substantive theory to define scope of guarantee

i. §5 power must still be based on a §1 violation

2. Case suggests that congress may not always define scope of 13, 14, 15 amendments

a. Congress may not do so where voter qualifications are at issue and no racial discrimination is alleged

i. Congress’s power under §5 linked to level of EP threat under §1

1. rational basis = small power

2. heightened scrutiny = expanded power

b. Undecided: whether congress may do so if voter qualifications are not involved or if racial discrimination is alleged
3. also: ban of all literacy tests outside VRA states upheld

a. Significant risk of discriminatory use - SC v. Katzenbach rationale

4. note: in rational basis review, court defers to legislature b/c of legislature’s ability

a. but should court defer to state legislature when Congress has a different view and supremacy clause places Congress above state legislatures?

v. Pre-Clearance Procedures of VRA - as applied challenge (City of Rome v. US, 1980) 

1. Occurs after Washington v. Davis intent found necessary for regular cases 

a. City proves no discriminatory intent, but does not prove lack of discriminatory effects

2. Congress can (still) prohibit procedures that have either the purpose or effect of restricting the right to vote on account of race

3. Remedial authority very broad

a. Constitutional Violation

i. Shown by VRA leg history 

b. Appropriate remedy

i. Prohibition of measures whose effect would be discriminatory is an appropriate way of barring purposeful discrimination

1. at least in those jdxs where there was already evidence of past discrimination

ii. discriminatory intent hard to prove, especially in such jdxs

1. discriminatory effects raise worry of discriminatory intent
2. Linkage theory (ie where there’s smoke there’s often fire)

iii. Preventative Measures OK when enough of a risk exists

1. Over-inclusive allowed, only a reasonable fit required

c. almost functional equivalent of right by congress to re-define the substance of constitutional guarantees

i. but case not based on Morgan substantive theory

4. Note: discriminatory intent still required for straight 15th amendment challenges

g. Free Exercise of Religion (City of Boerne v. Flores, 1997)

i. Free Exercise of Religion analyzed on a Washington v. Davis intent model

1. religious freedom not violated by facially neutral law enacted without discriminatory intent even if burdens are created

2. note: Free Exercise clause applies to states through 14th DPC

ii. Congress may not redefine the scope of the Free Exercise Clause

1. Ex – Religious Freedom Restoration Act sought to impose strict scrutiny for evaluating burdens created by generally applicable laws like zoning

a. Unintentional, substantial burdens should require a compelling interest

iii. Congress has power to enact remedial or preventative measures to enforce a constitutional guarantee

1. But Congress cannot alter the meaning of a guarantee

a. Allowing Congress to alter meaning would put Constitution on level with other, changeable legislation

i. Constitution should be the superior, paramount law, unchangeable by ordinary means (Marbury)
ii. Judiciary interprets constitutionality of laws - core Art III judicial power

2. Effect: narrows Congress’ power under §5

iv. Appropriateness of remedial measures

1. considered in light of the evil presented

a. strong measures appropriate to address one kind of harm may be inappropriate to address a lesser kind of harm

2. little evidence of intentional discrimination against free exercise of religion

a. Leg History of VRA held as model (very high standard)

h. Recent §5 Cases

i. Held congress has an insufficient basis for concluding states engaged in a pattern of constitutional violations

1. Prophylactic measures -- remedial trigger requires a pattern of violations

a. (Florida Prepaid, patent remedies and 11th amend bar to money suits)

2. ADEA, ADA  - not applicable to states

a. no  leg history showing pattern of violations by states

3. See 11th amendment above

4. note: court says City of Rome and VRA are fine

ii. “Congruence and Proportionality” test
1. Congruence: fit of statute to problem addressed
2. Proportional: whether remedy is appropriate to address harm 
i. Jones v. Mayer, 1968
i. §2 of 13th allows Congress to reach private conduct
1. but only applies to racial discrimination
2. Court takes a very deferential approach
j. Issue
i. Should constitutional norms that are under-enforced by the Court be allowed to be enforced by Congress? 
1. ex - intent vs. effects for discrimination
15. Other Congressional Powers 

a. Taxing and Spending Powers 

i. Tax and Spend Clause: “The Congress shall have Power to lay and collect Taxes, Duties, Imposes, and Excises, to pay the Debts and provide for the common Defense and general welfare of the US” - Art. 1, §8

ii. Spending powers not limited to enumerated powers
1. rationale: taxing and spending are themselves enumerated powers, so taxing and spending does not have to be in furtherance of an enumerated power
2. Congress can tax and spend to achieve the general welfare
a. Note: congress can’t regulate for the general welfare
i. substance over form
iii. Congress may use its conditional spending power to indirectly achieve a result that it would otherwise be prohibited from doing directly (South Dakota v. Dole, 1987, federal highway funds only for states with 21 drinking age)

1. ex – depriving states of money unless they achieve a specific regulatory result
2. unless state action violates individual constitutional rights
3. A 10th amendment limitations on direct congressional regulation of state affairs does not concomitantly limit the range of conditions legitimately placed on federal grants
iv. Restrictions on spending
1. must be in pursuit of general welfare
2. conditional requirements must be unambiguous
3. conditions must be related to federal interests 

4. independent constitutional bar
v. General Welfare
1. rationale basis test used (court defers to Congress)
vi. Unambiguous Requirements
1. to enable states to exercise choice knowing, with full knowledge of the consequences
2. ex - buried or unclear statements 
vii. Federal Interests in particular national projects or programs

1. Related to expenditure of federal funds
a. ex - interstate highway system and safety

2. Cannot attach unrelated regulatory hooks on money

a. Ex - highway money contains child labor conditions

3. Level of abstraction issue

a. Ex - highway construction or safe and effective transportation

b. Note: court will be deferential

viii. Independent Constitutional Bar

1. conflict with Other constitutional provisions

2. ex - violations of independent constitutional rights
3. note covered: general federalism principles
ix. Note: conditions may not be overly coercive
1. financial inducement might be so coercive as to pass the point at which “pressure turns into compulsion”
x. Issue

1. will Rhenquist court allow Congress to use tax or spend  power to “regulate” indirectly what it may not do directly

a. ex - tax on guns w/in 1000’ of school

2. Does Dole leave too much wiggle room to Congress after Lopez? 

b. Treaty Power: Powers granted to congress outside of article I

i. President may make a treaty, but it must be ratified by 2/3rds of the Senate – Art II, §2

1. Power to ratify treaties is, in effect, an enumerated legislative power
a. similar to specific powers of Art I, §8
ii. Even though subject area might not otherwise be within Congressional control, it if falls within the scope of an otherwise valid treaty, it will be valid as a “necessary and proper means” of exercising the treaty power (Missouri v. Holland, 1920)

1. Treaty is binding on the states under the Supremacy Clause
2. ex – treaty calling for protection of migratory birds (before expansion of Commerce Clause)
iii. Treaty may not violate constitutional guarantees
1. no treaty can confer power on the gov’t which is free from constitutional restraints

iv. Other Limits

1. proper scope of international affairs?

16. Revival of formalist intergovernmental immunities

a. State immunity from direct national regulation

i. Predecessor Case - federal gov’t barred from doing anything that would impair the states ability to perform their core/traditional functions (National League of Cities v. Usery, 1976) note case

1. Congress may not impair the State’s integrity or their ability to function effectively in a federal system

a. Regulations that directly displace State’s freedom to structure integral operations in areas of traditional gov’t functions

i. Police, Fire, Sanitation

2. Rationale

a. State should be able to govern its own core functions of gov’t

b. Structural Argument - no direct textual support

i. McCulloch like rationale

ii. But State gov’t can protect itself from fed gov’t in ways that federal gov’t cannot protect itself from state gov’ts

3. ex – Fair Labor Standards Act

a. federal min wage and overtime rules not applicable to certain state and municipal employees

ii. Modern - federal gov’t not barred from regulating of states (Garcia v. San Antonio Metropolitan Transit Authority, 1985 – overruling National League of Cities)

1. Rationale: 
a. difficulty of line drawing between types of local gov’t activities
i. process was unworkable
1. inconsistent decisions
2. risk of judicial subjectivity 
b. states adequately protected against federal overreaching through participation in political system
i. political safeguards of federalism
2. Note: there may be a constitutional norm for state autonomy
a. But justices cannot articulate a workable standard
i. Results in another under-enforced constitutional norm
3. Effect: if the regulation is valid if applied to a private party, it is also valid as to the state
4. Exception
a. fed legislation does not apply to core state governmental operations unless that statute contains a clear statement to that effect (Gregory)

b. doctrine of statutory interpretation, rather than constitutional interpretation
i. gives states breathing room
5. Note: court retains authority to strike down future, egregious fed actions
b. State immunity from national commandeering

i. Congress may not commandeer the legislative process of the States by directly compelling them to enact and enforce a federal regulatory program (New York v. US, 1992)

1. even when desired legislation is consistent with a nationwide scheme
a. ex – coercing a state by forcing it to take title to radioactive waste in order to force them to deal with problem
b. problem: does Congress have enough remaining authority to correct collective action problems

2. Probably Per Se unconstitutional

a. No balancing applied
3. rationale: forcing state to legislate in a certain way not part of generally applicable federal scheme
a. Structural argument
i. No explicit text
b. Interference with democratic systems if Congress can force a State Legislature to enact laws
i. Citizens will not know which legislature to hold accountable
4. Not prohibited
a. incentive systems / conditional federal funds
b. direct conduct regulations
5. Congress can 

a. directly regulate under commerce clause

i. Facilities that produce radioactive waste 

1. Commerce Clause

ii. Forbid transfer of radioactive waste out of state

1. Darby

b. tax and spend

i. Tax waste fees to provide for a federal fund

c. exempt discrimination normally invalid under dormant commerce clause

i. Allow more to be charged to out-of-state waste

ii. Congress cannot compel a state executive branch to enforce a federal regulatory scheme (Printz v. US, 1997)

1. rationale
a. violates constitutional system of dual sovereignty
i. makes local law enforcement officers the administrative agents of the federal gov’t

b. structural reasoning (see above)

i. Fed gov’t must use own officers to execute core gov’t functions

ii. Accountability problems

c. But what about political safeguards of federalism?

i. Can’t states protect themselves in Congress?

2. note: no balancing of interests allowed – such a scheme is categorically unconstitutional
3. ex - Brady Act required local officials to make background checks on gun buyers

a. solution - state choice to do checks themselves or by fed gov’t 

iii. Statute likely to be upheld if it does not require 

1. the States in their sovereign capacity to regulate their own citizens

a. by enacting laws or regulations, or requiring state officials to assist in the enforcement of federal statutes regulating private individuals

2. ex - direct regulation of states themselves

a. Reno v. Condon, Driver’s Privacy Protection Act

17. Dormant Commerce Clause - Constitutional limits on state commerce regulation 

a. Issue: does Congress’ enumerated power to regulate commerce prevent a state from taking a particular action which affects interstate commerce

i. What is effect of Congressional silence? Assuming that Congress has not actually exercised its power in the subject area in question

ii. Options

1. Mutually exclusive regulation

a. Interstate regulation is closed to the states

b. Local regulation is closed to congress

2. Concurrent regulation

a. State regulation of interstate commerce overlaps with congressional regulation (except if preempted)

3. * Authorized Concurrent regulation (see below)

b. Rationale 

i. For Dormant Commerce Clause

1. Economic Union

a. constitutional value

b. embodied within structure of the constitution

2. Representative Reinforcement

a. States may be too protective of insiders

3. Commitment Problem

a. Risk that states will turn on one another, putting pressure on the political stability of the federal arrangement

i. Unless there is a credible deterrent to such cheating

ii. Against DCC

1. Doctrine not well grounded in text or original intent

2. Court must make balancing judgments it doesn’t have the institutional competence for (speculative)

3. Court substitutes it’s free market-based policy preferences for the regulatory preferences of elected state and local representative (Lochner-like rationale)

c. Modern  - Concurrent regulation authorized

i. State can regulate interstate commerce in the absence of 

1. congressional preemption, and

2. violation of dormant commerce clause

a. any interference with the negative, anti-trade war goals of the commerce clause

ii. Courts may strike down state regulations that are inconsistent with goals of interstate commerce (independent of explicit congressional preemption)

d. Facially Discriminatory

i. Overt state discrimination against interstate commerce is presumptively invalid

1. Very strong (“Strict”) scrutiny applied

2. regulation sustained only if needed 

a. to meet an important/compelling state interest, and

b. no reasonable alternative is available

i. but means may not be discriminatory
ii. Virtual per se rule of invalidity applied to protectionist measures, including non-economic measures

1. Health and Safety measures
a. Worthy goals may not be achieved through discriminatory means

b. Ex - A state may not maintain or improve its environment at the expense of its neighbors’ environmental or economic interests (Philadelphia v. NJ, 1978, ban on importing garbage into NJ)

i. Although intent was unclear, discriminatory means made law illegitimate

iii. Note: Congress may authorize states to engage in discriminatory conduct

1. Ex - higher fees for disposal of out-of-state radioactive waste 

e. Facially Neutral

i. State regulation which burdens interstate commerce must meet each of the following requirements in order to be upheld

1. Legitimate State Ends

a. the regulation must pursue a legitimate state end

2. Rational Means 

a. the regulation must be rationally related to that legitimate end

3. Balancing Test for Undue Burden

a. the regulatory burden imposed by the state on interstate commerce, and any discrimination against interstate commerce, must be outweighed by the state’s interest in enforcing its regulation

ii. Legitimate state ends

1. Protection of economic interests not considered to be legitimate

2. Health, safety, and welfare objectives distinguished from promotion of economic interests

a. interstate commerce favored where contribution to safety is marginal or speculative such that safety interest is outweighed by burden to interstate commerce

3. Discriminatory intent 

a. Similar to Washington v. Davis intent

i. regulation must be motivated by discriminatory intent

ii. mere adverse effects not sufficient

b. Discriminatory intent increases scrutiny - likely fatal (see above)

i. Evidence of actual, discriminatory intent may preclude using any post-hoc rationale 

c. Discrimination against out-of-staters, protectionist impulse not legitimate

i. Ex - Iowa prohibition on 65’ long trucks (Kassel)

ii. States may not export or deflect problems to other states

iii. Rational Means

1. Similar to review of congress

a. Court will defer to legislative fact finding and hesitate to substitute its own judgment

2. invalid if the burden is clearly excessive compared to the benefits

iv. Balancing Test for Undue Burden (local interests vs. national interests)

1. the regulatory burden imposed by the state on interstate commerce, and any discrimination against interstate commerce, must be outweighed by the state’s interest in enforcing its regulation

a. “Intermediate” scrutiny

b. ex - safety balanced against national interest in uniformity and free commerce 

2. Note: Balancing Test applied even when there is no evidence of discriminatory intent and regulation satisfies tests for Legitimate Goal and Rational Means

a. Balancing test applies to effects regardless of intent 
f. Independent role for Courts 

i. Issue: comparative institutional competence 

1. Are judges competent to make such decisions, or is this Lochner

ii. Why should court get involved

1. Commerce clause enacted to prevent economic balkanization threatened by articles of confederation

a. Court has duty to keep channels of interstate commerce free of state-originated impediments

2. Congress not always situated to correct state-level discrimination

a. States have strong motivation to pass such laws

b. Hard for congress to 

i. Anticipate such laws in advance

ii. Correct such laws in a timely manner 

1. especially in face of concerted opposition

2. easier to kill legislation than pass legislation

iii. How should court get involved

1. Courts take a middle ground

a. Balance state interest in regulating local affairs against national interest in uniformity and an integrated national economy

iv. Note: Congress has final say

1. Congress can reverse court’s decisions

a. can give states more freedom, or impose a stricter standard

b. Dormant Commerce Clause is a form of Federal Common Law, not Constitutional Law

2. Issue: are there any other areas where Congress should be able to overrule the SC

a. Ex - §5 of 14th Amend - remedial power, affirmative action

v. Issue: where to set default rule for DCC

1. Court involvement acts as a deterrent against protectionist state legislation

vi. See rationales for and against DCC above

vii. Note: Court gets involved in DCC but stays away from similar issues in EP and SDP cases

18. Interstate P&I Clause 

a. “The Citizens of each state shall be entitled to all the Privileges and Immunities of Citizens in the several states” – Art IV, §2

i. note: this is different from the 14th amendment’s P or I clause

ii. effect: prevents states from discriminating against out-of-staters

iii. policy: helps fuse into one nation a collection of independent, sovereign states

1. interstate fairness and comity

b. Scope

i. Only fundamental rights covered

1. rights that are fundamental to national unity

2. ex – right to 

a. pass through state

b. reside in state

c. possess and dispose of property

d. be employed / practice one’s profession

e. engage in business

3. not fundamental

a. right to recreation

i. ex - hunting

ii. Overt discrimination required

1. Discriminatory effects are not policed

iii. Only citizens, not corporations, are protected

c. Standard of Review

i. Two part test 

1. Substantial reason for discrimination

a. Non-residents must be a “peculiar source of evil” which the law was enacted to remedy

2. Discrimination against non-residents must bear a close/substantial relationship to the problem attempted to be solved 

ii. Local interests balanced against national interests

iii. Note: two part test is functional equivalent of strict scrutiny

d. No “market participant” exception to P&I clause for state (United Building & Construction Trades Council v. Camden, 1978, 40% residency requirement)

i. P&I clause applies to any type of state conduct

1. Note: Commerce clause exception to ban on discrimination exists for state acting as market participant

a. rationale: state is not regulating by participating in market

ii. Discrimination against municipal residence barred

1. unless justified by a substantial reason

a. ex – reducing local unemployment

2. note: a substantial justification would excuse even effects on out-of-state residents 

3. nonresidents must be shown to be a “peculiar source” of the evil

4. relatively close fit btw the evil and the state’s solution required

e. Regulations may also violate EP

i. But non-residency is not a suspect classification for EP review

1. just mere rationality applied

19. Preemption

a. Express preemption

i. Congress may expressly preempt state law by stipulating so in a federal statute

1. Congress may include a “savings clause” allowing state regulation

a. Including insulating from DCC attack

b. Implicit preemption

i. Federal statute will preempt state laws whose operation is inconsistent with federal statute

1. compliance with both federal and state regulations impossible

2. state law stands as an obstacle to the accomplishment and execution of federal objectives

c. Field preemption

i. Congress leaves no room for state to supplement federal regulations

ii. Note: there is a strong presumption against field preemption

20. Indian tribal sovereignty

a. Separate gov’t layer

21. Federalism Summary

a. Limits on Congressional Power

i. Limits inherent in the enumerated powers

1. Art I

a. Commerce

i. “regulate commerce among the states”

ii. prohibit?, manufacturing? ,direct v. indirect effect upon IC?

b. Tax and Spend

2. Other grants of power

a. §5 of 14th: authority to enforce §1 of the amendment

i. substantive vs. remedial 

ii. appropriate legislation = congruent and proportional

b. Treaty

ii. Limits from outside the enumerated powers

1. Structural Theories

a. NLC, Garcia, NY, Printz, Camden

b. source

i. 10th amendment suggest/provides an independent barrier

ii. suggested from structure of constitution (structural, not textual)

iii. original intent

b. Limits on State Power

i. 14th Amendment

1. note: protects against state action directed to citizens, not fed gov’t 

ii. Textual

1. Article I, §10 - no state may coin money

2. Supremacy clause and preemption

iii. Extra-Textual / Structural

1. Intergovernmental immunity of federal gov’t

a. Protecting Federal from State regulation(McCulloch)

2. Protecting State from Federal regulation

a. Core State functions (NLC, Garcia, Gregory)

b. Commandeering

i. Judges

ii. State Legislatures (NY)

iii. State Executive Officers (Printz)

3. Dormant Commerce Clause

Suspect Classes








