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Part I: Judicial Review and Federal Judicial Power
I. Origin of Development of Judicial Review

A. Marbury v. Madison (1803) – Would-be judge, appointed last-minute by outgoing John Adams, refused appointment by incoming Thomas Jefferson.  Sues seeking writ of mandamus to enforce appointment.
1. Background: 

a) Federalists lost power in both presidency and Congress, but Marshall and court still stronghold.  Big battle for legitimacy of court and what party politics could mean for nat’l gov’t.

b) Outgoing Congress passed laws increasing # of federal judges to pack gov’t w/ federalists.

c) Jefferson orders sec of state Madison to withhold delivery of last-minute appointments (many of which Marshall had hand in).

d) New Congress repeals increase in judiciary, and suspends Sup Ct term to avoid having it ruled unconstitutional for a year.

2. Issue:  Can Court issue a writ of mandamus?

a) Held:  No.  Not authorized by Const. list of judicial powers.

(1) Thus the § of the Judiciary Act is unconstitutional

(2) ( Not clear that this is so – looks as if text may say otherwise.  Marshall wanted this outcome.
3. ( Court goes out of way to say (in dicta) that Marbury should get appointment.

a) Marshall wanted to establish separation of powers, not just rule on jurisdictional issue.

b) About judicial power:  Shows that power does exist to order president to act, just not exercised here.
4. Marshall on judicial review.  Seems like Marshall contrived the idea – not an inevitable outcome of our system.  Here’s his argument:
a) Nature of a written constitution.  

(1) Supreme doc must be binding on legislative, since doc is what limits powers.

(2) Natural for courts to interpret written law, so extends to Const.

(a) ( Not really like a law, though, since no negotiation possible.

(3) Need a point of resolution for interpretive controversy.
b) Textual clues in Constitution.
(1) “Arising under” clause.  If Court is authorized to rule on cases arising under Const., then must have to rule on the meaning.

(2) Judicial Oath.  Judges swear to uphold Const. directly, so seems to imply that no other branch can dictate their view of it.

(a) ( Though other branches have similar oath.

(3) Supremacy clause.  Says Const. trumps all conflicting state/federal laws, and since state courts partial to state law, must mean federal courts have to interpret.

(a) ( Nothing specifically about judicial power here – more assertion of federal power.

B. Modern take on judicial review

1. Cooper v. Aaron (1958) – Arkansas schools refusing to implement integration plans as per Brown II.
a) Held:  Ark. state executive’s interpretation of Const. on this matter is utterly without effect since it differs from that of the Supreme Court.
(1) Extremely strong reiteration of judicial review power as per Marbury
(2) ( A bit of a leap past the rule there, however.

b) ( This case decided at height of assertion of federal power over the states.

2. This power not questioned in serious way

a) Exception:  Andrew Jackson in Cherokee cases.

b) FDR tried to pack Court, but not refuse to obey it.

c) Al Gore conceded

3. Some negotiation on interpretation does occur.  Subtle dance.
a) Shaw v. Reno and the DoJ on redistricting
b) Court seems to want to limit this.  See City of Boerne.

II. State versus Federal Interpretive Power

A. Martin v. Hunter’s Lessee (1816) – VA confiscates land of Englishman in face of federal Act of Compromise which aimed to settle land claims by English citizens.
1. Background:

a) Marshall had personal stake in the land based on Act of Compromise (which he negotiated), but chose not to recuse himself.

b) Articles of Confederation in past abolished b/c of problems like this.

2. Proc. hist:
a) VA courts hold for Hunter, saying confiscation occurred before compromise.

b) Sup Ct. reverses

c) VA Sup Ct claims that Judiciary Act that empowered Court to rule on this issue is invalid, and so refuses to heed order.

3. VA’s argument
a) State courts have general jurisdiction as per Const. – includes Const. interpretation issues.

b) Federalism requires equality of judiciaries.

c) Insult to states to say they must be biased.

4. Held:  State courts cannot differ w/ Court on Constitutional issues.

a) Jurisdiction of Court extents to ‘all cases’ arising from Const, so includes appeals from state supreme courts.
(1) ( In fact, looked like Congress never granted this jurisdiction, as required under Exceptions clause

b) Unanimity requires that Court be final arbiter.

c) Judiciary Act presumptively constitutional since written by same men who wrote Const.

5. ( More solid opinion than in Marbury – looks like federal judicial supremacy was the intent of the Founders.

III. Judicial View of Congressional Power

A. McCulloch v. Maryland (1819) – Maryland taxes branch of Bank of US to limit its power in violation of federal law.  MD claims that bank is beyond the power of Congress to establish.
1. Issue:  Can states regulate the national bank by taxing it?
a) Power to tax is power to kill, so Q is whether states can kill bank.

2. Held:  No.  If Congress can tax, regulate commerce, etc, then bank is means within those broad ends.

a) Looking at structure of the Const. and the rlx of its clauses.

(1) Infer minor ends from the lofty major ends

(2) Can infer from ends (i.e., provide for the general welfare) many of the allowable means (i.e., bank).

(3) “It is a constitution we are expounding.”  Different type of reading from a normal law.

3. View of ‘necessary and proper’ clause

a) Common meaning of ‘necessary’ is actually broad.  ‘All laws’ also broad
b) Context of clause is among listing of powers, not limitations

c) Intent of the framers meant to have flexibility in such broad terms.

d) ( Not the only reading of the import of this clause.

4. ( Court vastly expands congressional power, and expands own power (by introducing structure and rlx approach) at same time

a) Contrast to modern era, where limit congressional power while expanding own.

IV. Applications and Problems
A. Indian Law.  See development of cases where Marshall is creating a precedent for announcing a later doctrine and expanding judicial power while seemingly restraining Court.  Also shows fluidness of broad interpretive power of Marshall’s Court.
1. Johnson v. MacIntosh (1823) – P claims title to land based on sale from Indian chief.  D got title to same land from ‘discoverer’ or heirs.
a) Issue:  Can courts recognize title of land based on Indian claims?

b) Held:  No.  Doctrine of discovery says land belongs to white men who claim it.

(1) Rights of the natives ‘impaired’ by conquerors.  Can possess, but not sovereign.

(2) “Conquest gives a title which the Courts of the conqueror cannot deny”

(a) May not like law by force, but cannot question it now (almost all land claims based on it)

c) Tone of opinion

(1) Wrong what occurred to Indians, yet at same time, they are savages who are obviously not suited to self-governement.  Mix of condemnation of the doctrine in dicta, yet at same time agreeing with its results.

(2) Hint that Indian rights not completely extinguished.

(a) ( Kind of like Marbury, in that giving up this case but laying groundwork for future assertion of power.  See Worchester.

(3) Trying to make it look like Court’s hands are tied institutionally.

2. Cherokee Nation v. Georgia (1831) – Georgia passes laws taking away much of land and rights of Cherokee nation in the state’s desire for their land in violation of several treaties.
a) Issue:  Is Cherokee nation a foreign state as per the Constitution (thus giving the Court jurisdiction to hear case)?

b) Held:  No.  Cherokee are wards of U.S., not foreign power, and thus cannot sue in federal courts directly.

(1) Textualist:  Const. says can regulate relations with foreign nations AND Indian tribes, which must mean they are different.

(a) ( Tenuous when as organized as Cherokee nation.

c) Marshall:
(1) Sympathetic view of Cherokees and their plight in dicta

(2) While finding against Cherokees, set basis for later victory by

(a) Affirming some sovereignty for Cherokees once act like whites.

(b) Establishing Const. as foundation of Indian rights (not just state laws)

(c) Developing idea that treaties must be honored.

d) Divisions in Court

(1) Marshall sees Cherokees as domestic dependant state

(2) Concurrence sees them as right-less savages

(3) Dissent sees them as independent foreign state, albeit a peculiar one.

3. Worcester v. Georgia (1832) – Vermont preacher working in Cherokee lands violates Georgia law by not getting state permit to go there.
a) Issue:  Can state regulate affairs in Cherokee nation lands (i.e., assert sovereignty)?

b) Held:  No.  Treaties establish Cherokee nation as answerable only to federal gov’t

(1) Treaty of Hopewell, others, show independent nature of tribe.  Read the docs VERY broadly, as though Const. instead of law.  Look for broad goals.

c) Tone of opinion much more negative of treatment.  Marshall fed up.

(1) Once Cherokees had civilized themselves and drew up Const., etc., cannot treat the same way.

(2) Previous opinions set basis for this assertion.

d) Outcome:  Pres. Jackson ignored ruling and refused to enforce it.

B. Bush v. Gore (2000) – Florida Sup Ct issued an order calling for recount of ‘undervotes’ in the state to determine the ‘will of the voter’ in each case 3 days before the deadline for certifying results of 2000 presidential election.
1. Background:

a) 2000 presidential election mess in Florida

b) Electoral Count Act of 1887 required Congress to abide by certified electors if done by certain date

c) Court first unanimously rules, in advisory opinion, vacating extension of this deadline. (Bush v. Gore I)

(1) Asserting federal power over state electoral processes as per federal elections.

2. Issue:  Does system of manual counting of undervotes violate eq pro?
3. Held:  Yes.  Vague standard allows for unequal treatment.  Further, any new developed standard cannot be completed, so have to certify results as have them.
a) Acknowledge that the result now isn’t perfect.

b) Doesn’t count overvotes, so blatantly unequal.
4. Dissenters (progressive coalition).

a) This standard not any less clear than others.

b) Give states power to make these decisions (irony)

5. (  Shows Court’s assertion of power to clear up possible national crisis.  Wanting to take the fall and the blame rather than institution of the presidency.

V. Approaches to Constitutional Interpretation

A. Structure and relationships: Ends and means approach that lacks clear limits.
1. See Marshall in McCulloch
2. Allows easy expansion of clauses – can turn forbidden ends into allowable means.

B. Intent of the Framers

1. See Dred Scott.  Used almost everywhere, but fairly flexible.
C. Natural Law
1. See Griswold.
D. Evolutive

E. Strict Textualist.

F. Rights and Penumbras

1. See Griswold, Roe

Part II: Federalism and the Commerce Clause
I. Early Development of the Commerce Power

A. Gibbons v. Ogden (1824) – Two steamboat operators licensed to operate on NY state waters – one from a congressional license (between NY and NJ) and one by NY legis.
1. Issue:  Does commerce power of Congress give them authority to license boats on interstate waters?

2. Held:  Yes.  Commerce Clause is very broad grant of powers.

a) Power seems plenary – no obvious limits other than political limits of Congressmen.

b) “Obvious to all” that ‘commerce’ includes navigation of waterways.

c) Framers intended to stop states from infringing on free trade in this way.

B. Retreat from Gibbons.  Subsequent cases generally backed off Gibbons’ broad statement of Congressional power over states.

1. Remarkable flux.  Nation was in period of industrialization, so period of legal experimentation.

a) RRs, lotteries, child labor all varied in regulation, and no idea what was traditional state function.

b) Very little overruled, but lots of conflicting doctrine.

2. Paul v. Virginia (1869) – Court says insurance Ks are not commerce within congressional control.

3. Kidd v. Pearson (1888) – Iowa bans mnfr of liquor at distillery producing for sale entirely out of state.

a) Issue:  Is this commerce ‘interstate’ and thus subject only to congressional regs?

b) Held:  No.  This is mnfring only, so not commerce.  States can regulate as part of their reserved powers.

(1) Unless something specifically reserved to fed power, states may regulate.
c) ( Departure from Gibbons plenary view of commerce power.

C. Return to broad conception

1. The Lottery Case (1903) – Ps challenge Federal Lottery Act prohibiting interstate carriage of lottery tix.
a) Issue:  Are lottery tickets ‘commerce’?

b) Held:  Yes.  Since tix travel from place to place to be sold, they are article of commerce.

(1) Power to regulate X means power to ban transportation of X.

(a) Plenary power.

(2) Treat lottery tickets like infectious cows.

(a) ( Pathetic attempt at justification.  Better off saying feds have to HELP states exercise police power.

c) ( Congress has power to regulate against moral blight, has police power over interstate activity.

d) ( Rediscovery of Gibbons – expansive view of Congressional regulatory power.

e) Dissent.  Point to Kidd and question why carrying something back and forth over state lines makes it commerce.

f) ( Real issue may be that majority dislikes lotteries.

2. Shreveport (1914) – Interstate Commerce Commission regulated RR rates between Louisiana and Texas and orders raise in rates inside of Texas, too.
a) Issue:  Can Congress regulate intrastate RR rates?

b) Held: Yes.  If intrastate activity has “close and substantial” rlx to interstate commerce, then within broad power of Congress.

(1) “Where Congressional power exists, it dominates.”

(2) Point of Const. commerce clause (as opposed to Arts. of Confed.) is to prevent states from hijacking free flow of commerce to detriment of other states.

c) Compare to Lottery case:

(1) Both broad statements of Congressional power along lines of Gibbons.
(2) Lottery more definitional and formal – not as applicable to other cases, whereas Shreveport is practical – setting up usable standard that looks to actual rlx in practice.

D. Retreat from broad conception

1. Schechter Poultry Corp. (1935) – New Deal regulation of labor and wages of NY poultry industry (where 96% of poultry came from other states) challenged by P who only bought and sold on the local market.
a) Issue: Is this regulation beyond Congress’s commerce power?

b) Held:  Yes.  No direct effect on interstate commerce

c) ( Unclear why this is so – not much explanation.

2. Carter v. Carter Coal (1936) – Congress regulated working hours of coal workers.
a) Held:  Regulation is on production (which is local) and not commerce, so not within congressional power.
(1) If don’t limit in this way, where is limit?

b) Rule:  Must see direct rlx to interstate commerce.

(1) Absence of intervening conditions or activities.
(2) Volume doesn’t matter, only interstate and commercial nature.

c) States must deal w/ local evils (compare to Lottery Case.)
d) ( Return to Kidd v. Pearson manufacturing (indirect) v. commerce (direct).

II. The New Deal and the ‘Switch in Time’

A. NLRB v. Jones & Laughlin (1937) – Nat’l Labor Relations Board found J&L in violation for firing employees who were attempting to unionize.
1. Background:  Mix of threat and institutional change made pressure for change.

a) Court packing plan

b) Changing conception of the reality of the national economy.
2. Issue:  Congress overreaching commerce clause?

3. Held:  No.  Activities of J&L is “close and substantial” to interstate commerce.

a) Huge company whose activities reach across state borders.

b) ( Blows away manufacturing and commerce distinction.

c) Dismisses ‘economic due process’ cases as dicta.

4. Return to Shreveport std

a) Less obvious connection to interstate commerce here than in Shreveport, so big expansion of power.

b) Clearly overruling Schechter.

5. ( Two justices switch sides, pissing off other 4 and giving new majority.

B. Following the Switch

1. Friedman-Harry (1937), announced same day shows that Court intends to apply J&L standard broadly

2. Fainblatt (1939) developed idea that small effects of many entities could add up to “close and substantial” rlx.

3. Wickard v. Filburn (1942) – federal law imposed penalty on Filburn for raising more wheat than his allotment (which he planned to for personal use on farm).
a) Issue:  Is the home-used wheat reachable by federal regulation?

b) Held:  Yes.  Aggregate effect of home use is big effect on interstate commerce.

(1) Build on Fainblatt.

(2) ( Court easily (glibly) reaches this conclusion.

c) ( Seems like rule is now that any commercial regulation is valid.  Not many limits.

III. The Commerce Clause as Basis for Non-commercial Legislation
A. Heart of Atlanta Motel (1964) – Civil Rights Act of 1964 bans discrimination in public accommodations.  This hotel, which advertised interstate and rented to out-of-state travelers, refused to rent to blacks.
1. Background:  Eq Pro clause cannot extend to private actors, so Congress had to use commerce clause to justify this law.  Old cases say hotels are not state actors.

a) ( Court does not try to attack that precedent.

2. Issue:  Does commerce power extent to law regulating hotels?
3. Held:  Yes.  Hotel substantially affects interstate commerce.

a) Looks to congressional record and accepts their finding of substantial rlx.

b) ( Ignores obvious ulterior purpose of law – moral regulation.

B. Ollie’s BBQ (1964) – Restaurant, with primarily local clientele, refused to serve blacks.
1. Issue:  Is restaurant with few interstate customers reachable under the commerce clause?

2. Held:  Yes.  Because of interstate transfer of supplies and food, DOES affect commerce.

3. Jurisdictional hook:  the raw materials (flour, eggs, etc.) comes largely from out of state.  (Pretty tenuous.)

a) ( Congress didn’t look at this connection – focused on customers.

4. ( Pretty much blanket okay for federal gov’t to regulate intrastate activities of private actors as long as find any jurisdictional hook.

a) States not competent to handle this on own.

b) Extension of Heart of Atlanta and deference to Congress.
IV. Reeling in the Commerce Clause

A. Rise and Fall of the 10th Amendment

1. National League of Cities (1976) – Feds regulate the labor and wages of state employees.
a) Issue:  Does commerce power allow regulation of state employees?

b) Held:  No.  Plenary powers of Congress not limitless.

c) Test:  To violate, regulation must
(1) Regulate states as states 
(2) Concern matters indisputably concerning state sovereignty
(3) Impair ability of states to perform their normal duties
(4) Not be compelling federal interest.

d) ( Using 10th amend. for first time in this way.

e) Fractured decision – only 4 justices apply this principle w/o limits.

2. Garcia (1985) – Municipally owned transit auth. employees regulated by feds.
a) Held:  Okay.  Federalism protected even w/o Nat’l League of Cities std.

(1) Procedural safeguards adequately protect federalism.
(2) Reject Nat’l League of Cities as unworkable.

b) Powell, J., dissenting.

(1) Procedural safeguards not enough, since Congresspeople cease being state agents when reach Congress.

(2) Nat’l League of Cities was balancing test (different interp).

B. Rebirth of Federalism

1. Transition from Garcia

a) Gregory v. Ashcroft (1991) – ADEA applied to state judge required to retire at 70.

(1) Held:  Not okay, since Congress did not make clear its intent to alter the traditional state/federal rlx.

(a) “Plain statement” rule:  Must show clear intent when passing law to make change in this rlx, or else presumed not valid.
b) United States v. New York (1992) – Federal law required states to either take title to toxic waste or pass legislation to deal with it.
(1) Issue:  Can feds require states to pass legislation?

(2) Held:  No.  Cannot commandeer state legislative process

(a) This is not just conditioning funds on state action, which often okay.

(b) Cannot out and out order state to pass a law.

(3) Distinguish Garcia as “a federal law of general applicability.”

2. Printz (1997) – Brady Handgun act requires state police officials (CLEOs) to check out potential gun owners.
a) Issue:  Can Congress enlist state officials to help enforce federal law in new way?
b) Held:  No.  Cannot enlist state officials consistent w/ federalism principles.
(1) History:  no tradition of imposing federal duties on state officers w/o state’s consent.

(2) Structure of Const: Limits on congressional power.
(a) Vertical sep of powers: Individuals only can be regulated, not states.

(b) Horizontal sep of powers: Cannot divest executive of power to implement federal law.

(3) Precedent:

(a) FERC:  states must only consider federal standards, and regulation only of previously pre-empted area.

(b) New York:  states cannot force states to develop policy.
(i) Also, if Printz law forbids policy wiggle-room, then even worse.

(ii) Accountability:  Cannot pass unfunded mandates and cannot let states take the blame.

c) Stevens, J., dissenting.  Feds have emergency powers to enlist state action in interim while other methods are developed.

(1) Compare (tenuously) to mass inoculation and threats of terrorism.

(2) ( Similar to Garcia procedural limits argument for federalism concerns.

(3) Forcing state courts to hear federal cases was far greater imposition, and that was allowed. (Testa)

(4) Encourages growth of federal power by necessitating new federal agencies.

C. Return of the Commercial / Non-commercial Distinction

1. Lopez (1995) – Gun-Free School Zones Act made possession of a gun in a school zone a crime.
a) Issue:  Can Congress criminalize activity traditionally regulated by states through commerce power?

b) Held:  No.  Commerce clause needs some jurisdictional limitation that links it to interstate commerce.
(1) Must show substantial link to interstate commerce, citing Jones & Laughlin as implying that there are limits on how tenuous this link can be.

(a) ( Bending case that makes big expansion of federal power into limiting case!

c) Commerce clause categories from precedent

(1) Channels of commerce (Gibbons)

(2) Threats to commerce, even if intrastate (Shreveport)

(3) Substantial effect on commerce (J&L, and as alleged here)

d) Problems w/ this case:  why not substantial effect.
(1) No commercial or economic activity here

(2) No express jurisdictional limitation

(3) No legislative history showing commerce effects

(4) No close, obvious links to commerce (prox cause analysis).

2. Morrison (2000) (Commerce Clause claim) – Violence Against Women Act allows women to sue for civil damages against their attackers.
a) Held:  Not within commerce power.
(1) Many of same weaknesses as Lopez.

(a) Criminal, not economic activity as center of law.

(b) No specific jurisdictional hook

(c) No proximate rlx between regulated activity and interstate commerce.

b) ( How different from Lopez

(1) Not as far from commercial effects

(2) Not as much traditional areas of state action (civil rights of women versus education and gun possession).

(3) Most states support this law
(a) Opinion of the states doesn’t seem to matter much in these cases

(4) Lots of legislative history on links to commerce.

c) Evidentiary record

(1) Just b/c Congress sees links doesn’t mean they are right – judicial Q.

(2) ( Huge departure from old cases.

d) Thomas, J., concurring.  Let’s abandon “substantial rlx” test, since seems to lack Const. support (otherwise, why have specific provisions?)

e) Souter, J, dissenting.

(1) Plenty of evidence to see links to commerce

(2) Rule:  so long as regulated activity, when aggregated, has subst. effect on commerce, then okay.

(3) Maj is departing dramatically from precedent

f) Breyer, J., dissenting.

(1) Procedural checks, as in Garcia, sufficient to protect federalism.

(2) Economic / non-economic distinction difficult to interpret – Lochnerizing.

D. Defining Congress’s Power Under § 5 of the 14th Amendment
1. Oregon v. Mitchell (1970) – Amendments to Voting Rights Act say cannot keep anyone over 18 from voting in state legislative elections

a) Held:  Congress cannot redefine substantive parts of Const under § 5 of 14th am.

(1) Changing who can vote affects Congressional elections, which is substantive change.

(2) Would have been okay if remedying specific voting rights violation (see City of Rome, later).

b) Dissent takes view of Brennan in Morgan – Congress has this substantive power.

2. City of Rome (1980) – DoJ refused to approve (under the Voting Rights Act) changes in districts in Rome, GA.  Changes were to reflect growing suburbs, and though had no discriminatory intent, tended to disempower blacks.
a) Issue:  Can Congress prohibit disproportionate effects when § 1 power of Court could not?

b) Held:  Yes.  Congress could rationally conclude this was necessary where history of intentional discrim.

(1) Citing S.C. v. Katzenbach.

c) Rehnquist, J., dissenting.  Okay to place burden of proof on localities w/ history of discrim to show no bad intent, but cannot remedy bad effects alone.

d) ( Both sides agree that where show history of discrim, more power to regulate.

3. City of Boerne (1996) – Religious Freedom Restoration Act basically replaced Court’s rule in Smith w/ new standard for states regarding laws burdening religion.
a) Employment Div. v. Smith.  Held that laws of general applicability could be applied against religious practices.  The new law replaced this standard w/ a strict scrutiny standard.
b) Issue:  Can Congress redefine the substantive standard for Establishment cases using power of § 5?
c) Held:  No.  Congress can only remedy specific violations.

(1) History: 14th amend has a remedial purpose, not substantive one.

(2) Precedent:  Oregon v. Mitchell (1970)

(3) Morgan.  Language to contrary in Morgan does not support this view of § 5, since otherwise reducing Const to level of statute

(a) ( Kind of like in Marbury.

d) Congress cannot ‘overrule’ Court on constitutional law.

e) Remedial justifications for exercise of § 5 power (beyond Court).  Remedy must be proportional and congruent to violation.
(1) Close fit required between right and remedy.

(2) Look at Congressional ENDS, not means, and look for remedial interests.

(3) In this case, not many ‘prevented’ laws going to be violations.
f) ( Crushes the 2nd possible interp of Morgan supporting substantive view of Congressional § 5 power.

4. Kimel and Morrison.  Apply Boerne proportionality and congruence test to invalidate Congressional remedial actions under the equal protection clause.  See below.

Part III: Equal Protection

I. Historical Development
A. Early History

1. Dred Scott (1857) – Slave sues for freedom based on travel through ‘free’ state.

a) Background – Country deeply divided on free/slave issue.  Missouri Compromise was attempt to resolve it with arbitrary line making all future Midwestern states free.

b) Issue – Can Scott be treated as citizen of Missouri (a free state)?

c) Held – No.  Slaves not meant to be considered citizens in U.S. Constitution.  Therefore no jurisdiction.

(1) Founders were slaveholders, so would be inconsistent

(2) Cannot ‘update’ interpretation of Const. along w/ nat’l view.  Must bear founders’ intent.

(a) ( Departure from flexible std espoused by Marshall, C.J. in Marbury.

(b) Historical intent argument.

d) Court needlessly also holds Missouri Compromise unconst. based on denial of property rights of slave owners.
(1) Const. implies support of right to hold slaves based on 3/5 clause, etc.

e) Notes:

(1) Tawny, C.J. endorses rigid view of blacks in Const. which not necessarily only possible interpretation.
(2) Created, in part, need for Civil War Amendments to rectify.

2. Strauder v. West Virginia (1880) –WVa state law barring blacks from juries.

a) Held – Civil War Amendments intended to ban state laws denying civil rights to blacks.  Serving on juries at heart of ‘equal protection’ of the laws.

b) Court identifies most important strains of next 50 years of Eq. Pro. cases.

(1) Anti-discrimination.  14th amend. protects from unfriendly legislation.

(2) Anti-stigma.  14th amend. protects from legal distinctions implying inferiority.

(a) See Thomas, J., concurring in Croson.  Applying to aff-action laws.

(3) Anti-subordination.  Protects from laws that subject blacks to inferior status.

c) Broader application? – dicta hints that Eq Pro clause could apply to groups other than blacks, but mostly about manumitted slaves.

d) Generous application when compared to Plessy.
3. Plessy v. Ferguson (1896) – Law requires blacks to ride in separate RR cars from whites.
a) Issue:  Does requiring ‘separate but equal’ facilities for blacks violate Eq Pro clause?

b) Held:  No.  14th amend requires legal, not social equality.

(1) All laws in various states preventing social commingling (in schools, marriage, etc. are evidence of drafters’ intent).

(2) Rule:  So long as law reasonably designed to create separate but equal facilities, is okay.
(a) Cannot pass laws for purpose of annoying or oppressing partic. race.

(b) Social tradition and custom can be criteria for ‘reasonableness’ of law.
(i) ( Particularly weak std of review when compared to later.

(3) If blacks consider “separate but equal” to be badge of inferiority, then only b/c they imagine it themselves.
(a) White view of world.

(4) Based on police power to reasonably ensure public good.

c) Seems almost to abandon judicial review – astonishing deference.

d) Property rights include right to exclude/associate

e) Harlan, J., dissenting: law obviously really about excluding blacks due to inferiority.

(1) Acknowledges that blacks inferior, but Const. is color-blind and so must be laws.

(2) Predicts infamous nature of this decision.  Compares to Dred Scott.

4. Korematsu (1944) – Japanese sent to internment camps for duration of WWII.
a) Issue:  does the internment violate the Eq Pro rights of Japanese-Americans?

b) Held:  No.  Though racial classifications subject to strict scrutiny, the gov’t may at certain times have a compelling interest that can be satisfied no other way.

(1) ( Introduction of strict scrutiny standard for racial classifications.

(a) All racial classifications immediately suspect, but can be okay if extremely pressing public necessity.

(2) Compelling interest – protecting West Coast from sabotage is very important, and gov’t had evidence of problem.

(a) ( Actually, the evidence was dubious or fabricated.

(b) Court defers to executive for this determination.

c) Apply 14th amend through 5th amend Due Proc clause.  See Bolling v. Sharpe for eventual blossoming of this idea.

d) Based on ideas originally introduced in Carolene Products fn. 4 about what types of laws get searching review.  Included racial classifications.

e) Jackson, J., concurring – Don’t wrap this action in Const. bow – just say can’t overrule military in wartime.

f) Murphy, J., dissenting – Eq Pro clause requires less awful means, even if more difficult.  Should interview each Japanese (at least all who are American citizens).
g) ( Rare case to invoke strict scrutiny and uphold the regulation.

B. Civil Rights Movement

1. Road to Brown – Mix of fortuity and strategic planning.

a) Planning: 

(1) NAACP and amicus briefs and litigation beginning in 1910s to encourage Court to view negative racial implications of laws.

(a) Occasional laws struck for inequality based on Plessy.

(2) Eventually, NAACP and Thurgood Marshall seek to fight segregation as unconst. per se.
(3) Sweatt v. Painter – Black student denied admission to UT Law School.

(a) Held:  ‘black’ law school so obviously inferior as to be unequal to UT Law School, so must admit P.  Intangible factors.
(b) Set precedent that cannot segregate in graduate education.

b) Luck

(1) Social science evidence of increasing importance.

(a) Brandeis briefs successful in Court to overrule Lochner.

(2) Growing nat’l distaste for segregation based on WWII.

(a) Southern resistance seemed to be weakening.

(3) Death of Vinson, C.J., who favored Plessy rule.

2. Brown I (1954) – Educational facilities for blacks alleged to be violation of Eq Pro clause since so inferior to whites’.

a) Background:  Case argued twice to get at heart of issues and galvanize Court on issue of original intent of 14th amend. on education.

b) Issue:  Is segregation in schools unconst. per se?
c) Held:  Yes.  Intangible factors make separate inherently unequal.

(1) Original understanding of 14th amend ‘not helpful’ since education very different now.

(a) ( Wiped slate clean from history/precedent so could move to policy.  History probably didn’t support Court, anyway.
(i) Some look at clause broadly to be adaptable in original intent.  See Dworkin (elasticity of Const. moral provisions).

(2) Plessy not helpful since about transportation and not education

(a) ( Ignored dicta in Plessy.  Overruled w/o being upfront about it.
(b) Look instead to recent cases like Sweatt and importance of ‘intangible factors.’  Stigmatic effects.
(3) Once state decides to provide education, must provide it on equal terms

(a) ( Perhaps cuts against Rodriguez.

(4) Social science evidence points to impact of segregation on black kids.

d) Social science data: seems very important to decision.

(1) ( Dubious science (doll tests)

(2) ( Troublesome precedent, since what if new evidence points other way?

(3) ( Wouldn’t rather have moral assertion that segregation wrong?

(4) Combats Plessy’s assertion that inferiority only in heads of blacks.
3. Post Brown I
a) Pattern of holding invalid discrimination in other state areas, including parks, golf courses, etc.

(1) Except miscegenation.  See Naim v. Naim (1955).
(a) Finally banned on eq pro and due process grounds.  See Loving v. Virginia (1967)

(2) Bolling v. Sharpe (1945) – held Brown applied to D.C. schools through 5th amend Due Process clause.  Reverse incorporation.
(a) Compelled by sense of fairness.

b) Brown II (1955) – discuss remedial issues in wake of Brown I.  “With all deliberate speed.”

(1) Issue:  how implement integration?
(2) Held:  use local courts, since Court not capable of implementing all remedies, and remedy with all deliberate speed.
(a) Use affirmative action and equitable principles

(3) Local control and deliberate speed pro/con

	Pro
	Con

	Local courts can best fashion remedies
	Local judges can be influenced

	Local areas own the Brown decision
	Gives time for opponents to galvanize

	Give time to allow decision to sink in
	Allows stalling and avoiding

	Impossible for Court to oversee 11K districts
	Ignores individual justice for Ps

	If too fast, not enforceable and loss of face
	Court looks indecisive and weak


c) Initial response of Southern states: massive resistance.
(1) See Cooper v. Aaron (in Federalism section).

(2) Griffin (1964) – Local district closes schools rather than comply w/ integration order.  Private schools for whites were subsidized.

(a) Held:  Cannot close schools.  “Objections to integration are not a constitutional reason for abandoning public education.”

(b) In context of recently passed Civil Rights Act.

(3) Green (1968) – Local district adopts freedom of choice plan, which no white students and few blacks use.

(a) Held:  Local schools have to follow most expedient plan.  Results orientation to eliminate segregation “root and branch.”
(b) Burden on D school districts to prove actions.

(4) Palmer v. Thompson (1971) – city closed all public pools to avoid integration order.  White kids got vouchers.

(a) Held:  This is no violation, since impact equal.
(b) ( Looks like court didn’t want to push it on this smaller issue.

d) Swann (1971) – Mobile Ala. schools very slow about integration and rejects several judicial plans.

(1) Move from ‘deliberate speed’ to more complex remedies.  High water mark of Court’s remedial powers.
(2) Held: Invoke equitable power of court (mini-legislatures) against bad offenders.  Remedy must correspond to the violation.  Can use:
(a) Numerical quotas
(b) Make district prove one-race schools not preventable

(c) Alter attendance zones
(d) Bussing

(3) ( Sowing seeds of the retrenchment.

(a) Remedy only extent of violation later held to be very specific, limiting.

(i) See Croson, Adarand, Bakke.

(b) Bifurcation of right and remedy – rights as color-blind, remedies as color-aware.

II. Modern Equal Protection Adjudication

A. Levels of scrutiny
1. Strict – least restrictive means of achieving compelling gov’t purpose.
a) Burden on gov’t – presumptively violates.

b) Court is very suspicious when applying this std.

c) Applied only to classifications based on:

(1) Race.  See Carolene Products fn. 4; Korematsu; Bakke.

(2) Nat’l origin.

(3) Alien status (mostly).

d) Almost always strike law.  Usually fatal.

(1) C.f. Korematsu.

2. Intermediate – substantially related to an important gov’t purpose.
a) Burden on gov’t – presumption of illegitimacy, but not as much.

b) Apply to classifications based on

(1) Gender.  See Craig v. Boren.

(2) Illegitimacy.

(3) Undocumented aliens.

c) Must be ‘reasonably close fit’ for the interests.

3. Rational basis – rationally related to a legitimate gov’t purpose.
a) Burden on P – presumption of rationality.

b) Court has been very deferential to gov’t when applying this std.

(1) Even if no basis stated, Court often comes up w/ one on own.  Any conceivable basis is okay, even if obviously main purpose not legit.

(2) Difficulties inherent in determining main purpose based on mixed up legislative process.

c) Applied to all other groups (wealth, disability, etc.)

d) Most always uphold laws with this level of review

(1) C.f. City of Cleburne; Romer v. Evans.  Rational relations w/ ‘teeth.’  Where classification may be due to animus.
4. Indicia of suspectness.  Determine level of scrutiny to apply by adding up these factors.
a) History of discrimination.
(1) Purposeful

(2) Discriminatory effects

b) Immutable characteristics

(1) Race, national origin, gender, etc.

c) Stigma and stereotype of group

d) Insularity.
(1) Easily identified

(2) Not diverse or disparate

e) Inability to alter status through political means / lack political power
f) No legislative relevance of distinguishing characteristics.
g) Indication of legislative animus against group.

5. Alternatives to tiered approach
a) Sliding scale.  Increase scrutiny proportional to level of stigma and history of group.

(1) See Cleburne (Marshall, J., concurring).

b) Rational relations w/ teeth.  Use one test, but don’t cravenly believe everything the legislature says.

(1) See Cleburne (Stevens, J., concurring).

B. Disproportionate effects versus discriminatory intent
1. Washington v. Davis (1976) – test for DC police force failed disproportionally by black applicants.
a) Issue:  Is a law obviously discriminatory in effect but w/ no discriminatory intent invalid?

b) Held:  No.  Disproportionate effect not enough on its own to make prima facie case for eq pro violation.

(1) Legitimate interest in test – no discriminatory intent.

(2) Otherwise, slippery slope toward holding many laws invalid due to some slight inequality.

c) Congress can go beyond Court based on § 5 of 14th amend to remedy disproportional impact, but Courts cannot.

d) Stevens, J., concurring.  Outcome okay, but fear that intent is not a good indicator, since hard to discern

(1) Usually assume legislators intend outcome.

2. Feeney (1979) – Mass law gives preference in civil service hiring to (almost all male) veterans.

a) Issue:  What if evidence that know of effect, but not intent.  What is smoking gun for eq pro violation?

b) Held: No eq pro violation where legislature knows hurts women, but not the point of the law.
(1) The law must be directed toward out-group w/ animus to violate.

c) ( Extension of Davis, since law about preference for a favored group, not about better civil servants (as w/ cop test).

d) Marshall, J., dissenting.  Law creates gender caste system in Mass civil service.  Burden should be on state to show gender discrim played no part in law.

e) ( Similar to Bakke in that help one group at expense of another, but not racial.

3. Arlington Heights (1977) – Locality refuses to rezone land from single-family to multi-family to permit construction of integrated apmt building.

a) Held:  Can sometimes imply intent to discriminate from effect of law, even when no obvious intent.  See clear pattern that cannot be explained except for bad motive.  Look to factors:

(1) Historical background of law

(2) Legis history

(3) Procedural irregularities

(4) Substantive irregularities

(5) Testimony of legislators (as long as no speech and debate clause violation)

b) ( Example of broader approach to discrim as Crump would have it.
4. Commentator’s points:

a) Tribe: ignores invidious nature of discrimination and indifference.

b) Perry:  use intermediate scrutiny based on how important the law it and how well it serves its purposes.

c) Fallon:  Court doesn’t want to intrude on legislative realm.

d) Fiss:  Look to aggregate behavior, not just one-time legislative purpose.

e) Crump:  Whites see racism as individual acts, whereas minorities see as pervasive and ongoing.

5. Discriminatory intent w/ no discriminatory effects

a) Not necessarily a violation.  Court must also see some particular harm.  See Palmer v. Thompson.
C. Congressional enforcement of Eq Pro under § 5 of the 14th amendment.
1. Congress viewed by Court as having remedial power beyond what courts, on own, could require.  Development of this view over time.

a) See Ollie’s BBQ (Douglass, J., concurring) – show indications of this intent.
b) See Washington v. Davis: Congress can go beyond Court based on § 5 of 14th amend.  Civil rights laws often ban discriminatory effects even when no intent though Court would not find violation.

(1) Civil Rights Act of 1964

(2) Voting Rights Act of 1965

2. South Carolina v. Katzenbach (1966) – Voting Rights Act provisions challenged by South Carolina.
a) Voting Rights Act – allows DoJ to review all voting law changes of certain bad states.  Pre-clearance to make sure not going to disenfranchise minorities in intent or effect.

b) Issue:  Does Congress have power under § 2 of the 15th amend. to alter state power in light of 10th amend reservation of state power?
c) Held:  Yes.  § 2 is empowering clause, like Commerce Clause.
(1) McCulloch v. Maryland test: see if ends legitimate and means rationally directed towards that end.
(2) Congress had plenty of evidence showing history of discrim, so the means are rational (obvious that no others would work).

3. Katzenbach v. Morgan (1966) – Part of Voting Rights Act bans literacy test in NY by saying cannot keep Puerto Ricans w/ some education from voting.
a) Background:  Court had upheld literacy tests as long as no discriminatory purpose.  See Lassiter.
b) Issue: Congress entitled (via § 5) to go beyond Court’s determination of its own remedial power (via § 1)?

c) Held:  Yes.  As long as “appropriate legislation,” then doesn’t matter that Court could not do same.

(1) Bypass Q of § 5 power, though hint that Congress has power to go beyond.

(a) Ratchet theory – can go beyond, but not cut back protection.

(2) McCulloch ends and means test.

d) Very deferential posture.  Looking for any possible legitimate goal of law, even though nothing in congressional record.  Similar to Ollie’s BBQ.

e) Harlan, J., dissenting.  No evidence to support Congress’ finding.

(1) But if had evidence, then okay to interpret § 1 for themselves.

4. Congress’s reach to private discrimination
a) Post and Siegal article: Does Congress have the power to reach private actors under § 5 of the 14th amendment (though the courts do not)?
(1) Congress more responsible to people, so okay for them to exercise this power.

(2) Courts wanted Cong to exercise this power, so implicitly allowed it.

(a) Suited Court’s role politically.  Let legislative branch play bad cop.

(b) Congress better suited institutionally to do this.

(3) Three main notes.
b) Court has allowed reach to private actors for 13th and 15th amendments explicitly, but 14th amendment says “state.”

(1) See Palmer v. Thompson (implying that Congress could force city to open pools, though Court cannot).

c) United States v. Guest (1966) – Court allows federal law punishing private conspiracies to deny civil rights.

(1) Majority avoids Q of § 5 power, but concurrences again say Congress can get to private actors.
(2) Hints that Civil Rights Cases no longer good law.

d) Morrison (2000) (Equal Protection claim)

(1) Held:  Congress has no § 5 power to grant civil remedy for gender-motivated crime.

(2) Congress lacks power to reach private discrimination: Civil Rights Cases good law, Guest not good law.

(3) Proportionality and congruence test (Boerne):

(a) Look at how many violations caught here by looking at state practices w/ intermediate scrutiny (as appropriate for gender).

(i) Not much, since cannot punish private discrim

(4) ( Ignored reams of Congressional evidence showing failings of state actors.

(a) Thus extension of Kimel.

5. Kimel (2000) – Congress removes state immunity from prosecution by own citizens (as per the 11th amend) in context of ADEA.

a) Background:  Only § 5 allows Congress to abrogate state sovereign immunity.  Seminole Tribe.

b) Issue:  Can Congress exercise its § 5 power to remedy age discrim in this way?

c) Held:  No.  Act would not remedy many violations, so not good fit.

(1) Flunks Boerne’s proportionality and congruence test.

(a) Apply rational basis test to age, so not many possible violations to remedy.

(b) Not enough fact-finding by Congress.

d) Dissent urges ‘clear signal’ test for federalism concerns: make show Congress showed that considered the federalism implications.

III. Race-Conscious remedies.  Court, beginning w/ Bakke, is disentangling itself from its strong civil rights position in Swann on racial remedies and returning to older idea of equal protection as an individual right.
A. Education

1. Bakke (1978) – Affirmative action program at UC Davis Medical School challenged by white student.
a) Issue:  Is a program benefiting blacks in educational admissions valid?
b) Held:  Not unless narrowly tailored to meet compelling state interest.
(1) Strict scrutiny for all racial classifications – Powell only.  Others decide case on other grounds.
c) Reasoning
(1) 14th amend not about groups rights, but individual liberty (implicit).
(2) Pluralist panic. Impossible to hold one ethnic/racial group as not worthy of protection.

(a) Poor/ethnic whites and non-favored minorities bear brunt of burden
(b) Impossible to determine sub-groups.

(3) Stigmatizing to blacks

(4) Burden on innocent.  Unfair to white who have no part in discrimination

d) State interests.  Compelling?

(1) Increasing #s of minorities in medicine.  Not valid.

(2) Countering societal discrimination.  Not valid

(a) Remediation can be valid, but only when relates to specific institution.

(b) UC Davis not valid fact finder to find discrimination history.  Only CA legislature or courts.

(3) Increasing # of doctors in underserved communities.  Not valid.

(a) Can be valid, but only if prove minority doctors actually do this.
(4) Diversity.  Valid, but not least restrictive means of achieving.
(a) Harvard plan as model.  Factor but not determinative one.

(b) ( Is Harvard plan really different or just sounds fairer?

(c) ( Diversity as rationale that most benefits whites.

e) Dissent (progressive coalition).

(1) Intermediate scrutiny

(a) ( Maybe better off w/ rational basis, since intermediate scrutiny not well established.

(2) Institutions should be able to remedy societal discrim if it bears on their business.

2. Hopwood v. Texas (5th Cir. 1996) – UT Law School affirmative action program.
a) Issue:  Can law school use system that gives numerical advantage to minority applicants but no numerical quota?

b) Held:  No.  Not least restrictive means of achieving compelling state purpose.

c) Level of scrutiny: strict

(1) Acknowledge Bakke only opinion of Powell, J., but point to Croson and Adarand.

d) State interests

(1) Revoke diversity rationale

(a) Only Powell’s opinion in Bakke (though 4 dissenters implicitly agree).

(b) Used only in Metro Broadcasting based on intermediate scrutiny, which was overruled by Adarand, anyway.

(2) Remedial

(a) Good rationale, but need past discrim by specific institutional actor.  No evidence here.

(b) If allow here, then could apply to many things, like contracting (which was rejected in Croson).

e) ( Not clear that this would carry the day on the current court

(1) Might not reject diversity rationale

(2) Might not require identity between past bad actor and remedial actor.
f) What is 9th cir. Case on this that okays diversity rationale?
(1) Smith v. Washington.

B. Contracting and Hiring

1. Fullilove (1980) – Minority set-aside in federal public works law.  In grants to states, required that 10% of money go to MBEs.
a) Issue:  Is federal set-aside condition on state grant const?

b) Held:  Yes.  Deference to Congress in their determination of how to remedy past state discrim.

(1) No specific level of scrutiny, but indicate strict.
(2) Articulate huge power of Congress to legislate based on § 5 of the 14th amendment.

c) ( Grant to states, so conditioning funding, which should be okay.

d) ( May be bad law based on Croson, Adarand.

2. Metro Broadcasting (1990) – FCC used set aside in distribution of broadcasting rights.

a) Employed intermediate scrutiny for race-conscious remedies, and upheld law

(1) Accepted diversity rationale as important state interest.

b) ( Never really caught on.

3. Croson (1989) – Affirmative action program in contracting for Richmond, VA requires certain % of minority sub-Ks in order to get bid.  Similar to Fullilove plan.
a) Issue:  Does % set-aside violate eq pro rights of non-minority contractors?
b) Held:  Yes.  Law is not narrowest means of meeting compelling state interest.

(1) Apply strict scrutiny for all racial classifications

(2) No specific evidence of how this helps remedy Richmond overcome it’s own past discrimination.  Not a tight remedial fit.

(3) Remedy not about specific past harms.  % seems only to achieve racial balancing.

(4) No evidence tried non-racial means first, which shows not least restrictive.

c) Other arguments

(1) States not as good as Congress at fashioning racial remedies.

(a) Nod to Fullilove.

(2) Stigmatizes minorities as needing special help.

(3) Blacks in Richmond are majority of city council, so looks worse.

(a) Could lead to politics of racial hostility.

d) Maj implies that if can show specific discrimination, or at very least obvious numerical discrepancies, then can have a narrowly tailored racial remedy.

e) Scalia, J., concurring.  Only life-threatening emergency would justify race-conscious action by a state.

(1) States not good at fashioning these remedies

(2) School desegregation only exception (( hard to see why).

(3) Individual conception of discrimination.

f) Marshall, J., dissenting.  Should apply intermediate scrutiny.

g) ( This case created havoc for municipal affirmative action programs.  Most abandoned or altered.

4. Adarand (1995) – Prime contractors paid more for federal Ks if they hired minority sub-cons.
a) 3 precepts for race-conscious remedies:

(1) Skepticism – any preference gets strict scrutiny
(2) Consistency – same standard regardless of group
(3) Congruence – same standards for federal (due process) and state (equal protection) programs.

(a) Ignores Croson’s focus on difference between federal and state.

b) Tacitly overrule Metro Broadcasting as ‘outlier.’

c) Thomas, J., concurring.  Racial remedies engender paternalism.

(1) Badge of inferiority for blacks, resentment and superiority for whites.

(2) Causes blacks to adopt sense of entitlement.

5. Shaw v. Reno (1993) – NC drawing new districts to comply w/ DoJ’s order to have majority-minority districts (as per the Voting Rights Act).
a) Issue:  Are oddly shaped districts gerrymandered to create majority-minority districts violation of citizen’s right to color-blind electoral process?
b) Held:  Yes.  Districts so irregular that race only explanation is per se violation of eq pro clause.

(1) States may consider race, but must show that not essential factor in boundary lines.

(2) Strict scrutiny employed.

(a) ( This is actually facially neutral law, but majority overlooks that.

(b) Indications that could uphold some racial redistricting.

c) ( Claim of Ps is highly abstract, but previous suits failed when whites claimed vote dilution, etc.

(1) Easier to prove than standard claims, since no need to show discriminatory intent.

(2) Classification itself is the harm.  Shows conception of 14th amend. as about individual liberty.

d) See Miller v. Johnson (1995) – striking Georgia’s creation of a peculiarly shaped majority-minority district.

(1) Can be aware of race in redistricting, but cannot be determinative factor, which is shown through circumstantial evidence of odd shape.

(2) Dissent pointed out that not all that odd.

e) See Bush v. Gore (2000) – Saying very presence of differences in vote counting from municipality to municipality enough to violate eq pro, regardless of race, etc.  3rd generation eq pro violation

(1) Can minorities vote equally?

(2) One person, one vote (Shaw v. Reno).  Color-blind.

(3) Is each vote counted according to the same standards?  Color-blind.

C. Conclusions

1. Chart on race-conscious remedies

	
	State Discrimination
	Federal Discrimination

	State Remedy
	Strict scrutiny.

(Croson)
	N/a.

	Federal Remedy
	Strict (if follow Adarand )
Deferential (if follow Fullilove)
	Strict scrutiny.

(Adarand).


2. Shift from group conception of rights (Swann) to individualized conception (Shaw).
3. Courts may still protect some educational affirmative action, but for contracting, situation looks bleak (especially for state remediation).

a) Hopwood not binding law.

IV. Other Classifications.  Court seems nervous about expanding equal protection much beyond traditional groups (blacks, mostly), so try to draw lines and limit application of strict scrutiny.  Fear slippery slope (pluralist panic).
A. Gender.  Intermediate scrutiny archetype.  

1. Gender turns out to be good proxy for certain state interests, so cases look to how good the match is.
2. Craig v. Boren (1976).  Law in Okla. allows sale of near-beer to girls at 18 but to men at 21.
a) Issue:  Does differential in age violate eq pro clause?

b) Held:  Yes. Laws differentiating based on gender must

(1) Serve an important gov’t purpose, and

(2) Be substantially related to the goal.

c) Analysis:  

(1) Not very tight fit between the ends and means here, since males and near beer not good proxy for drunk driving (stated purpose).

(2) Seems like merely outdated sexual stereotype

d) Intermediate scrutiny:  for groups (like women) w/ history of discrimination, but not as bad as against blacks and w/ more legit purposes.

e) Rehnquist, J., dissenting.  Men are burdened by this law, not women, so application of higher std of review is silly.

(1) Just apply rational basis test to gender discrim.  Two levels of scrutiny is plenty.

3. See Feeney – law wanted “in spite of” impact on women, not “b/c of” impact, so okay.

4. VMI case (1996).  Girl wants in to V.M.I.  Held:  State must show “exceedingly persuasive justification” for different treatment, which fails here.

B. Sexual Orientation

1. Bowers v. Hardwick (1986) – Anti-sodomy statute.
a) Held:  No violation of due process.
(1) “No fundamental right to homosexual sodomy.”

(2) ( Compare to Romer.

b) What about argument that selective enforcement claim?

2. Romer v. Evans (1996) – Colo. Amendment 2 outlaws special protections for homosexuals.  Forces repeal of many local statutes.
a) Issue:  Is denial of protection for gays violation of their eq pro rights?

b) Held:  Yes.  Law not rationally related to any legitimate state purpose.

(1) State interest in protecting desires of individual employers/landlords to discriminate is not narrow enough or closely tied to law.

(2) Per se violation, since state saying one group cannot use political process in same way as others.

c) ( Implicitly adopting perspective of the out-group, as refused to do in Bowers.

d) Scalia, J., dissenting.

(1) This law like law against nepotism – doesn’t deny right of people who want to hire their nephews.

(a) ( Ignores involuntary nature of homosexuality.

(2) Why not look to Bowers?

e) ( Why different from Bowers?

(1) Romer is explicit exile of some group from society – shows animus toward group and not toward conduct.

(2) Bowers about deviant sex, not group itself.

(3) Eq Pro grounds safer to protect substantive rights (less fear of Lochnerizing).

(4) Rational relations w/ teeth allows no expansion of quasi-suspect class list.
C. Wealth: Court loathe to extend heightened scrutiny to wealth.
1. Rodriguez (1973) – Texas state schools funded through property taxes, and, despite some subsidy, poorer districts have far less to spend per pupil.  Some students bring eq pro class action claim.
a) Issue:  must states equalize spending per pupil across the state?

(1) Held:  No.  Distinction not directly focused on any group, so only rationality test.
(a) No indicia of suspectness for these people.  Some wealthy in district.

(2) ( This case cited for idea that wealth not a suspect class, but actual opinion is narrower. 
(a) Suspect classification of wealth MAYBE when both

(i) Absolute inability to pay

(ii) Detriment directly from deprivation

b) Due Process issue:  is education a “fundamental right” that gets due process consideration?

(1) Held:  No, since not explicit in Const.

(2) ( Uh oh.  This is troubling precedent, since a lot of protected rights not explicit in Const.

c) Policy:  Any other decision on this case would lead to a ton of judicial entanglement and a slippery-slope of fiscal/educational analysis.

(1) ( Maybe this is a good thing.

d) Marshall, J., dissenting.

(1) School children are a suspect class

(2) Education is a fundamental right.  Unequal access prohibits adequate participation in process.
(a) Carolene Products fn. 4 analysis.

(3) Should have spectrum of standards of review to adequately address needs of various groups.

2. Maher (1977) and McRae (1980) – No Eq Pro violation for state refusing to fund abortions (Maher) or denying federal funding for abortion services (Hyde Amendment – McRae), even though means poor women less access to services.
a) Citing Rodriquez to say poverty not suspect class.

D. Disability.  City of Cleburne (1985) – Texas city denies a permit to group home for mentally disabled (cannot get signatures from neighbors, as per law).
1. Issue:  Does special requirement for mentally disabled violate their Eq Pro rights?
2. Held:  Yes.  Law has no rational purpose

a) No suspect or quasi-suspect class for mentally disabled, so in the land of rational relations.

(1) States can often legitimately discriminate against disabled.

(2) They are politically powerful and too diverse.

(a) See laws protecting them.

(3) Slippery slope – pluralist panic.

b) In this case, no sign of rational basis, since all state interests apply to other groups who don’t have to get signatures.

(1) ( Rational relations with teeth.

3. Stevens, J., concurring.  Should always apply rational relations, just actual look into relations instead of deference.
4. Marshall, J., concurring.

a) This IS heightened scrutiny, just hidden.  Why not be clear?

b) Retarded have several indicia of suspectness.

5. ( This case seems outlier, since not many other cases of rational relations w/ teeth.


Part IV: Substantive Due Process
I. Lochner Era
A. Road to Lochner.  Originally, the Court did not see much substantive elements to the 14th Amendment’s Due Process clause.  Eventually, though, the clause was seen as incorporating a set of natural rights and liberties (as from the Bill of Rights) guaranteed to individuals.
1. Slaughter-House Cases (1873).  The Court refused to find that Due Process gave any substantive workplace protections.

2. Allegeyer v. Louisiana (1897).  State law held to deprive citizens of their right to contract for insurance (as guaranteed by Due Process clause).

B. Lochner (1905) – NY statute limited the working hours of bakers.
1. Issue:  Does the DP clause incorporate a substantive right for people to work as much as they want?
2. Held:  Yes.  Law interferes with right of individual to freely contract.
a) Regulation does not concern “health, welfare, and morals,” (in opinion of the Court) so not within state police power.

(1) Not enough health interest

b) Bakers not wards of state – can regulate their own hours.

c) Real motive of law is distributive, which is not valid.

3. Holmes, J., dissenting.  Case based on laissez-faire economic principles, not natural law – bald imposition of judicial opinion.
a) ( Eventual development of this critique of substantive DP, where ‘substantive’ is a pejorative term.

4. ( Court saw market as naturally leading to ideal outcome, but by the Depression, could not ignore the realities of economic failings.

C. Blossoming of economic substantive due process.  Between Lochner and Nebbia, Court used Due Process clauses and sometime Eq Pro clause to pass judgment on the laws of Congress or the legislature, especially when concerning labor relations, price regulations, and business regulations.
1. Muller v. Oregon (1908) – Held that state could regulate working hours of women, since their ‘weak physical structure’ meant that harsh work could impede their role as child-bearers and -raisers.

a) ‘Brandeis brief’ helps convince Court through social science data.
2. Adkins v. Children’s Hospital (1923) – Law regulates women’s wages.  Court holds that freedom of contract is rule (though with exceptions), and strikes law.
a) Shows limited success of Muller-type attacks.

D. Retreat from Lochner
1. Nebbia (1934) – NY law regulated the sale prices of milk.
a) Issue:  Is the law unduly interfering w/ individuals’ freedom under DP clause?

b) Held:  No.  Gov’t has right to regulate in the public interest.

(1) So long as means substantially related to end which is not arbitrary.

c) Abandoning economic substantive DP.
E. Carolene Products footnote 4.  In case upholding prohibition of filled milk, Stone, J. places a gem to later revive substantive review when certain fundamental freedoms are at stake.

1. Looks to DP clause as protector of freedoms implied in Bill of Rights (as well as minority protection and political process protection).
2. ( Leads to “shocks the conscience” test and other substantive DP standards.
II. Reproductive and Sexual Autonomy
A. Griswold (1965) – CT law forbids doctors from discussing contraceptives w/ patients, and forbids people from using them.
1. Issue:  Does law infringe on substantive rights of patients relative to the DP clause?

2. Held (Douglas, J.):  Yes.  Right to privacy and personal autonomy is protected by DP clause.

a) See penumbras of rights around specific guaranteed rights.  Includes privacy by reference to 1st, 3rd, 4th, 5th, 9th amendments.

b) Cite cases showing marital right to privacy
c) The laws in question limit marital privacy, so overbroad.

3. Goldberg, J., concurring.  9th amendment as protector of unspecified – but fundamental – freedoms.

4. Harlan, J., concurring.  “Principles of ordered liberty” require striking the law.

a) Playing w/ text like other justices is as open to judicial activism as this bald recourse to natural law.

b) Principles of ordered liberty: means look at adapting national norms and see if right within conception of “fundamental rights” today.
B. Eisenstadt (1972) – Mass law made distribution of contraceptives a felony except by licensed doctors to married couples.
1. Held:  Law invalid as infringement on right to reproductive privacy.
a) Only possible rationale of law is to discourage contraception, not premarital sex, so overbroad.

b) ( Ignored that law drawn specifically to meet Griswold reqs.

c) Rights must be the same for married and unmarried alike.

(1) Cite Griswold as about individual privacy, not just marital privacy.

2. Burger, J., dissenting.  This is unmitigated Lochnerizing.

C. Bowers v. Hardwick (1986) – Law against sodomy challenged by gay man caught in act.
1. Issue:  Does Eisenstadt’s rationale protect ‘deviant’ sexual practices?

2. Held:  No.  No fundamental right to homosexual sodomy.

a) Eisenstadt, Roe rationale extends to heterosexual sexual practices only.

b) History proscribed sodomy

c) Don’t want to expand list of fundamental freedoms (Lochnerize).

3. Blackmun, J., dissenting.  This case about the ‘right to be let alone.’
a) Privacy precedent implies that certain places and decisions are fundamental.

(1) Sexual intimacy and the home.

4. Eventually, this case was questioned by Evans v. Romer, which was decided on both Eq Pro and DP grounds.

III. Abortion

A. Roe v. Wade (1973) – Texas law criminalizes abortion except where necessary to save the life of the mother.
1. Issue:  Does a woman have a fundamental right to terminate her pregnancy?
2. Held:  Yes, at least for the 1st trimester.
a) No explicit right to privacy, but recognized by precedent.  

b) 14th am. protection of personal liberty as source of privacy.

(1) Doesn’t matter where it is found (14th am. generally, 9th amendment, etc.)

3. Trimester test – medical basis for decision.  Doesn’t try to judge whether fetus is a person, but rather balance woman’s rights w/ those of state.
a) 1st:  Woman’s rights compelling while life of fetus only theoretical person.
b) 2nd:  Balancing of interests

c) 3rd:  State’s interests in protecting life compelling.

d) ( Troubling, since what if point of viability moves?  Not clearly established moral ground of right.

4. Dissent.  Lochnerizing.  The trimester test reads like a statute.

5. ( Would Eq Pro have been better basis?  See Ginsberg.

a) Only intermediate scrutiny, so problematic

b) Women not on equal reproductive footing to men, so is classification issue.

c) Would require gov’t to hands-on protect (unlike DP, which is hands-off).

d) On other hand, not much precedent to support this.

B. Abortion funding

1. Maher (1977) – Court sustained CT’s use of Medicaid to reimburse women for childbirth, but not for elective abortions.
a) Roe held not to establish unqualified right to abortion, but only to be free from unduly burdensome interference in choice.

b) Applied rationality standard.

c) ( Indicates state’s interests run throughout pregnancy, not just post 1st trimester.

d) Dissent: distressing insensitivity to plight of poor women.

2. McRae (1980) – Hyde Amendment to law funding medical services for needy excluded abortions except when needed to save mother’s life.
a) Held:  Even though freedom to choose, does not follow that gov’t has to pay.
C. Casey (1992) – PA law requires several steps taken by woman prior to getting abortion (as discussed below).
1. Held:  Key element of Roe is that state cannot make undue burden on choice.  Thus:

a) Narrow definition of medical emergency – okay.

b) 24-hour waiting period – okay.

(1) Poor women hurt, but that isn’t basis for invalidating. See Maher/McRae.

c) Spousal notification – not okay.

(1) Too much risk of scaring women off (fearing abuse).  Significant obstacle.

d) Parental consent – okay.

e) Record keeping by clinics – okay.

2. Stare decisis discussion.  List of factors when deciding whether to overrule decision.

a) Unworkability (Nat’l League of Cities).  Roe not pretty, but not unworkable.

b) Reliance on decision.  Roe has been relied on.

c) Changes in law made decision outlier (Lochner).  Roe is controversial, but not out of date.
d) Change in facts or science (Plessy).  No major changes.

e) Legitimacy requires consistency.

3. ( Undue burden test

a) Departure from the trimester test, since allows more restrictions early on.

b) The trimester test undervalued the state’s interests early on.

c) 24-hour waiting period.  Particular burden on the poor.  Shows state does not need a health justification to support childbirth over abortion.

d) Spousal notification.  Will result in more women not getting abortions, so is undue burden.

(1) Battered women not same as poor women.

(2) Tough to see why different from 24-hour thing.

4. Privacy – no longer the key justification.  Mention it, but more focus on woman’s right to reproductive choice.

5. Scalia, J., dissenting.  Majority gutted Roe (which is good) but refused to admit it (which is bad).  Should just overturn.
a) Sees Roe as not rightly decided and not have produced a settled body of law, so should be overturned.

6. Blackmun, J.  Shame that this issue is dividing the Court and country.  Will be basis of selecting next justice, which is too bad.
a) ( Personal tone.
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