
CONSTITUTIONAL LAW

I. The Constitution, Judicial Review and Jurisdiction Stripping

A. Constitution of United States (later)

1. Article I: Legislature
§1: 
DEFINED
Cong gets ALL leg powers granted BY C 

a. Cong = HOR and S

§2: 
HOUSE

[1] HOR = every 2 years, chosen by people/ Elector language


[2] HOR Quals: 25, 7 y/cit, inhab of state


[3] HOR #s = by population.  

a. New apportionment every ten years.

b. No greater than 1/30K

c. BUT, Each state gets at least one


[4] Vacancies in HOR = writs of election from Executive Authority


[5] HOR chuses speaker and other officers

a. HOR alone has power to impeach

§3:
SENATE
[1] S = 2 per state; six year term; chosen by leg of state

[2] Divided into classes to keep one third in continuity

a. In event of vacancies due to resignation, death, etc., executive of state will make temporary appt until next meeting of State legislature which will then fill seat.

[3] S Quals: 30, 9 y/cit, inhab of state

[4] VP = President of Senate, but no vote unless divided

[5] S chuses officers and Pres pro tempore in absence of VP

[6] S = sole authority to try impeachments.

a. When Pres tried, Chief Justice presides.

b. No conviction w/o 2/3 of members present

[7] Judgment from impeachment = no worse than removal from office.

a. However, party is subject to indictment, trial, judgment and punishment

§4: 
CONGRESSIONAL EXTERNAL ACCOUNTABILITY
[1] Election methods determined by state legislatures

a. Cong can change these regulations EXCEPT as to chusing of Senators

[2] Cong assemble once a year (at least)

a. Shall be first Monday in December, unless they by law appoint a different day

§5: 
CONGRESSIONAL PROCEEDINGS
[1] Each house (EH) judges elections, returns and quals of its own members.  

a. Quorum = majority of each

b. Smaller number may adjourn from day to day

[2] EH determines rules of proceedings and punishes its members for disorderly behavior

a. May expel member w/ 2/3 concurrence

 [3] Each house keeps record of its proceedings

a. Must be published EXCEPT that requiring secrecy

b. Affirm and negative votes shall be so published

[4] Neither house during session can adjourn for more than three days w/o permission of other house, nor to any other place than where they sit.

§6: 
CONG PRIVILEGES/LIMITATIONS
[1] Cong gets paid.

a. Privileged from arrest while in attendance or in travel to or from

b. Re: speeches and debates, they shall not be questioned anywhere else.

[2] Cong Members cannot be appointed to other civil office of US while members of Congress and vice versa

§7: 
BILLS
[1] ALL spending bills originate in HOR

a. BUT S can propose via Amendments

b. Can also concur via amendments

[2] PRESENTMENT: All shall be presented to Pres.

a. If approv, sign into law

b. If no approval, sent back to HOR w/ objections for reconsid 

1. Objections of Pres published in journal

c. If HOR approves, to S w/ objections

d. If S approves, will become law

e. Names of yeas and nays will be pub’d in journal

f. Any bill not returned by Pres in ten days (excluding Sundays) after presentment, shall become law; unless Congress by adjournment prevent its return, in which case it is vetoed.

[3] Every order, resolution, or vote, to which the concurrence of HOR and S may be necessary shall be presented to Pres of US just like a bill

§8: 
CONGRESSIONAL POWERS/PREROGATIVES
[1] Congress = power to tax and spend to “provide for common defense and general welfare”

a. Shall be uniform throughout US

[2] Borrow $ on US credit

[3] Regulate Commerce w/Foreign Nations; ISC; Indians

[4] Estab uniform Rule of Naturalization; Uniform laws on bankruptcies in US

[5] Coin money; regulate value of money and foreign coin, standard of weights and measures

[6] Provide for punishment of counterfeiting the securities and current coin of US

[7] Establish post offices/routes

[8] Promote progress of science and arts via issue of patents

[9] Make tribunals inferior to Supreme Court

[10] Def/Punish piracies and felonies on high seas; offenses against law of nations

[11] Declare war

[12] Raise and support armies (reevaluated every two years)

[13] Provide and maintain Navy

[14] Make rules for regulation of land and naval forces

[15] Provide for calling forth militia to execute laws of Union

a. to suppress insurrections and repel invasions

[16] Organize, arming, supplying, governing militia

a. States get promotion of militia officers and organization/training

[17] Exclusive legislation in DC and final authority over all land purchased by Congress for exercise of any powers listed herein.

[18] To make ALL LAWS which shall be NECESSARY AND PROPER for carrying into Execution the foregoing powers

§9: 
CONGRESSIONAL LIMITATIONS
[1] Congress may prohibit entrance of certain people into country

[2] Habeus Corpus shall not be suspended unless invasion or public Safety requires

[3] No Bill of Attainder/ No Ex Post Facto Laws

[4] No direct tax; unless in proportion to census

[5] No tax on articles exported from any State

[6] No preference given to any regulation of commerce from one state over another.

a. No duty paid from vessels going from one state to another. 

[7] No money unless appropriations by law

a. Regular statement/account of receipts and expenditures published from “time to time”

[8] No titles of nobility

a. Officers can’t accept title of nobility from any foreign power, king, etc.

§10: 
STATE LIMITATIONS
[1] No States enter into treaties or alliances with other states

a. No letters of marque or reprisal

b. No coin money

c. No emit bills of credit

d. No bills of attainder/Ex post facto laws

e. No laws impairing rights of K

f. No titles of nobility

[2] No imposts or duties on exports or imports unless Cong allows and is absolutely necessary for inspection laws.

a. net produce goes to treasury of US anyway

b. laws regarding this subject to change by Cong

[3] W/o Consent of Cong, no state can

a. lay duty of tonnage

b. keep troops

c. keep ships of war in time of peace

d. enter into any agreement or compact with another state or power

e. engage in war, unless actually invaded or imminent danger

2. Article II: Executive
§1
DEFINED
[1] ALL Exec power = a Pres of US

a. Term = 4 years

b. VP also = 4 years

[2] States appoint electors equal to whole number of Senators and Reps in Cong

a. Electors cannot already hold office

[3] Procedure for electing President

[4] Congress = time of choosing Electors, day votes given, and shall be uniform throughout US

[5] Quals of Pres: natural born citizen, 35 y/o; resident 14 years

[6] If Pres removed, devolves to VP

a. If VP removed, then Congress decides

[7] Pres gets salary but no diminish or increased while in office

[8] Take this oath…

§2 
PRESIDENTIAL POWERS
[1] P = Commander in Chief of Army/Navy, militia

a. may ask for writing from exec officers in depts related to duties

b. PARDON POWER
[2] Power to make treaties w/ Senate Concurrence

a. Nominate/Appoint Ambassadors, Ministers, Consuls, S Ct judges, and all other Officers whose Appointments not provided herein as established by law

b. Congress may vest appointment of inferior officers, as they think proper, in Pres alone, in courts of law, or in heads of department:

[3] Pres alone has power to fill vacancies during recess of Senate by granting Commissions that expire at end of their next session.

§3: 
PRES OBLIGATIONS
a. State of the Union “time to time”

b. Can convene both houses in exceptional cases

c. Can determine date of adjournment if disagreement

d. Receives ambassadors

e. TAKES CARE THAT THE LAWS BE FAITHFULLY EXECUTED
f. Shall commission ALL officers of the US
§4
IMPEACHMENT

Pres, VP and all civil Officers of US, shall be removed for impeachment and conviction of Treason, Bribery, or other high Crimes and Misdemeanors.

3. Article III: Judicial
§1 Judic power vested in one S Ct and inferior cts estab’d by Congress

a. Judges hold office while good behavior

b. Judges get paid, not diminished while in office

§2 
JUDICIAL POWER
[1] Judic power = 

a. all cases arising under Constit, laws of US, and treaties made, or which shall be made, under their authority

b. all cases involving ambassador, ministers or consuls

c. all admiralty cases

d. controversies in which US is a party

e. twixt two or more states

f. twixt state and citizen of another state

g. twixt cits of diff states

h. twixt citizens of same state claiming lands under Grants of diff states

i. twixt State/Citizen and a foreign state, citizen, or subject

[2] S Ct = original juris where case =

a. ambassador, minister, or consul

b. state = party

c. All other cases = appellate jurisdiction, with such exceptions as Cong may make

[3] Trial of all crimes (except impeachment) shall be by jury

a. Trial held in state where crime committed

§3
TREASON
4. Article IV: States
§1 
FULL FAITH AND CREDIT given to state laws and cases.  

§2
STATE OBLIGATIONS
[1] Citizens of one state get privileges and immunities of citizens in all states

[2] Person charged with Treason, Felony or other Crime, fleeing to another state shall be delivered to state of crime

[3] Person w/duty of labor in one state shall not escape duties by fleeing to another state

§3 
LAND MANAGEMENT


§4 
US guarantees to each state republican form of gov’t.  

a. Protects them against invasion and domestic violence

5. Article V: Amendments
a. Propose =

1. 2/3 of HOR OR

2. 2/3 of State Legislatures calling convention

b. Ratification =

1. ¾ of State Legislatures OR

2. ¾ State Conventions

6. Article VI: Miscellaneous
[1] All debts under Confed = debts under constit

[2] Constit and treaties = supreme law of land


a. Judges bound thereby

[3] S and HORs, members of State Legislatures, executive, and judicial Officers of US and States are bound by oath or affirmation to support the constitution


a. No religious test ever required as qual to any office

7. Article VII: Historical
a. Ratification of Conventions of nine states shall be sufficient for establishment of this constitution

8. Article VIII: Amendments
1.  [1791] Freedom of Speech, Religion, 

2. [1791] Bear arms

3. [1791] No quartering but by law

4. [1791] No unreasonable search/seizures except w/warrant

5. [1791] Grand Jury for major crimes; no double jeopardy; no self-incrimination; due process of law; just compensation for takings

6. [1791] Speedy trial in criminal prosecutions; jury trial; right to counsel

7. [1791] Suits at common law = jury trial

8. [1791] No excessive bail or cruel/unusual punishment

9. [1791] Con rights do not disparage other rights of the people

10. [1791] Powers not delegated to Fed = to the states

11. [1798] US Law doesn’t apply to foreign suits

12. [1804] Electoral College

13. [1865] End to slavery

14. [1868] Due Process; Reps per population; no double offices; public debt

- in response to denial of rights to freed slaves

15. [1870] Suffrage for race

16. [1913] Income tax

17. [1913] Popular Elections Senators

18. [1919] Prohibition

19. [1920] Suffrage for sex

20. [1933] Rules of Succession

21. [1933] Prohibition repealed

22. [1951] Presidential Term Limits

23. [1961] District of Columbia Reps

24. [1964] Poll taxes

25. [1967] Succession

26. [1971] 18 y/o voting

27. [1992] Compensation for Senators and Reps

B. Methods of interpretation

a. text

b. narrow purpose

c. broader purpose/ theory

d. structure

e. precedent

-not just judicial.  Ex. What has Congress let Prez get away with in the past?



f.    pragmatism: the Con was intended to work across time

C. Objective of the Con is to empower the Fed govt w/out threatening liberty by:

a. The Con gives people rights the govt cannot take away

-Bill of Rights

b. Enumeration Strategy

· Fed Govt has limited, enumerated powers. Don’t give Fed power to act in certain area

c. Dispersal of Powers

-Federalism and Separation of Powers. Check and Balances

D. Constitutional Doctrine: The Basics

a. Judicial Review of Exec and Leg action (Marbury)

b. Broad, but theoretically finite federal power that states cannot obstruct (McCulloch)

c. Norms against govt subordination of racial minorities (Brown)

d. Judicial protection of fundamental rights that may not be in Constitution textually (Roe)

E.  Judicial Review

1. Legitimacy of Judicial Review: 

Marbury v. Madison (writ of mandamus): p. 25

a. BROAD RULE: It is emphatically the province and duty of the judicial dept to say what the law is.  An act of the legislature, repugnant to the constitution, is void and the courts are NOT obliged to give it effect.  Courts declare what the law is.

NARROW RULE 1: All institutions are obliged to follow the constitution to the letter.

SPECTRUM: 

S Ct Interprets Exclusively (-------------------------( All Branches Can Interpret

PER ARTICLE III, S Ct has original juris in 2 areas: affecting ambassadors, and when state is a party.  Court cannot allow act to expand original jurisdiction b/c would be unconstitutional.  Affirmative words are often, in their operation, negative of other objects than those affirmed.

PER ARTICLE III, S Ct has appellate juris in 7 areas: (see Article III, § 2, Clause 1).

RULE 4: Current changes in interp of con law shall apply to all cases currently on the court dockett. (Griffith v. Kentucky)

b. Case: Judicial Act unconstitutional and writ cannot be issued.

1. Three questions presented:

a. Right to commission?  Yes, seal affixed = now law

b. Right to remedy?  Yes, every legal right has a remedy

c. Remedy issued by this court?  No b/c Judicial Act unconstitutional

2. ASHWANDER PRINCIPLE: good judicial practice that chooses constitutional interpretation that minimizes potential constitutional conflict/tension.

3. While Marshall read orig jurisdiction clause as a ceiling, could be interp’d as a floor since it doesn’t have the modifying clause that §2[2] has.

4. Conflict between Article III, §2[1] and Article VI [2].  The Courts are to entertain all cases arising under the Con, but are to stifle unconstitutional laws.

5. HOLD: Con does not give USSC original jx to hear case like this. There are lower fed courts by this time and there is a state judicial system. 

c. Con must trump statute.  Article VI says “Con and law of US are supreme.”  But Art 6 says “laws in pursuance of the Con.”  The big question is who determines whether the statue is Constitutional?   

2. Judicial Review in General

a. “counter-majoritarian” to allow unelected judges to constrain the elected legislature

-but when Ct strikes down a law, it does so in the name of the Con, the biggest majoritarian work product

-but do the people agree with the Ct’s interpretation?

b. Clean Hands: Cts apply Con over un-Con laws

c. Judicial Exclusivity: Everyone must follow Cts reading of Con (see Cooper v. Aaron, p.35)

d. Who acts as a “check” on the Cts power?

-Ct membership changes with time

-you can amend the Con

-Jurisdiction stripping: Congress takes cases away from federal courts

3. Congressional Control of Judicial Review by Federal Courts:

Ex Parte McCardle (military court):

a. RULE 1: Congress has the power to determine the jurisdiction of S.Ct. since Article III says courts have appellate jurisdiction “with such exceptions and under such regulations as Congress shall make.”

RULE 2: Congress may also take away jurisdictions that it has granted.
RULE 3 (narrow interp): Act of 1868 didn’t affect jurisdiction in other cases: therefore, there is more than one statutory route to S.Ct. and Congress didn’t shut down all of them, but just one of them (via military courts)

Ex: Judic Act of 1789: §14: power to grant writ of certiori in cases involving habeus corpus

RULE 4: congress does not have absolute control over the federal judiciary’s jurisdiction.  Congress may not completely deprive the federal judicial of power over cases within the constitutional scope of the federal judicial power.  Congress must allow jurisdiction over every case within the federal judicial power to vest in some federal court.  To do otherwise would deprive federal courts of the judicial power of the US, with which they are vested by Article III.

b. Case: P appealed to USSC under Cong Act of 1867 which provided appellate jurisdiction in matters of habeus corpus.  While case being argued, Congress repealed this part of the act.

HOLD: USSC does not have jurisdiction in case.  Congress can take away jx from courts.  But the ability to manipulate USSC docket and lower court docket does not mean Congress can alter both.  Congress can give final say to the lower fed court, or it could not create lower fed courts at all and let the USSC hear case.  Here, McCardle had his day in federal court.  And Yerger (p. 41) invoked the USSC’s jx to issue an original writ of habeas.

U.S. v. Klein (seized property):

a. RULE 1: Congress’ powers to determine jurisdiction of S Ct do not allow it to force the S Ct to resolve issues of fact.

RULE 2: Congress cannot have power over presidential pardons, the effects of which are to grant the person recovery in all such matters in which they were wronged.

NARROWER reading: does not interfere with Pres pardon and actually respects it.  Rather, it just attaches significance to it.

b. Case: 1863 Statute provides for seizure and sale of captured prop of Union rebels.  Southerners can challenge seizure by proving they did not participate.  Pres pardon used in Padelford to get recovery induced Congress to pass law:

1. pres pardon would not prove loyalty but guilt; and 

2. pardon would force S Ct to dismiss case.

HOLD: UCCS will not enforce the new statute.  Congress can’t tell Ct how to decide case on its merits.   Congress cannot undercut the effects of a pardon.

II. Jurisdiction of Federal Courts in Constitutional Cases

A. Supreme Court Review of State Court Decisions:

1. History: 

a. Judic Act of 1789, 1st Cong created lower Fed Courts permitted by Const.  No general jurisdict in civil cases arising under fed law.  State courts were to exercise such jurisdict and appellate review would insure compliance. 

b. S Ct got three types of cases on appeal, all of which were to be cases where state courts rejected claims made under fed law. When the fed law lost in state court, USSC would review the decision.

2. Constitutionality of Judiciary Act:

Martin v. Hunter’s Lessee (virginian property): p. 44
a. RULE 1: S Ct has appellate jurisdiction over highest state courts on issues involving the federal Constitution, statutes and treaties.

RULE 2: Appellate jurisdiction is given to the S Ct in all cases where it does not enjoy original jurisdiction (subject to Cong regs)

RULE 3: Current Jurisdiction of S Ct. set out in 28 USC § 1257:Validity of treaty or statute of US, or constitutionality of state law or its repugnance to treaty or law of US, or where any title, right, privilege, or immunity is specially set up or claimed under the Constitution or treaties or statutes of US.

Now, USSC is the only fed court authorized to review state court’s ruling on fed law (p. 56).  Fed courts can only review fed questions.

b. Case: Virginia court tried to turn property over to new holder although this violated a treaty provision with Great Britain.  VA Ct says treaty does not protect P.  USSC remands, says P has title.  VA Ct refuses to comply w/ USSC decision!

VA challenges § 25 which says USSC can review state courts

c. Policy:

1. S Ct must be final arbiter b/c states could disagree and it’s nec to have uniform decisions re: fed law and the Con. (But we tolerate Circuit splits all the time!)

2. State courts were meant to hear some fed claims, but since these issues must (according to Con) be heard by fed courts, fed courts will review state decisions

3. Also, S Ct doesn’t believe states will be unbiased in suits of diversity jurisdiction

3. Adequate and Independent State Ground:

Michigan v. Long (4th A and Michigan Constition): p. 51

a. RULE 1: Only State courts can determine state law.  State court decisions relying on federal law will be reviewable by the S. Ct. unless they are alternatively based on adequate and separate state grounds. (i.e.: take federal jurisdiction unless strong and clear state rule relied upon)

Justification for this rule is two-fold:

1. Respect for State Courts and

2. Inability to issue “advisory opinions”

But State Court decisions must be clear about why they ruled the way they did.

RULE 2: State courts HAVE to hear federal claims questions

RULE 3: States cannot take away the rights ceded to citizens by Fed Law, but they can expand on these rights.

RULE 4: (Current RULE) USSC presumes it has jx unless state makes it clear it relied on state law.

b. Case: State court rested opinion almost exclusively on federal case and federal law.  Therefore, jurisdiction in S.Ct. was appropriate.

c. Policy:

1. Dissent: shouldn’t try to give citizens less rights when their own state gov’ts are trying to expand their rights.

2. HOWEVER, by granting rights to some, you infringe on the rights of others.  The govt also has an interest in interpreting the 4th Amend correctly so it can prosecute.

B. Justiciability:

a. An activist court seeking to expand application of certain constitutional provisions is more likely to construe justiciability limitations narrowly in order to reach the merits of the case.

1. Limits of Courts:

a. Just cases and controversies, per Article III, Sec 2. Flast v. Cohen
1. Can deal only with real and substantial disputes that affect the legal rights and obligations of the parties having adverse interests and that allow specific relief through a conclusive judicial decree.

2. Assures that fed courts will not intrude into areas committed to the other branches of government

b. No advisory opinions (opinions based on assumed or hypothetical facts that are not part of an existing, actual controversy)

c. No moot cases

d. No purely political questions

2. Standing (can bring suit):

a. RULE 1: Basic requirements for Standing

1. Actual injury, cannot be based on generalized injury

2. But-for Causality

3. Redressability

b. How to get adjudication concerning constitutionality of statutes which affect them (p. 60):

1. Statute = basis of claim or defense btwn two private indivs

2. Statute = basis for gov’t civil suit, D claims unconstitutionality of statute as defense (UAD)

3. Statute = basis for gov’t crim suit, UAD

4. P damaged by govt action claimed to be unconstitutional

5. Gov’t Detention = constit of detention via habeus corpus

6. P seeks injunction or declaratory judgment as to the constitutionality of a statute

***But problems arise if the statutes or activities referenced above do not involve the people bringing suit themselves.

c. Conventional Standing:

Warth v. Seldin (exclusionary zoning): p. 61

1. RULE 1: To have standing to sue in a federal court, a P must show that he is actually injured by the statute or act complained of.

RULE 2: Three Rules of Standing:

a. Personal Injury: Requirement of Personal Injury (not to general public) Types of permissable injuries: economic, etc.

b. But for Causality: Injury must be caused by Defendant.

c. Redressability: Requirement of Cause and Effect: must result from unconstitutionality of challenged statute or conduct, so that judicial relief may prevent or redress injury.

RULE 3: Prudential Requirements; Courts must have issue fairly well along.  Unlike Leg, not good at sending out investigative committees to frame the issue.  Therefore, to have standing:

1. Shouldn’t be a huge class of citizens

2. People should assert only their own rights (but see Craig v. Boren)

RULE 4: The fact that a P’s harm resulted indirectly through government prohibition or restriction imposed on a third party does not in itself preclude standing if the P can establish that the asserted injury was consequence of the D’s actions or that prospective relief will remove the harm.

RULE 5: Congress can create statutory legal rights, the invasion of which creates per se standing.

2. Case: Petitioners themselves were not excluded from the development directly by the activities of the Ds.  While there was a harm which they could claim, there was no but-for causation.  Therefore, they have no standing.  Injury was far too indirect to ever be able to prove that the activities of the Ds were a harm to those individuals directly rather than a harm to the general public.

3. Dissent would at least get to the merits of the case b/c lack of specificity before hand is an unfair hurdle to clear.  There needs to be discovery.

4. Application of Rules: 

a. Had Standing:

1. Duke Power: Without the limitation of liability statute, the nuclear plant would not be built and the environmental injury would not occur. Ps don’t have to prove they will be injured by a meltdown.

2. Village of Arlington Heights (rezoning city land): YES MHDC had a claim b/c had submitted plan for project and spent substantial amounts of money (injury).  And a black P was willing and able to live in project if land would be rezoned.

3. SCRAP: YES Enviro group HAS standing since member students forced to pay higher prices for finished products

4. Assoc Contractors: YES b/c would’ve bid on minority projects were they made available to them.  In Equal Protection cases, the injury is the inability to complete on an equal footing.

b. No Standing:

1. No Personal Injury or Causation

a. Sierra Club (nat’l forest): NO environmental group can’t sue unless its members would have standing

b. Lujan: NO US policies regarding endangered species restricted to domestic species.  Scientists challenging this NOT given standing since they did not specify when they would ever visit the sites.

c. Simon: NO lack of health care is an injury, but no causation b/c we don’t know if hospital would treat indigent person if it did not get tax breaks. 

d. Allen: NO Parents of black child = no standing to sue IRS b/c it was “speculative” whether denial of tax exemptions to racially discriminatory private schools would induce it to change its policies.

e. Hays: NO Voters attacking gerrymandering lacked standing unless they themselves were subject to racial discrimination

f. Lesage: NO, university would have made same decision absent the alleged discrimination.
2. Judicial remedy will not solve problem

Linda R.S. (child support): NO imprisoning father would NOT solve the lack of child support for children born out of wedlock.

Amar: This case is really about prosecutorial discretion.

d. Third Party Standing:

Craig v. Boren (3.2% beer): p. 73

1. RULE 1: Party has standing for certain age group although they have since aged beyond the higher age limit.

RULE 2: Party has standing for third parties so long as a restriction on them would result indirectly in a violation of the third party’s rights.

RULE 3: Beer co has Art III standing.  The rule against 3rd party standing is a judicially created rule of “self restraint.”

2. Case: beer vendor has standing since injury in fact ($ lost), remedy would solve, direct causation clear

a. Court also doesn’t want to send back and wait for claim to arise under another individual b/c this would be wasteful.

b. Relation btwn vendor and buyer is sufficiently direct for vendor to act as third party representative of buyer’s interest.

c. Law in question directly operates on the third party plaintiff making it illegal for him to sell the beer to boys.

e. Taxpayer and Citizen Standing:

1. OLD RULE (per Frothingham v. Mellon): fed taxpayer’s interest in fed spending or appropriation measures = too remote and indefinite to allow 

standing to attack such measures.

NEW RULE (per Flast v. Cohen): Court has found possible standing for taxpayers who can establish a “nexus” between their taxpayer status and the claim sought to be adjudicated sufficient to insure a personal stake in the outcome.  USSC upheld standing of P to challenge establishment clause.  Clause is a “specifically constitutional limitation” on expenditure of federal funds.

2. Injuries to the General Public Not Enough:

Lujan v. Defenders of Wildlife (Endangered Species Act): p. 75

1. RULE 1: P raising only a generally available grievance about govt does not state and Art III case or controversy.

2. Case: since there was no injury to a particular individual, there was no injury in fact and therefore no standing.

3. Congress cannot create standing for any person to enforce the govt to follow the law.  Ct distinguishes Trafficante.  Absent that statute, whites would not be able to sue for right to live in an integrated neighborhood.  There was an injury in fact (de facto), and Congress just made it legally cognizable.

4. Kennedy concurs: Preserve adversarial process by requiring actual stake in the outcome.  Confines judicial branch to its “proper role.”

5. Amar: No one will spend the $ to bring a case w/out trying their hardest to win, so the adversarial process will be preserved even if we give the Ps standing.  If there is a 1 cent injury, Ct would hear the case.  Why doesn’t this interfere with separation of powers?

3. Injuries in Official Capacity:

Raines v. Byrd (Line-Item Veto):p. 80

1. RULE 1: injuries to individuals in official capacity cannot be considered injuries in fact since they are political in nature UNLESS they are “personal, particularized, concrete, and otherwise judicially congnizable” as in the McCormack case below.

RULE 2: Also, since others will surely bring suit when they are injured in fact, it is inappropriate for the members of congress to bring suit at this time since it will be duplicative.

- Someone who had $ support in the budget that Clinton lined out will sue.  They have injury in fact.

2. Case: generalized official nature b/c

a. appellees have not been singled out for especially unfavorable treatment as opposed to other members of their respective bodies, and

b. appellees do not claim that they have been deprived of something to which they are personally entitled.

4. Applications: 

a. Frothingham v. Mellon: holding that federal taxpayers lack standing to challenge unconstitutional federal expenditures b/c any injury was remote, fluctuating and uncertain. (OLD RULE)

b. Flast v. Cohen: holding taxpayer standing to challenge the expenditure of federal funds in violation of establishment cause (but this is the only one they are willing to consider). (NEW RULE)

c. Valley Force Christian College v. Sep of Church and State: gov’t grant of land = no taxpayer standing b/c not an exercise of taxing and spending power. (IF HAD BEEN $ GRANT, THEN HAD STANDING!!)

d. FEC v. Akins:  The fact that injury is widely shared does not mean it is abstract, as opposed to concrete.  Here the injury is the inability to get voter information.

5. Policy

a. A system in which the citizenry at large could sue to compel Executive compliance with the law would be a system in which the courts, rather than of the President, are given the primary responsibility to take care that the laws be faithfully executed.

b. Amar asks in any taxpayer suit, if taxpayers themselves do not have standing, then who does.  Example: Richardson (CIA p.75): not given standing b/c generalized grievance.  However, they are certainly harmed as individuals.

c. Courts care more about separation of powers than observance of constitutional limitations.

3. Mootness (no longer an issue):

a. Defunis v. Odegaard (lawschool aff. action): p. 88

1. RULE 1: Must be a live controversy.

RULE 2 (dissent and exception to mootness): “Capable of Repetition yet Evading Review” doctrine - even if not class action suit, if it affects many other individuals, should be decided. 

2. Case: since suit is not a class action and law school says it will not expel P regardless of USSC decision, no party has a stake in the law suit.  But dissent says others will face same issue.

b. Roe v. Wade p. 90

1.   P’s pregnancy was terminated prior to Ct decision, but Ct agreed to hear the case.  No case could go from the trail court to USSC in 9 months.  Here P filed case as class action on behalf of all pregnant women in TX. 

3. Policy:

a. Capable of Rep but evading review is applicable in two situations:

1. where P will be subject to challenged action again

2. where other Ps will be subject to challenged action in future

b. Crim cases: even if someone has been convicted and served time, never totally moot since stigma of criminal is severe.

c. Different results of review depending on if it is a state court or a federal court decision:

1. From state court, ripeness or mootness in fed court means the lower decision stands.

2. From fed court, ripeness means dismiss litigation and mootness means decision will be vacated and remanded to TC to be dismissed as such.

4. Ripeness (not yet an issue):

a. Injunctions and Declaratory Judgments:

1. RULE 1: Typically, relate to the future and therefore problematic to determine ripeness.  However, if try to prove before actual controversy, must show two things:

a. will engage in activity

b. will be arrested w/ other adverse consequences

2. Cases: (mainly fear of being chilled from doing something for fear of gov’t reprisal)

a. Possible threats not sufficient:

United Public Workers v. Mitchell: p. 93 Ps could not challenge Hatch Act until they actually participated in activity.  Hypothetical threat is not enough.  Judicial exposition upon political proposals is permissible only when necessary to decide definite issues between litigants.

-Case was ripe for the P who had engaged in activities and proceeding to discharge him were underway.  Even tho the other Ps knew specific acts/campaigns they wanted to work on, their case was not ripe.

Adler v. Board of Education (subversive teachers): p. 94 USSC heard case even tho teachers did not say what activities they wanted to participate in.

b. Unenforced Statutes:

Poe v. Ullman (illegal birth control): USSC said no real controversy b/c statue was not enforced.  It was OK for state court to rule on the merits, however, b/c Art III does not bind state courts.

c. Concept of “Concreteness”:

Younger v. Harris (youth prosecuted): Harris was arrested, his case was ripe b/c he was indicted and prosecuted.  But fed court won’t interfere w/ state court while proceedings are pending.  The other youth had not been threatened with prosecution. 

3. Policy: Problems with waiting for claim to become ripe:

a. Abstention Doctrine: if wait until get into state court, feds won’t get involved.  Want the protection going in.

b. Want protection before have to go to jail.

b. Ripeness and Criminal Prosecutions: 

1. generally on a case-by-case basis for two reasons:

a. decision to prosecute usually a discretionary decision and may not happen, and

b. actor may decide not to commit the crime

2. Injunctions:

Los Angeles v. Lyons (choke hold): p. 95 

a. RULE 1: past exposure to illegal conduct does not in itself show a present case or controversy regarding injunctive relief…if unaccompanied by any continuing, present adverse effects.  

RULE 2: In order to be granted equitable relief such as an injunction, must show evidence of likely repetition of offense.

RULE 3: Cannot assert rights of a third party by claiming that police action on them would be unconstitutional.

b. Case: C of A held for Lyons b/c it was capable of repetition but evading review.  However, S Ct held that absent a sufficient likelihood that Lyons will again be wronged in a similar way, he is no more entitled to injunction than any other citizen of LA.

c. Dissent pointed out that it is unfortunate that since no one can prove that they will be choked to death, they have no standing to challenge continuation of the policy.  Since Lyons’ claim for damages is ripe, USSC grant injunction as the remedy.  Lyons has satisfied traditional requirement for injunctive relief: that there exists some cognizable danger of recurrent violation.

d. Bad policy If gov’t can simply buy off policy by paying off damages.  Can’t become a class action b/c we don’t know who is going to be choked/ who is member of class.

5. Political Question:

1. RULE 1: Non-justiciable Political Question if any of the below: p. 104

a. “Textually demonstrable” constitutional commitment of the issue to a coordinate political dept.  Ex. impeachment

b. Impossible to decide case without an initial policy determination

c. Lack of adequate standards for judicial resolution of the issue

d. Impossible to resolve without expressing lack of respect to coordinate branches.

e. Unusual need for unquestioning adherence to a political decision already made

f. Potentiality of embarrassment from multifarious pronouncements by various departments on one question

2. Political cases not the same as Political Question: 

a. Baker v. Carr (legislature apportionment): p. 103

RULE 1: Unless one of these formulations (above) is inextricable from the case at bar, there should be no dismissal for non-justiciability on the ground of a political questions.

RULE 2: The courts cannot reject as “no law suit” a bona fide controversy as to whether some action denominated “political” exceeds a constitutional authority.

RULE 3: Areas in which political questions rise inherent are:

1. Foreign Relations: but not necessarily all are political and therefore outside the judicial scope.  Ex: treaties are supreme.

2. Dates of Duration of Hostilities: Ct will not review the political dept’s determination of when or whether a war has ended

3. Validity of Enactments: Typically, process itself is political; but if finished product is insufficient for one reason or another, courts will inquire into process.  

4. Republican Form of Gov’t: two groups laid competing claims to recognition as the lawful govt of Rhode Island.  President had recognized the charter govt as the lawful authority, and there was a need for finality in the executive’s decision.

b. Powell v. McCormack (elected congressman): p. 105

a. RULE 1: constitution does not vest in Congress the discretionary power to deny membership by a majority vote.  This is not a political question but merely an interpretive question of the constitution.

RULE 2: Judgment against another branch on a political case does not imply an embarrassment to gov’t.  Rather, it is a constitutional interpretive question.

b. Case: Congress only has the authority to limit someone’s admission based on characteristics explicitly listed such as age, citizenship, etc.

--Art I § 5: House can expel a member via 2/3 vote.  The Con does not list the reasons for expulsion, and fed courts would not e able to review the House’s factual determination that a member did not meet one of the standing qualifications due to political question doctrine.

c. Political Question:

Nixon v. United States (Impeachment Clause): p. 107

a. RULE 1: An issue is nonjusticiable – i.e. involves a political question – where there is a ‘textually demonstrable constitutional commitment of the issue to a coordinate political department; or a lack of judicially discoverable and manageable standards for resolving it.”

RULE 2: Courts must determine to what extend the issue is textually committed.  In this case, Constitution grants discretion to the Senate and court cannot question that discretion b/c it is political.

RULE 3: Courts are to have no role in impeachments b/c likely there would be two sets of proceedings: an impeachment trial and a criminal trial.  Impeachment is way for Leg to check Judicial Branch. 

b. Case: Nixon (federal judge) sued US b/c review by Senate committee prevents whole Senate from taking part in evidentiary hearings.  Court held that since Constitution leaves the discretion of the process up to the Senate (at least this is the most sensible reading), this is a political question which the courts cannot decide.

3. Interplay Btwn Congress and Pres in Foreign Affairs:

Goldwater v. Carter (Taiwanese Treaty): p.113

a. RULE 1: Judicial branch should not decide issues affecting the allocation of power between the President and Congress unless and until each branch has taken action asserting its constitutional authority.

b. Case: Presidential action to terminate a treaty is NOT subject to judicial review when challenged by individual senators but not by the Senate.

4. Amendment Ratification Process: 

a. Is Art V the only way to amend the Con? p. 119

b. Two ways to propose and two ways to ratify

1. Proposal

a. 2/3 vote by both houses

b. 2/3 of legislatures of all states call for convention when can then propose the amendments

2. Ratification (Congress gets to pick which one if it was proposer)

a. ratified by ¾ of state legislatures

b. ratified by ¾ of state conventions

c. Exclusivity

1. Does not seem to be exclusive BUT

2. Two problems if it is:

a. requires involvement by ordinary gov’t officials

b. focuses on states and they can defeat the amendment process

III. Scope of Federal Power

A. Enumerated and Implied Powers:

McCulloch v. Maryland (federal bank): p. 135

What is the scope of the power of the federal govt to regulate?

Does the Con impose any limits when the regulations or taxes of the fed govt impinge on the state govts?

To what extent may the states impose regulations or collect taxes from the fed govt?

1. ISSUE #1: Does Congress have power to incorporate bank? Yes

RULE 1: Congress has limited powers, but it may have some discretion in its decision to implement policy due to the “necessary and proper” clause in the constitution.  Art I § 8, [clause 18]

RULE 2: Establishing a bank and creating a corporation are not specifically included among the enumerated powers, but neither is there an exclusion of incidental or implied powers.  The grant of such large powers implies a grant of ample means for their execution. (NEC and PROP)

-bank is the means that allows govt to raise armies, regulate commerce, etc.

Textual arg: Necessary and proper clause NOT about limiting Congressional authority.  If it were, it would’ve been written differently (“Congress cannot make laws unless nec and proper”).  Rather, it is about granting Congress significant discretion in certain regards.

Intra-textualism: Fact that there is “absolutely necessary” in other parts of Con (like Art V) imply that this is not the meaning of “nec and proper” clause.  Other areas where use “necessary” do not have such stringent requirements, such as proposal of amendments.  Ex. Art I § 10 [2].  Therefore “Nec” = synonym for needful.

RULE: “Let the end be legitimate, let it be within the scope of the Con, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the con, are constitutional.”

2.   ISSUE #2: Can Maryland tax US Bank? No

Since no text of Con addresses this issue, Court makes a structural argument.

RULE 2: (No taxation without representation!): States may not tax federal institutions or they would have control over the whole country via this mechanism.  Part cannot tax the whole.  If MD could tax a little, it could tax a lot.  An the power to tax “equals the power to destroy.”

Overall, States have no power, by taxation or otherwise, to retard, impede, burden or in any manner, control the operations of the constitutional laws enacted by Congress.

RULE 3: Sovereign power of fed gov’t does NOT emanate from states, but from the people directly.

B. The Commerce Clause from Gibbons until the New Deal:

a. History: 

1. Early 1800s to early 1930s: hardly used AT ALL.

2. 1935 (new deal) to 1955 (post WWII): greatly expanded

3. 1960s: regulating liberally on social issues and used commerce clause

4. 1995: US v. Lopez = retreat from commerce regulation

1. To what extent does fed govt pre-empt state from regulating outside world?

Gibbons v. Ogden (ferry boats): p. 145

a. Art I § 8 [3]: To regulate commerce with foreign nations, among the several states, and with the Indian tribes

RULE: Commerce includes everything that leads up to and follows the exchange of money.  “Among the states” means it concerns more than one state.  So congress can reg commerce that takes place in a single state.

HOLD: Navigation on waterways that pass through other states has always been understood to be “commerce,” and thereby subject to Congressional regulation.

Law in NY interferes with the federal license to Gibbons.

b. Willson v. Black-Bird Creek Marsh Co. (broken dam): p. 153 

USSC rejects exclusivity and embraces concurrence of powers.  Since Congress hadn’t passed an act regarding navigation of small creeks (although they could), the regulatory power was still left up to the states.

BUT: States cannot reg commerce in a protectionist way, in a way that discriminates against other states.  The “Dormant Commerce Clause.”

2. Commerce Power - Exclusive or Concurrent?
a. License cases: p. 154 Court upheld state laws prohibiting import and sale of liquor without a license because they “do not purport to be a regulation of commerce.  They are essentially police laws.”

Look at state’s motive.

b. Congress facilitates state law:

Cooley v. Port of Philadelphia (Delaware pilot): p. 154

1. RULE 1: Congressional regulation of commerce is NOT exclusive.  “The mere grant of power to the fed government cannot upon any just principles of construction be construed to be an absolute prohibition to exercise of any power over the same subject by the states.”

EXCEPTION: State regulatory power regarding ISC is rejected if it conflicts with Congressional regulation.

RULE 2: If the law of PA had been in existence at the date of the at of Congress, we might hold it to have been adopted by Congress, and thus made a law of the US, and so valid.  But the PA came after the Act.

Non-delegation Doctrine:  Congress can’t give away its powers.  If Congress can control the delegate, there is no problem b/c Congress still makes the decisions.  But Congress can’t take power back if it is given to the Pres, b/c Pres has veto power.

RULE 3: Congress can delegate certain rights to regulate commerce by not legislating on them.  Despite Cooley, basic distinction twixt Fed and State powers of regulation remained the distinction between intrastate and interstate, and commerce vs. not commerce.  States could regulate anything that was not “interstate commerce.”

2. Case: ship failing to pick up pilot would be liable under laws b/c these were held constitutional as acceptable local variations on the national regulatory scheme per the Act of 1789.

3. Paul v. Virginia: p. 159 Failure to buy an insurance policy in VA constituted a violation of local law and was NOT ISC.  Therefore, VA law governed.

4. Coe v. Town of Errol: p. 160 Logs cut down and prepared to move downstream were not ISC while they were in the state of origin and therefore were subject to the tax b/c the state controlled.

RULE 1: Once goods are started in the course of transportation to another state or are delivered to a carrier for such transportation, they are under the protection of the Constitution and are subject only to national regulation.  But a mere intention to export is insufficient.

RULE 2: Property intended for export but not yet shipped may not be taxed differently from any other like property subject to the tax.

5. Definition of Commerce:

RULE: Manufacturing/Commerce dichotomy: commerce was strictly defined as transportation.  Thus, states could regulate manufacturing, even if all the output was sold out of state.

US v. E.C. Knight: p. 163 Manufacturing and production are NOT COMMERCE

C. The New Deal and Modern Commerce Clause Interpretation:

a. Roosevelt’s response to Court’s activism that curtailed Congressional regulations was to “pack the court.”

b. Congress did manage to regulate wage rates via ISC clause by demanding higher labor standards when it dealt with ISC.  Court upheld since it affected the national labor market.

c. In Hammer (1918), Court struck down a prohibition on the interstate transportation of goods manufactured in violation of child labor laws.  Ct said that the power to regulate commerce “is directly the contrary of the assumed right to forbid commerce from moving.”  

d. Darby (1941) Deferential approach to Congress’ exercise of commerce power.  Upheld Fair Labor Standards Act, which (1) prohibits shipment of goods that violated standard and (2) prohibits employment in production of goods for interstate commerce.  Reasoning: Production affects distribution.  Ct will not look at leg’s motive. 

1. RULE 1 (Affectation Doctrine): Congressional authority includes the right to regulate all matters having such a close and substantial relation to interstate traffic that the control is essential or appropriate to the security of that traffic, to the efficiency of the interstate service, and to the maintenance of conditions under which interstate commerce may be conducted upon fair terms and without molestation or hindrance. 

RULE 1.5 (Per NLRB v. Jones &Y Laughlin Steel Corp.): The term “affecting commerce” means burdening or obstructing commerce or the free flow of commerce or having led or tending to lead to a labor dispute burdening or obstructing commerce or the free flow of commerce.

RULE 2: Activity will be regarded as commerce if it exerts a substantial economic effect on interstate commerce and this is irrespective of whether such effect is what might at some earlier time have been defined as ‘direct’ or ‘indirect.’

RULE 3: (OLD Hamer Rule) Congress could regulate commerce (items sent across state lines) but not the processes via which these were produced (like child labor).  NEW RULE: Can regulate processes (Darby and min wage)

RULE 4: (OLD Carter Rule): Cannot regulate manufacture.  NEW RULE: Can regulate manufacture b/c so directly related to ISC (Darby)

2. Wickard v. Fillburn (homemade wheat): (1942) p. 170 Small farmer grew his own wheat.  But if he did not grow his own, he would have to purchase it on the open market.  Therefore, homegrown wheat competes with wheat in commerce.

AGGREGATE EFFECT: Wheat could be regulated by Congress even though its effect is relatively trivial b/c if all the individuals were put together, they would have an effect that was far from trivial.

3. The Commerce Clause as Basis for Non-commercial Legislation

Heart of Atlanta v. United States (hotel discrimination): (1964) p. 171

RULE 1: Congress can regulate any activity that substantially affects ISC.

-do not look at Congress’ motive



-it does not matter how local the operation 

RULE 2: Operation of a hotel inherently affects ISC due to nature of travel by its occupants and their influx of money into the local economy from out of state.

Case: Congress’ Civil Rights Act of 1964 = Congress says public accommodations (hotel) cannot discriminate on basis of race.

Katzenbach v. McClung (restaurant discrimination): (1964) p. 174

RULE 1: Even if appellee’s activity be local and though it may not be regarded as commerce, it may still be reached by Congress if it exerts a substantial economic effect on interstate commerce.

HOLD: Congress acted w/in its power b/c law covered only those restaurants  offering to serve interstate travelers or serving food, a substantial portion of which has moved in interstate commerce.

Amar:  Good recipes would bring more customers.  So can Congress do whatever it wants?  The menu of the BBQ would also affect interstate travel.

D. Recent Commerce Clause Developments

United States v. Lopez (handguns at school): p. 178 

1. RULE 1: Congress can only regulate ISC that has significant (substantial) effect on ISC.

Significant is quantitative (in aggregate)

Substantial is qualitative

RULE 2:  Congress may regulate three types of activity

1. Channels of interstate commerce

2. Instrumentalities of interstate commerce

3. Activities that substantially affect interstate Commerce 

RULE (Majority): handguns in school doesn’t affect ISC b/c

1. criminal statute that has nothing to do with commerce or any sort of economic activity

2. not limited to firearm possessions that have an explicit connection with or effect on ISC (that crossed state lines, for ex)

3. no Congressional findings regarding its affects on ISC

4. If this were upheld, there would be nothing Congress could not regulate

RULE (Minority): handguns in school DOES affect ISC b/c

1. Cost of violent crimes to nation is high

2. Violent crime decreases IS travel

3. Threat to learning process threatens national labor market

2. HOLD: Congress not allowed to regulate guns in schools b/c no “substantial affect” on ISC.

Morrison (Violence against women): (2000) p. 176

1. RULE: Must be an economic activity.

-Requiring it to be economic allows USSC to say law is un-con w/out over-ruling previous cases.  Even Wickard was economic.

2. RULE: Simply b/c Congress may conclude that a particular activity substantially affects interstate commerce does not necessarily make it so.  Judicial review.

3. HOLD: Gender motivated crimes of violence are not economic activity.  Ct rejects the “costs of crime” and “national productivity” arguments b/c the connection to ISC is too tenuous. 

4. Dissent:  Constitution doesn’t say “economic.”  So the law is OK as long as it affects commerce.

States liked the Violence against Women Act. But, Amar says that if federalism is designed to benefit the people in states, then it doesn’t matter if state officials supported the law.  State can’t waive their governmental power b/c the power benefits the people. 

5. Policy:

a. Framers had no idea what the world would be like today, so how can we say they did not intend for Congress to regulate such matters with any certainty?

b. Explain Lopez: education and crime are two of the most local activities and courts rarely regulate them.   Also, gun rights are a very sensitive area and the courts don’t want to get involved in this either.

c. Federalism: Only states can make these kinds of regulations.

d. Amar: It’s constitutionally offensive to say racial discrimination and gender based violence are based on commerce!

Reno v. Condon (2000) p. 190

1. Issue: Can Congress use commerce power to regulate state of SC?

2. HOLD: The Driver’s Privacy Protection Act falls within Congress’ commerce clause power.  States are selling the info, so it is economic.  

E. Other Fed Powers:

1. Taxing Power
a. RULE 1: Power to tax is essential to strong gov’t and was a major reason for drafting the Constitution.

RULE 2: Congress may exercise its taxing power as a means of promoting any objective that is within a power specifically granted to it by the Constitution.

b. Taxation for purposes of Regulation:

Sonzinsky v. US (firearms license): (1937) p. 191 

1. RULE 1: If Congress has the power to regulate the activity taxed, the tax is valid even though clearly enacted for a regulatory, rather than a revenue-raising, purpose.  

RULE 2: If Congress has no power to regulate the activity taxed, the validity of the tax ultimately depends on its validity as a revenue-raising measure.
2. HOLD: Just b/c a tax has a “regulatory” effect doesn’t make it any less valid as a tax.  Inquiry into the hidden motives which made Congress create tax is beyond the competency of the courts.

US v. Ptasynski (oil tax): (1983) p. 193

Holding that Congress could tax discriminatorily based on region in spite of Uniformity Clause and create exemption for Alaskan oil. 

RULE: When Congress defines the subject of a tax in geographic terms, Court will examine the classification closely.  Will look at intent.

2. Spending Power
a. RULE 1: General Welfare power is connected with taxing and spending.  IT can only be invoked when there is an appropriation of money.  

RULE 2: Congress must tax for revenue and not merely regulatory purposes and spend for general welfare.

RULE 3: Spending must be for a national concern as opposed to a local one.

RULE 4: BROAD Reading of General Welfare = unlimited power and discretion up to Congress.  NARROW Reading = limited to powers enumerated in Constitution.

b. Local vs. General Welfare: 
US v. Butler (agricultural stipend): (1936) p. 194

1. Art I gives Congress power “to lay and collect taxes, duties, imposts and excises to pay the debts and provide for the common defense and general welfare of the US”

RULE 1: While the power to tax is not unlimited, its confines are set in the clause which confers it, and not in those of section 8 which bestow and define the legislative powers of Congress.  Power of Congress to authorize expenditure of public moneys for public purposes is not limited by the direct grants of legislative power found elsewhere in the Con.

HOLD: Regulation of agricultural production is not a power granted to Congress but is left to the states.  Attainment of such an end cannot be reached through use of granted powers such as taxation.

2. Case: Congress cannot pay farmers not to farm in the interest of the general welfare.  Power of Taxation is OK so long as it has as its end a constitutional goal.

3. Policy: Butler was one of the last New Deal cases to be struck down.  Today, this would not be considered of “purely local concern” and could be regulated by Congress.

c. Inducement of States:

Steward Machine Co. v. Davis (employee # tax): (1937) p. 196

holding that Congress can induce businesses to participate in fed programs even though this is a state prerogative so long as the states do not do it.  The states then have the right to overrule this with their own legislation of course.

d. Deference to Legislative Findings:

Helvering v. Davis (Social Security): (1937) p. 198

holding that Congress can pass old age benefits of SS Act since problem was severe and national and states and local governments were lacking in resources to effectively combat the problem according to legislative findings.

e. Expansive Interpretation:

Buckley v. Valeo (Pres Campaign Funding): (1976) p. 199

holding that Congress could regulate presidential campaign funding b/c it was in the interests of the general welfare under an expansive interpretation.

f. Congressional grants to States: 
S. Dakota v. Dole (drinking age): 

States must raise drinking age to 21 if they want federal money. USSC upheld law.

TEST: 
(1) Spending must be for general welfare.  Congress decides if law benefits welfare. 

(2) Spending cannot violate some provision of Con, like promote Christianity

(3) If Congress gives $ to states, must be overt/explicit about state’s obligations if they accept the $.  State must be on notice.

(4) Rational connection btwn public purpose of expenditure and condition imposed on states.  Here drinking does affect driving on highway.

If Congress can regulate by bribing states, what do we make of Lopez and Morrison?  States don’t have a choice to turn down federal $.  O’Connor says Congress can only tell states how to spend $ (spend this $ on highway), but not “we’ll only give you $ if you increase the drinking age.  Amar: Congress can work around even this requirement.

3. War and Treaty Powers:

a. Sources of National Power:

US v. Curtiss-Wright Export Co. (chaco war): (1936) p. 200

Congress can authorize president to embargo sales of arms to countries engaged in Chaco conflict.  

RULE: The doctrine of enumerated powers does not apply in the international realm.  This power is inherent in the notion of sovereignty.

Woods v. Cloyd W. Miller (rent control): (1948) p. 201

Congress could regulate rent rates due to War Power, even though war was over.  

RULE: Congress can use the war power to deal domestically with the consequences of war.

Dissent warned against the expansive potential of such a rule.

b. Int’l Agreements:

Hauenstein v. Lyhham (swiss estate): (1880) p. 204

RULE: Treaties supercede state law due to Supremacy Clause.  States are bound by the Con, laws, and treaties of the US.

Last in Time Doctrine: If there is a conflict between a treaty and federal statute, the most recent one controls.  Doctrine only applies when there is a clear conflict btwn 2 laws.  

c. Congressional Legislation Inconsistent with treaty:

Supremacy clause= Art VI, Clause 2

Missouri v. Holland (migratory birds): (1920) p. 204

Treaty prohibits hunting of migratory birds.  Can you do with a treaty what you can’t do with a federal statute?

State argues that the treaty violates 10th Amend b/d interferes with the rights of states.

RULE: Acts of Congress are the supreme law of the land only when made in pursuance of the constitution, while treaties are declared to be so when made under the authority of the United States.

US v. Belmont (USSR recognition): (1937) p. 207

No state law can prevail against the international agreement.  Complete power over international affairs is in the national govt and cannot be interfered with by the states.

US v. Pink (Russian insurance Co.): (1942) p. 207

A treaty is the “Law of the Land” under the supremacy clause.  Int’l compacts and agreements have a similar dignity.  Int’l agreements are supreme over state law.

Constitution Superior to Treaty:

Reid v. Covert (military wives): (1957) p. 208

holding that treaty allowing for courtmarshalling of women abroad violated their basic constitutional rights.  Even though treaty provided for this measure, it was nullified since violated Constitutional rights of due process.

Distinguished MO v. Holland b/c that was concerned with the 10th Amend, and the law was not inconsistent with any specific provision of the Con.

d. UN and the Treaty Power: Although judges have tried to enforce UN laws in US, have not been effective since Congress has made application of these laws dependent on a proactive approach whereby regs passed by UN would only be authoritative in US courts if approved by Congress specifically and MOST HAVE NEVER BEEN PASSED.

IV. External Limits on Congressional Authority

A.  Rise and Fall of the 10th Amendment:

1. RULE 1: Congress may not exercise power in a fashion that impairs the States’ integrity or their ability to function effectively in a federal system.

RULE 2: (per Nat’l League of Cities) (1976) p. 218

Three requirements to overturn federal legislation as unconstitutional:

a. Showing that the challenged statute regulates states as states

b. Regulation must address matters that are indisputably attributes of state sovereignty

c. Must be apparent that the state’s compliance with the federal law would directly impair their ability to structure integral operations in areas of traditional governmental functions.

2. Traditional Governmental Functions:

Garcia v. SAMTA (state mass transit employees): (1985) p. 219

(Nat’l League Overruled)

a. RULE 1: Traditional state function rule is unworkable.  It changes ALL THE TIME (is far too subjective).  Historical analysis proves this.

RULE 2: Political process will ensure that fed govt does not encroach on states.  States already have significant gov’t protection in four ways:

1. Indirect control over HOR

2. CTRL in presidential elections (Electoral College)

3. Direct control over Senate (2 per state)

4. Elected by the legislature of the state, not the people (although this was changed)

RULE 3: To be unconstitutional infringement on state rights, Fed Law must significantly affect state autonomy and sovereignty according to the definitions given in the Constitution.


RULE 4 (Dissent): Today’s decision makes the 10th Amendment meaningless

Essence of federalism is that states, as states, have legitimate interests that the natl gov’t is bound to respect even though its laws are supreme.

b. Case: Court didn’t see anything in the FLSA (Fair Labor Standards Act) that violated State Sovereignty or constitutional provisions.

c. Generally Applicable Law: the more people a law covers the better b/c if it is a bad law, a lot of people will eventually speak out.  This is better to ensure that good laws are passed.

3. Federal Compulsion of State Regulation:

New York v. United States (radioactive waste sites): (1992) p. 227

a. RULE 1: Congress may not compel states to enact or administer a federal regulatory program, regardless of a strong federal interest.

Congress can have authority over the individuals themselves, but not the State governments in any way for four reasons:

1. Historical: feds can control people but not the states

2. Historical: congress has never operated through state gov’t before

3. Accountability: states will take the heat

4. Remedy must be directed at the wrong-doer: law applies to states and not producers of waste

Congress cannot regulate government.  This is not an economic activity (Lopez, Morrison).  Legislation is a uniquely governmental function.

RULE 2: Congress may give states conditional monetary $ grants to enact certain federal plans in a local state environment.

RULE 3: Congress can give states choice of regulating activity themselves or being regulated by federal government.

b. Case: Court held that third section was unconstitutional since it required states to choose between two federal regulatory alternatives and thereby left no autonomy to the states but to implement the federal program.  Ct distinguishes Garcia as “a federal law of general applicability.”  

4. Federal Compulsion of State Administration:

Printz v. United States (gun control act): (1997) p. 242

a. RULE 1: Fed government may not compel the states to enact or administer a federal regulatory program.

b. HOLD: Congress could not commandeer state employees (police) to perform background checks for all potential gun customers per the Brady Bill.  This must be administered by some federal agency or not at all.

c. EXCEPTIONS:  Fed govt can control state employees in limited instances

-extradition: arrest and deliver fugitives

-judges: state judges are req’d to apply federal law and hear federal questions.  Art VI [2]: The supremacy clause singles judges out. 

d. Separation of powers: Federal control of state officers would violate separation of powers.  The Executive branch is supposed to execute the laws through its officers

e. People think NY is easier to defend than Printz.

5. Synthesis: 

· Nat’l League of Cities/Garcia = can generally applicable law covering private employers be extended to state employers?

· NY/Printz = can law be applied at all? (only to states, not priv employers).

Therefore, if law is of first type, look to Garcia.  If of second type, look to NY/Printz.

B.   Defining Congress’s Power Under § 5 of the 14th Amendment

The 14th Amend employs the Bill of Rights against the states b/c of the Due Process clause.  Congress cannot change the substantive meaning of the 14th Amen by invoking § 5.  Congress can only make law that are remedial and preventative.  Congress can amend the Con by using Art V.

1. Oregon v. Mitchell (1970) p. 1190 – Amendments to Voting Rights Act say cannot keep anyone over 18 from voting in state legislative elections

a) Held:  Congress cannot redefine substantive parts of Const under § 5 of 14th am.

(1) Changing who can vote affects Congressional elections, which is substantive change.

(2) Would have been okay if remedying specific voting rights violation (see City of Rome, later).

b) RULE:  Congress cannot interpret the Constitution.

2. Katzenbach v. Morgan (1966) p. 1190

USSC upheld Congressional law b/c it was a reasonable attempt to combat NY’s unconstitutional discrimination against Puerto Ricans.

a) RULE: § 5 is limited to remedial or preventive legislation.

3. City of Boerne (RFRA) (1996) p. 1186

Religious Freedom Restoration Act replaced USSC’s rule in Smith w/ new standard for states regarding laws burdening religion.

a) Smith (peyote case).  Held that laws of general applicability could be applied against religious practices even when not supported by a compelling governmental interest.  RFRA replaced this standard w/ a strict scrutiny standard.

b) Issue:  Can Congress redefine the substantive standard for Establishment cases using power of § 5?

c) Held:  No.  Congress can only remedy specific violations.

Under § 5, Congress can only “enforce” the 14th Amend.  Does not have the power to determine what constitutes a constitutional violation.

d) RULE: Congress cannot ‘overrule’ Court on constitutional law.

e) RULE: Remedy must be proportional and congruent to injury/violation.

(1) Close fit required between injury and remedy.

(2) Compare ENDS (preventing Con violations) and MEANS (RFRA).

(3) Note: USSC did not require tight fit btwn means and ends when interpreting “necessary and proper” clause.

f) “While preventative rules are sometimes appropriate remedial measures, there must be a congruence btwn the means used and the ends to be achieved.”

But here, no record of modern religious bigotry (unlike racial discrimination).  RFRA affects every level of govt.

g) Dissent: Of course Congress cannot define a violation more narrowly than the courts.  But why can’t it see violation more broadly?

h) Federalism:  Boerne does not stand for the idea that Congress cannot create broader version of 1st Amend.  Congress just can’t impose its version on the states.

i) AFTER: congress passed new version of RFRA limited to land-use and prison laws.  Now the means and ends have a closer fit b/c does not affect as many laws.  And these laws are based on hostility toward religion.  Congress invoked its spending clause power to do this (b/c 14th Amend only applies to states).  Congress only gave $ to prisons that complied.

4. Dickerson (2000) p. 1195

Miranda req’d certain warnings.  Congress passes § 3501, which requires voluntariness based on totality of the circumstances.

a) HOLD: Miranda is a constitutional decision (5th Amend).  It can not be in effect overruled by an Act of Congress.  “And we decline to overrule Miranda ourselves.”

5. Kimel (2000) (Age Discrimination in Employment Act) p. 1194

Apply Boerne proportionality and congruence test to invalidate ADEA.  

HOLD: States may discriminate on basis of age without offending the 14th Amen if the age classification is rationally related to a legitimate state interest.  So there is no disease to remedy.

The Act prohibits substantially more state employment decisions and practices than would likely be held unconstitutional under the applicable equal protection rational basis standard.

If ADEA was valid under § 5, it could apply to state actors as long as Garcia is still good law.

C.   11th Amend and Sovereign Immunity

1. Sovereign Immunity doctrine: States cannot be sued for money damages without their consent.  UNLESS:

a. Plaintiff is suing under law enacted under § 5 (b/c 14th Amend comes after the 11th)

b. Must be valid exercise of § 5

2. Under 11th Amend, plaintiff can only sue for injunction or future-looking damages when state violates a federal law.

a. Lyons: P was suing City (not protected by 11th Amend) for injunction and damages.

V. Separation of Powers: Relationship between Congress and the President

A. Generally

1. Theoretical Perspectives/Paradigms: 

a. Functional Independence: each works best when we ID separate spheres of action for each branch.

1. Unfortunately, not very realistic.

2. Also not very appealing.  Should require they work together like we do now.

b. Mandated Independence: what we do now.

2. Executive branch = most problematic and comes up in most cases.

a. Significant difference btwn Art I, Sec 1 and Art 2, Sec 1: wording says “Executive Power” not “Powers herein granted,” implying more powers than are herein granted.

b. Executive Power resides in one person, not an institution!

c. How much inherent executive power is there outside of Art 2??

B. President’s Power over Domestic Policy

Youngstown Sheet & Tube v. Sawyer (steel seizure): (1952) p. 400

1. RULE 1 (Jackson): President has no power that does not stem from either an act of Congress or the Constitution itself.

Three zones of Pres Power:

1. Strongest: Pres acts with express or implied approval of Cong

2. Next Strongest: Congress silent, no blessing, no condemn. (Zone of Twilight) where there’s an overlap of authority.

3. Lowest: Congress explicitly disapproves of Act.

RULE 1.5: President’s authority as commander in chief is too far removed from the theatre of war to apply in this case.

RULE 1.6: The President is to EXECUTE the laws, not to MAKE the laws.  This is the exclusive province of the legislature.

RULE 2 (Black): No such thing as inherent executive authority.  BUT, surrounding each authority, there is leeway.  Congress cannot delineate every aspect of Pres power.  However, in this case, there was not even an initial statute to rely on.

RULE 3 (Douglas/Clark): Pres can act w/o constitutional authority so long as he does not tread on powers of other branches of govt.  Since Congress prohibited this act, he is clearly treading on their power.

RULE 4 (Dissent): President may act in national emergencies to “take care that the laws be faithfully executed” in the capacity of the commander in chief to ensure the safety and well-being of the country.  He did so in this case by executing the defense laws which Congress had enacted.  In this regard, Congressional law prohibiting such actions by the president regarding seizing of steel mills is unconstitutional.

2. Case: Since Congress did not prefer to use this method of settling labor disputes, and the Constitution gives the president no such power, it was not within the province of the President to issue this Executive Order to seize the steel factories.

C. International Relations

1. Generally

a. Pres = treaties, commander in chief, appointing ambassadors, receiving foreign ambassadors, etc.

b. Cong  (Art 1, §8): declare war, regulate commerce w/foreign nations, power of purse more generally, power to fund the army and navy, rules for land and naval forces, define and punish offenses against law of nations.

c. Necessary and Proper Clause (Art 1, §8, clause 18): so could this give Congress the power to pass laws to help the president?

2. International Agreements:

Delegation of Power from Congress to Prez
US v. Curtiss-Wright Export Corp.: p. 405

The President has a tremendous amount of discretion internationally that would never be the case domestically.  Congress may delegate power to the President so country is not embarrassed internationally.

RULE: Congressional legislation must often accord the Pres a degree of discretion and freedom from statutory restriction which would not be admissible were domestic affairs alone involve.

a. Treaties:

-- Passed by 2/3 vote of Senate

-- BUT, authorization for spending still must pass Congress like any other   appropriations bill (therefore, house is involved too).

-- Trumps prior laws (later in time rule)

b. Executive Agreements:

-- Question initially raised in Belmont and Pink cases.  How much authority does the president have to make these agreements, which essentially circumvent the role of the Senate embodied in Article 2 of the Constitution?

--Exec agreements not per se unconstitutional

--Exec agreements don’t trump prior inconsistent Congressional statutes like treaties do.

Dames & Moore v. Regan (Iranian hostages): p. 406

a. RULE 1: Silence in Foreign Affairs realm by Congress = approval.  ALTHOUGH, Amar is not so sure b/c Congress might just be trying to save Pres. Face int’ly.

RULE 2: So long as Congress legislates on a closely situated topic and so indicates their intent to give the President discretion in international affairs, it is good enough for the court to grant that leeway since Congress cannot legislate on EVERY possible situation in which the Pres may find it necessary to act.

b. Case: Pres had power to make Executive Order discharging all lawsuits pending in US against Iranian gov’t in exchange for hostage release.

3. War and National Defense:

a. RULE 1: Constitution: Art I, Sec 8, Clause 11 – only Congress has power to “declare war.”

b. Courts will not decide if the current war w/ Iraq is constitution b/c of the political question doctrine.

Prize Cases (Lincoln’s blockade): p. 407

a. RULE 1: President has the power to declare war on the states b/c he is the one who needs to see that the laws be faithfully executed.

b. Case: Lincoln had power to blockade ports in the south b/c it was war.

Mora v. McNamara (Vietnam War): dissent opinion p. 409

a. RULE 1 (Majority): In order to continue a battle such as Vietnam, Pres must defer to power of Congress to declare war. 

RULE 2 (Minority): Congress knows best what is in the country’s interest and if it defers to the President on such matters, must take their word for it.

RULE 3: Most lower courts would not rule on the Vietnam war saying it was not justiciable due to political concerns. Courts are  not likely to step into confrontations btwn the Pres and Congress or inhibit either when the other does not object.

D. Congressional Interference with Presidential Authority

1. Legislative Veto:

INS v. Chadha (citizenship denied): p.421

a. RULE 1: Congress can delegate certain authority while retaining the veto power to withdraw that delegation should it prove ineffective in rendering the Congressional goals espoused by the delegation.

RULE 2: Goal of Constitution is not efficiency or convenience but justice and fairness.  Although separation of powers may not be convenient, it is extremely important.

RULE 3: So long as an act of Congress is legislative in nature, Congress must abide by two constitutional provisions (which invalidate the veto in this case):

1. presentment clause: to the president

2. bicameralism: to both house and senate

RULE 4 (Powell’s concurence): Also, bills of attainder should not be allowed.

RULE 5 (dissent): Hard to draw the line between internal acts and legislation.  This was not prospective, therefore, not really legislation.

b. Case: 

1. Court determined Congressional veto in this case to be unconstitutional b/c this legislative act of deportment violated presentment clause and bicameralism.  

2. In this case, it is apparent that the House is acting in both an executive and a judicial role, which clearly goes beyond their duties as a branch.

c. Policy

1. Ways Congress can take the power away if it doesn’t like what the other branch is doing:

a. take away by passing new law (hard to do)

b. repeal statute entirely (hard to do)

c. sunsetting provision (best alternative)

2. Although Amar points out that it is VERY difficult to repeal an act that has already been passed (b/c other branch – typically the executive – will want to keep the power), it is worse to put the power in just one half of one branch, namely the house.

3. Amar thinks rightly decided, but didn’t take into account legislative costs:

a. Now, they will have to deal with law as it is, with the provision severed off.  However, this does not consider fact that Congress might not have passed law without the right to veto the legislation.

b. Might have been better to reject entire law to give Congress a fresh start b/c it will be harder to deal with the weakened version than to pass a new, superior version. 

2. Line-Item Veto: 

Clinton v. City of New York : p. 411

a. HOLD: LIV violates the Presentment Cluase, Art I § 7 [2]:

1. No provision in constitution which authorizes pres to enact, amend or repeal statutes (unconstit to give pres power to rewrite the laws if constit does not give such a power)

2. Since it is silent, assume it to be a prohibition

3. Has to be weighing process when formulating bills and this does not happen when Pres simply vetoes lines

4. By canceling provisions, he is essentially repealing entire areas of the law

RULE 2: Although executive has power to “decline to spend,” it must be in accordance with other laws passed by Congress.

RULE 3: Goal of constitution is NOT to be more efficient, but to be fair and just to constitutional principles.

RULE 4: (dissent) LIV = more efficient

RULE 5: (dissent) LIV = solid standards (even though broad): b/4 Pres can cut, he must 1. Think about things and do NOT impair essential gov’t functions, 2. Purposive, promote greater financial accountability, and 3. Try to reduce the federal budget.

RULE 6: (dissent2) FAKE-OUT COURT Had the act allowed president to decline to spend certain portions of the budget that he felt could not be spent, would’ve been constitutional, but since it lets him take it out of the bill b/4 it ever becomes law, it’s unconstitutional on its face.

b. Case: Members of Congress did not have standing to sue.  Appellees who had been injured by Clinton’s line item veto did have standing.

3. Appointment and Removal of Executive Officers:

Morrison v. Olson (special prosecutor): p. 429

a. Article II, Sec 2, Clause 2: Appointment Clause

Power to Pres to appoint officers of US

b. Principal v. Inferior officer

--Principal officers picked Pres must be confirmed by senate vote

--Congress can designate inferior officers be appointed by pres alone, heads of depts., or by the Judiciary

c. RULE 1: Appointment of special prosecutor is constitutional ONLY if 1. Inferior and 2. Congress may vest her appointment in a court of law.

RULE 1.5: Congress can authorize “interbranch appointments” so long as these officers do not encroach too much on executive authority.

1. Since Atty Genl can remove spec prosec with good cause, still in the hands of the Pres to control proceedings.

2. Court has never held that branches must be totally independent

3. Power to appoint is NOT an executive function nor is this an example of supervisory or administrative functions.

RULE 2: Congress may appoint inferior officers while only the President can appoint principal officers.


Majority says Morrison is inferior b/c

1. subject to removal by a higher Executive Branch official (the Atty Gen)

2. performs only limited duties

3. office is limited in jurisdiction and timeframe

RULE 3: Although
Constit does not vest power in Cong to appoint but only to confirm, this is not a limitation on their ability to appoint inferior officers.

RULE 4: Although Art III says courts only vested with power over “cases and controversies,” since the Appointments Clause gives Congress the power to vest the appointment of officials in the courts, the Special Division can exercise that power.  The power derives from the Appointment Clause, a source of authority for judicial action that is independent of Art III.

d. Scalia’s DISSENT:

RULE 1: Law = unconstit b/c sep of powers.  Takes away one of the exclusive powers of the executive branch.  Constit provided these as a check against the other branches.

1. IS Conduct of Crim proseuction = purely executive function?

2. DOES statute deprive pres of exclusive control over that f(x)?

Answer is yes and therefore, statute is void.

RULE 2:Morrison is not inferior  b/c not subordinate to another officer.

1. But also, cannot just define as “removable” since many of the principle officers are removable. Ex. Cabinet officers are principal, but Pres can fire.

2. Inferior means subordinate to superiors, which isn’t in this case.

3. Intratextual: Art III says “USSC and inferior courts.”  Use of “inferior” means reviewable and reversable by higher courts.  Not in this case at all.

RULE 3: Pres must be able to discharge officers not to his liking even if only at will b/c needs to be in absolute control of all who wield executive power.

e. Case: Congress makes law  which says Special Division (court) appoints the special prosecutor.

f. Amar points out that undermining Scalia’s point is the pardoning power.  The Pres can pardon the subject of the investigation.  The pardon will effectively destroy the prosecutor’s charge.  Of course, Pres can’t pardon himself.

g. POLICY/Broader Themes:

1. Congress did not want Executive Branch to investigate its own high-ranking officials 

2. Indiv exercises tremendous power w/o being accountable to anyone.

-Blame will eventually be spread to all branches

4. Presidential Immunities and Impeachment:

US v. Nixon (secret tapes): p. 440

a. RULE 1: Pres privilege does not trump crim law unless it is legitimate interest in privacy (such as natl security, diplomatic, etc.).  When the ground for asserting privilege as to subpoenaed material sought for use in a criminal trial is based on the generalized interest in confidentiality, it cannot prevail over the fundamental demands of due process of law in the fair administration of criminal justice.

RULE 2: (per Marbury) courts have right to determine what the law is and can judge best since it is a criminal act.

b. Case: Nixon asserted presidential privilege in withholding the tapes but court said that short of natl security or major diplomatic information, he had to give them over to the courts.

c. Amar sez:

1. Intrabranch dispute (Nixon’s argument) and therefore could not be resolved this easily.

2. Aaron Burr case was identical to this one, in which the SCt held that certain key documents should be turned over.  However not really since in first case, was for purposes of defense and due process was implicated.  In this case, for purposes of criminal prosecution.  Not the same thing.

3. Therefore, real justification is that court felt Nixon was guilty.

4. Function of Case:

1. spared country long agonized trial, but also spared Cong duty to make new C/L rule re: impeachment.

2. Confirmed authority of courts over determination of what is confidential and what isn’t.

Pres not immune from civil lawsuits for personal activities

Clinton v. Jones (sex scandal): p. 443

a. RULE 1: Pres immunity extends only to official acts that are in the nature of the office, not to the individual or acts that are not official.

RULE 2: Although pres is in a very sensitive position that must not be interfered with too much, “sep of powers” is not harmed by trying sitting presidents.  The judicial branch expressly is given the right to determine what the law is.

RULE 3: Even for official acts, court may need to determine if it was illegal.  Had the framers intended for the president to be totally immune, they would have put this in the Constitution.

b. Case: Clinton argued he had presidential immunity from prosecution for a civil lawsuit, but he didn’t.

c. Amar:

1. Impeachable doesn’t mean criminal.  Can mean misdeeds.

2. Intratextual question: does “high” modify crimes AND misdemeanors?

3. If go through with impeachment process, removal is required and disqual for later office is an option.

IV.  Equal Protection

I. Historical Development

A. Original Understanding

1. Slaughter-House cases (1872) narrow reading of EP

a. EP only applies to state action that discriminates against Blacks as a class

2. Strauder v. West Virginia (1880) –p. 669 state law barring blacks from juries.

a) Held – 14th Amend designed to assure the “colored race the enjoyment of all the civil rights that…are enjoyed by white persons.”  Serving on juries at heart of ‘equal protection’ of the laws.

b) Seems to be a “color blind” approach

c) Court identifies most important strains of next 50 years of Eq. Pro. cases.

(1) Anti-discrimination.  14th amend. protects from unfriendly legislation.

(2) Anti-stigma.  14th amend. protects from legal distinctions implying inferiority.

(a) See Thomas, J., concurring in Croson.  Applying to aff-action laws.

(3) Anti-subordination.  Protects from laws that subject blacks to inferior status.

3. Barbier v. Connolly (1885) p. 669 laundries

a. Law limiting hours of operation for laundries upheld

b. Significance: EP not just about civil rights.  It also applies to economic regulations.

4. Plessy v. Ferguson (1896) p. 702 “Separate but Equal”

Law requires blacks to ride in separate RR cars from whites.

a) Held:  No EP violation when separate but equal

b) RULE:  14th amend requires legal, not social equality.

(1) This law is not based on annoyance or oppression of a particular class

(2) Rule:  So long as law reasonably designed to create separate but equal facilities, is okay.

(3) If blacks consider “separate but equal” to be badge of inferiority, then only b/c they imagine it themselves.

(4) Based on police power to reasonably ensure public good.

c) If the two races are to meet upon terms of social equality, it must be the result of natural affinities.  Legislation is powerless to eradicate private prejudices.

Amar: But this case is about discrimination in a public place.  Even if whites and blacks wanted to sit together, they can’t.

d) Harlan, J., dissenting: law obviously really about excluding blacks due to inferiority.

(1) Const. is color-blind and so must be laws.

(2) Still a racist guy, though, b/c he says white race will always be superior.

5. Korematsu (1944) – Japanese sent to internment camps for duration of WWII.

a) Held:  No violation of EP.  Though racial classifications subject to strict scrutiny, the gov’t may at certain times have a compelling interest that can be satisfied no other way.

(1) ( Introduction of strict scrutiny standard for all racial classifications.

(2) Compelling interest – protecting West Coast from sabotage is very important, and gov’t had evidence of problem.

b) EP is not just about blacks and whites.  It applies to other races, too.

c) ( Rare case to invoke strict scrutiny and uphold the regulation.

B. Social and Economic Regulatory Legislation

1. Railway Express (1949) p. 676

NY law regulated advertising on vehicles was upheld.

Deference to Legislature: “The local authorities may well have concluded that those who advertised their own wares do not present the same traffic problem [as those who advertise another’s business].  It would take a degree of omniscience which we lack to say that such is not the case.”

“It is no requirement of EP that all evils of the same genus be eradicated or none at all.”

2. Lee Optical (1955) p. 678

USSC upheld law that exempted sellers of ready-to-wear glass from regulations imposed on opticians.

Deference to Leg: “The reform may take one step at a time, addressing itself to the phase of the problem which seems most acute to the legislative mind.  The leg may select one phase of one field, and apply a remedy there, neglecting others.”

The cost-benefit analysis belongs in the legislature.

3. FCC v. Beach (1993) p. 679

Rational Basis:  A statutory classification that neither proceeds along suspect lines nor infringes fundamental con rights must be upheld against EP challenge if there is any reasonably conceivable state of facts that could provide a rational basis for the classification.

There is a strong presumption of validity.  Legislature is not required to articulate its reasons for enacting a statute.  It is irrelevant whether the conceived reason for the challenged distinction actually motivated the legislature.

4. Railroad Retirement Board v. Fritz (1980) p. 687

Congress created rule for retirement benefits.  Discontinued retirement and SS benefits for some but not all former rail employees

C. Classifications Disadvantaging Racial Minorities

1. Loving v. Virginia (1967): p. 691

a. Ct rejects notion that the mere equal application of a statute containing racial classification is enough to pass EP test.  Here, a white person would also be punished for marrying a black person.

b. TEST: A statute containing racial classifications must pass strict scrutiny.

c. HOLD:  The law was designed to maintain white supremacy.

This law was especially racist b/c blurring of races through marriage directly threatens white supremacy.

d. Theory: Could be fn4 or color blind theory.  Law was distinctively bad for people of color.

e. HYPO: Calif (where there is no majority race) passes law requiring 2 hr counseling for inter-racial couples b/c these marriages are more difficult.  The law classifies according to race, although not clear that it stigmatizes a race.  It seems reasonable. YET, law would be struck down b/c any law which has the effect of keeping races apart is detrimental to people of color.

2. Palmore v. Sidoti (1984) p. 695

White woman married non-white man, so kid from prior marriage was taken from her.

HOLD: Law is un-con.

RULE: State cannot take race into account.  Yes, the child will have a tougher time, but the Law cannot validate/perpetuate people’s prejudices.

Amar: Was this case really about taking a child away from her natural mother?

3. Brown I (1954) p. 705 – Educational facilities for blacks alleged to be violation of Eq Pro clause b/c inferior to whites’.

a) Original intent of 14th amend. on education is inconclusive.

b) Held:  Segregation in schools in un-con.  Intangible factors make separate inherently unequal.

(1) Original understanding of 14th amend ‘not helpful’ since education very different now.

(2) Today education leads to political participation

(3) Segregation affects the “hearts and minds” of black children. Stigmatized.

(4) Once state decides to provide education, must provide it on equal terms

(a) ( Perhaps cuts against Rodriguez.

c) Social science data: seems very important to decision.

(1) Dubious science (doll tests)

(2)  Troublesome precedent, since what if new evidence points other way?

d) Does Brown mean we are color blind, or just that racial hierarchy is un-Con?

No case post-Brown forecloses segregation if down for the right reasons.  Ex. Women-only schools.

4. Bolling v. Sharpe (1954) p. 708

If states can’t segregate, federal govt in DC can’t either

Good holding, Bad analysis:

The 14th Amend incorporates the Bill of Rights to the states.  But here the USSC uses reverse incorporation.

The 5th Amend applies to the fed govt, and the 14th Amend applies to the states.  Here the USSC says the 5th Amend Due Process clause has an EP component, so that anti-racial caste idea applies to fed govt too. 

5. Brown II (1955) – discuss remedial issues in wake of Brown I.  “With all deliberate speed.”

a. Integration will take time, but can’t be stopped simply b/c locals disagree

b. Local courts will implement desegreation, since Court not capable of implementing all remedies, and remedy with all deliberate speed.

c. Use affirmative action and equitable principles

Local control and deliberate speed pro/con

	Pro
	Con

	Local courts can best fashion remedies
	Local judges can be influenced

	Local areas own the Brown decision
	Gives time for opponents to galvanize

	Give time to allow decision to sink in
	Allows stalling and avoiding

	Impossible for Court to oversee 11K districts
	Ignores individual justice for Ps

	If too fast, not enforceable and loss of face
	Court looks indecisive and weak


6. Swann v. Bd of Edu (1971) – Mobile Ala. schools very slow about integration and rejects several judicial plans.

a. Did Brown require integration or just not forced separation?

Amar: We can’t enforce the lingering effects of past segregation.  Cts should remedy past injustice.  De facto segregation is not un-Con unless it’s a lingering effect of past racial decisions.  But how can we tell what segreation is an effect of past segregation?  What would the world look like today w/out slavery and 80 years of Jim Crow?  USSC says there are intervening factors due to time passing so that de jure (by law) segregation is no longer the cause of today’s segregation.

c. District court ordered racial busing to integrate.  District court properly rejected closest school plan and freedom-of-choice plan.

d. Held: Invoke equitable power of court (mini-legislatures) against bad offenders.  Remedy must correspond to the violation.  Can use:

-Numerical quotas

-Make district prove one-race schools not preventable

-Alter attendance zones

-Bussing

e. Race Conscious remedy:  Bussing is a subset of affirmative action.

-group remedy for group wrong w/out individualized findings

-yet no one connects these cases to modern day AA cases

f. Remedy only extent of violation later held to be very specific, limiting.

See Croson, Adarand, Bakke.

7. Milliken v. Bradley (1974) p. 728

a. The judge determined that only an interdistrict remedy would lead to desegregation.  The Detroit District is all black.

b. RULE:  Cannot have remedy which crosses district line w/out inter-district violation and effect

The scope of the remedy is determined by the nature and extent of the constitutional violation.

c. Dissent: There is inter-district effect! But-for Detroit’s decisions, whites would not flee to suburbs.  The 14th Amend applies to states.  District lines are irrelevant.

d. Majority: White flight is not a response to Detroit District.  Whites fled b/c they don’t want to live with blacks.

8. Magnet Schools

a. MO v. Jenkins (1990) p. 733

Good facilities make whites go to “black” schools

b. Jenkins III (1995) p. 735

Voluntary magnet programs are OK, but cannot be imposed by a court.

II. Modern Equal Protection Adjudication


EP does not mean that everyone must be treated the same.  All laws treat some people differently than others…Classification is inherent in the idea of regulation.  What kinds of classifications permissibly discriminate?

A. Different Approaches to EP

1. Rational and Non-arbitrary Approach

a. Ellis (p. 670) articulated a doctrine of reasonable classification:  To be valid a classification must be reasonably related to the object of the legislation and cannot be arbitrary.

b. Many gender laws are rational. It’s OK to have separate sports teams for men and women.  It’s OK to have single sex bathrooms.

c. If applied honestly, this is a toothless standard that always results in upholding the law.  If there is an ill-fit btwn the means and ends, just change the ends (you are stuck with the means b/c that is the law you passed).  The reasonable test does not tell you what objectives are permissible.

2. Anti-Subordination Model

Carolene Products Footnote 4 p. 513

Do not presume the law is constitutional when:

a. appears on its face to be prohibited by Bill of Rights

b. directed at a particular religious, national, or racial minority

c. “discrete and insular minorities” 

-Are Women discrete and insular?  See Brennan in Frontiero p. 744

3. Color Blind

b. Race cannot be used.  Does not require inferior treatment.

c. Hard to root this norm in the original Constitution.

d. Is there a gender-blind instinct too?

B. Levels of scrutiny

1. Strict Scrutiny– least restrictive means of achieving compelling gov’t purpose.

a) Burden on gov’t – presumptively violates.
b) Applied only to classifications based on:

(1) Race.  See Carolene Products fn. 4; Korematsu; Bakke.

(2) Nat’l origin (but must be a US citizen)

(3) Alien status (mostly).

c) Almost always strike law.  Usually fatal.

(1) C.f. Korematsu.

2. Intermediate – substantially related to an important gov’t purpose.

a) Burden on gov’t – presumption of illegitimacy, but not as much.

b) Apply to classifications based on

(1) Gender.  See Craig v. Boren.

(2) Illegitimacy.

(3) Undocumented aliens.

c) Must be ‘reasonably close fit’ for the interests.

3. Rational basis – rationally related to a legitimate gov’t purpose.

a) Burden on P – presumption of rationality.

b) Court has been very deferential to gov’t when applying this std.

(1) Even if no basis stated, Court often comes up w/ one on own.  Any conceivable basis is okay, even if obviously main purpose not legit.

(2) Difficulties inherent in determining main purpose based on mixed up legislative process.

c) Applied to all other groups (wealth, disability, etc.)

d) Most always uphold laws with this level of review

(1) C.f. City of Cleburne; Romer v. Evans.  Rational relations w/ ‘teeth.’  Where classification may be due to animus.

4. Indicia of suspectness.  Determine level of scrutiny to apply by adding up these factors.

a) History of discrimination.

(1) Purposeful

(2) Discriminatory effects

b) Immutable characteristics

(1) Race, national origin, gender, etc.

c) Stigma and stereotype of group

d) Insularity.

(1) Easily identified

(2) Not diverse or disparate

e) Inability to alter status through political means / lack political power

f) No legislative relevance of distinguishing characteristics.

g) Indication of legislative animus against group.

5. Alternatives to tiered approach

a) Sliding scale.  Increase scrutiny proportional to level of stigma and history of group.

(1) See Cleburne (Marshall, J., concurring).

b) Rational basis w/ teeth.  Use one test, but don’t cravenly believe everything the legislature says.

(1) See Cleburne (Stevens, J., concurring).

C. Disproportionate effects versus discriminatory intent

1. Washington v. Davis (1976) p. 786 – test for DC police force failed black applicants disproportionately.

a) Law is neutral on its face.  Blacks and whites take same test.  

b) RULE:  Discriminatory motive is necessary.  Disparate impact, without motive, does not violate EP.
c) Ct fears slippery slope.  See fn 14.  Anything that hurts poor people disproportionately affects people of color.

d) Palmer p. 790:  City closed pools instead of integrating after Brown.  USSC held: even if closed pools for invidious motive, no action unless there is also a disparate impact.  Here the pools are closed for black and whites.  Hard to track motive, especially for a multi-member group.

e) Amar:  Cts look at intent all the time when interpreting laws.  Even if it’s hard, Ps should still be allowed to try.  

-Wouldn’t it be weird if there were two laws in two cities, with exactly the same wording, but one is invalidated b/c of motive?  No, b/c motive affects real world implications. 

f) How to prove intent:  Look at factors surrounding the decision.  Disparate impact may help show intent.  But here DC even had an aff action plan to increase the # of black cops.

g) Congress can go beyond Court based on § 5 of 14th amend to remedy disproportional impact, but Courts cannot.

h) Title VII (applies to employers, not govt entities) makes claim for disparate impact alone.  But then employer can prove necessity.  Business necessity is not the same as strict scrutiny.

2. Feeney (1979) p. 795– Mass law gives preference in civil service hiring to (almost all male) veterans.

a) Law is neutral on its face.  Men and women are on both sides of the line.

-Amar: note that more men are hurt by the law than are helped by it.  So law was not intended to benefit men over women.

b) Issue:  When P can show disparate impact was f/s, does this mean P has proved intent to discriminate?

c) Held: No eq pro violation where legislature knows hurts women, but not the point of the law.

d) Rule: Intent means that lawmaker passed law in part “because of,” not merely “in spite of” its adverse effects upon an identifiable group.  The law must be directed toward out-group w/ animus to violate EP.

-Animus is diff than insensitivity.  Difference btwn hating a group and not wanting to help a group.  Would the law have been passed if we invert the identities??  

e) Extension of Davis, since law is about preference for a favored group, not about better civil servants (as w/ cop test).

f) Marshall, J., dissenting.  Law creates gender caste system in Mass civil service.  Burden should be on state to show gender discrim played no part in law.

3. Penick (1979) p. 798: USSC found that schools were intentionally segregated

RULE: Adherence to a particular policy or practice with full knowledge of the predictable effects of such adherence upon racial imbalance in a school system is one factor among many others which may be considered by a court in determining whether an inference of segregative intent should be drawn.

Amar: Most of the time, Ps cannot prove invidious intent.  Ps only prevail when disparate impact does most of the work.

4. Castaneda (1977) p. 798: P claimed state grand jury selection process discriminated against Mexican Americans.

Hold: Statistical disparity is so pronounced that intent is the only explanation.  The fact that 3 out of 5 jury commissioners were Mexican  does not dispel the presumption of purposeful discrimination.  

You can discriminate against your own group.

5. Rogers v. Lodge (1982) p. 801

Ct found discriminatory intent: Even tho blacks made up a substantial majority of the population, no black had ever been elected.  Evidence of past discrimination, and evidence of exclusion from the political process.

**Significance: Voting, Jury, and School settings are different.  They are political rights, and schools build citizens.  Political rights preserve other rights.

6. Arlington Heights (1977) p. 793– Locality refuses to rezone land from single-family to multi-family to permit construction of integrated apartment building.  Not rezoning will hurt blacks.

a) Held:  Can sometimes imply intent to discriminate from effect of law, even when no obvious intent.  See clear pattern that cannot be explained except for bad motive.  Look to factors:

(1) Historical background of law

(2) Legis history

(3) Procedural irregularities

(4) Substantive irregularities

(5) Testimony of legislators (as long as no speech and debate clause violation)

b) Here Ps did not prove discriminatory purpose.  If they had, burden would shift to govt to prove race was not the “but for” cause of the decision. See fn 21.

7. Hunter v. Underwood (1985) p. 809: AL disenfranchised persons convicted of crimes of moral turpitude.

Govt acknowledged that the purpose behind the law was to disenfranchise both poor whites and blacks!

RULE:  Since govt conceded that it would not have been adopted in the absence of the racially discriminatory motivation, there is “but-for” causation and the law violates EP.

BUT FOR CAUSATION: In Michael M., Ct said it would not strike law down even if there was an impermissible motive (protecting chastity).  This shows the difference btwn intermediate and strict scrutiny.

a. When a law has two motives (one permissible, one not), it can satisfy intermediate scrutiny.  Satisfying intermediate scrutiny tells us nothing about but-for causation

b. When there is evidence of gender or racial bias, we ask the same “but for” causation question.  When there is clearly gender bias, we apply strict scrutiny (Davis)

c. But when a law is facially discriminatory, race gets strict scrutiny while gender (Michael M.) gets intermediate scrutiny.  This is b/c a gender classification is less probative of gender animus.  

8. Commentator’s points:

a) Tribe: ignores invidious nature of discrimination and indifference.

b) Perry:  use intermediate scrutiny based on how important the law it and how well it serves its purposes.

c) Fallon:  Court doesn’t want to intrude on legislative realm.

d) Fiss:  Look to aggregate behavior, not just one-time legislative purpose.

e) Crump:  Whites see racism as individual acts, whereas minorities see as pervasive and ongoing.

D. Congressional enforcement of Eq Pro under § 5 of the 14th amendment.

1. Congress viewed by Court as having remedial power beyond what courts, on own, could require.  Development of this view over time.

a) See Ollie’s BBQ (Douglass, J., concurring) – show indications of this intent.

b) See Washington v. Davis: Congress can go beyond Court based on § 5 of 14th amend.  Civil rights laws often ban discriminatory effects even when no intent though Court would not find violation.

(1) Civil Rights Act of 1964

(2) Voting Rights Act of 1965

2. South Carolina v. Katzenbach (1966) – Voting Rights Act provisions challenged by South Carolina.

a) Voting Rights Act – allows DoJ to review all voting law changes of certain bad states.  Pre-clearance to make sure not going to disenfranchise minorities in intent or effect.

b) Issue:  Does Congress have power under § 2 of the 15th amend. to alter state power in light of 10th amend reservation of state power?

c) Held:  Yes.  § 2 is empowering clause, like Commerce Clause.

(1) McCulloch v. Maryland test: see if ends legitimate and means rationally directed towards that end.

(2) Congress had plenty of evidence showing history of discrim, so the means are rational (obvious that no others would work).

3. Katzenbach v. Morgan (1966) – Part of Voting Rights Act bans literacy test in NY by saying cannot keep Puerto Ricans w/ some education from voting.

a) Background:  Court had upheld literacy tests as long as no discriminatory purpose.  See Lassiter.

b) Issue: Congress entitled (via § 5) to go beyond Court’s determination of its own remedial power (via § 1)?

c) Held:  Yes.  As long as “appropriate legislation,” then doesn’t matter that Court could not do same.

(1) Bypass Q of § 5 power, though hint that Congress has power to go beyond.

(a) Ratchet theory – can go beyond, but not cut back protection.

(2) McCulloch ends and means test.

d) Very deferential posture.  Looking for any possible legitimate goal of law, even though nothing in congressional record.  Similar to Ollie’s BBQ.

e) Harlan, J., dissenting.  No evidence to support Congress’ finding.

(1) But if had evidence, then okay to interpret § 1 for themselves.

4. Congress’s reach to private discrimination

a) Post and Siegal article: Does Congress have the power to reach private actors under § 5 of the 14th amendment (though the courts do not)?

(1) Congress more responsible to people, so okay for them to exercise this power.

(2) Courts wanted Cong to exercise this power, so implicitly allowed it.

(a) Suited Court’s role politically.  Let legislative branch play bad cop.

(b) Congress better suited institutionally to do this.

(3) Three main notes.

b) Court has allowed reach to private actors for 13th and 15th amendments explicitly, but 14th amendment says “state.”

(1) See Palmer v. Thompson (implying that Congress could force city to open pools, though Court cannot).

c) Morrison (2000) (Equal Protection claim)

(1) Held:  Congress has no § 5 power to grant civil remedy for gender-motivated crime.

(2) Congress lacks power to reach private discrimination: Civil Rights Cases good law.

(3) Proportionality and congruence test (Boerne):

(a) Look at how many violations caught here by looking at state practices w/ intermediate scrutiny (as appropriate for gender).

(i) Not much, since cannot punish private discrim

(4) ( Ignored reams of Congressional evidence showing failings of state actors.

(a) Thus extension of Kimel.

5. Kimel (2000) – Age Discrim

a) Issue:  Can Congress exercise its § 5 power to remedy age discrim in this way?

b) Held:  No.  Act would not remedy many violations, so not good fit.

(1) Flunks Boerne’s proportionality and congruence test.

(a) Apply rational basis test to age, so not many possible violations to remedy.

(b) Not enough fact-finding by Congress.

c) Dissent urges ‘clear signal’ test for federalism concerns: make show Congress showed that considered the federalism implications.

III. Race-Conscious remedies.  Court, beginning w/ Bakke, is disentangling itself from its strong civil rights position in Swann on racial remedies and returning to older idea of equal protection as an individual right.

A. Education

1. Bakke (1978) p. 820– Affirmative action program at UC Davis Medical School challenged by white student.

a) Rule:  Law must be narrowly tailored to meet compelling state interest.

(1) Powell applies Strict scrutiny for all racial classifications.  He rejects the fn approach and applies strict scrutiny even though whites are not a stigmatized group.  Powell does think race can be used in certain circumstances.

(2) Others decide case on other grounds.

b) Reasoning

(1) 14th amend not about groups rights, but individual liberty (implicit).

(2) Pluralist panic. Impossible to hold one ethnic/racial group as not worthy of protection.

(a) Poor/ethnic whites and non-favored minorities bear brunt of burden

(b) Impossible to determine sub-groups.

(3) Stigmatizing to blacks

(4) Burden on innocent.  Unfair to white who have no part in discrimination

(5) Quotas. Are un-constituional.

c) State interests.  Compelling?

(1) Increasing #s of minorities in medicine.  Not valid.

(2) Countering societal discrimination.  Not valid

(a) Remediation can be valid, but only when relates to specific institution.

(b) UC Davis not valid fact finder to find discrimination history.  Only CA legislature or courts.

(3) Increasing # of doctors in underserved communities.  Not valid.

(a) Can be valid, but only if prove minority doctors actually do this.

(4) Diversity.  Valid, but not least restrictive means of achieving.

(a) Harvard plan as model.  Race cannot be the sole factor in determining “diversity.”  It can be one factor, but not determinative.

(b) Is Harvard plan really different or just sounds fairer?

d) Dissent (progressive coalition).

(1) Intermediate scrutiny

(a) Dissent believes in fn4, so would not apply strict scrutiny when law hurts whites

(2) Institutions should be able to remedy societal discrim if it bears on their business.

e) Amar: No difference btwn a quota and “a plus” interms of constitutionality.  It’s actually easier to monitor from the outside when it’s a quota.

B. Contracting and Hiring

1. Fullilove (1980) – Minority set-aside in federal public works law.  In grants to states, required that 10% of money go to MBEs.

a) Issue:  Is federal set-aside condition on state grant const?

b) Held:  Yes.  Deference to Congress in their determination of how to remedy past state discrim.

(1) Applies less than strict scrutiny

(2) Articulate huge power of Congress to legislate based on § 5 of the 14th amendment.

c) ( Grant to states, so conditioning funding, which should be okay.

d) ( May be bad law based on Croson, Adarand.

2. Metro Broadcasting (1990) – FCC used set aside in distribution of broadcasting rights.

a) Employed intermediate scrutiny for race-conscious remedies, and upheld law

(1) Accepted diversity rationale as important state interest.

b) ( Never really caught on.

3. Croson (1989) p. 846 – Affirmative action program in contracting for Richmond, VA requires certain % of minority sub-Ks in order to get bid.  Similar to Fullilove plan.

a) Issue:  Does % set-aside violate eq pro rights of non-minority contractors?

b) Held:  Yes.  Law is not narrowest means of meeting compelling state interest.

(1) Apply strict scrutiny for all racial classifications

(2) No specific evidence of how this helps remedy Richmond overcome it’s own past discrimination.  Not a tight remedial fit.

(3) Remedy not about specific past harms to black contractors.  % seems only to achieve racial balancing.

(4) No evidence tried non-racial means first, which shows not least restrictive.

c) Other arguments

(1) States not as good as Congress at fashioning racial remedies.

(a) Distinguishes Fullilove b/c it was federal.

(2) Stigmatizes minorities as needing special help.

(3) When govt takes race into account, it makes society focus on race.  We must stop dividing society

(a) Amar: I understand this arg, but its not in the constitution!

d) Maj implies that if can show specific discrimination, or at very least obvious numerical discrepancies, then can have a narrowly tailored racial remedy.

e) Scalia, J., concurring.  Only life-threatening emergency would justify race-conscious action by a state.

(1) States not good at fashioning these remedies

(2) School desegregation only exception

(3) Individual conception of discrimination.  Must identify the actual victims of discriminaton

f) Marshall, J., dissenting.  Should apply intermediate scrutiny.

4. Adarand (1995) p. 864– Prime contractors paid more for federal Ks if they hired minority sub-cons.

a) Applies strict scrutiny to federal Aff Action.  Abandons § 5 of 14th Amend reasoning.

b) Strict scrutiny is not always fatal in fact.  The application of strict scrutiny takes differences into account.

c) Dissent: But it doesn’t make sense to apply strict scrutiny for all racial classifications and intermediate for gender

-A law that helps blacks gets strict scrutiny while a law that hurts women gets intermediate

d) Tacitly overrule Metro Broadcasting as ‘outlier.’

e) Wygant (p. 868): If school fired most recently hired teachers, school would fire teacher of colors.  But USSC applied strict scrutiny to school’s program and struck down law.  Role models for students of color is not a legit reason.  This could lead to proportionality, and Court is not willing to do that!

f) Thomas, J., concurring.  Racial remedies engender paternalism.

5. Univ of Michigan: Three issues:

a) Whether diversity is permissible as justification.  JEB jury case says it is offensive to stereotype

b) When something in form is “a plus” but acts like a quota in fact.  Undergrad school gives people of color 20 extra points.

c) Relative preferences that do not talk overly about race. Like 4% plan

C. Conclusions

1. Summary

	Facial discrimination against minorities

Korumatsu, Strauder

Strict scrutiny
	Facial discrimination: “Benign”

Crosen, Adarand, Bakhe

-quotas

Strict scrutiny

	Neutral but racially motivated law

Hunter v. Underwood

Rogers v. Lodge

Apply “but for” test
	Facially neutral but racially motivated to help minorities:

-10% plan

-“plus” systems

Apply strict scrutiny only if race predominates the drawing of lines


2. Chart on race-conscious remedies

	
	State Discrimination
	Federal Discrimination

	State Remedy
	Strict scrutiny.

(Croson)
	N/a.

	Federal Remedy
	Strict (if follow Adarand )

Deferential (if follow Fullilove)
	Strict scrutiny.

(Adarand).


IV. Other Classifications.  Court seems nervous about expanding equal protection much beyond traditional groups (blacks, mostly), so try to draw lines and limit application of strict scrutiny.  Fear slippery slope (pluralist panic).

A. Gender.  Intermediate scrutiny  

1. Gender turns out to be good proxy for certain state interests, so cases look to how good the match is.  Often times, discrimination against women takes the form of a tangible benefit coupled w/ a stigmatic message.  Look at the law to see who it helps and hurts.

2. Frontierro (1973) p. 743 Law makes it easier for wives of service men to get benefits.  If a woman in the services wants benefits for her husband, she must prove he is dependent.

a. While women are not a “minority,” they are vastly underrepresented in govt

b. Throughout much of the 19th century the position of women was comparable to that of blacks.  Denied many of the rights that white men had.

c. HOLD: Law is invalid b/c sole govt purpose is “administrative convenience.”

3. Craig v. Boren (1976).  P. 747 Law in Okla. allows sale of near-beer to girls at 18 but to men at 21.

a) Held:  Law violates EP.

b) Intermediate scrutiny: Classification must bear a substantial relationship to important govt objectives.

c) Analysis:  

(1) There is a 10 to 1 ratio that men drive drunk more often than women.  But Court says this is too over and under inclusive..Not very tight fit between the ends and means here, since males and near beer not good proxy for drunk driving (stated purpose).

(2) Seems like merely outdated sexual stereotype

d) Rehnquist, J., dissenting.  Men are burdened by this law, not women, so application of higher std of review is silly.

(1) Just apply rational basis test to gender discrim.  Two levels of scrutiny is plenty.

e) HYPO: But how then can we have any drinking age?  Why would a law be reasonable when it involves age instead of sex?

4. Geduldig (1974) p. 753

USSC upholds CA insurance program which excluded from its coverage disabilities resulting from normal pregnancy.

USSC:  Here the classification is not between men and women, but pregnant people and all others (including men and women).  Not all women are pregnant.

Amar: As applied to employment, Congress says that classifications based on pregnancy are equated with sex.

5. Michael M. (1981) p. 755

Challenge to statutory rape law.

Is the purpose to prevent teenage pregnancy or protect chastity of young women?

Test: Does the law substantially further important govt interest?

Hold: Yes. To pass intermediate scrutiny, the line drawn need not be necessary or the most presise.

Dissent:  A gender-neutral law would be more effective.  The purpose of the law is to preserve female chastity.  This is impermissible.  

6. Rostker v. Goldberg (1981) p. 762

Only men must register for the draft.

USSC upholds gender classification.  Purpose of law is to draft troops for combat, and women were excluded from combat at this time.

Amar: This ruling is more troubling than Craig.  Military service goes hand-in-hand w/ other civic duties like voting.  The right to vote is tied to military service.  Blacks got the right to vote b/c they fought in the Civil War.  Women served at home in factories during WWI.  18 yr olds are drafted so they got right to vote.  

7. J.E.B. (1994) p. 764

State used its peremptory strikes to remove male jurors and petitioner used his strikes to remove female jurors in a paternity and child support case.

USSC:  We shall not accept as a defense to gender-based peremptory challenges the very stereotype the law condemns.  There is no support for the conclusion that gender alone is an accurate predictor of juror’s attitudes.  Discrimination invites cynicism, sends message that all women think the same.

But here, unlike in Strauder (blacks excluded from jury), both men and women were kicked off the jury.  So no one could infer that one gender is inferior.

8. VMI case (1996) p. 768

Girl wants in to V.M.I.  

Held:  State must show “exceedingly persuasive justification” for different treatment, which fails here.

a. VMI’s arg: create harsh, competitive environment that would be compromised if women were allowed

b. USSC: Have not shown that this method is the best way to train military leaders  This type of discrimination perpetuates stereotypes.

Laws Advantaging Women

9. Kahn v. Shevin (1974) p. 810

Florida provides property tax exemption for widows.

Applies rational basis test:  Where taxation is concerned, the States have large leeway in making classifications.  

HOLD: Passes r. basis test b/c financial difficulties confronting a widow exceed those facing a widower.

10. Calfano (1977) p. 813

USSC upholds classification which allows female wage earner to exclude three more lower earning years for social security purposes.

Passes intermediate scrutiny b/c it operates directly to compensate women for past economic discrimination.

11. Orr v. Orr (1979) p. 814

Law imposing alimony obligations on husbands but not wives held un-con.

RULE: A gender-based classification which generates additional benefits only for those it has no reason to prefer cannot survive EP scrutiny.  Here there are already individualized hearing to determine financial need.

12. Hogan (1982) p. 816

Mississippi excludes men from its nursing school. 

Held:  Single sex education in nursing school perpetuates stereotypes.  

MI says this is aff action for women.  But there is no need to encourage women to be nurses, at the time the field was already dominated by women.  The fact that men were allowed to monitor classes shows that men will not disturb the learning Z

13. Johnson (1987) p. 820

OK for Agency to take as one factor the sex of employee in determining that she should be promoted.  Aff Action plan was “moderate, flexible, case-by-case approach to effecting a gradual improvement in the representation of women and minorities in the Agency.

B. Sexual Orientation

1. Bowers v. Hardwick (1986) – Anti-sodomy statute.

a) Held:  No violation of due process.

“No fundamental right to homosexual sodomy.”

2. Romer v. Evans (1996) p. 911– Colo. Amendment 2 outlaws protections for homosexuals.  Forces repeal of many local statutes.

a) Issue:  Is denial of protection for gays violation of their eq pro rights?

b) Held:  Yes.  Law not rationally related to any legitimate state purpose.

(1) State interest in protecting desires of individual employers/landlords to discriminate is not narrow enough or closely tied to law.

(2) Per se violation, since state saying one group cannot use political process in same way as others.

c) Scalia, J., dissenting.

(1) Taking away special treatment does not violate EP

-but it’s not “equal” to deprive only one group of a right that others enjoy!

(2) Why not look to Bowers?

d) Why different from Bowers?

(1) Romer is explicit exile of some group from society – shows animus toward LGBT orientation (not just conduct).

(2) Bowers about deviant sex, not group itself.

e) Hypo: If Amendment 2 said no protected status based on sexual orientation, the law would be facially neutral.  Everyone has a sexual orientation.  One could not presume animus.

3. USSC has never addressed whether queers are entitled to heightened scrutiny.

a) Army’s “Don’t Ask Don’t Tell” defines LG in terms of orientation, not conduct.

b) 9th Cir says queer is suspect class: Orientation is immutable.  And the conduct is central to the person’s identity.

c) Laws that discrim against queers are like laws that discrim against gender.  In Loving, the legitimacy of the marriage turned on race of your partner.  If you are a man you cannot have sodomy with another man, the gender of your partner determines legality of conduct.  Homosexuality blurs gender lines like miscegenation blurs racial lines.  Distinguishing btwn gay and straight sex creates a hierarchy that privileges straights.

d) Loving says marriage is a fundamental right.  But “marriage” has always been defined as hetero.  With Due Process analysis, not all regulations of marriage are subject to strict scrutiny.  Ex. Different states have diff age requirements.

C. Wealth: Court loathes to extend heightened scrutiny to wealth. P. 920

1. Rodriguez (1973) – Texas state schools funded through property taxes, and, despite some subsidy, poorer districts have far less to spend per pupil.  Some students bring eq pro class action claim.

a) Issue:  must states equalize spending per pupil across the state?

(1) Held:  No.  Distinction not directly focused on any group, so only rationality test.

(a) No indicia of suspectness for these people.  Some wealthy in district.

(2) ( This case cited for idea that wealth not a suspect class, but actual opinion is narrower. 

(a) Suspect classification of wealth MAYBE when both

(i) Absolute inability to pay

(ii) Detriment directly from deprivation

b) Due Process issue:  is education a “fundamental right” that gets due process consideration?

(1) Held:  No, since not explicit in Const.

(2) ( Uh oh.  This is troubling precedent, since a lot of protected rights not explicit in Const.

c) Policy:  Any other decision on this case would lead to a ton of judicial entanglement and a slippery-slope of fiscal/educational analysis.

d) Marshall, J., dissenting.

(1) School children are a suspect class

(2) Education is a fundamental right.  Unequal access prohibits adequate participation in process.

(a) Carolene Products fn. 4 analysis.

(3) Should have spectrum of standards of review to adequately address needs of various groups.

2. Maher (1977) and McRae (1980) – No Eq Pro violation for state refusing to fund abortions (Maher) or denying federal funding for abortion services (Hyde Amendment – McRae), even though means poor women less access to services.

a) Citing Rodriquez to say poverty not suspect class.

D. Alienage

1. Graham v. Richardson (1971) p. 883: Aliens do not get state welfare unless they reside in country for # of years.

Hold: Un-con.  Did not violate EP, but invalid b/c federal govt controls immigration.

Citizenship is not a suspect classification.  The fed govt can discriminate against aliens.

National origin is a protected class.  But only when the person is a US citizen.  All individuals are entitled to DP and non-citizens are protected from racism.

2. Mathews v. Diaz (1976) p. 889 Can Congress condition an alien’s eligibility for participation in a federal medical insurance program on continuous residence in the US for 5 yr period and LPR?

E. Non-Marital Children.  P. 892

1. Apply intermediate scrutiny.  Like race, illegitimate status is a characteristic determined by causes not within the individual’s control.

2. But, illegitimacy does not carry an obvious badge, as race or sex do, discrimination against illegitimates has never approached the severity or pervasiveness of discrimination against women and blacks.

3. Lalli v Lalli (1978) p. 894

Applied intermediate scrutiny requiring a “substantial relation” to the govt interest.  Here there is a narrower way to draw the line, but we are not applying strict scrutiny (like Michael M.).

4. Clark v. Jeter p. 899

Law that required illegitimate children to bring sits to establish paternity within 6 years of birth was un-con.

F. Disability.  City of Cleburne (1985) – Texas city denies a permit to group home for mentally disabled (cannot get signatures from neighbors, as per law).

1. Issue:  Does special requirement for mentally disabled violate their Eq Pro rights?

2. Held:  Yes.  Law has no rational purpose

a) No suspect or quasi-suspect class for mentally disabled, so apply rational basis test.

(1) States can often legitimately discriminate against disabled b/c unlike race or gender, mental retardation does influence your ability to function in the world.

(2) They are politically powerful and too diverse(lawmakers have passed laws to help this group

(a) Not good logic b/c fed govt has also outlawed racial discrimination

(3) Slippery slope – pluralist panic.

b) In this case, no sign of rational basis, since all state interests apply to other groups who don’t have to get signatures.

(1) ( Rational basis with teeth.

3. Stevens, J., concurring.  Should always apply rational relations, just actual look into relations instead of deference.

4. Marshall, J., concurring.

a) This IS heightened scrutiny, just hidden.  Why not be clear?

b) Disabled have several indicia of suspectness.

Part IV: Substantive Due Process

I. Lochner Era

A. Road to Lochner.  Originally, the Court did not see much substantive elements to the 14th Amendment’s Due Process clause.  Eventually, though, the clause was seen as incorporating a set of natural rights and liberties (as from the Bill of Rights) guaranteed to individuals.

1. Slaughter-House Cases (1873).  The Court refused to find that Due Process gave any substantive workplace protections.

2. Allegeyer v. Louisiana (1897).  State law held to deprive citizens of their right to contract for insurance (as guaranteed by Due Process clause).

B. Lochner (1905) p. 502– NY statute limited the working hours of bakers.

1. Issue:  Does the DP clause incorporate a substantive right for people to work as much as they want?

2. Held:  Yes.  Law interferes with right of individual to freely contract.

a) Regulation does not concern “health, welfare, and morals,” (in opinion of the Court) so not within state police power.

3. Test: Is this a fair, reasonable and appropriate exercise of the police power, or an unreasonable, unnecessary, and arbitrary interference with the right of the indiv to his personal liberty, or to enter into those Ks in relation to labor that he chooses?

4. Holmes, J., dissenting.  Case based on laissez-faire economic principles, not natural law – bald imposition of judicial opinion.  Cts should not determine wisdom or policy of legislation.

5. Court saw market as naturally leading to ideal outcome, but by the Depression, could not ignore the realities of economic failings.

C. Blossoming of economic substantive due process.  Between Lochner and Nebbia, Court used Due Process clauses and sometime Eq Pro clause to pass judgment on the laws of Congress or the legislature, especially when concerning labor relations, price regulations, and business regulations.

1. Muller v. Oregon (1908) p. 507– Held that state could regulate working hours of women, since their ‘weak physical structure’ meant that harsh work could impede their role as child-bearers and -raisers.

a) ‘Brandeis brief’ helps convince Court through social science data.

2. Adkins v. Children’s Hospital (1923) p. 508– Law creates minimum wage for women.  Court holds that freedom of contract is rule (though with exceptions), and strikes law.

a) Shows limited success of Muller-type attacks.

D. Retreat from Lochner:
1. Nebbia (1934) p. 509– NY law regulated the sale prices of milk.

a) Issue:  Is the law unduly interfering w/ individuals’ freedom under DP clause?

b) Held:  No.  Gov’t has right to regulate in the public interest.

(1) So long as means substantially related to end which is not arbitrary.

c) Regulating Biz in order to protect public health and safety.

E. Carolene Products (1938) p. 512.  In case upholding prohibition of filled milk, Stone, J. places a gem to later revive substantive review when certain fundamental freedoms are at stake.

1. Fn4 looks to DP clause as protector of freedoms implied in Bill of Rights (as well as minority protection and political process protection).

2. ( Leads to “shocks the conscience” test and other substantive DP standards.

3. Ct presumes leg jdmt is rational when it regulates commercial transactions.  Court will likely uphold the law when it’s economic.

II. Reproductive and Sexual Autonomy

A. Griswold (1965) p. 565– CT law forbids doctors from discussing contraceptives w/ patients, and forbids people from using them.

1. Issue:  Does law infringe on substantive rights of patients relative to the DP clause?

2. Held (Douglas, J.):  Yes.  Right to privacy and personal autonomy is protected by DP clause.

a) See penumbras of rights around specific guaranteed rights.  Includes privacy by reference to 1st, 3rd, 4th, 5th, 9th amendments.

b) Cite cases showing marital right to privacy

-but the law is not limited to use at home by married couples

3. Goldberg, J., concurring.  9th amendment as protector of unspecified – but fundamental – freedoms.

4. Harlan, J., concurring.  “Principles of ordered liberty” require striking the law.

a) Playing w/ text like other justices is as open to judicial activism as this bald recourse to natural law.

b) Principles of ordered liberty: means look at adapting national norms and see if right within conception of “fundamental rights” today.

5.  Outlier: CT is one of the only states to prevent use of contraception

B. Eisenstadt (1972) p. 602 – Mass law made distribution of contraceptives a felony except by licensed doctors to married couples.

1. Held:  Law invalid as infringement on right to reproductive privacy.

a) Only possible rationale of law is to discourage contraception, not premarital sex, so overbroad.

b) ( Ignored that law drawn specifically to meet Griswold reqs.

c) Rights must be the same for married and unmarried alike.

(1) Cite Griswold as about individual privacy, not just marital privacy.

2. Burger, J., dissenting.  This is unmitigated Lochnerizing.

C. Bowers v. Hardwick (1986) p. 645– Law against sodomy challenged by gay man caught in act.

1. Issue:  Does Eisenstadt’s rationale protect ‘deviant’ sexual practices?

2. Held:  No.  No fundamental right to homosexual sodomy.

a) Eisenstadt, Roe rationale extends to heterosexual sexual practices only.

b) History proscribed sodomy

c) Don’t want to expand list of fundamental freedoms (Lochnerize).  Can govt outlaw polygamy, adult incest, prostitution?

Amar: queer sex can be distinguished b/c its gender discrimination, and so is Roe.

3. Blackmun, J., dissenting.  This case about the ‘right to be let alone.’

a) Privacy precedent implies that certain places and decisions are fundamental.

(1) Sexual intimacy and the home.

4. This statute prohibits ALL sodomy, so no EP argument.

III. Family and Marital Relationships

A. Moore v. City (1977) p. 571- Law limits occupancy in a house to one family, and defines family in such a way so that grandma cannot live with her two grandsons.

1. HOLD: law violates DP

2. The institution of family is deeply rooted in this Nation’s history.  These people are biologically related, and USSC honors blood lines and marriage.

IV. Personal Autonomy and Abortion

A. Roe v. Wade (1973) – Texas law criminalizes abortion except where necessary to save the life of the mother.

1. Issue:  Does a woman have a fundamental right to terminate her pregnancy?

2. Held:  Yes, at least for the 1st trimester.

a) No explicit right to privacy, but recognized by precedent.  

b) Not clearly linked to Con.  Is right based in 14th am. or 9th ?? 
3. Trimester test – medical basis for decision.  Doesn’t try to judge whether fetus is a person, but rather balance woman’s rights w/ those of state.

a) 1st:  Woman’s rights compelling while life of fetus only theoretical person.

b) 2nd:  Balancing of interests

c) 3rd:  State’s interests in protecting life compelling.

d) ( Troubling, since what if point of viability moves?  Not clearly established moral ground of right.

4. Themes: Which one is doing the work?

a. Bodily integrity: Govt can’t force you to give another person your kidney in order to save their life.

b. Equality: Law only applies to women

c. Sexual Liberty: Relates to equality b/c men don’t have to worry about pregnancy

5. Dissent.  Lochnerizing.  The trimester test reads like a statute.

B. Casey (1992) p. 613 – PA law requires several steps taken by woman prior to getting abortion (as discussed below).

1. Held:  Key element of Roe is that state cannot make undue burden on choice.  Thus:

a) Narrow definition of medical emergency – okay.

b) 24-hour waiting period – okay.

(1) Poor women hurt, but that isn’t basis for invalidating. The govt has a strong interest in obtaining woman’s informed consent.

c) Spousal notification – not okay.

(1) Too much risk of scaring women off (fearing abuse).  Significant obstacle.

d) Parental consent – okay.

e) Record keeping by clinics – okay.

2. Stare decisis discussion.  List of factors when deciding whether to overrule decision.

a) Unworkability (Nat’l League of Cities).  Roe not pretty, but not unworkable.

b) Reliance on decision.  Roe has been relied on.

c) Changes in law made decision outlier (Lochner).  Roe is controversial, but not out of date.

d) Change in facts or science (Plessy).  No major changes.

e) Legitimacy requires consistency. Ct doesn’t want to look like it is surrendering to political pressure. But- legitimacy is also undermined when Ct admits Roe was wrong but sticks with it.

3. Now pre-viability abortions are subject to the Undue Burden test: State can’t place a substantial obstacle in the path of women seeking an abortion.

4. Privacy – no longer the key justification.  Mention it, but more focus on woman’s right to reproductive choice.

5. Scalia, J., dissenting.  Majority gutted Roe (which is good) but refused to admit it (which is bad).  Should just overturn.

a) Sees Roe as not rightly decided and not have produced a settled body of law, so should be overturned.
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