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I. Is the First Amendment Implicated (or, is this speech for the purposes of 1st Amendment)?

A. Is it a medium for the communication of ideas?

1. Sometimes Ct. runs things through the Spence test

a. The test: expressive activity is speech when it expresses a particularized message that is likely to be understood

i. Spence v. Washington 1973: guy made peace symbol on flag out of electrical tape. SC rev’d conviction under “improper use” statute, concluding that (a) it was speech (b) assuming that state’s interest in ensuring that flag remained a symbol for the whole country was valid, no way anyone would see this flag and think it was government-endorsed

ii. Vance v. Judas Priest 1989: subliminal messages are not speech for the purposes of the 1st Amd. because they fail the Spence test: not likely to be understood in the way that the 1st Amd. cares about, wh. comes fr. Holmes’s marketplace theory

iii. Texas v. Johnson 1989: burning a flag at a political demonstration on the steps of the Republican National Convention passes the Spence test b/c in the context, it expressed a message that was likely to be understood

b. Problems with this test

i. Tail is wagging the dog. Any 1st Amd. case should have two parts—(1) is this speech and under 1st Amd. at all; (2) is the state’s regulation of it valid under the 1st Amd. But here, Ct.’s analysis of the first part fails—the test it comes up with would cover anything. “This can’t be right.”

(a) Ex. under this test, writing “Clinton sucks” on a school bus should be protected speech. But we all know that state could prosecute you under vandalism statute and the 1st Amd. would never come up

(b) 1st Amd. protects conventions of speech

(c) Implies that speaker-centered test triggers 1st Amd. analysis, rather than what the state is doing

ii. Not what the Ct. actually does, even in this case

2. Sometimes Ct. looks at something and says “that is/isn’t a medium” and decides whether or not 1st Amd. applies on that basis

a. Things that aren’t mediums

i. Mutual Film 1915: films aren’t a medium b/c new, all about entertainment, profit, evil (no social expectations). Rev’d by Burstyn 1952, wh. says films are a medium (entertainment, profit don’t make s.th. not a medium)

ii. Vance v. Judas Priest 1989 (Dist. Ct.): Ct. c/n’t classify these messages as a medium b/c it thinks that audience has no expectations about subliminal messages as a class

b. Things that are mediums

i. Ward v. Rock Against Racism 1989: Since Plato’s time, rulers have always viewed music as capable of appealing to the intellect and to the emotions and have regulated it accordingly, so ( it is [a medium and is] protected by the 1st Amd.

ii. Winter v. G.P. Putnam’s Sons 1991 (9th Cir.): “How to Find Mushrooms in the Woods” book is protected by the 1st Amd. b/c this is the medium type of book, not the tractor manual type of book. Not connected to a product.

(a) Ct. justifies w/marketplace theory—speech would be chilled, exchange of ideas inhibited.one of the characteristics of a medium is the shared expectations b/w speaker and audience, one of wh. is rel’ship, dialog b/w speaker and audience.

(b) Books are a medium for the communication for the ideas b/c of this shared expectation( that’s why tractor manuals are not a medium, b/c we expect to read and accept. Nothing dialogic. Law’s role is to validate social conventions. We like to be able to rely on manuals; we don’t want people to rely on everything they read in other books.

3. Sometimes Ct. takes something that looks like speech and calls it conduct as a way to uphold an otherwise impermissible reg.

a. National Society of Prof. Engineers 1978: although it is a PR, the Ct. upholds it b/c it views the inj. as regulating conduct, not speech—this keeps the case fr. being like Near
4. Sometimes Ct. looks at something and says “that supports my theory of the 1st Amd., so we’ll call it speech/a medium” and vice versa

a. Vance v. Judas Priest 1989

i. Subliminal messages fail marketplace of ideas theory b/c they don’t allow self-conscious debate about the idea. Each individual will accept the subliminal message and accept it w/o comparing it to other ideas wh. goes against whole pt. of marketplace theory, wh. is to compare ideas and choose the best one

ii. Subliminal messages fail any democracy theory b/c they inhibit any decision-making at all; subconscious acceptance is not a decision

iii. Subliminal messages fail self-fulfillment theory b/c

(a) Although conveying them may advance the speaker’s autonomy, they obliterate the listener’s autonomy

(b) If theory were really that anyone can convey absolutely anything in anyway, it would be no theory at all—anarchy

b. NY Times v. Sullivan 1964

i. For the 1st time, Ct. begins its analysis by determining its 1st Amd. theory and from that decides whether or not 1st Amd. should protect a given category of speech (rejects 2-level, categorical approach, at least for libel about public officials)

ii. Ct. uses theory of democracy

5. [Where does this go?]

a. One way to distinguish between speech v. conduct is to look at what the regulation/prosecution is aimed at. If it’s speech plus some other tangible/physical manifestation, and the purpose of the regulation is legitimate as applied to that manifestation, then the reg. is probably OK and the 1st Amd. isn’t implicated

i. Cohen 1971: there’s nothing tangible other than the speech they’re punishing

ii. Vandalism: govt. is punishing the marks not what they say

iii. Sound trucks: regulating the sound level not the words

iv. Begging: punishing following, harassing, blocking sidewalks not words themselves

B. Does the govt.’s interest trigger 1st Amd. scrutiny?

1. Maybe look at the interest underlying the regulation as a whole

a. Interest in national unity and cohesiveness is not enough to regulate speech

i. Texas v. Johnson 1989

(a) Ct. says it has to figure out (1) whether burning flag is expressive conduct; (2) if the state’s regulation is related to the suppression of free expression

(b) Not about regulating the physical integrity of the flag. Johnson was not prosecuted for destroying public property (it was privately owned) or arson or destroying someone else’s property. Ct. determines that what govt. is doing is suppressing expression—disgust with America

(c) Although Ct. does Spence analysis, whether or not the act is communicative is totally irrelevant. When you’re not talking about a medium, whether or not the 1st Amd. applies depends on the govt.’s interests. If the interest is bad (trying to regulate expression of ideas), then 1st Amd. applies. If the interest is OK (ex. vandalism), even expressive conduct can be regulated.

ii. Whenever the state’s regulation of speech is based on a concern about the listener’s response (e.g., offense—ex. burning a flag might make people riot), Brandenburg applies

b. Interest in preventing offense is not enough to regulate speech

i. Chaplinsky 1942: allowed regulation to enforce community norms . . . but probably no longer good law

(a) Cf. Cantwell v. Connecticut 1940: Ct. reverses Jehovah’s Witness’s indictment for breach of the peace (he’d played an anti-Catholic record on the street) b/c although the message was uncivil, it was public discourse

ii. Beauharnais 1952: old rules—two levels—libel is speech but it isn’t protected by the 1st Amd. b/c these words have no social benefit, “no essential part of any exposition of ideas [and] no redeeming social value”

(a) This categorical (“2-level”) approach (libel, obscenity, fighting words are not protected by 1st Amd.) is supported by democracy theory b/c eliminating these words helps to maintain our civility norms

(b) This case is not supported by marketplace of ideas b/c truth is not a complete defense: you could still be liable under this statute if what you said was true but you had bad motives. In a true marketplace of ideas, we’d all be psyched to have your true statement out there, whatever your motive.

(c) Categorical approach can’t be right b/c of tractor manuals

iii. NY Times 1964: overrules Beauharnais. Using participatory democracy theory, says govt. can’t regulate speech to prevent offense

c. But remember govt. does have a substantial interest in regulating morality, so long as the 1st Amd. is (supposedly) not at issue

d. In cases regulating expressive conduct, look at whether the govt.’s purpose in regulating is to regulate the conduct itself or the expression. If going to the conduct, apply O’Brien/tpm

i. O’Brien 1968: when speech and conduct are combined in one action, the govt. may regulate sla

(a) Regulation is w/i the constitutional power of the govt.

(b) Regulation furthers “important or substantial” govt. interest

(c) The govt. interest is “unrelated to the suppression of free expression”

(d) The “incidental restriction on alleged 1st Amd. freedoms” must be “no greater than is essential to the furtherance of that interest”

ii. Texas v. Johnson
iii. Tinker
iv. Barnes v. Glen Theatres 1991: plurality says nude dancing is expressive conduct and govt.’s regulation is about nudity, not erotic expression (can still be as erotic as you want w/pasties on) and govt. has subst. interest in morality and it’s narrowly tailored b/c it prohibits exactly what we want to prohibit so the regulation is OK

(a) Problem is that the conduct is not easily separated from the expression. What’s an erotic message without the body conveying it?

v. Clark 1984: Ct. says ban on sleeping in a national park in DC is OK b/c it furthers govt. in having clean parks. Skimmed over narrowly tailored requirement; seems to defer to park service’s determination that this was the only way to achieve the ends.

e. Interest will probably be determined by looking at possible justifications not motivations
i. O’Brien 1968: when speech and conduct are combined in one action, the govt. may regulate sla

(a) Regulation is w/i the constitutional power of the govt.

(b) Regulation furthers “important or substantial” govt. interest

(c) The govt. interest is “unrelated to the suppression of free expression”

(i) Ct. here looks at justification, not motivation, to determine the state’s interest. Says bad to look at legislative history. Justification is making the draft easy to administer.

(ii) Ct. pulls the justification here out of thin air. No evidence to support this interest. A valid interest can be anything the Ct. can think of, doesn’t even have to be argued by counsel.

(iii) Justification is about state’s power to regulate; motivation is about the state’s regulatory process.

(d) The “incidental restriction on alleged 1st Amd. freedoms” must be “no greater than is essential to the furtherance of that interest”

2. Maybe look at the interest underlying the regulation as applied in a particular case

a. Cohen 

II. Does This Speech Invoke a Particular Theory of the Purpose of Communication?

A. Marketplace of Ideas

1. Holmes’s view

a. Abrams 1919 (Four Russians in U.S. printed flyers advocating socialism/anarchism): Majority upheld their convictions under amended Espionage Act, but Holmes/Brandeis dissent. “Best test of truth is the power of the thought to get itself accepted in the competition of the market and that truth is the only ground upon which their wishes can safely be carried out”

b. No objective truth. In order to find truth, have to have as many ideas as possible out there

c. Analogizes speech to scientific inquiry

2. Critiques

a. Maybe truth isn’t or shouldn’t be our main goal. Maybe if happiness is our goal, we want to shut down some speech

b. Modeling on scientific discourse assumes we have rational discourse; we don’t always have that in public discourse

c. But if we’re searching for truth, how will we know when we find it?

i. Maybe we won’t. No objective truth. Even just whatever succeeds at the moment—that would just mean majority rule. It has to be a continuous process

ii. But Habermas says we’ll know that the marketplace is working if there is no censorship. Only method we can all agree on is that anyone can say anything

d. If only point of First Amendment/free speech is to ensure that we have lots of ideas out there to find truth, what about ideas that aren’t really about finding a specific truth? E.g., art.

3. We’re not sure whether emotive content of language matters in this theory

a. Maybe marketplace is about abstract ideas alone

b. But maybe in marketplace, saying something with a different emotion is a different idea and ( needs to be out there

4. Marketplace supports the following 1st Amd. doctrines

a. The old categorical (“2-level”) approach (libel, obscenity, fighting words unprotected by 1st Amd.) is not supported by marketplace of ideas as to libel when truth is not a complete defense: you could still be liable under this statute if what you said was true but you had bad motives. In a true marketplace of ideas, we’d all be psyched to have your true statement out there, whatever your motive.

B. Self-Fulfillment/Personal Expression/Autonomy

C. Democracy

1. Definition of democracy and how 1st Amd. is involved

a. People are the sovereign; officials are their agents

b. The 1st Amd. is about protecting American democracy

c. Essence of democracy is to protect people against the govt., so criticism of govt. cannot be unconstitutional. ( punishing people for seditious libel has to violate 1st Amd.

2. Democracy = collective decision-making

a. Meiklejohn. This theory understands democracy and speech as

i. Function of free speech is to ensure that citizens have all relevant information necessary to make decisions about their government

ii. Therefore, goal is to make sure that all relevant ideas are out there (“everything worth saying shall be said”). This leaves some speech outside the 1st Amd.:

(a) Not everyone gets to speak

(b) Not all ideas worth saying

(c) Ideas that don’t relate to self-government would not be protected

iii. Town hall image means:

(a) Can make qualitative decisions about whether certain ideas need to be expressed

(b) Can regulate how ideas are expressed in order to uphold civility norms

(i) Would’ve decided Cohen differently

iv. Meiklejohn probably accepts a theory of language that says that ideas are separate fr. the language used to express that idea, and therefore it’s OK to regulate how ideas are expressed sla the * ideas get out there. BUT maybe one could accept a different view of language that thinks that “Fuck the draft” is a different idea from “I don’t like our government’s policies in Vietnam,” and then decide that both those ideas need to be out there.

v. The computer thing came about here

b. How would you regulate speech under this theory?

i. No prohibits viewpoint discrimination: can’t shut off the debate that’s necessary to make a decision

ii. But allows regulation to eliminate offense. (, allows traditional libel laws. You could always say the same thing but in another, non-offensive way.

(a) So Hustler could come out the other way

c. A critique: this theory does not allow us to influence each other. It forces us to all make decisions but not make decisions together.

3. Democracy = participation in self-government

a. This theory understands democracy and speech as

i. “Speech is a means of participation, the vehicle through which individuals debate the issues of the day, cast their votes, and actively join in the processes of decision-making”

ii. Collective authorship of our govt.

iii. “Mine” not “I’m a cog”

iv. Democracy is about being able to create our own future and change ourselves, but in order to be able to create a new thing have to be something in the first place

v. About self-fulfillment, but towards an end of participation in govt., not end of speech itself (wh. is the “end” in the true self-fulfillment theory)

b. How would you regulate speech under this theory?

i. No viewpoint discrimination: if shut down one person’s view, you’re shutting down their chance to participate (expressing your viewpoint is how you participate)

ii. NY Times v. Sullivan 1964: No regulation to eliminate offense and maintain civility/community norms. How an individual expresses an idea can change what the idea is. Also, b/c democracy theory is about having an open-ended future, we don’t want to fix the definition of what is offensive, b/c that would fix who we are.

c. Cts. follow participatory theory much more than Meiklejohnian theory

4. Post’s critique of democracy theories

a. Need to inculcate civility norms in order have a democracy in the first place. Have to teach kids that we value being able to say anything we want by imposing norms that enable us to say anything we want.

b. Because we’re committed to a norm higher than civility (democracy), sometimes we have to allow offensive speech. So when speech is in public discourse (affects the public—note that doesn’t mean about a political issue, means out there in public—e.g., guy who streaks the Oscars just as a prank), we have to suspend civility norms

i. Cantwell v. Connecticut 1940: fighting words can’t extend to peaceful but offensive words about religion said in a public street

ii. Cohen v. California 1971: can’t prosecute a guy for breach of the peace just for using an offensive word as part of his political message in public discourse

iii. Hustler Magazine v. Falwell 1988: public figure can’t recover for IIED b/c IIED requires a finding of outrageousness and that requires a community agreement, standard about what’s outrageous and having that agreement would violate public discourse

c. At some point, public discourse stops functioning as a medium when you’re so uncivil that you can’t call it discourse (Chaplinsky 1942)

5. Democracy theories support the following doctrines

a. The old categorical (“2-level”) approach: libel, obscenity, fighting words are not protected by 1st Amd. b/c they don’t add any social benefit to the conversation; not an essential part of the exposition of ideas ( eliminating these words helps to maintain our civility norms

Note to selves: NY Times, Cantwell, Chaplinsky, and Hustler: in all of them we’re asking the question: is this a part of public discourse? to determine whether 1st Amd. scrutiny is necessary. Can be part of public discourse if said in a public place—that makes it a public concern—or if a public concern.

III. Is It a Particular Category of Speech That Triggers a Particular Form of Analysis?

A. Political Speech

1. Is This Political Speech?

a. Ex. New York Times v. United States 1971: Inj. issued against publishing Pentagon Papers w/i 24 hrs. Ct. strikes down as an invalid PR. If timing weren’t so quick, would be like Kingsley (judicial determination, OK to suppress this kind of material). Timing matters b/c here ct. being asked to make a determination about the effect of speech—future)

b. Bork: political speech is the only category of speech protected by the First Amendment, but not when it advocates any illegal action

B. Matters of Public Concern—Public Discourse

1. Fighting words

a. If fighting words occur in public discourse and no breach of the peace occurs, they’re still protected

2. Libel

a. Must meet actual malice standard

3. IIED

a. Can’t apply to public discourse (public officials, figures, matters of public concern)

C. Obscene Speech

D. Commercial Speech

1. Traditionally viewed as being an unprotected category totally outside the scope of the 1st Amd.

2. Now, commercial speech does have a decent amount of 1st Amd. protection. Use Central Hudson 1980 (NY Comm’n banned all promotional advertising by electric utilities)’s 4-part test to determine whether a regulation of commercial speech violates the 1st Amd.:

a. Not misleading or proposing an illegal activity (on/off switch)

i. Central Hudson 1980: passed this test

ii. Are false facts misleading? This prong will mostly go to opinions, not facts. Powell in Central Hudson invites us to look to opinions.

iii. Posadas 1986: advertising casinos passes this test

iv. 44 Liquormart (RI prohibited advertising of liquor prices except for on the shelf itself): 

b. AND Govt. interest asserted in support of the regulation is substantial

i. Central Hudson 1980: govt.’s interests were conservation of energy and maintaining a fair rate structure

ii. Posadas 1986: govt.’s interests were in health, safety, and welfare of its citizens (even though it allows other forms of gambling—Ct. defers so that’s why difference fr. other forms of gambling doesn’t defeat it)

iii. 44 Liquormart: govt.’s interest was temperance

c. AND the regulation must directly advance the governmental interest

i. Central Hudson 1980: direct link b/w ban and energy conservation but link b/w ban and energy rates was too speculative

ii. Posadas 1986: defer to the legislature. If the legislature thinks this is a reasonable advancement of its interests, it is

iii. 44 Liquormart: govt. said reg. (d temperance b/c it (d demand for drinking—Stevens + 3 says this is no good b/c it would only slightly advance and needs to materially and significantly increase; no evidence offered (no deference)

d. AND the regulation is not more extensive than necessary to serve the govt. interest (has since been watered down to mean reasonably tailored)

i. Central Hudson 1980: ban failed this factor so ( it had to be struck down. More extensive than necessary to support energy conservation. Commission hadn’t demonstrated that it couldn’t achieve the same purpose through other less restrictive means.

ii. Posadas 1986: more deference. It’s narrow b/c it only applies to a certain small group of people, locals.

iii. 44 Liquormart: Stevens + 3 says the state could have lowed alcohol consumption through public awareness campaign, etc.

3. Test has gotten significantly watered down in cases after Central Hudson. Rehnquist in Posadas uses greater includes the lesser logic—since they can ban all casinos, can ban advertising—that leads to major deference to legislature on all 4 factors

4. 44 Liquormart goes against the greater-includes-the-lesser logic; 4 justices explicitly would overrule.

a. No actual law results from this case; holding is striking down RI statute banning advertising of liquor prices on rationale that banning ads would decrease consumption and that would lead to more temperance

b. 4 justices would strike down “greater includes the lesser” bit; other 4 don’t like it very much

i. Stevens says this is illogical; banning speech may sometimes prove far more intrusive than banning conduct

c. Stevens

i. Where state regulates to prevent misleading or aggressive sales practices, or to require disclosure of beneficial information, less than strict review should be applied (apparently means Central Hudson is too tough);

ii. (joined by Kennedy, Ginsburg) BUT when a state entirely prohibits the dissemination of truthful, non-misleading ads for reasons unrelated to fair bargaining practices, regular “rigorous” 1st Amd. scrutiny should be applied

(a) Rationale: paternalistic, belief that public will respond irrationally

iii. Says RI’s ban flunks this “rigorous” review and just for fun also applies Central Hudson and find that the ban flunks it as well (factors 3 and 4)

d. O’Connor + Rehnquist, X, Breyer

i. Agreed w/ Stevens’s conclusion that the ban fails the 4th prong b/c there are less intrusive methods available, like public awareness campaign

ii. But would not have gone so far as Stevens and say that rigorous scrutiny should be used when govt. regulates for purposes other than unfair bargaining

iii. Not willing to completely overturn greater-includes-lesser

e. Thomas

i. When govt.’s purpose is to keep legal users of a product ignorant in order to manipulate their choices in the marketplace, balancing should not apply. That regulation is per se illegitimate.

E. Advocacy of Illegal Action

IV. Where Does the Speech Take Place?

A. Public/Non-Public Forum

1. Current black letter law (from International Society for Krishna Consciousness 1992)

a. Public forum

i. = “government property that has traditionally been available for public expression”

(a) Ex. streets, parks

(b) Both history and purpose of the property must be openness, discussion of ideas (history of having an open purpose)

ii. Test: regulations of speech in public forums OK only when “highest scrutiny . . . [must be] narrowly drawn to achieve a compelling state interest”

iii. But: tpm regulations always OK

b. Designated public forum

i. = “property that the State has opened for expressive activity by part or all of the public” (can be “limited” or “unlimited”)

ii. Test: same as for public forums

c. Non-public forums

i. = “all remaining public property”

ii. Test: “a much more limited review . . . need only be reasonable, as long as the regulation is not an effort to suppress the speaker’s activity due to disagreement with speaker’s view”

2. Origin: Davis case (can’t speak on Boston Commons w/o a permit). Syllogism:

a. Major premise: 1. When govt. acts in proprietary capacity, it can abridge speech (b/c it can forbid altogether)

b. Minor premise: 2. Govt. acts in proprietary capacity in park

c. Conclusion: 3. Govt. can abridge speech in park

3. Test Post would prefer for all govt. property: managerial authority

a. Continuum, no crisp dividing line

b. Likes Grayned
c. Post’s test is:

i. Step one

(a) Is the property an institution with a specific purpose (to serve democratic goal of becoming something . . . )

(b) AND do people within that institution play specific roles that are necessary to achieve that purpose (does this mean . . . 

(i) Lack of multiple roles

(ii) The roles that there are, are fixed

(iii) There is one fixed role that is more * than any others?)

ii. Step two

(a) If it is an institution, then govt. can regulate expression that is incompatible with the institution’s purpose

(b) If it is not an institution, then all the regular 1st Amd. rules and jurisprudence applies

iii. Post in his article presents a slightly more nuanced approach

(a) Distinguish b/w governance and management—institutions are when the institutional objective is of sufficient importance and the appropriation of a public resource is sufficiently necessary to attain that objective that the institution’s objective outweighs the public’s 1st Amd. interests (balance à la Schneider)

(b) Elisa: an easier way to think about this: should be only institutions that are “necessary” for democracy

d. Greer Fort Dix: Post’s article suggests that there should be a difft. result in Greer if the issue is whether they can come onto the base and have a campaign speech open to all (should be like a park b/c turns on roles/access to space); as compared to if the issue is whether they can come onto the base for a meeting with army guys. That gets to how much the military can control its own personnel. It’s about whether the military can control its service people; can we carve out a space where the army guy can act as a citizen, not an army guy. This goes to Rebecca’s point: concern for whether military can/should control its personnel’s public expression of political views b/c of the effect that expression may have on the rest of public discourse. ( broader question: when you’re dealing with an institution’s control over an individual, how far should that control extend? Test: look to the state’s interest in regulating the role of the speaker; if there is no or limited managerial interest in comparison to the general public, then apply the PF test.

i. Look at the speech act not the speaker [ignore this, Elisa]

ii. You have a govt. institution and a govt. emp’ee that wants to speak

(a) Is the speech on a matter of public concern? Determine by looking to content and context and form of speech as revealed by the record as a whole (Connick v. Myers)

(b) If it isn’t about a matter of public concern at all, then the govt. as manager can do whatever it wants and there’s no judicial review at all (Connick v. Myers)

(c) If it is even a little bit about a matter of public concern

(i) Then you should balance the emp’ee’s 1st Amd. speaking interest w/ the govt.’s interest in maintaining authority and order in the workplace (need to regulate) (Connick v. Myers) This is the Pickering test. In Connick, the Ct. holds that b/c the questionnaire was distributed after being transferred and was done during work time, it had a pretty significant detrimental effect on workplace authority, and the 1st Amd. interest isn’t very strong here

(ii) This results in deference to what the institution says it needs—so this part of Connick is like Hazelwood
iii. Here’s a bit of a summary:

(a) Tinker ind. judicial review

(b) Hazelwood deference

(c) Connick private concern ( delegation

iv. More on deference

(a) Waters v. Churchill 1994: nurse fired for complaining about obstetrics department. Ct. holds that cts. should consider what emp’er reasonably believed was said, not what was actually said. O’Connor says that if Cts. did factfinding to determine what was said, would be interfering w/managerial authority

v. Govt. as manager can suppress speech when (Pickering test)

(a) The speaker seemingly speaking fr. classified, inside knowledge or expertise, special knowledge, not as member of the GP

(i) Reason why this element of the test might be bad: if teachers can’t tell the public what they as teachers know based on their inside knowledge, us the public will lose out on valuable information that we would need in making decisions for democracy

(b) Does the speech affect your ability to perform your position? Is it an issue of defying an immediate superior or not (that would disrupt day-to-day working rel’ship b/w manager, emp’ee)

(c) Run Pickering through Connick test:

(i) Is the letter on a matter of public concern? Yes, budget is about our tax money.

(ii) Balance teacher’s 1st Amd. interest w/ govt.’s managerial authority interest: here, 1st Amd. interest is greater b/c the speech does not interfere with work relationships, supervisory roles, etc.

vi. Both Connick and Pickering say they’re doing balancing but it’s really an off/on switch

vii. Test is very context-specific; can’t make general rules applicable to all govt. emp’ees

viii. Exs.

(a) Military boss’s control extend very far, perhaps

(b) School board’s control over a teacher does not extend so far. Pickering 1967 (Teacher writes to the school board to say that he doesn’t like how they did the budget, fired on grounds that the letter undermined the authority of the school board, rev’d b/c school board’s interest in regulating this teacher’s speech in this way is no significantly greater than its interest in regulating any other citizen, so this is a PF case and NY Times rules apply.)


PF/

non-PF?
Factors
Relationship to Davis syllogism
What is the line b/w PF and non-PF?
Test applied/

result
Organi-zational purpose
Roles played by people in the org.
How it would work under Post’s test

Hague v. CIO (struck down law requiring people to get a permit before having a public meeting in street or park)
PF
History/ tradition
Attacks minor premise: says no, govts. do not have full prop. rights in a park b/c people also have rights to use the park (use/easement)
Tradition of openness
If in public forum, govt. can’t regulate speech


It’s not an institution, no fixed roles, regular 1st Amd. rules apply

Adderly (upheld criminal trespass convictions of students who protested at a jail)
non-PF
History/

tradition of not being open to the public; limited purpose
Follows its logic but finds that govt. acts in proprietary capacity in a jail
Tradition of openness
Since in non-PF, can regulate the speech and arrest the protestors
House prisoners
Prisoners, guards, visitors
It’s an institution, fixed roles, guards are managers, can regulate

Grayned (struck down anti-picketing ordinance under 14th Amd.; upheld conviction under antinoise ord. as applied to person in street by school)
n/a or PF
Sidewalk-history/

tradition
Attacks major premise
No line, a continuum
Same test applies to all govt. property—is this speech compatible w/this govt. property
Educa-tion
Students, teachers, demonstrators
It’s an institution, school, managerial logic applies, this affects that so can be regulated

Greer (upheld military base’s regs. prohibiting campaign speeches and allowing Commander to deny permission to distribute leaflets that will impact troop loyalty)
non-PF
History/

tradition; purpose
Affirms major premise
Line determined by history, purpose
If not a PF, rational basis. This means can only viewpoint discriminate for a valid reason relating to org.’s purpose (no pro-drug speakers in jail b/c jail’s purpose is rehab), can’t viewpoint discriminate arbitrarily
Military
Military people
It’s an institution, goal is train military, govt. has managerial control over soldiers, soldiers have fixed role, so govt. can abridge speech that is incompatible w/the military base’s purpose (we disagree on whether this reg. w/B valid)

International Society for Krishna Consciousness (upheld law prohibiting soliciting funds; struck down law banning leafletting inside airport)
non-PF
History/

tradition; purpose (conflated—looks to whether govt. says it’s opening it)
Affirms major premise
Has traditionally been available for public expression
Rational basis sla no viewpoint discrimination (this reg. reasonable b/c solicitors can impede travel flow) (Dissent suggests: is the speech objectively compatible w/the property)
Facilitat-ing travel and making regulated profit
Passenger, Pilot, etc.
Post thinks it’s not an institution b/c there are lots of roles and they aren’t fixed, even though it may serve a democratically determined purpose, so this would come out the other way.

B. Managing speech within government institutions

1. The people whose speech is affected are not members of the general public; we know we’re in a non-PF

2. Schools: can regulate speech that materially and substantially interferes with the educational goals or process

a. Tinker: characterizes goal of education as including educating students to become democratic citizens (autonomous, independent citizens). Therefore, students expressing political views fit with that purpose. Armbands are OK when a silent, passive expression of opinion that does not interfere with classroom discipline or the rights of other students to learn and study

b. Hazelwood: characterizes goal of education as what the School Board says it is, which here is “to awaken the child’s civic values.” Indoctrinate civility norms. So can say no articles that express views about pregnancy, divorce with which the principal disagrees

3. Deference

a. Tinker is an example of independent review of a managerial decision. 2 parts: ct. independently reviews what the organization’s purpose is AND whether the expression at issue is incompatible with that purpose. Ct. ( also defines what the harm of the expression is.

b. Hazelwood is an example of deference. Ct. defers to school board’s assessment of the institution’s purpose, the effect of the expression, and the rel’ship b/w the expression and the purpose.

i. Precondition to deference: Ct. cannot just defer to any stated position, can only defer to a decision that the Ct. could have made, that was made by a body that asked the same questions the Ct. would have asked to decide the issue

ii. W/i an institution, those questions are

(a) Purpose of institution

(b) Harm of the expression

(c) Does the harm hinder the purpose

iii. As a practical matter, a ct. may determine if it should defer by procedure, record, nature of decision—if school board didn’t follow correct procedures, or if the decision is so bizarre it’s arbitrary and capricious (if see s.one making a decision that’s off the wall, maybe they’re asking/answering a difft. question)

c. Why does the difference b/w ind. review and deference matter? With ind. review, the Ct. will always be an intermediary b/w the govt. as manager and the participants in the institution. So the Ct.’s review can disrupt the managerial authority and affect the operation, effectiveness of the institution

d. How does the Ct. choose b/w judicial review and deference?

i. Attempt to determine whether ind. judicial review will undermine the effective workings of the organization

ii. This determination can be made after the Ct. has decided, defined the institution’s purpose. Ex. if purpose of school is to indoctrinate the students with civility norms, the students need to learn to obey school authority, and allowing them to run off to the Ct. would undermine the teaching of that norm. If purpose of school is to teach students to become democratic participants, then forcing the students to obey whatever teacher says would undermine that goal because they would not be learning to think independently and express their own views.

4. Unconstitutional conditions of employment

a. Government may not grant a benefit on the condition that the beneficiary surrender a constitutional right even if the govt. may withhold that right altogether

b. Rust 1991: Title X of some act provides fed’l $ for family planning clinics. Sec. issued regulation saying that doctors in clinics receiving Title X $ cannot discuss abortion with patients. Ct. holds that if the govt. gives clinics/doctors $, it can require that they not talk about abortion. Focuses on fact that doctors can speak about abortion anywhere other than at work. So not being forced to choose between receiving the funding and exercising the constitutionally protected right.

i. So the Ct. is manipulating [not “contradicting,” Julie oh Ms. Passionate One] the doctrine—says that here the doctors are not being forced to completely surrender the constitutional right

ii. Rehnquist is using organizational logic, which allows viewpoint discrimination. Clear from the cases that viewpoint discrimination is allowed in non-PF. Here, the reg. discriminates on the basis of viewpoint. But instead of just acknowledging that and saying it’s OK, Rehnquist does this lame bit about how this regulation is not viewpoint discrimination.

iii. Ct.: this is a legal policy choice. The govt. has the power to pursue a set policy, and it necessarily does so at the expense of other policies. If it is constitutional to pursue a policy, then it must be constitutional to create an organization to implement the policy and it must be constitutional for the organization to do so in this way. (Ex. are foreign aid programs used to support democracy viewpoint discrimination against fascism?)

c. This doctrine should tell us that the major premise of the Davis syllogism (rights/privilege distinction) is wrong

5. Regulation of govt. employees might be less possible when the employees are professionals

a. Doctors, lawyers, ministers, have duty to general ethics, standards of their profession. Horizontal loyalty to what it means 2B a doctor in addition to their direct boss. I as attorney think “I can’t do that b/c it violates my ethics as an attorney,” not because it violates some general principle of honesty

b. Status of being a doctor is difft.—when you ask the IRS a question you know the answer is a govt. line; when you go to a private doctor you don’t expect that. Another ex.: can doctors go ( their HMOs? Is that a constitutional question?

6. Maybe there’s a difference b/w how govt. can regulate speech of those receiving govt. funding

a. Rust
b. Finley: Congressional statute says that NEA can give grant $ to artists but doesn’t have to give it to those making indecent art. Ct. upholds and says it isn’t viewpoint discrimination b/c there are fair procedures and standards to be applied, the ban is “merely hortatory” and is not an absolute ban. Justices view funding differently:

i. O’Connor: you can fund X and not Y b/c anything else would be totally unpractical

ii. Scalia/Thomas: Viewpoint discrimination is OK when the govt. is funding: But 1st Amd. only aims at abridgement of speech. A subsidy can never be an abridgement, no matter how selective. Would be a difft. case if NEA were only source of funding for this. Govt. is a speaker when it is funding. But govt. funds public forums so this can’t be right also.

iii. Souter: the Ct. can viewpoint discriminate when it speaks or when it buys things for its own sake, but here the govt. is acting as a patron and it can’t viewpoint discriminate.

C. The Press

1. Print

a. New York Times v. United States 1971: the press has nearly complete immunity from PRs

b. Reno v. ACLU 1997: internet is like books and newspapers b/c, according to the Ct., it

i. Doesn’t have broadcast media’s history of regulation

ii. It isn’t a scarce resource

iii. Internet is as pervasive as broadcast media

2. Broadcast media

a. More restrictive regulations than books/newspapers b/c of “scarcity.” Of course bogus, but Ct. hangs on to this fiction

b. B/c of this scarcity, those who do get to use it are privileged and have a fiduciary duty to the public

i. Views the right as in the public, the listener, not the speaker. Meiklejohnian

ii. Means that have to present all sides of a political debate (Arkansas v. Forbes)

c. But doesn’t mean that have to allow all sides of an issue to advertise—when advertising, broadcast media viewed as a speaker

3. Is the press different fr. others for purposes of the 1st Amd.?

a. Generally we say no

b. Maybe we think the press serves a special role; checking function on govt.

i. Comes from socio-historical understanding of the press as an institution, not any of our theories

(a) Not marketplace

(b) Neither democracy theory

(c) Not autonomy

c. Sometimes the press does not want differential treatment: Minneapolis Star Tribune 1983: O’Connor affirms that the press has a special function. Strikes down tax on paper and ink used by newspapers b/c any differential treatment of the press has the potential to be suppression of speech (even though the tax itself wasn’t an extra burden)

d. Sometimes the press wants to be treated differently

i. Branzburg v. Hayes 1972: Ct. says no special constitutional privilege for reporters; have to testify at grand jury hearings and divulge identities of constitutional sources and what they said for 4 reasons, most * of which is that other institutions perform the same informative function; no way to draw boundary (would have to give candy to all.) Using Meiklejohn not checking function—if used checking function, could say we protect the press b/c it’s an institution.

ii. Mitchell 1984: State shield law protects reporters when they are witnesses, but here a reporter is named as ( in defamation case. Ct. holds that in civil cases, there’s a qualified privilege

(a) Consider:

(i) Nature of the litigation: in defamation case, no way for ( to make her case w/o getting the info. to prove actual malice

(ii) Relevance of the information to the case, needs to go to the heart

(iii) Exhaustion of alternative channels

(iv) Importance of keeping the information secret—reporter gets 2nd bite at the apple; if really important can keep secret even if can’t be found out in any other way

(v) ( must have made prima facie showing of falsity

(b) Scope: applies to what the source said in addition to her identity—Post says that doesn’t make sense under a Meiklejohnian theory

V. What Tests Apply?

A. Prior Restraints are impermissible

1. Difference Between PR and SP


SP
PR
Why it matters

decision-maker
Court/judge/jury (generalists)
Censor (incentive to decide a certain way in order to retain job)


NearInvalid
X



KingsleyValid
X



FreedmanInvalid

X


Pitts. PressValid

X (govt. agency)


Nat’l Soc’yValid
X



Org. 4 BetterInvalid
X



NY TimesInvalid




Cox
X



procedures
Court, constitutional protections, legal procedures, review of trial ct. decision
Censor can do whatever they want, don’t necessarily have procedural safeguards


NearInvalid
X



KingsleyValid
X



FreedmanInvalid

X (judicial review not prompt enough)


Pitts. PressValid

X


Nat’l Soc’yValid
X



Org. 4 BetterInvalid
X



NY TimesInvalid
X



Cox

X


standards
Rules, law
Censor’s opn. is subjective (note that sometimes bureaucrat censors may apply rules)


NearInvalid
X



KingsleyValid
X



FreedmanInvalid

X


Pitts. PressValid

X


Nat’l Soc’yValid
X



Org. 4 BetterInvalid
X



NY TimesInvalid
X



Cox
X



timing
After the speech
Before the speech
Censoring may be overbroad b/c ban speech based on whether we think it has a certain effect, not whether it actually does.

NearInvalid

X (modification phase)


KingsleyValid
X



FreedmanInvalid

X


Pitts. PressValid
X
X


Nat’l Soc’yValid

X (modification phase)


Org. 4 BetterInvalid
X
X


NY TimesInvalid

X


Cox

X


democratic theory
Assumes citizen is autonomous actor who can decide whether or not to risk punishment
Paternalistic (people can’t be trusted to make their own decisions)


NearInvalid

X


KingsleyValid
X



FreedmanInvalid

X


Pitts. PressValid

X (weird?)


Nat’l Soc’yValid

X


Org. 4 BetterInvalid

X


NY TimesInvalid

X


Cox




burden of initiating censor/court action
Government
Speaker
The correct cases should be the same under either; but w/SP might get underregulation (govt. can’t afford to go after everyone) and w/PR might get overregulation (easy for govt. to shut down anything even potentially bad)

NearInvalid

X (modification phase)


KingsleyValid
X



FreedmanInvalid

X


Pitts. PressValid

X


Nat’l Soc’yValid

X


Org. 4 BetterInvalid

X


NY TimesInvalid

X


Cox

X


deterrence
Maybe has big deterrent effect b/c risk is so great (jail)
Maybe has big deterrent effect b/c it c/freeze all speech, or maybe not b/c all you’re risking is having to go to a censor board and cutting out a little


scope
Actual
Actual


Pitts. PressValid

X (although we’re talking about future speech, it’s ( enough to already adjudged speech that the paper should be able to know if OK)


Org. 4 BetterInvalid

X (chills future speech)


2. Injunctions

a. Phases

i. Issuance (anyone can bring a complaint, ct. issues inj.)

ii. Enforcement (you’ve been enjoined, you violate the inj., someone brings contempt action, the question now is whether you violated the inj.)

iii. Modification (you bring what you want to do to ct. and ask if you can do it)

b. Is Injunction a SP or PR? Depends on the Phase

i. Decision maker, procedures, standards basically the same in all phases

ii. Timing may vary

(a) Ex. New York Times v. United States 1971: inj. issued against publishing Pentagon Papers w/i 24 hrs. Ct. strikes down as an invalid PR. If timing weren’t so quick, would be like Kingsley (judicial determination, OK to suppress this kind of material). Timing matters b/c here ct. being asked to make a determination about the effect of speech—future)

iii. Burden of initiation varies

iv. If orig. inj. covers potential (not actual) speech, more likely to be a pr—b/c you will have to go seek a modification

(a) Ex. Org. for a Better Austin v. Keefe 1971: Ct. strikes down inj. against any leafletting—there the modification phase was potentially huge—org. would have to get ct.’s permission to do any leaflet on any subject

(b) But see Pittsburgh Press 1973: Ct. upholds inj. against putting help-wanted ads in gender-linked columns b/c the line is so clear, no chill. Burger dissents b/c he thinks newspaper will have to make a determination about whether or not a co.’s justification is OK

c. PR Might Be OK

i. National Society of Prof. Engineers 1978: although it is a PR, the Ct. upholds it b/c it views the inj. as regulating conduct, not speech—this keeps the case fr. being like Near
ii. National security interests might be enough to justify a PR

(a) But see New York Times v. United States 1971: Ct. stuck down inj. against publication of Pentagon Papers b/c govt. hadn’t made a strong enough showing of national security concerns

(b) United States v. The Progressive Dist. Ct. 1979: Trial judge says inj. against publishing hydrogen bomb instructions would probably violate 1st Amd. but b/c he’s scared of some kid reading the article and making a bomb, he thinks the parties should settle

B. Fighting words get no 1st Amd. protection

1. Verbal attack directed at a particular individual in a face-to-face confrontation that presents a c&pd of a violent physical reaction may be penalized

2. “Those [words] wh. by their very utterance inflict injury or tend to incite an immediate breach of the peace” was the orig. test in Chaplinsky, wh. was inconsistent with c&pd test b/c it used bad tendency

3. Cohen added that it must be directed at a specific person

C. C&pd test

1. Brandenburg v. Ohio 1968 (KKK leader): state may “forbid or prescribe advocacy of the use of force or of law violation” when the advocacy is directed to

a. Inciting or producing

i. More than mere advocacy

(a) Brandenburg overrules Whitney and, although it does not overrule Dennis, it significantly narrows the test

(b) Implicitly overrules Abrams
(c) Marketplace of ideas theory requires this element (See Holmes’s dissent in Abrams)

ii. Comes somewhat fr. Hand and Masses 1917 (anti-war, anti-draft cartoons): Speech that itself encourages illegal acts can be prohibited

(a) Not contextual

(b) Bork (First Amendment does not protect any advocacy of illegal acts, doesn’t matter whether those acts are serious or not) is closest to Hand

iii. Membership in a group that has these aims isn’t enough

b. Imminent lawless action

i. Hess v. Indiana 1973: Anti-war demonstrator said “We’ll take this fucking street later” as officer passed by after demonstration broke up. Disorderly conduct conviction rev’d b/c “later” isn’t imminent enough.

ii. Brandenburg doesn’t look at seriousness of the harm, as Dennis had done

iii. Derived fr. Abrams dissent—Holmes has said all ideas should be protected unless will produce immediate harm

c. And is likely to incite or produce such action

i. This seems to imply that whether or not speech is protected by the First Amendment depends on how effective the speaker is

2. C&pd test depends on the specific circumstances. So probably cannot be used to strike down a statute on its fact. Cf. to tpm regulations—could take a statute such as the Espionage Act and run it through content-based analysis

3. Whenever the state’s regulation of speech is based on a concern about the listener’s response (e.g., offense—ex. burning a flag might make people riot), Brandenburg applies

D. Libel

1. NY Times v. Sullivan 1964: for a public official to recover for libel, must prove falsity and actual malice (knowledge that the statement is false or with reckless disregard of its truth).

a. Why democracy theory requires actual malice test

i. Under a democracy theory, false statements of fact have no value. However, if we set the line for 1st Amd. protection at false factual statements, b/c of chilling effect we will lose some truthful statements. That will be bad for democracy. (, we want to set the line a bit short of all false factual statements, to ensure that as many true statements as possible get said.

ii. This uses 2d order reasoning; looks at what will happen to the test when applied in the real world.

b. Actual malice test applies to speech in public discourse, necessary for a democracy

i. Public officials (NY times)

ii. Public figures (famous people—all-purpose and limited-purpose public figures)

iii. Private figures for matters of public concern (Gertz). What’s a public concern? Do people know about it, and should people be aware of it? Something is a public concern when the public says it is.

c. Actual malice test does not apply to speech that isn’t necessary for democracy—private figures and private concerns (Dunn & Bradstreet 1985: incorrect credit report about a private company)

E. IIED

1. If the offensive and outrageous speech occurs in public discourse, can’t recover for IIED

F. Balancing

1. This technique is used when theory does not tell you how the state’s interests and the 1st Amd. interests at issue relate

a. Ex. no explicit links between 1st Amd. interests in making noise and interest in sleeping in peace

b. This isn’t like balancing in the sense a scale balances weights in the physical world. Can’t really “balance” apples and oranges, wh. is what unrelated interests are. “Balancing” is really a rhetorical term for when the Ct. is just making a judgment.

i. Konigsburg 1961: Govt.’s interest in ensuring that lawyers uphold the law is more * than attorney-wannabes’ 1st Amd. interests (cf. Black’s dissent—wants to think 1st Amd. is “absolute”)

2. Cf. when the doctrine directly reflects the rel’ship b/w interests, then we don’t need to balance

a. We know how to relate reputation and 1st Amd.: Landmark Communications v. Virginia 1978: State law wh. prohibits divulging information fr. confidential judicial inquiry proceedings violates the 1st Amd. b/c state’s interest in inspiring confidence in the judiciary is not as * as state’s interest in free speech. Post says Ct. isn’t balancing, just going to the theory and saying we know fr. NY Times that we know how to relate reputational interests with 1st Amd. interests

i. Note the Ct. says it’s balancing but it isn’t really

b. We know how to relate offense and 1st Amd.: Hustler
c. Note: the 3 of us all think that at some level all 1st Amd. cases are about balancing interests—ex. Hustler is about balancing civility norms w/ democracy norms, but there the democracy theory tells us wh. is more *. In cases where theory doesn’t tell us wh. is more *, have to explicitly do a balancing test

G. Vagueness

1. Don’t know what the law covers

2. Comes fr. general 5th Amd. principle prohibiting criminal laws that are so vague that they (1) don’t provide notice; and (2) allow for discretionary law enforcement. In 1st Amd. context, laws that are vague may (1) chill; and (2) allow viewpoint discrimination

3. Allows the ct. to punt a substantive decision. Smith v. Goguen 1975: Ct. strikes down a flag desecration statute on vagueness grounds instead of deciding whether such statutes OK under the 1st Amd.—doesn’t decide that until Texas v. Johnson 15 years later

H. Overbreadth

1. The law covers stuff that should be protected

2. Overbreadth fr. law itself: not a question of chilling, just that the text of the law itself applies to speech that should be protected Ex. Broaderick (political buttons should be protected speech)

3. Overbreadth fr. effect: law itself is OK but in operation will chill speech that should be protected. Ex. NAACP v. Button: state statute forbidding org. fr. encouraging people to bring cases represented by attnys. paid for by the org. violates 1st Amd. b/c (1) litigation can be political expression; (2) this statute impairs litigation; (3)(a) this statute does s.th. other than ensure lawyers are ethical; (3)(b) VA’s interest in ensuring lawyers are ethical doesn’t override 1st Amd. rights to association

a. Brennan’s opn. doesn’t do either of the Konigsberg approaches. Creates new language. Starts talking about overbreadth.

b. Brennan: it’s OK for state to prohibit solicitation. However, it’s not OK for state to prohibit speech on matters of public concern. When you look at how this statute will operate, it will chill protected speech. So it’s overbroad. Strikes it down—invitation to state to try again.

4. Unique aspect of overbreadth: can challenge a statute b/c of its hypothetical effect on 3d parties rather than on the (. So can challenge a law even if applied to you, it’s OK. So this means there are 3 possible litigation postures for a 1st Amd. case:

a. ( says: this law on its face violates Constitution even though as applied to me it would be OK b/c the state can regulate what I said, b/c the state cannot regulate what 3d parties might say that would fall under the terms of the statute (that’s overbreadth; leads to question of what should happen to this person and the on its face/as applied question becomes *:

i. If ct. strikes it down on its face, then this person, who would be guilty under a valid statute, gets to go free

ii. But ct. could instead uphold it as applied, either by severing other terms or construing the statute narrowly, and then this person’s conviction is still valid). Whether or not the SC can sever or construe narrowly depends on whether case comes up fr. lower fed’l ct. or state cts.:

(a) If fr. fed’l cts. and about fed’l law, SC can reinterpret willy-nilly

(b) If fr. state cts. (or fr. a lower fed’l ct. but about a state law wh. has already been interpreted by the state’s highest ct.), then the SC cannot reinterpret

b. ( says: this law on its face is OK but as applied to me it violates the 1st Amd. b/c the state cannot regulate what I did (ex. Cohen. No overbreadth issue.)

c. ( says: this law on its face violates the Constitution and as applied to me b/c the state cannot regulate what I did

d. Note: overbreadth often leads to a question of as applied v. on its face, but remember that as applied v. on its face is a different issue. Statutes that aren’t overbroad can’t be struck down as applied. But what about Cohen? That was struck down as applied to speech; could the Ct. have done an overbreadth analysis? Maybe Cohen is not really “as applied.” Maybe “as applied” means something more specific than as applied to this category of thing, speech.

5. Limitation on one’s ability to bring an overbreadth challenge: the overbreadth must be substantial if applied to conduct—if there are 99 OK applications of the law and 1 hypothetically bad application, no overbreadth. Broaderick: Oklahoma law prohibited Oklahoma civil servants fr. participating in political campaigns, wear buttons, etc. Constitution allows civil servants to be prohibited fr. soliciting $, but this law challenged b/c it reached further and also prohibited buttons. Ct. said statute was not overbroad b/c: statute primarily about conduct and overbreadth’s “strong medicine” should not be applied—should wait and let people challenge case-by-case

6. Reno v. ACLU 1997: law prohibiting knowing transmission of indecent material or making available patently offensive material over internet to people under 18 is vague b/c you couldn’t know what was indecent/patently offensive (birth control? prison rape?) and overbroad b/c in a 100-person chat room no one could talk about indecent stuff if there was one minor there and that would shut down the rights of 99 adults

7. On its face v. applied

a. SC is looking at someone convicted under a state statute. If the State SC said “this laws reaches someone who says I hate Clinton,” then US SC will have to strike it down on its face. Cannot interpret it more narrowly, b/c it can’t disagree w/ a state SC’s interpretation of the state’s statute, so has to find that the statute is not severable (wh. can mean either that a specific clause can be struck out or that a clause can be interpreted narrowly).

b. Cf. to the US SC looking at someone convicted under a fed’l statute: there, the SC is the final authority on the interpretation of the statute. Can: (1) uphold the conviction and say “the statute only reaches x, y, and z”; (2) reverse the conviction and strike the statute down altogether; (3) reverse the conviction and uphold the statute but interpreted more narrowly.

c. When SC reverses & remands to state ct. for “proceedings not inconsistent with this opinion,” you won’t know if it’s struck down as applied or on its face until the state SC takes a crack at the statute again. If, on remand, it strikes down the whole statute (finding the bad part not severable), then the US SC’s action was on its face. If the state SC can interpret the state statute more narrowly while still convicting the guy, then the US SC’s action was as applied.

d. ( can be convicted under a state statute wh. the US SC finds to be overbroad if, on remand, the state ct. narrows the interpretation of the statute and ( is inner circle and what she did was so clearly wrong that ct. can find she was on notice that the behavior could be penalized

I. Tpm test

1. Tpm test comes fr. O’Brien test, which was created for box 4. However, now tpm test is applied to things in pretty much every box. Only thing it doesn’t apply to: content-based statutes.

a. O’Brien 1968: when speech and conduct are combined in one action, the govt. may regulate sla

i. Regulation is w/i the constitutional power of the govt.

ii. Regulation furthers “important or substantial” govt. interest

iii. The govt. interest is “unrelated to the suppression of free expression”

(a) Ct. here looks at justification, not motivation, to determine the state’s interest. Says bad to look at legislative history. Justification is making the draft easy to administer.

iv. The “incidental restriction on alleged 1st Amd. freedoms” must be “no greater than is essential to the furtherance of that interest”

2. Clark 1984: applies O’Brien test to ban on sleeping in national parks. Says the ban is narrowly tailored b/c it’d be bad if everyone slept in the parks; seems to defer to park service’s determination

a. Justified w/o reference to the content of speech

i. Any justification will do; doesn’t matter what the motivation was; can be post hoc—the ct. or the govt. can make up a justification later at trial

b. Narrowly tailored to serve a sig. govt. interest

i. Doesn’t have to be limited to this case itself

ii. Doesn’t have to be the least-restrictive means

c. Ample alternative channels to get the message out

i. This is basically a formality. Interpreted very loosely. Again, the ct. determines post hoc—doesn’t require either

(a) That the alternative be identified before the case

(b) That the alternative channel be as effective as the regulated channel

3. Ward v. Rock Against Racism 1989: a tpm manner is valid even if it is not the least-restrictive means of achieving the govt.’s interest, sla the interest is achieved with the reg. more than it would be w/o

4. Current situation

a. Test for boxes 2 and 4 becomes the same, which doesn’t make any sense because one’s a medium and the other isn’t. Then in Buckley v. Valeo the test gets applied in box 1 (NOTE: they don’t say they’re applying it here, b/c the reg. is directed at the content of speech, but if you look at how they reason through it they’re doing a tpm analysis, including narrowly tailored and language of deference to/acceptance of state’s stated interest.)

b. Renton: even more deference

i. The reg. is aimed at speechy-speech, so the ct. can’t do its little deal about conduct—only way to get past first factor is to say the reg. is aimed at 2dary effects of the expression

ii. Usually we’re looking at the reg. and asking at what is it directed, on its face. But this reg. says “no adult theaters near homes or schools,” so it’s aimed at a specific type of speech. In order to assess the govt. interest, the Ct. looks only to the justification and ignores the text of the statute. Difft. fr. other cases in which the text of the statute is bland and then the Ct. looks to justification; here the text of the statute is not bland but points to a specific type of expressive conduct, yet Ct. ignores.

iii. Ordinarily in box 2, you look to see that the justification is not based on the expressive content of what’s going on. In Renton, the justification is 2dary effects. That way (1) not looking at expression (2) don’t care whether reg. demolishes speech/expression at all ( obliterates the first prong of tpm test. So if it’s a 2dary effect, the reg. is content-neutral; if it’s a primary effect of speechy-speech, the reg. is content-based.
c. The real bite is just if the reg. is in left, right column. Strict scrutiny v. anything goes. What do we lose? Schneider’s form of balancing. No more coordination.

5. Reno v. ACLU 1997: when tpm regs. are applied to books and newspapers, prob. the standards will not be as relaxed as they are in other areas

6. Boos v. Barry 1998: tpm should not be applied to this case b/c we have a doctrine that tells us the proper rel’ship b/w the 2 interests, political speech and offense (see NY Times) 2 plurality opns. O’Connor’s opn. finds the statute content-based b/c it fails the first prong of tpm test b/c the reg. cannot be justified w/o reference to the content of the regulated expression—offense is a primary effect, that’s the reason for the regulation.

7. Relationship of tpm to c&pd; primary v. secondary effects

a. When the Ct. applies tpm to situations where advocacy is *, it would be calling advocacy a 2dary effect

b. Tpm test is bunk b/c we should be comparing the 1st Amd. values to the state’s other values. In addition, the Ct.’s distinction b/w primary and secondary effects is bunk b/c you cannot actually draw lines based on audience reaction—again, what the Ct. should be doing and is doing on a subconscious level is comparing the interests at stake and also the Ct.’s supposed reliance on listener rxn. in a case like Forsyth does not explain what’s going on

c. We used to use c&pd test when a regulation aimed at contingent harms; we thought we’d gotten rid of allowing regulations b/c of bad tendencies

d. But in Renton and Boos, we see the Ct. using tpm to regulate contingent harms. This means we use a more lax test than the c&pd. Right now, the Ct. might use one and might use the other.

i. The contingent harm can be either real or made up

ii. Ct. happy to defer to state’s determination as to whether the reg. goes to that contingent harm

8. In sum, tpm is basically a question of overbreadth


PF/

non-PF
Box
Govern-

ment Interest
Does it apply to speechy-speech (medium)?
Justified w/o reference to the content of the regulated speech?
Narrowly tailored to serve a sig. govt. interest?
Ample alternative channels?

Schneider (struck down ban on leafletting)
PF
2
Prevent litter
Yes (leaflets)
Yes (preventing litter, not Republican litter)
No (could punish only people who throw trash on the ground) [but they don’t analyze using term “narrowly tailored”]
[Ct. doesn’t analyze this]

Cox v. New Hampshire (upheld rule requiring have to get a license before doing a parade)
PF
2
Ensuring that use of streets is relatively orderly (don’t want 2 parades at once)
Yes (parade is medium)
Yes (no discretion, applies to all parades)
Yes [but they don’t really analyze]
[Ct. doesn’t analyze this]

Clark (upheld ban on sleeping in govt. parks)
PF
2
Preventing damage to the national parks
No (sleeping) (but they all say it can be applied to speech)
Yes (b/c you could be sleeping for any reason)
Yes (will generally help achieve this) [first time this is an explicit factor—and here the Ct. defers to the state’s assessment of the fact that the reg. is narrowly tailored]
Yes b/c they can do something else

Renton (upheld zoning ordinance prohibiting adult movie theaters w/i 500 ft. of schools, etc.)
PF
2
Decreasing prostitution and other crime; maintaining property values
Yes (adult movie theaters)
Yes b/c the reg. is aimed at the 2dary effects of the expression, not the expression itself
Yes b/c city believes it is (also has post-hoc study fr. Seattle, a difft. city)
Yes b/c we don’t care the theaters should fight for their place in the market

Madsen (uphold inj. creating buffer zones around abortion clinics)
PF
2
Public safety
x
Yes b/c prob. FL would also restrain pro-abortion protestors [opposite of Renton—ignores effects here]
x
x

Boos v. Barry (struck down law prohibiting picketing in front of embassy w/message critical of that govt.)
PF
1
Protect dignity of foreign govt. officials
n/a
No b/c offense is always a primary effect, comes fr. the speech itself (as opposed to in Renton, where I hear the speech and then go try to get a hooker)
n/a
n/a

Forsyth (struck down municipal law requiring people doing parades to pay for security necessary during parade—have to pay more if your parade causes more ruckus)
PF
1
Maintaining public order at protests
Yes (parades)
No b/c regulating speech on basis of analysis of likely audience reaction cannot be content-neutral
n/a
n/a

Ward v. Rock Against Racism
PF
1
Eliminating noise and sound pollution
Yes (music)
Yes (doesn’t matter what kind of music they’re playing)
Yes b/c making people use the city’s sound guy will help curb bad sound equipment problems [redefine to mean not least-restrictive, but instead “not substantially broader than necessary” ( turns this prong into a kind of overbreadth interest]
Yes b/c can still convey any message

Ladue
non-PF
2
Preventing visual clutter
Yes (signs)
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