I.  Prior Restraint


A.  Origin


1.  Near v. Minnesota (1931)


F: MN law allows for abatement of “malicious, scandalous, and defamatory” newpapers.  MN brought action to enjoin the “Saturday Press” which criticized local officials.  Lower Ct. entered permanent injunction.


H: (Hughes) Says injunction amounts to censorship and is an invalid prior restraint, violative of the freedom of the press.


Dissent (Butler):


2.  Times Film Corp. v. Chicago (1961)


Warren’s dissent: Explains why censorship is bad. Even if a court can correct a sensor’s mistake, the delay “may result in irreparable damage” to the free communication of ideas.


Notes:


B.  Development: note that PR doctrine only kicks in when the underlying speech is conceded to be unprotected!!


1.  Kingsley Books v. Brown (1957)


F: NY law allows civil injunction against distribution of obscene printed matter, but only on issues yet printed.


H: (Frankfurter)  Upholds the injunction.  Concerned that there’s no modification stage?  Perhaps, but there’s less chilling here.  If injunction offers adequate safeguards, like quick decision, it’s less chilling than a criminal statute, because the a bookseller doesn’t have to guess at whether he’d be guilty.  With less chilling, we’re less concerned about modification.


Notes:


2.  Freedman v. Maryland (1965)


F: Film licensing scheme – procedural safeguards: burden of proof is on the gov’t; decision must be quick; denial of license only effected by obtaining injunction from a court.  I.e., you need an adversarial judical proceeding.


H:  Court strikes down Maryland’s scheme b/c court doesn’t rule on the obscenity, and b/c it doesn’t assure prompt judicial determination.  Here, the chilling effect of having to submit film to a censor MUST be offset by rapid modification stage, in the form on an adversarial hearing.


3.  Pittsburgh Press Co. (1973)


H: Upholds order forbidding newspapers from printing sex-designated help wanted ads, b/c they’re an aid to illegal sex employment discrimination.


Notes:  Two strands of cases – cases with no reference to PR but to chilling effect, vagueness, and overbreadth; and cases dealing with PR.  If there’s a chilling effect, you need a modification stage???  So, Burger dissents because he thinks there WILL be a chilling effect; therefore this is a PR, and a modification stage should apply.


4.  National Society of Professional Engineers v. U.S. (1978)


F: Antitrust case.  NSPE prevents competitive bidding by prohibiting its engineers from giving out price information prior to being retained.  Lower cts. find Sherman Act violation here and enjoin NSPE from adopting any official position that competitive bidding is unethical; NSPE appeals that the injunction violates 1A.


H: (Stevens for 5) Agrees that NSPE violated Sherman Act.  Injunction is OK b/c D.Ct. was empowered to avoid “recurrence of the violation and to eliminate its consequences.”  Standard is whether the injunction represents a reasonable method of eliminating the consequences of the illegal method.  Even though this is broader than the minimum, it’s ok b/c the Circuit Ct. specifically allowed the NSPE to adopt other regs more closely confined to legitimate concerns.


Notes: this is closer to Near than to Pittsburgh Press, b/c it’s not regular and reiterative.  There is a modification stage; App. Ct. invites it!  Stevens thinks he’s regulating conduct, not speech.  This is one of the courts means of escape; probably why Court thinks Near is not overruled here.  Speech/conduct distinction!  Note that because this is conduct, as in an antitrust action, this is not protectable.  The s/c distinction is doing a lot of work here!


5.  Organization for a Better Austin v. Keefe (1971)


F: leaflets urge townspeople to talk to broker… he gets an injunction stopping P’s from distributing ANY leaflets of any kind.


H: Injunction is a PR, b/c of its scope, and no modification stage; so it


1) chills leaflets that would otherwise be legal (overbroad)


2) suppresses illegal leaflets, but does it in a bad way.


Notes: the definiteness of the statute is very important.  Compare this case with NSPE!  Why isn’t this too broad?  Why doesn’t the Court view this as conduct?  B/c it’s SPEECH trying to influence the broker’s CONDUCT.


6.  New York Times v. U.S. (1971)


F: Papers wanted to print Pentagon Papers re/ Vietnam policy.  US wanted to enjoin the sensitive information.


H: Short per curiam decision; gov’t not entitled to injunction.  6-3 decision; 9 separate decisions.  Black, Douglas said PR of press is NEVER ok; Brennan, White, Stewart, and Marshall said only in extraordinary circumstances (not present here); Burger, Harlan, Blackmun think PR is appropriate here.


Notes: why isn’t this exactly the same as Kingsley??  Effects-sensitive speech.  This is the other PR line… the scope is limited to specific documents; legality is determined by HARM.  In these cases we’ll tend to be overbroad and not release too much – i.e., we probably restrict some protected speech.


7.  U.S. v. The Progressive (W.D. Wisc, 1979)


F: D. Ct. enjoined a magazine from publishing article about the H-bomb.  U.S. convinced the court that security threat existed.


H: Distinguished Pentagon Papers case.  Only case to do that…





II.  Clear and Present Danger Test (CPD) – general idea: when is speech sufficiently connected to conduct that it should be punished as conduct?  In criminal law, speech is evidentiary: we use it especially for inchoate crimes (attempt, conspiracy, solicitation).


A.  Marketplace of Ideas


1.  Schenk (1919) 


F: Involved 1917 Espionage Act.  D’s are charged w/ conspiring to cause insubordination by sending draftees letters opposing the draft, though not explicitly advocating illegal resistance to the draft.


H: Upheld conviction.  Issue is whether the words create a “clear and present danger” that they will bring about the evils that Congress has a right to prevent.  Like “FIRE!” in a crowded theater.


Notes: The speech here is EVIDENCE of ATTEMPT.  Speech con be punished as conduct when it creates CPD.  This logic is one of substantive criminal law, and requires no 1A work whatsoever!


2.  Debs (1919)


F: Well-known socialist Eugene Debs made speech opposing WWI.  Convicted of obstructing military recruitment under Espionage Act.


H: Upheld conviction.  Natural(bad!) tendency test… CPD test now only requires that the words have as their natural tendency and reasonably probable effect that recruitment will be obstructed.


Notes: it’s too easy to fail the bad tendency test!  This is dangerous.


3.  Abrams (1919)


F: Concerns Espionage Act of 1918; different statute than Schenk and Debs.  Repealed in 1920 and labeled the “Sedition Act.”  D’s published Bolshevik leaflet attacking U.S. arms production that might be used on Russia; convicted of urging curtailment of war production with intent to hinder the U.S. prosecution of war.


H: Upheld conviction.  Even though leaflets weren’t aimed at German war effort, they were likely to produce the effect of hinder war prosecution; so the intent requirement was met.


Holmes’ dissent: Intent isn’t proved unless it’s the D’s aim.  There must be a present danger or immediate evil or an intent to bring it about.  Also, articulated the marketplace of ideas theory.  


Notes: Finally, a case where the speech itself is the crime.  No underlying conduct is necessary, at least for counts 1 and 2 (see notes, 1/28).  The logic of Schenk (connection between speech and conduct) plays no role here.


Marketplace of ideas - Holmes finally gets it – Seditious libel prosecution is unconstitutional.  (this is paradigmatic of what the 1A forbids!)  The theory of the constitution here is the MOI theory, which tells us that SL is not illegal; therefore these counts are unconst.  His pragmatic background is, test an idea by whether it works or not… Analogizing American politics to science – the cardinal sin against the Constitution and American way is to stop the advance of knowledge.  The truth will survive after testing through public discourse.  Is this theory good?


- It emphasizes truth over other values, like human safety.


- Assumes that speech leads to truth.


- If the analogy is the market, what about market failures or distortions?


- Would Holmes protect music and art, or just propositional truth??  There are other forms of expression that need protection other than just propositions.


- Also, this protects opinion but not fact… recent opinions give no protection to false facts!


- Punishes speech even though the speaker doesn’t really know what his speech will do.


- Presupposes that there IS a method to this, like science… but is there?


Brandeis joins Holmes on this opinion; he sparks the “laboratory of democracy idea.”


Notice the shift in Holmes – no longer is he letting the majority decide what to prescribe; now he’s protecting the minority.


SO…. can we still punish counts 3 and 4, i.e., can we still punish speech if it’s evidence of intent?  With this new theory, it looks as though the CPD test means “imminent.”  The link between speech and conduct has to be very close, not attenuated, outside of the context of criminal law!  


Two remaining questions:


1)  What sort of conduct is required to punish speech?  Only very egregrious harms?  or any evil?


2)  The bad tendency test has vanished.  The standard is different – there must be an immediate connection between speech and harm.


Criticisms of MOI/CPD: not very protective; relies on judicial opinion about how significant a threat is; sets vague standards; and the more effective the speech is, the less it’s protected… when it’s really effective, it’s very close to action.  When it’s ineffective it’s permissible…


B.  Incitement: categories of expression and the circumstances of expression


1.  Masses Publishing (2d Cir, 1917)  While Holmes is doing CPD, Hand is proposing a different test that focuses on what kinds of expression are protected, distinguishing between political discourse and active solicitation to engage in a crime.  Hand thinks this will be a brighter line test, but it loses to the Holmes test.


F: Anti-war cartoons.  


H: For Hand, abstract advocacy is not a direct call to violate the law.  The effects of the speech are irrelevant.


Notes:


2.  Gitlow (1925) first case to apply the 1A to the states via the 14thA.


F: NY criminal anarchy statute (bans advocacy of overthrow of government by violent means) criminalizes speech, not just conduct, like Abrams.  D publishes “Left-Wing Manifesto” advocating proletariat uprising.


H: CPD test has no application where actual speech is being criminalized; instead, respect the legislature’s conclusion that certain types of speech are intrinsically dangerous.  Sanford takes it to Holmes by deferring to legislative determination, which is exactly what Holmes would have usually done.  They’ve already determined that certain types of language pose a risk of substantive evils!  Sanford understands that when the legislature banned actual speech, it could still be within the CPD test.


Holmes’ dissent: with Brandeis, recapitulates the Abrams dissent, and also takes issue with Hand.  CPD test should be applied; no conviction should result b/c Manifesto had no actual chance of starting a present conflagration.


Notes: Here, the legislature says, this class of speech WILL, in our judgment, produce this harm.  Sanford defers to this judgment.


3.  Whitney (1927) - Post’s favorite characterization of CPD


F: CA statute forbids knowing membership in an organization that advocates the use of violence to effect political change.  D is convicted even though she personally opposed violence.


H: Upholds conviction by giving deference to state legislative determination that mere membership was substantively dangerous.


Brandeis’ concurrence: He takes on a legislature by using an as-applied test… he says, it’s up to the Courts to make the actual determination of whether a CPD has occurred.  The legislature only establishes a rebuttable presumption.  Newest statement of theory: only prohibit speech when the evil is so imminent that it may occur before there is opportunity for full discussion.  And the evil must be a serious one.  This is a difficult standard - danger must be great, and the time near.  There is some ambiguity here: CPD in a logical or temporal sense? See Dennis below…


Notes: Why risk NOT being regulative ENOUGH?  It’s the language of courage, of risk-taking: speech is a value, not costless… democratic theory here!  Democracy resides in free speech.  Self-fulfillment and autonomy theories: free speech is an ends and a means.  We protect it even if it doesn’t have the consequence of truth.


C.  Fate of CPD…


1.  Dennis (1951) – applies the CPD in a temporal sense, which proves to be the undoing of the test.  We don’t know when the evil is going to happen, so we’ll err on the safe side and over-regulate.


F: Smith Act.  Similar to NY criminal anarchy statute in Gitlow.  D’s convicted of conspiring to advocate the overthrow of US gov’t.


H: Vinson purports to apply CPD test, but says we don’t need to wait until a CPD of an actual attempt.  The test is whether the gravity of the evil, discounted by its improbability, justifies such invasion of free speech as is necessary to avoid the danger (a Hand test).  Given that there’s no immediacy here, how does Vinson get this under the CPD test?  By using Hand’s reformulation of it, such that if the evil is great, even a small non-imminent chance of success justifies curtailing the speech.


Notes: discredits the CPD test in the minds of many.  When is the “invasion” “justified”??  There’s no theory of justification… so the test doesn’t tell us anything at all.  It’s a open-ended invitation to balance.  So vague that it allows speech to be regulated when it’s justified by the Court in a way that’s unprescribed by the Court.  No surprise that here the regulation is upheld by a vague reference to “world harm”… Holmes and Brandeis would’ve said here, for conspiracy to be a crime, the underlying object has to be a crime… and when would advocacy be a crime?  Only when it creates an imminent danger.  Here the evil is distant in time and logic.


2.  Yates (1957) (p. 43 of Shiffrin) A statutory opinion, not constitutional one – decides that the Smith Act only punishes advocacy of unlawful action, not of abstract doctrine.  Implies that any advocacy of action can be regulated, i.e. can’t penalize speech that doesn’t incite?


3.  Brandenburg (1969) – the current state of the law.


F: D leader of Ku Klux Klan group charged in Ohio with advocacy of crime or violence as means of reform.


H: Strikes down Ohio statute.  New test: speech advocating the use of force or crime can be proscribed where (1) the advocacy is directed to inciting or producing imminent lawless action, and (2) is also likely to incite or produce such action.  Combines parts of Holmes/Hand’s Masses tests to give great protection to political speech; “likely” is like Holmes CPD; but only advocacy of action can be restricted, not of abstract doctrine.  Overrules Whitney.


Notes: No metric of how great the harm must be!  Maybe even inciting jaywalking would be enough.  Also, think about whether the Courts are competent to do this.  They are the only ones who make individualized judgments.  Lays to rest the bad tendency test.  Test only applies to ADVOCACY, not other forms of connection between speech and harm.  And furthermore, it may only really matter for politically motivated conduct.  See Shiffrin p. 58, note 7.  So what’s the test for that connection??  TPM…





III.  Theories of Freedom of Expression


A.  What is expression?  What triggers 1A scrutiny?


1.  Spence (1974)


F: Upside down flag w/ black tape to protest bombing of Cambodia.


H: Two-part test for whether conduct is communicative enough to trigger 1A protection.  Must be: 1) An intent to convey a particularized method, and 2) a likelihood that the message would be understood by those who viewed it.


Notes:  Spence test is neither necessary nor sufficient to trigger 1A scrutiny.


2.  Mutual Film Corp. (1915)


F: 


H: Movies aren’t speech under Ohio Constitution.  Why not?


1)  It’s a business.. but so are newspapers.


2)  Can be used for evil… but thus acknowledges the communicative power of movies.


3)  Movies are mere representations of events…?


Notes:


3.  Joseph Burstyn v. Wilson (1952) refutes Mutual Film.


4.  Vance v. Judas Priest (Nev. Dist. 1989)  demonstrates how powerful the “trigger” question is.  If the Court says it’s not speech, we don’t even get to the 1A protections.  Here the Court frames the question as, does a subliminal message deserve protection?  Ct. looks to the traditional reasons for protecting speech, since he has no instinct on the matter.  He sets forth 3 theories:


1)  Marketplace of ideas.  If there’s to be a marketplace, the ideas need to be conscious… speaker’s autonomy.


2)  Redish’s expression as self-fulfillment theory.  Autonomy of the listener.  What’s the difference between subliminal messages and Chopin?


3)  Democratic theory.


5.  Ward v. Rock Against Racism (1989)


6.  Winter v. G.P. Putnam’s Sons (9th Cir. 1991)  


Notes: Is the Mushroom Encyclopedia a product, or speech??  How does the Court know what is an exchange of ideas?


7.  Post suggests a trigger of his own.  Redish, recommended reading: speech as self-fulfillment.  But what isn’t?  So Post says, is it a medium for the communication of ideas?  Medium = a set of shared conventions.  Like language… both people understand it; it excludes novel forms of communication.  But who gets to decide what a medium is??  Is the court supposed to act like an anthropologist?  Any action can have a communicative purpose, just like the Berkeley tennis match.  Breaking any law might have expressive content – but do we have to subject everything to 1A scrutiny?  If you write something on a public monument, or light a fire in public?  Under the Spence test, EVERY expressive act must be protected under the 1A.  This is why the test must fail.  This is why we have to differentiate laws that pinpoint the expressive content of the act. Hence, we have the 2X2 box:


�
Interests that trigger 1A�
that don’t trigger 1A�
�
Medium�
1.  No newspaper can publish anti-gov’t propaganda.�
2.  Newspapers can’t violate anti-trust laws�
�
Non-medium�
3.  Can’t deface a monument w/ anti-gov’t propaganda�
4.  Most laws… can’t deface a monument.�
�



B.  Permissible and impermissible purposes for government regulation of freedom of expression: Expressive conduct?


1.  Texas v. Johnson (1989)


F: Texas statute made it a crime to intentionally “desecrate” a flag, meaning deface it in a way that the actor knows will seriously offend someone likely to observe his action.  D burned flag outside Republican Convention in Dallas.


H: (Brennan)  “Track one” analysis because the prosecution was directly related to expression.  Texas asserted two objectives:


1) Preventing breaches of the peace – but Court didn’t believe that this was what had motivated the state on these facts.


2)  Preserving the flag as a symbol of national unity.  This is related expression and calls for strict scrutiny.  Fails b/c means chosen, namely banning flag-burning, weren’t necessary to serve the goal.


Dissent: Rehnquist says the flag is not another idea; 


Notes: Why does the Court even apply the Spence test here?  Why isn’t this a neutral regulation used to prosecute a communicative act, like prosecuting the graffiti artist who paints political propaganda on the Washington monument?  NOTE that when a medium is NOT involved, the court then looks to the government interest… (left column vs. right column).  And what makes the government interest a bad interest?  See notes, 2/16.  Viewpoint discrimination and content-based regulation. 


2.  U.S. v. O’Brien (1968)


F: D burns draft card on steps of Boston Court House.  Congress makes it illegal to deface draft cards.


H: Valid law in box 4.  Test: government regulation is justified when:


1) it’s within the Const. power of the gov’t,


2) it furthers an important/substantial gov’t interest;


3) the gov’t interest is unrelated to suppression of free expression (so right column)


4) the incidental restriction on alleged 1A freedoms is no greater than is essential to the furtherance of that interest.


Notes: Initially, this would go into box 4: non-medium, valid gov’t interest that doesn’t get 1A scrutiny (neutral).  So here the Court fashions a test for box 4 analysis that is very lax – allows the state to do what it pleases.  Ok, right?  But does our view change when we consider the fact that we KNOW from speeches that Congress is targetting draft-dodgers?  Congress thought they were in box 3 – doing this to shut these people up – but it ignores that and places it into box 4.


- so where does the Court find the supposedly valid interest of the smooth functioning of the Selective Service Process?  They made it up!  So we don’t have to see if the stated gov’t interest is actually served by the regulation.  A radical test!  The power of the Court is substantial here, says Post.  He calls this a justification as opposed to an actual motivation – this is the stated reason for the regulation, but not the actual motivation for it.


- When the Ct. says (p. 383) that it doesn’t look into actual motivation, it’s wrong, b/c in due process or equal protection cases it always looks at that!


C.  Speech and the political community: the regulation of libel and defamation.  Here we discuss the third major theory of 1A: Political Interest – the Theory of Democracy


1.  Beauharnais v. Illinois (1952)


F: D is convicted under Ill. criminal libel law for distributing anti-Negro leaflets.


H: Libel isn’t speech for 1A purposes.  We need not look at any tests b/c this is just like behavior.  States can define libel as they wish.  The only restriction is that the definition must be “related to the peace and well-being of the state.”  Why is libel not speech?


1)  Because falsehood has no value.  But this case doesn’t turn on falsehood – truth is no defense to this conviction, you have to prove good motive.  And if truth isn’t the issue, what is?


2)  State interest in protecting reputations.  Suppress ugly speech… but why is this ugly?


Notes: 2-level theory here: speech and non-speech.  Obscenity, fighting words, libel, are all non-speech.  Here, there’s some rough concept of morality that’s doing the work.


2.  New York Times v. Sullivan (1964)  Advances a new 1A theory!  


F: P is a public official who supervises Montgomery P.D.  Even though not mentioned by name, he sues NYT for libel b/c an ad ran that said that the P.D. had tried to terrorize MLK.  Lower ct. finds MLK liable for $500,000 judgment.


H: Unanimous Court reversed; for the first time places 1A restrictions on state defamation rules.  Requiring critics of gov’t to guarantee the truth of all their assertions would lead to self-censorship and inhibit robust debate.  Court compares this to the 1798 Sedition Act.  Formal rule: actual malice test.  A public official may not recover damages for a defamatory falsehood relating to his official conduct unless s/he proves “actual malice” – speech was made “with knowledge that it was false or with reckless disregard of whether it was false or not.”  Not enough to show that a “reasonably prudent” person would not have published this statement.


Notes: this case demolishes 2-level theory.  Before this case, we asked whether speech was in a protected category.  Now, we ask, is this speech protected by the 1A?  We need a theory to tell us… and what’s the theory?


- Theory of Democracy.  If we’re going to protect democracy, we’ve got to protect criticism of public officials.  If the 1A means anything, it means you can’t have a law against seditious libel… we’ve got to protect the process of democracy: set aside majoritarian enactments to protect democracy.  So what speech is necessary for democracy?  2 different images of democracy:


- Meiklejohn’s decisionistic democracy: in a democracy, we decide what we want to do, and we need information to make those decisions.  It’s not important that everyone has a right to talk, it’s important that all the ideas get out on the table.  Criticism: if we were connected to computer decision-makers, would that be democracy, or is it important that we talk about our decisions?  Is information alone enough for us to make our decisions?


- Rousseau et al – Participatory Democracy -- Collective authorship of gov’t: it’s my gov’t!  Thus the LINK between the citizens and the state is important, not just the final decisions.  Fusing the general will w/ individual will.  Nowadays, we’ve rejected this fusion and replaced it with a process – the gov’t must be responsive to ME.


- Using the two theories indiscriminately leads to inconsistencies.  For participatory theory, my ability to voice my opinion is vital to my autonomy; thus viewpoint discrimination has to do with speaker participation.  Freedom to speak is necessary but not sufficient, because we need people to listen (the gov’t).  For Meiklejohn, viewpoint discrimination is about getting all the ideas out on the table.  Freedom of speech may not even be necessary.  The two theories diverge, then, in discussing what is offensive.  


- Both theories, however, draw a distinction around speech that is necessary for democracy to work. [note that this distinction is not really necessary in the self-realization theory, and only slightly in the MOI theory.]


-- So, scope of Actual Malice test:


�
Public Figure�
Private Figure�
�
Public Speech�
Actual Malice�
actual negligence�
�
Private Speech�
actual negligence�
actual negligence�
�
	Hence the strict liability scheme of common law libel is suspended whenever the Court thinks something “public” is going on (Court equates “public” with democracy).


3.  Dun & Bradstreet v. Greenmoss Builders (1985)  Credit reporting isn’t public


D.  Community and Public Discourse


1.  Cantwell v. Connecticut (1940)


F: D (Jehovah’s Witness) convicted for playing a record which calls all religions, esp. Catholicism, instruments of Satan.


H: Reverses conviction, despite the fact that listeners were highly offended.


Notes: why isn’t this speech the “intrinsic harm” of Chaplinsky?  For some reason Court is willing to suspend civility norms here.  Why?


- Because we’re a “public” not a “community” – it’s where all the communities meet.  This is about what we become, not what we are.  We don’t enforce a particular community’s notion of civility!  On the whole, 1A doctrine follows Cantwell, not Chaplinsky, and won’t protect civility norms, although Chaplinsky is still good law.


2.  Chaplinsky v. New Hampshire (1942)


F: D is a Jehovah’s Witness who called city marshal a “goddamned racketeer” and then fought with him on the sidewalk.  Convicted under broadly worded statute saying that “no person shall address any offensive, derisive or annoying word to any other person who is lawfully in any public place.”  But the NH S.Ct. had limited the statute to bar only “words likely to cause an average addressee to fight.”


H: Conviction is upheld.  “Fighting words” are unprotected – those which by their very utterance “inflict injury or tend to incite an immediate breach of the peace.”


Notes: 1) inflict injury – this is intrinsic harm, not contingent.


	1) breach of the peace – this is contingent; may or may not occur.


	Intrinsic harm violates the civility norms.  A community is a set of shared norms.


-- frequently a breach of a civility norm will be called “conduct.”  But as we’ll see, the Court increasingly wants to created a society in which many communities can flourish.


3.  Cohen v. California (1971) ravages Chaplinsky.  


F: Cohen wears jacket w/ “Fuck the Draft” in a LA County Cthouse.  Convicted of violating statute prohibiting the intentional “disturbing the peace of quiet of any person by offensive conduct.”


H: Court reverses conviction; it’s not obscene speech b/c it’s not “in some significant way, erotic.”  As far as the audience being captive, Harlan said, they could merely avert their eyes – so this isn’t like the soundtruck outside your house.  The 1A serves to “remove governmental restraints for the arena of public discussion.”


- there’s no stopping point here: what words are offensive?  “One man’s vulgarity is another’s lyric.”


- the choice of words carried “otherwise inexpressible emotions.”  Constitution protects emotive function of speech just as much as the cognitive content.


- gov’t could use this kind of statute as a smokescreen for banning unpopular views.


Notes: CA’s theory was a “bad tendency” test like Debs – these words are likely to cause a bad reaction.  Remember that we need to make the state neutral w/ respect to community norms, so this is a marketplace of communities even more than ideas.  The justification that was ok when applied to conduct is not ok when applied to public discourse.


4.  Hustler Magazine v. Falwell (1988)


F: Falwell sues for libel, invasion of privacy, and IIED.  The first two lose; he wins on IIED which has no falsity requirement.  Falwell wins b/c Flynt’s “evil intent” is there.


H: Unanimous Court says that political parody is important, even when ill-will or hatred are present.  Calling the speech “outrageous” under IIED is not acceptable; it’s too subjective.


Notes: “outrageous” = outside the community civility norms.  Court says this can’t be a criterion for liability in this case.  


- Why do we suspend civility norms in public discourse?


- Because democracy is about who we want to be, not who we are – civility protects the community of who we are.  


- BUT then doesn’t Hustler prevent us from enforcing even just enough civility to make it possible for public discourse to perform its function?


- The Court maintains Chaplinsky for this purpose: to say that at a certain point, discourse becomes so uncivil that it fails to serve the purposes for which public discourse is important.  This theory is not rooted in Meiklejohn, or self-fulfillment; rather, it falls in w/ theories that draw a distinction around public discourse and participatory democracy.


5.  Barnes v. Glen Theatre (1991)  Seemingly neutral statute.


F: P dance clubs wanted to offer totally nude dancing; challenged Indiana “public indecency” statute banning total nudity and requiring “pasties” and a G-string.


H: Statute is content-neutral, so it’s ok.  But 4 dissenters think it’s not content-neutral.


Notes: inconsistent with Cohen??  The Court is deciding what is or isn’t a medium – so in protecting public discourse, we protect some things that don’t look like PD, and don’t protect some things that do.  What is or is not PD ultimately comes down to a judgment call!  There has to be such a line, apparently; we can criticize the court for drawing it in the wrong place or not telling us why it is where it is.


6.  Reno v. ACLU (1997) indecency on the Internet case – striking down the Communications Decency Act.


F: The CDA passed Congress almost unanimously in 1996; 2 provisions attacked here.


H: TV and broadcast media are more regulated than books/print media; which should the internet be treated like?  Stevens gives 3 reasons why we allow TV regulation:


1) History (Post doesn’t buy this)


2) Scarcity (probably a fiction now)


3) Invasive nature of TV media – children watch prime time TV, and this interrupts the community-building function.


	Stevens says these don’t apply here; so we’ll treat the Internet like print media.  Note that in shooting down #3, he assumes that parents can prevent their children from “bad” Internet exposure.


Notes:


E.  Freedom of expression and the “checking value”: 1A and the press


1.  Minneapolis Star and Tribune Co. (1983)


F: MN charges Use Tax on paper and ink used in publishing; exempts first $100,000 of these expenses, so in effect only targets large newspapers.


H: Tax violates 1A.  Since the tax singled out the press, it required strict scrutiny… the exemption created the potential  for discrimination between publishers; singling out the press was not a necessary means of carrying out the state’s revenue-raising objective.


Dissent: Rehnquist thinks that only differential treatment which burdens the press should be strictly scrutinized.


Notes: This is a box 2 case; it’s a medium, but justification is legitimate..  Post agrees w/ Rehnquist.  The sense of the class is that a similar tax on movies would be ok, if it didn’t discriminate between content.  Why do we see a differential tax on newspapers as a threat?  Perhaps because of their checking function.  Anderson: we assume that the press will be adversarial to the gov’t, so we quash gov’ts tendency to quash the press.  Movies don’t share that institutional role, perhaps.  (Blasi)


2.  Branzburg (1972)


F: 


H: Requiring newsmen to testify before grand juries concerning information obtained from confidential sources during news-gathering does not violate the 1A.  Court rejects request for qualified privilege.


Notes:


3.  Mitchell v. Superior Court (Cal. 1984)


F: Shield law protects reporter from prosecution for not disclosing sources.  


H:  CA accepts Stewart’s invitation to balance and creates a qualified privilege.  The criteria for the balancing are: nature of the litigation, whether the reporter is a party, relevance of the testimony, exhaustion of all alternative sources; importance of protecting confidentiality.


Notes: Post is critical of the fact that the scope of the privilege extends beyond the identity of the informant to any other unpublished information the reporter may have.


IV.  Legal Techniques for the adjudication of 1A interests: what happens when expression is impaired?  Putting theories into doctrinal form… doctrine which is supposed to give meaning to the values underlying the theories.  Note that tests are varied; there’s a bundle of them; they’re internally inconsistent.  Note esp. the general debate between balancing and absolutism.


A.  Reconciliation of conflicting interests: balancing, absolutism, and overbreadth


1.  Konigsberg v. State Bar (1961)


F: CA state bar disqualifies applicant who refused to answer questions about Communist Party membership, even though bare membership, without actual knowledge of Party’s illegal aims, wouldn’t have been enough for disqualification.


H: Scope of inquiry is broader than scope of grounds for disqualification… applicant’s refusal to answer any questions having “substantial relevance” to his qualifications could be grounds for denial of the license, even though answer to that question would not by itself be substantive ground for disqualification.


Notes: The right to association is derivative of free speech right.  Right to participate in a democracy depends on association; it’s a crucial medium for politics.  So it only accomplishes ends already served by freedom of speech.


	- To Post, this does look like balancing.  Harlan puts this in box 2, so in box 2 we balance.  Black sees this as box 1 – if gov’t justification is to regulate speech, it’s out.  But Harlan’s balancing is completely rhetorical – it’s arbitrary and it has to be.  It’s unavoidable that we have places where theory doesn’t reach; somehow we have to gather disparate concerns and pick one.  Here, see p. 560…


2.  Pittsburgh Press (1973) Sentence from Stewart’s dissent saying that 1A is in jeopardy if all it is is balancing values….


3.  NAACP v. Button (1963)


F: VA makes it a crime for any org. to employ or compensate any attorney “in connection with any judicial proceeding in which the org. has no pecuniary right.”  Org can’t intervene between client/lawyer either.  VA NAACP brings about school desegregation cases by encouraging parents to become plaintiffs, referring them to non-NAACP lawyers, and paying all litigation fees.  VA courts hold that this violates anti-control and anti-compensation rules.


H: NAACP’s activities were “modes of expression and association protected by 1 and 14A” and can’t be prohibited under state’s power to regulate attorneys.  NAACP litigation is characterized as a form of political expression.  Need a compelling state interest to justify limiting that freedom. (Decision may have been influenced by state legislature’s apparent pro-segregation intent in tightening anti-compensation rules, but opinion tries hard to stay neutral as to underlying political goal of the org.)


Dissent: (Harlan) NAACP’s activities aren’t pure speech, but also include conduct.  “Speech plus” could be subjected to reasonable state regulations that furthered important state objectives, so long as they outweighed damage to 1A freedoms.


Notes: Decision introduces a second order justification which is concerned with the way the rule will actually operate, namely overbreadth.  2 kinds:


1)  Substantive overbreadth: the gap between the rule and what the 1A would actually allow.


2)  Technical overbreadth: the person inside the inner circle…


Two tools to deal with overbreadth:


1)  Separability, as in Landmark.  Can the statute survive being struck down on its face with separation?  In Landmark, it was remanded for this determination, usually a question of legislative intent.  If it is separable, the statute is struck down as applied.  If not separable, the statute is struck down on its face.  A federal court will guess at what a state leg. would’ve done.  Normal jurisprudence assumes separability; overbreadth reverses this presumption. (see notes, 3/16)  Vagueness v. overbreadth – if it’s vague, it’s overbroad, but not necessarily vice versa.


2)  Power to interpret a statute.  The S.Ct. has the power to say what the law means.  With a state law, the S.Ct. doesn’t have this power.  The Court usually characterizes this as a 3rd Party standing issue.


4.  Landmark Communications (1978)


F: Newspaper accurately reports that a judge was under investigation by a state judicial review commission; paper is convicted under a state law making it a crime to breach the confidentiality of the commission’s proceedings.


H: Reverses conviction.  State has interest in protecting judges’ reputation, but once the information comes into public hands, that person’s interest in free expression outweighs the state interest in confidentiality… whether CPD is right test is unclear, but even it is, the danger here is not direct or substantial enough to satisfy it.


Notes: Seems like the Court balances here, but it’s not really weighing anything.  Instead, Ct. is unable to escape NYT v. Sullivan, which tells us that reputation isn’t enough to justify 1A impingement.  Why not?  Because the gov’t is OUR gov’t, and to protect it from us is to mistake who is actually sovereign.  


Post says, if theory already tells us what values predominate, there’s no need to balance – we only balance when there’s no theory; no theoretical relationship between the values and the interests at stake.  But balancing compares equal things, and if the things were commensurate, our theory would tell us how the values relate.  So what we’re really doing when we balance is just judging, asserting some commensurability when there is none… so the rhetorical structure of balancing disguises the judging that is really going on.


B.  Techniques of adjudication: vagueness and overbreadth


1.  Smith v. Goguen (1975)


F: D wears small US flag sewn to trousers seat, and is convicted under Mass.’s flag misuse statute(“anyone who publicly treats contemptuously the flag…”) Mass S.Ct. affirms; D.Ct in habeas action says its overbroad and vague; Circuit Ct. affirms.


H: Statute is void for vagueness under DP clause because it creates an indefinite standard.


Notes:


2.  Gooding v. Wilson (1972)


F: D convicted under GA statute: “any person who shall use to another opprobrious words or abusive language tending to cause a breach of the peace…”  Appeal comes up on habeas.


H: Since not narrowed by GA courts to apply only to fighting words under Chaplinsky, this is unconstitutionally vague and overbroad.


Notes: Note that this statute goes beyond Chaplinsky.  The executive branch says, the statute now means Chaplinsky, but the Court says, looking at your pre-Chaplinsky jurisprudence, we don’t think so… notice the tension here!  Who’s authoritative??  The S.Ct. couldn’t remand here because the case came up on habeas.  The RULE is unconstitutional, not the effect, the rule itself.  Notice this ambiguity in the nature of overbreadth.


3.  Broadrick v. Oklahoma (1973)


F: OK’s Merit System Act prohibits civil servants from certain political activities, including solicitation of campaign contributions.  B, who has solicited contributions on behalf of his superior, challenges MSA on overbreadth; contends that it applies to protected areas, like displaying bumper stickers.  Thus it must be struck down, even if what he was doing can be constitutionally proscribed.


H: Court rejects B’s claims.  For facial invalidation, overbreadth must be substantial – if not, unconstitutional applications must be rooted out one at a time.  This applies only to speech including conduct, not pure speech, which, presumably, will continue to be subjected to overbreadth analysis even when not substantial.


Brennan’s dissent:


Notes: a REAL 3rd-party case.  B tried to cast case as Gooding, but in reality, it was a law with 5 sections, and 1 of them was completely valid.


4.  Brockett v. Spokane Arcades (1985)


F: WA nuisance law included obscene matter “which appeals to the prurient interest,” meaning “that which incites lust.”  P’s challenge for overbreadth; lose in D.Ct. but win in 9th Cir., which concludes that there’s no saving construction possible, so whole statute is null.


H:  Facial invalidation was improvident; should be a partial invalidation, only insofar as the word “lust” is to be understood as reaching protected materials.  Here, statute even contained a severability clause.


Notes: The Court ASSUMES separability.  White says, this isn’t a 3rd-party case so no facial invalidation.  See p. 644; when a statute is struck down, it’s not enforced against anyone until its given a saving limitation.  The state has to fix it.


5.  Massachusetts v. Oakes (1989)


F: Oakes convicted under MA criminal statute prohibiting adults from posing or exhibiting nude minors, except for bona fide scientific or medical purpose.


O’Connor for 4 (plurality op.): S.Ct. only took cert to decide overbreadth question, and here, follows Bigelow case in which statute is changed after conviction, so it can’t chill protected expression in the future.  Remands.


BUT Scalia writing in Part I for 5: Overbreadth serves to protect speech ex post AND ex ante (when the legislature is contemplating what kind of statute to enact).  And if a state could just correct its overbroad laws before the final appeal, it would have no incentive to stay within constitutional bounds in the first place!


Notes: So here 5 justices say overbreadth is NOT about 3rd party standing.  If all overbreadth were of the Button variety, where the rule is unconstitutional because of its chilling effects, O’Connor and her 4 would be right.  But in cases like Gooding its the rule itself that’s at issue; it’s just too broad, and needs to be narrowed to be like Chaplinsky.  It’s bad logic when the courts collapse these two separate logics into the language of 3rd-party standing.


6.  Osborne v. Ohio (1990) normally, 1A rights allow possession of pornography, but not so with child porn.


C.  Time, Place, Manner.  Starts out as method of coordinating interests (see Cox), but by the 70’s, the TPM test is applied to any context.  Prongs 2 and 3 have no force anymore; the test collapses box 2 and 4 together so that prong 1 does all the work, because it polices the boundary between the right and left prong.  What’s missing is the Schneider balancing…  See notes around 4/1, and the articles….


1.  Schneider v. Irvington (1939)


F: City wants to ban distribution of handbills /leaflets


H: Invalid.  Clean streets is insufficient justification for preventing a person with a right to be on a public street from giving literature to one who wants to receive it.  State’s objective can be met by means which place less of a burden on the freedom of expression.


Notes: Box 2 case, but entirely different approach from Cox, the TPM case.  This isn’t a TPM case because the state wasn’t coordinating anything – TPM is when the state is trying to apportion a resource, to accommodate and coordinate interests.  This is the difference between TPM and balancing, which is what is happening here.  We have no theory; we just look to effects and come to a judgment.


2.  Cox v. New Hampshire (1941) first case to make TPM a doctrine.


F: Sustained ordinance requiring a permit for all parades and public meetings.


H: Ordinance is content-neutral; D’s would have unqualified right to a parade so long as it would not unduly disturb public use of streets.


Notes: Box 2 case – it is a medium (parade) but non-suspect justifications and neutral interests.  Why not a PR?  B/c it’s a ministerial license, not based on discretion.  All interest have to do w/ coordinating the use of the streets.  Speech is one of many legitimate claims that are made on the resource of the street, and all the separate interests have to be satisfied.


3.  Clark v. Community for Creative Non-Violence (1984)


F: National Parks Service bans sleeping in public parks before homeless demonstration in D.C.


H: No 1A violation.  Apply 4-part O’Brien test, and it passes, especially since there’s a substantial gov’t interest in maintaining the parks.  The TPM coordinating of competing interests logic comes out too, in that the Court considers the likely demands of other groups as well – if we do it for you, we’ll have to do it for everyone.


Notes: This is really a new, 3-part test:


1)  Are regulations justified without reference to the content of the speech?


- This distinguishes the left and right columns.  In Clark, Court says we’ll defer to the gov’t for this question, so it’s not very stringent criteria… though Burger in dissent in Landmark said judiciary doesn’t have to defer…  Note that here, it actually seems that these regs could’ve been set up with the motivation of stopping this homeless demonstration…


2)  Are regulations narrowly tailored to serve a significant gov’t interest?


- This is where the division on the court is.  Dissent wants to say, what exact interest is served by not letting people sleep in tents, with respect to this group?  The majority finds a generic interest that makes it hard to think they’d strike anything down.


3)  Are there ample alternative channels of communication? 


- This is the remainder of the coordination function.  But note that the Court doesn’t give a moment’s thought to whether any real alternative is available for this message – could the homeless people print pamphlets? sleep under bridges? publish in Time?


There are extremely lax criteria!  The only real bite here is #1, which is basically the right/left column distinction, or the track 1/track 2 distinction of common 1A speak.  What we lose is Schneider; in box 2 but no coordinating function… Box 4 cases and Box 2 cases seem indistinguishable now.


4.  City of Renton (1986)


F: Zoning ordinance limits adult theaters; may actually zone them right out of town.


H: It passes the incredibly lax Clark test.


Notes: 


- Criteria #2: Rehnquist defers to the city, even though it’s done no work whatsoever, and just adopted what Seattle said!  Hard to get more deferential than this.  And it’s only narrowly tailored because the city thinks so.


- Criteria #3: (alternative channels) Court says the theater has 520 acres to locate in, but it’s not concerned with whether there’s any actual room available for a theater…


- So again, the only operative value of this test is the “content-based” vs. “content-neutral” distinction.  And how does the Court do this?


1)  Primary or secondary effects


2)  Equal protection jurisprudence: discriminatory by …


- face.  See Cincinnati.


- effect.  But see Madsen, where court chooses to look to purpose instead, even though effect is plainly discriminatory; chooses one-side of the debate.


- purpose.  Motivation (actual history) or justification? (reasons that can be mustered…)


2 methodologies, inconsistent with each other…


5.  Madsen (1994)


F: Anti-abortion activists block access to clinic, so court issues an injunction prohibiting blocking/interfering with clients.


H: Injunctions are subject to more stringent review, tighter “means-ends” fit: the injunction must “burden no more speech than necessary” to serve the interest.  Court upholds some parts; strikes down others. Upholds 36-foot buffer zone; noise restrictions.  But strikes down ban on “observable images,” and ban on physically approaching clients (since that is independently regulated under fighting words, etc.), and 300-foot ban on demonstrating around employees homes.  BUT the whole injunction was content-neutral!!


Dissent (Scalia): the whole thing should be subject to strict scrutiny, and not stand!


Notes: injunction really only affects one side of the debate.  Under effects doctrine of 14th A stuff, this would be out… but the court is unsympathetic, and here looks to purpose instead.  (in Equal Protection side of TPM stuff, can look to purpose, effect, or face…)


6.  Boos v. Barry (1988)


F: D.C. statute prohibited display of any sign within 500 feet of an embassy that tends to bring foreign gov’t into “public odium” or “public disrepute.”


H: Not content neutral… even if this was a compelling interest (to protect foreign diplomats), this was not narrowly drawn – another federal statute prohibits harassment or threats of any foreign official.


Notes: O’Connor distinguishes Renton and says here we’re looking to direct effects, not secondary effects.  The dissent (Brennan and Marshall) complain that this is unworkable; it’s easy to concoct secondary effects-type reasons.  Brennan wants instead to look at the face of the statute: does it turn on content?  This is flatly inconsistent with Renton.


7.  Forsyth County (1992)


F: Forsyth Cty ordinance charges fees for police protection for parades, etc.  Administrator can charge up to $1,000 depending on how much protection is needed.


H: This is not content-neutral, since unpopular speech will require more protection.  $1,000 cap doesn’t save it, since it’s still content-based.  


Notes: GA argues content-neutral secondary effects.  Court says that reaction is not content-neutral; this is at odds with fn 4 in Texas v. Johnson.  The effects doctrine is just a label!  We’re really talking about community norms – we’re not going to enforce them b/c we want to leave space for them to change.


8.  City of Cincinnati v. Discovery Network (1993)


F: 


H:


Notes:


9.  Ward v. Rock Against Racism (1989) most recent application of Clark “narrowly tailored” prong.


F: NYC imposes requirement that rock concerts use only equipment and sound technicians provided by the city.


H: Valid TPM restriction.  Conceded that city might have found less restrictive means of solving volume problem, but that’s irrelevant, since the means chosen were not “substantially broader than necessary” to keep the sound low.


Notes: With dissent, note that this is eviscerating the “narrowly tailored” prong!  It doesn’t mean least restrictive alternative; it now means “substantial overbroad…”  And how does Kennedy know whether a regulation is overbroad?  He defers to the city! (see p. 771 of reader)  So TPM is pushed into the 2-track line.  Either very deferential, or strict scrutiny.  Court never looks to impact; Schneider is nowhere to be found.  Court has created a doctrine which doesn’t reflect their values…


10.  Ladue v. Gilleo (1994)


F: City prohibits all residential signs except “identification” and “for sale” signs.  P puts letter-size “Peace in the Gulf” sign up; city wants it down, saying this is valid TPM restriction.


H: For P.  City has closed down “venerable means of communication that is unique and important.”  Thus violates “alternative channels” prong; b/c it conveys more to have a sign in your house than elsewhere, and its cheap and convenient; no practical substitute.


Notes: Note how the Court struggles to strike this down under the lenient precedent of the O’Brien test.  He uses the “alternative” prong as a proxy for the balancing that was lost in Schneider.  The court’s instincts are stronger than their craftsmanship!  The doctrine just gets in the way.  So don’t forget to take account of the medium!


V.  The Limits of Public Discourse


A.  Commercial Speech – hotly contested ideologically.  The 1942 Valentine decision said that commercial speech got no protection at all, but…


1.  Virginia State Board of Pharmacy (1976)


F: State statute made it “unprofessional conduct” for a pharmacist to advertise prescription drug prices.


H: Ban violates 1A.  Court relies on society’s strong interest in the free flow of commercial information.  State interest in professionalism amounted to saying that consumers would be best protected by ignorance; 1A forbids the state from preferring ignorance to the free flow of information.  But CS protection is less extensive than for other speech; false or misleading advertising can be prohibited.  Note that this case for the first time protects the audience’s right to receive information, rather than the right of expression.


Notes: This is pure Meiklejohnian theory.  Stresses public decision making, relevance of information conveyed, rather than the pharmacists’ actions – this is NOT the theory of participatory democracy.


2.  Central Hudson (1980)


F: NY PSC bans all promotional advertising by electric utilities (ads that would stimulate the purchase of utility services) to conserve energy.


H: Court develops 4-part test:


1.  Is speech protectable under 1A? (i.e., is it misleading or does it concern unlawful activity?)  


2.  Is the gov’t interest substantial?  


3.  Is the interest directly advanced?  


4.  Is the regulation not more extensive than necessary?  


Applied to these facts, 


1.  Speech is protectable – even monopolistic speech has value, since it faces competition from other energy forms.


2.   Energy conservation is a substantial interest.


3.  Link between conservation and ban is direct.


4.  BUT ban is more extensive than necessary.


Notes: This test is still intact, but hanging by a thread after 44 Liquormart.  


1) This prong polices the boundary between transactions and speech.  Gov’t can regulate CS as a transaction if its misleading or illegal.


2)


3)  The fact of the litigation might prove this…


4)  Over extensive?  When applied as here, a party could always fail this test!  So on one hand, the court is speech protective, but the last 3 prongs don’t do much.


Why protect CS?  “Informational function” necessary for collective decision-making?  If that’s it, then why not offer same protection here as for PD?  (ie., in PD, we protect false info absent actual malice… why not here?)


- Because we give incentive for truthful CS… we’re not as concerned about chilling here.  Either b/c it won’t chill (highly debatable) or because we don’t care if it chills.


-  Chilling is at the heart of the participatory democracy theory; Meiklejohn doesn’t care about the speaker, just that the speech gets out.  That’s why PR, overbreadth, and vagueness doctrine, which protect the role of the speaker as citizen, are not found here.  Why PD doesn’t include CS is just a social construction – can’t define it, but it’s there.


3.  Bolger v. Youngs Drug Products (1983)


F: Ban on mailing unsolicited ads for contraception.


H: Struck down.  Can’t reduce the “adult population to reading only what is fit for children.”


Notes: Why is this CS?  Only identifies manufacturer on the last page.  Is it proposing a comm. transaction?  How do we know what an ad is?  If a corporation is engaging in regular PD, like the Mobil ads, presumably that deserves full protection, right?  But on the other hand, we don’t want advertisers to be able to get around regs by harping on political themes, etc.  This is the tension… and so the definitions are non-rigid and durable.  The factors the Ct lists are not determinative - they wouldn’t resolve the Mobil issue.


- is there a distinction between regulating comm speech and comm transactions??   if it’s a transaction, according to Meiklejohn, don’t apply speaker oriented doctrines.  If it’s PD, then we’re in participatory democracy theory, apply those doctrines… Whether the Court characterizes it as CS or CT will depend on state’s justification.  2 issues:


1) Relationship between speaker and audience, as perceived by the Ct.  Autonomy (like a newpaper – the reader might know it’s trash) or dependence (like the consumer products safety board, which all the people rely on) ??


2)  State’s justification – is it to suppress info so people won’t have it, or to protect consumers from undue influence; provide warnings/disclaimers etc.


In PD, autonomy is a premise… but in CS, state can intervene to make sure it’s autonomous.  The state is thus prevented from affecting free choice, but it can make sure the choice is really free.


4.  Posadas (1986)  Rehnquist, dissenter in VA Board and Central Hudson, distorts the test by employing it for his own value.


F: Puerto Rico wanted to fill casinos with tourists, not locals, so vastly curtailed right of casino owners to advertise directly to residents.  Regulations banned specific words, and ads had to be cleared by gov’t before running.


H: Court upholds this!  Since it’s lawful and not misleading, go to last 3 Central Hudson prongs.  Regulations were not more extensive than necessary… “greater includes the lesser” theory – if we can ban the activity completely, we can surely ban the advertising.


Notes: A Meiklejohnian nightmare.  And as to the application of the Central Hudson last 3 prongs, this is ridiculous.  2) Gambling leads to crime, but you allow all kinds of it!  3) Complete deference… 4) Narrow?!  No burden is placed on the state here!  This is basically “good enough”… this is the exact opposite of the heavy burden placed on the State in Central Hudson!  see notes 4/8.  Rehnquist basically says regulating CS is just like a transaction.  And the “greater includes the lesser” theory is clearly wrong – i.e., just because I can forbid you from going on my military base, I can’t forbid all blacks from going on my base!


5.  U.S. v. Edge Broadcasting (1993)


F: 


H:


Notes: more deference, just like Posadas….


6.  Florida Bar v. Went For It (1995)


F: State requires 30-day cooling off period before allowing lawyers to send direct mail solicitations to tort victims and their relatives.


H: 5-4 decision; free speech rights of lawyers outweighed by state interests in victims pain “while wounds are still open,” and interest of the bar in forestalling the public outrage over such solicitation. 


Dissenters argue that 30-day rule hurts accident victims because it deprives them of info crucial to making a claim.


Notes: Not as deferential as Posadas.  2nd state interest is a parasite onto the 1st.  So within PD, we don’t allow civility norms.  Within CS, where the interest is in information… but this isn’t CS, apparently!  That’s why there’s no interest in ruling out the privacy interest.


So there are 3 ways we can regulate speech:


1)  Regulate the transaction so those who participate are autonomous.


2)  Regulate the transaction so that we don’t suppress accurate information to autonomous individuals.


3)  Just like a TPM regulation (a la Went For It)


7.  44 Liquormart (1996)


F: R.I. prohibits all advertising of liquor prices, except for price tags.  Even ads referring to out-of-state sales were prohibited.  State’s justification is that advertising leads to lower prices, which leads to increased consumption….


H: All 9 strike it down, but no majority opinion.


Stevens for 3: Strict scrutiny should apply to a complete prohibition on the dissemination of truthful, nonmisleading commercial messages for reasons unrelated to the preservation of a fair bargaining process.


Stevens for 4: Statutes fail strict review, and even fail less strict Central Hudson standard, esp. prong 3 – no evidence that prohibiting price advertising would significantly curtail alcohol consumption.  Also prong 4, since ban is more extensive than necessary – could’ve just raised taxes, limited purchases, or had an educational campaign.  And the “greater includes the lesser” theory is bad (and other justices seem to agree, maybe even 6).  So Posadas is now heavily disfavored.


O’Connor for 4, concurring in the result: agrees that prong 4 is not satisfied.  Doesn’t want to completely overrule Posadas, and doesn’t want to use more rigorous scrutiny where state is pursuing goals that don’t relate to combating deception or unfair bargaining.


Thomas: Closest to giving CS name protection as political speech.  In cases where state asserts interest to keep users ignorant to manipulate their choices in the marketplace, the Central Hudson test shouldn’t be applied.  This is per se illegitimate.


Scalia punts.


Notes: Stevens’ does a frontal attack on Central Hudson, so at least 4 don’t like it (w/ Thomas).  Thomas is the only one to do flat-out Meiklejohnian analysis – p. 520 – attack the central point: the state’s bad justification!  O’Connor is far from the deference of Edge/Posadas in her articulation of the last prong of the Central Hudson test.  She’s anti-Posadas, too, and Rehnquist (author of Posadas) joins her!


B.  Public Forum Doctrine: PR, viewpoint disc, and discretion can happen all the time in some places!  We’ll now see the boundaries of these doctrines..


0.  Davis syllogism: this is the Holmes case.  State property is just like private property; it can shut off all access, so it can discriminate as to who has that access.  The syllogism:


- major premise: when gov’t acts in proprietary capacity, it can abridge speech.


- minor premise: gov’t acts in proprietary capacity in the park


- conclusion: gov’t can abridge speech in the Park


½: Hague v. CIO: only attacks minor premise!  But starts line of cases overruling Davis.


1.  Adderley v Florida (1966)


F: Civil rights protest segregation outside a county jail; convicted of trespassing.


H: Jails not a public forum, not open to the public.


Notes: What made it illegal is that the sheriff asked them to leave. The sheriff’s decision was entirely discretionary, so why not strike it down?  B/c it’s just like the major premise of Davis: if it’s within my capacity, it’s not an abridgement of speech.  Jail is not traditionally open to the public for speech.  THUS the Davis syllogism only applies to NON-PFs, and the dividing line between the two is only tradition.


2.  Grayned v. Rockford (1972)


F: Anti-noise ordinance prohibits anyone from making noise or interfering with the peace of a school where classes are in session.


H: Upheld.


Notes: decided on grounds of incompatibility.  This speech is incompatible with the normal activity of the school.


- finally attacks Davis major premise: you can’t regulate speech until you’ve got a good reason!


- collapses the whole notion of two kinds of property… asks the same questions of all gov’t property.


- this test would probably be overrestrictive if applied to all places, because in a genuine PF, where normal speech rules apply, you’ve got to tolerate a fair amount of incompatibility.


3.  Greer v. Spock (1976)


F: 


H: Military bases may be placed off-limits to political speakers.  Purpose is to train soldiers, not provide a PF.  Also, military is supposed to be politically neutral, and under civilian control.


Dissent (Brennan and Marshall) thinks that expressive activity should be permitted as long as they’re compatible with the activities occurring there.


Notes: rejects Grayned and is the modern progenitor of PF doctrine.  This is not a PF, the court says… so we’re back to Adderley for the time being.


4.  ISKCON v. Lee (1992) this is the current state of the law…


F: Is airport terminal a PF?


H: No.  Rehnquist says, PFs have two characteristics:  1) Traditionally been used for purposes of assembly and expression, and 2) principal purpose is free exchange of ideas.  Airports don’t satisfy either test.


Kennedy’s dissent: tradition shouldn’t be the primary test for PF.  Open, public spaces and thoroughfares should be PFs regardless of their history.  For Kennedy, the test should be 1) physical similarities with other PF, 2) gov’t permitted broad access to the property, 3) would expressive activity tend to interfere significantly with the uses to which the gov’t has dedicated the property.  Basically applies TPM doctrine, Post says.


Notes: Modern judges won’t follow the equal access = open access idea, so if you open it to someone, you’ve got to open it to all.


WHY would you ever use the test of tradition for PF?  Why lock in the status quo of 1850 or whatever?  O’Connor seems to think that whether you can shut it down or not is determinative. (i.e., a real PF can’t be shut down).  Kennedy seems to be edging closer to Grayned.


Post’s ideas on what the dividing line is:


Follow Grayned – only regulate in accordance with whatever the purpose of the institution is.  Here the state can purposefully manage your speech because the org is trying to effect a stated goal of democracy.


Orgs are non-democratic, and it’s this distinction that really distinguishes PF and NPFs!  Go back and the cases confirm this.  In a PF, regular 1A principles apply.  In non-PF, organizational logic applies, like Grayned.  Thus the Q is, are actors conducting their speech within an organizational role?  In a PF, people haven’t accepted managerial authority.


C.  Managing Speech within Governmental Institutions


1.  Tinker (1969)


F: High-school students suspended for wearing black armbands in opposition to Vietnam War.  School officials had banned this two days before, in anticipation of such a protest.


H: Ban violates 1A rights.  Fear of controversy wasn’t good enough reason to ban expression.  Lack of content-neutrality demonstrated by fact that other political symbols like buttons were permitted.  But court indicated that if student action had “materially and substantially interfered with the requirements of appropriate discipline in the operation of the school,” officials would have been justified.


Notes: Court basically conducts an independent review to see if there’s disruption.  The virtue being protected here is democratic education – we’re trying to prepare citizens that will think for themselves, so it can’t be within the function of the school to get someone to shut up just because you don’t agree with them. (as distinguished from civic education that we presumably receive in college, where the purpose is to advance knowledge, like the MOI – this depends on civility, so we can all talk to each other.


2.  Hazelwood School Dist. (1988)


F: Principal decided not to run two articles in the school newspaper.  One about students experience with pregnancy, and other with impact of divorce.  Principal thought stories might identify students, and that references to birth control are inappropriate.  Also thinks second story doesn’t give parent chance to respond to allegations.


H: Upheld his decision.  Where school sponsors an activity, the right to restrict student speech is greater (esp. since the paper represents the school).  Officials may control so long as their actions are “related to legitimate pedagogical concerns.”  Passes this reasonable relationship test.


Notes: what’s the vision of education here?  The Authoritative School District teaches civility and adherence to community norms.  “Awaken the child to community values,” p. 1037.


But why defer to the school so substantially?  The expertise of the principal compared with the federal judges?  When is deference appropriate?  When the mere fact of judicial review will disrupt the authority of the institution… when the practical effect of subjecting every administrative decision to judicial review is to somewhat subvert the authority of the school official.


- If the mission is to make students independent, then review doesn’t impair education because it teaches independence. 


- If the mission is to teach civility, then defer and allow the authority to function as such.  This is shown in Brennan’s dissent - he thinks ind. is the function, so he dissents in Hazelwood.


When the Ct. advocates deference, what universe of decisions are appropriate for deference?  Depends on the kind of decision being made.  If the org. is asking the right question, we’ll defer – i.e., if they’re asking whether the speech is disruptive, rather than asking whether they agree with it or not.


3.  Pickering (1968)


F:  Board of Ed. dismisses teacher for writing letter in newspaper criticizing the allocation of school funds.


H: Rev’d.  Statements of teacher were on topics of public concern and thus it was as if he was a member of the general public.  “Unconstitutional conditions” stuff: employee can’t be subject to any condition, no matter how unreasonable, simply b/c employment could be denied altogether.


Notes: Ct. seems to be asking whether or not the teacher is affecting work authority or work relationships.  Court is inquiring deeply into the institutional structure, the scope of managerial authority.


4.  Branti v. Fickel (1980)


F: 


H: 2 Republican assistant public defenders can’t be dismissed when a democrat takes over.  PD’s effectiveness doesn’t depend on his party affiliation.


Notes: Stevens opinion undermines the rights/privilege distinction.


5.  Connick v. Meyers (1983)


F: Myers, assistant DA, gets unwanted transfer; distributes survey.  DA fires her for insubordination.


H: Sustains firing.  Focuses on issue of public concern… where not an issue of public concern, court gives lots of deference to employer’s judgment.  Where issue of public concern, free speech rights are at stake, so look more closely.  Here, survey wasn’t issue of public concern.


Dissent: criticizes the deference, thinks it’ll make people less likely to speak out against their supervisors… bad especially with public employees, serve the watchdog function…


Notes: here, even beyond deference, we’ve got outright delegation.  Court says, this is up to the org, it can do what it wants.  If speech is of public concern, court will first see whether it’s affected or impaired the org, thus deciding whether to defer or not.  Delegation says this question doesn’t belong in federal court; deference merely says the org is already asking the right question.  This is a model far from the independent review of Tinker.


6.  Waters v. Churchill (1994)


F: P nurse at public hospital fired for statements she says she didn’t make.  Can she be fired on the basis of what her superiors believe she said, even if what she actually said is constitutionally protected?


H: Yes.  Procedures were adequate.  Plurality op. is most coherent of all so far.  If protection attached to what was actually said, as viewed by a court, then employer would have to think about how a court sees it.  Managers should be able to exert authority different from judicial factfinding.  


Notes: Plurality thinks the org wouldn’t function as well if they were subject to judicial inquiry.


7.  Rust v. Sullivan (1991)


F:


H: Congress may say to federally funded family planning clinics, you can’t give abortion advice if you accept federal dollars.


Notes: Majority thinks this isn’t an unconstitutional condition.  Distinquish between a project and a grantee… the condition applies to the project itself, not the grantee, who can do as he/she chooses.  Seems to imply that fed gov’t may use the power of the purse to influence the way citizens/orgs work… lots of strings attached…


When state funds an org, it’s different than operating an org.  First, under unconstitutional conditions doctrine, it can’t leverage the grantee.  As to viewpoint discrimination, who knows!!  See 4/27.


8.  NEA v. Finley (1998)


F:


H:


Notes:


D.  Managing the Broadcast Media


1.  Arkansas Educational Television Comm’n (1998)








