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I What is Constitutional Law?

A. Constitution

In its broadest sense, “constitution” means country’s basic law;  in U.S., it’s a written covenant, an organic instrument, that both grants and limits governmental powers.  Only about 6k words – a skeleton with elastic joints.

1. Law structuring state action.

a. Vertically through federalism

i. Founders’ unique contribution to political theory

ii. "In the compound republic of America, the power surrendered by the people is first divided between two distinct governments, and then the portion allotted to each subdivided among distinct and separate departments.  Hence a double security arises to the rights of the people.  The different governments will control each other, at the same time that each will be controlled by itself." -- Fed’st 51, quoted in Kennedy & O’Connor concurrence Lopez
iii. “Federalism is rooted in the knowledge that our political liberties are best assured by limiting the size and scope of the national government . . . In the absence of clear constitutional or statutory authority, the presumption of sovereignty should rest with the individual states.” –Reagan’s “Statement of Federalism Principles,” 1986

b. Horizontally through separation of powers 

i. To function most productively, ea. dept. of govt. must have a will of its own with as little dependence on the other depts. as possible.

ii. However, all this independence could get out of hand if the coordinate departments were answerable only to the people & not to each other.

iii. By assigning competing interests to the branches of govt., even to the two chambers of the legislative branch, ambition counteracts ambition. – Fed’st 51

c. Universally, through all the instruments of government, to guarantee individual rights. 

2. Based on radical whig theories of government

a. Power is voracious & must be limited to prevent tyranny.

i. Even democratic power can be tyrannical 

(a) “[The legislature’s] powers being at once more extensive, and less susceptible of precise limits, it can, with greater facility, mask, under complicated and indirect measures, the encroachments which it makes on the coordinate departments . . . A mere demarcation on parchment of the constitutional limits of the several departments, is not a sufficient guard against those encroachments which lead to a tyrannical concentration of all the powers of government in the same hands.” – Fed’st 48.

(b) “In framing a government which is to be administered by men over men, the great difficulty lies in this: you must first enable the government to control the governed; and in the next place oblige it to control itself.” -- Fed’st 51.

ii. Majority rule becomes tyrannical if there are no protections for minority rights.

(a) Pluralism within a republic helps to insure that there is no fixed majority.  -- Fed’st 10

(b) Constitutional limits on majority powers determined by judiciary.  But to be sure it does not become tyrannical or the plaything of coordinate branches , it has (1) neither sword nor purse, and (2) lifetime tenure to insure independent judgment.  -- Fed’st 78

b. Govt. has two legit. ends: promote stability & insure individual liberty.  (Fed’st 37)

3. Amendable

a. Written into it is the amendment process (CART V)

i. 2/3 both houses OR 2/3 state legislatures propose Amendment

ii. ¾  states ratify through either special conventions or legislatures

b. Judicial review fills in the details left out of the document and, in the process, reshapes the meanings of its clauses.

c. Not subject to statutory revision – the last bastion of common law.

4. Parts of the text

a. Preamble:  “We the People . . . in Order to form a more perfect Union . . .”

i. [Who’s the ‘we’?]

ii. [To what did it consent?]

b. CART I:  Legislative Branch

i. § 1: Vesting Clause – All legislative powers herein granted vested in Ho. o’ Reps. & Senate

ii. § 3:  Election of Senate (by state legislature until CAM 17 1912)

iii. § 5:  Each Ho. judges qualifications of its own members, determines its own proceedings, publishes the unsecret parts of its proceedings incl. how ea. member votes

iv. § 7: Legislative Process

(a) Revenue bills originate in lower chamber but Senate may propose amendments

(b) Bills go through both ho.s then to Pres. who can veto.  (10 days silence = assent)

(c) Ho. & Senate can override veto by 2/3 vote ea.

(d) No secret ballot on veto override.

v. § 8:  Congressional Powers (selected)

(a) lay & collect taxes, duties, imposts, excises (which must be uniform throughout U.S) to  pay debts &  provide for common  defense & general welfare of U.S.

(b) regulate commerce with foreign nations, & among the several states, & w/ the Indian Tribes
(c) constitute tribunals inferior to the S.Ct.

(d) declare war . . . make rules in re captures on land & water

(e) make all laws necessary & proper to carry out the foregoing powers & all others vested by this Const’n in the U.S. or any dept or officer thereof
vi. § 9:  Congressional Thou Shalt Nots (see also CAM I below)

(a) pass ex post facto laws

(b) give preference to one state over another in regulating commerce

(c) dip into the treasury w/o first making an appropriation

(d) neglect to publish fr. time to time an acct. of receipts & expenses

vii. § 10: State Thou Shalt Nots

(a) enter into any treaty, alliance, confederation, or compact with another state or a foreign power

(b) coin money or issue bills of credit

(c) pass ex post facto laws

(d) w/o Congressional approval levy duties on imports or exports except as necessary to execute inspection laws; keep troops or ships of war in times of peace; make war

c. CART III:  Judicial Branch

i. Vesting Clause – judicial power of U.S. vested in one S.Ct. & in inferior cts. as Congress may est’sh.

ii. Fed’l judges appt’d during good behavior, pd, no salary cuts.

iii. Cases & Controversies – Judicial power extends to all cases in law or equity arising under Const’n, U.S. laws & treaties, & to all controversies to which U.S. shall be a party or involving citz of diff. states or 2 states

iv. S.Ct. Original J’diction – cases affecting ambassadors or other public ministers or those in which a state shall be a party.

v. S.Ct. Appellate J’diction – both as to law & fact in all other cases aforementioned w/ such exceptions as Congress shall make

vi. Right to Jury Trial – all criminal cases except impeachment; in state where crime committed or, if not committed w/in a state, where Congress directs

d. CART VI: Supremacy Clause

i. Const’n & U.S. laws made in pursuance thereof & U.S. treaties shall be the supreme law of the land

ii. Judges in every state bound thereby

iii. Fed Senators, Congresspersons; state legislators; all fed & state executive & judicial officers bound by oath to support Const’n

iv. Oath does not impute religion: no religious test shall ever be required as a qualification for office or public trust

e. CAM I: Congress shall make no law

i. respecting an est’t of religion or the free exercise thereof

ii. abridging freedom of speech or of the press

iii. abridging the right peaceably to assemble & to petition govt. for redress of grievances.

f. CAM IX: Enumeration in the Const’n of certain rights shall not be construed to deny or disparage others retained by the people.

g. CAM X: Powers not delegated to the U.S. by the Const’n, nor prohibited by it to the states, are reserved to the states respectively or to the people.

h. CAM XI: Fed judicial power does not extend to suits a/g a state by Outsiders

B. Constitutional Interpretation

1. Textual

a. Every word of Const’n is not equally significant; explicit passages usually trivial.  As an instrument of limited powers, what is not expressed as important as what is.  

b. “Textual arguments rest on a sort of ongoing social contract, whose terms are given their contemporary meanings continually reaffirmed by the refusal of the People to amend the instrument.” – Philip Bobbitt

c. Justice Hugo Black (FDR appointee): Judges’ decisions must not depend upon prudential or political judgment but upon the words of the text.  Collateral sources are not relevant to judicial interpretation, nor is precedent.  In fact, judges’ are to serve as mere conduits of the document.

2. Historical 
a. Doctrine: if judicial authority is viewed as resting on law then judicial decisions (precedent) are themselves a source of constitutional law.  All rules laid down in prior decisions are part of Constitutional law, independent of the text.

i. Doctrinal rules emerge fr. a reasoning process necessarily distinct fr. legislative policy making.  They embody enduring general principles, but they develop to further specific purposes.  When those purposes change doctrines must change.  At the moment of change, doctrine bears its greatest resemblance to policy making. – Bobbitt

ii. Doctrine emerges from specific private disputes but its impact goes beyond the parties before the ct. as a statement of public law.

iii. B/c there is no appeal fr. S.Ct.’s decision, it is tempting to urge that there should be two types of recognized precedent: rulings on constitutionality that would not be subject to further challenge and rulings on unconstitutionality that would be reexamined regularly.  However, having the Ct. itself review its own opinions would likely prove futile as judges’ minds are fixed on stare decisis.  – K.N. Llewellyn (1934).

b. Original intent: if judicial authority is viewed as resting on consent of the governed then framers’ intent as revealed in contemporary documents is a source of Constitutional law. 

c. Responsiveness: if judicial authority is viewed as resting on will o’ the people now (norms) then contemporary values shape Constitutional law.

Marsh v. Chambers (Burger + 5): Is hiring of chaplain to say prayers @ opening of legislative session an “establishment of religion” (CAM I)?  Lemon provided a test for determining whether govt. action violates Establishment Clause: (1) It must have a secular purpose; (2) Its effect must be properly w/in the realm of govt, neither advancing nor inhibiting religion; and (3) It must not foster an excessive govt. entanglement w/ religion.  But majority ignored Lemon to focus on Framers’ intent as embodying will o’ people; rule legislative prayer ok.  [Burger’s concern = social continuity of ideals.]  Brennan’s dissent (Joined by Marshall): Primary flaw in majority opinion = ignoring precedent to fix Est’t Clause in its (arguably) original meaning rather than recognizing the “inherent adaptability” of the Constitution to further broad purposes & shared ideals.  

3. Structural 

Reading passages of the text in relation to other passages with an eye to preserving chex & balances, federalism, separation of powers, and judicial review.

4. Prudential 

Mix of interpretive modes coalescing around a rationalist motive.

II Who Says?

A. Judicial review

1. Horizontal prerogative

a. Fed’st 78

i. The Const’n is one of ltd powers & limitations on legislative authority “can be preserved in practice no other way than through the medium of courts of justice, whose duty it must be to declare all acts contrary to the manifest tenor of the Constitution void.”

ii. Legislative bodies cannot monitor their own adherence to supreme law (Const’n); interpretation of laws (both the Const’n & deriving fr. legislative acts) is the “proper & peculiar province” of the courts.

iii. Courts are least threatening body of govt., having neither sword nor purse, therefore most trustworthy as guardians of law over politix.

b. Marbury v. Madison(Marshall, 1803)

i. Does Marbury have a right to his commission as justice o’ peace?  Yes.

ii. Having been deprived of his commission, does Marbury have a remedy at law?  A writ of mandamus ordering the Sec’y o’ State to deliver the commission is the proper remedy.  

iii. Does the Supreme Court have the power issue the writ?  

(a) No, b/c Judiciary Act §13 empowering the S.Ct. to do so conflicts w/ the plain meaning of the Constitution.  

· Marshall strained to find that § 13’s mandamus clause depended on original j’diction – obvious meaning is that it is available if ct. already has j’diction. (First it sez when S.Ct. has “exclusive” j’diction; it then sez when it shall have appellate j’diction & in the same sentence sez that it is empowered to issue writs of mandamus “to any [cts. apptd.], or persons holding office under the authority of the United States.”)

· Marshall’s argument invokes text but relies on ethos: if the text is not read the way I say, it is meaningless and the principles of our govt. do not allow the Const’n to be read as meaningless.

(b) When a legislative act conflicts w/ it, the Constitution, as the supreme law of the land which cannot be altered by any ordinary legislative act, governs. 

(c) As for interpreting the Constitution, Marshall held “It is emphatically the province &  duty of the judicial department to say what the law is.”

iv. [Most commonly read narrowly to mean Ct. will not enforce unconst’l law.]

c. Does the judiciary have the ultimate say on what the Const’n means & must coordinate branches abide by its holdings?

i. TJ: ea. branch of govt. decides what Const’n means in its own sphere

ii. AJ: Ct.’s decisions do not control Congress or Exec.

iii. AL’s first inaugural: Ct.’s decisions are binding on the parties and worthy of respect by other branches of govt. considering parallel cases, but they should not be viewed as establishing public policy.

iv. FDR: Ct.’s declaration that similar legislation is unconstitutional should not stop Congress fr. passing necessary economic recovery measures

v. Warren Ct.: Marbury “declared the basic principle that the federal judiciary is supreme in the exposition of the law of the Constitution, and that principle has ever since been respected by this Court and the Country as a permanent and indispensable feature of our constitutional system.”  (Cooper v. Aaron at 18.)

d. Hand-Wechsler debate

i. Hand: Const’n does not grant Ct. power of review – justified as a prudential measure in legitimizing a new govt.  Ct. becomes a 3d legislative chamber.

ii. Wechsler: CART VI ¶ 2, “This Constitution, and the laws of the United States which shall be made in pursuance thereof . . . shall be the supreme law of the land; and the judges in every State shall be bound thereby, anything in the Constitution or laws of any State to the contrary notwithstanding,” + CART I § 8 ¶ [last], [Necessary & Proper Clause empowers Congress to make laws to carry out powers vested by the Const’n in govt. o’ U.S.] + CART III § 2, ¶1, [Judicial power extends to all cases arising under Const’n & laws of US & to all cases in which US a party] = Const’l grant of power to judiciary to review legislative acts if challenged by litigation.

iii. [C. Black seconds Wechsler’s Supremacy Clause argument w/ the observation that it is unthinkable that framers meant for state judges to determine constitutionality of state acts but did not intend for fed’l judges to have the same power regarding fed’l acts.] 

2. Vertical reach

“I do not think the United States would come to an end if we lost our power to declare an Act of Congress void.  I do think the Union would be imperiled if we could not make that declaration as to the laws of the several States.” – Justice Holmes

a. Can S.Ct. take appellate j’diction over state s.cts.?

i. Supremacy Clause (CART VI ¶ 2) making state laws & constitutions subordinate to Const’n & fed’l laws justifies fed’l review of state acts.

ii. Uniformity of Const’l interp’n justifies S.Ct. review of all const’l decisions.

iii. State challenges to federal judicial authority take three forms:

(a) Denying that federal courts have the exclusive right to interpret the Const’n.

(b) Denying that federal court interpretations bind the nation.

(c) Asserting that specific federal decisions need not be obeyed.

iv. S.Ct. will not review state decisions if they rest on “independent & adequate” state law grounds.  “Independent & adequate” not met if:

(a) Circumstances give rise to the inference that the state ct. is interpreting state law with intent of evading federal question & denying litigant a federal right.  OR

(b) State law, though honestly upheld, throws obstacles in the way of enforcing federal rights & must be struck down as unconstitutional. (Williams v. GA, 1955.)

Martin v. Hunter’s Lessee(1816) VA citizen willed his land to English nephew, Martin, 1781.  VA subsequently passed acts confiscating lands of those who had been Britcitz or loyalists during War -- nicked Martin’s turf, granted it to Hunter.  VA s.ct. (called “Ct. of Appeals”) for Hunter, but S.Ct. for Martin who claimed VA law violated US treaties.  VA s.ct. refused to follow order so back up to S.Ct., J. Story:  (1) Const’n’s structure grants S.Ct power of vertical review:  CART VI ¶ 2 (Const’n, laws & treaties of US supreme over state const’ns & laws); CART III (S.Ct. has original or appellate j’diction over all cases arising under US laws & treaties) (2) Judiciary Act § 25 granting S.Ct. j’diction in this case must be constitutional since passed by the framers (3)  No other state has ever challenged constitutionality of S.Ct. review of state decisions.

Cohens v. VA (1821): Brothers busted for selling Congressionally authorized D.C. lottery tix in VA.  Marshall shored up Story’s opinion in Martin: (1) CAM XI does not prevent S.Ct. fr. exercising j’diction when case brought by a state against citz of another state (it only covers when citz bring suit against state). (2) Fed’l judicial power “extends to all cases arising under the constitution or laws of the United States, whoever may be the parties.” (3) Like Story before him, emphasized that Const’n represents the sovereign will of the people & must be protected fr. political challenges (4) “Good behavior” tenure makes fed’l judges more likely to uphold the Const’n than state judges who can be dismissed by legislatures.

Michigan v. Long (1983): The S.Ct. will treat as reviewable any state ct. ruling that is not absolutely clear about its bases.

b. What does it mean when fed’l ct. declares a practice unconstitutional?

i. Private-law cases bind those party to them, but declarations of unconstitutional practices are public law pronouncements dependent on executive, legislative, or voluntary action to bind those not party.

ii. Worcester v. GA (1832): Worcester popped for violating GA law requiring all white people residing in Cherokee territory to swear allegiance to GA & obtain a license fr. the govr.  Marshall declared the law unconst’l, but AJ took no action to enforce the ruling & GA ignored it.  Worcester eventually gave up legal battle, accepted pardon.

iii. Brown I & II (Warren +8, 1954-55): Segregated schools violate the EP Clause; segregated school districts must make a “prompt & reasonable start” to desegregate “with all deliberate speed.”

iv. Cooper v. Aaron (1958): Between Brown I & II, Little Rock Sch. Board came up w/ a desegration plan approved by the District Ct.  State then passed const’l amendment requiring official disobedience of Brown.  Govr. called out troops to prevent enforcement of desegregation plan, District Ct. ordered enforcement, & govr’s troops defied order.  District Ct. then issued an injunction to govr’s troops who stood down in response.  After fed’l troops who came in to enforce the plan left, school district asked for delay.  District Ct. said ok, Appellate reversed, S.Ct. affirmed appellate decision.  All 9:

(a) “The constitutional rights of respondents are not to be sacrificed or yielded to the violence and disorder which have followed upon the actions of the Governor & Legislature.” (Op. 16)

(b) Brown binds govr. & state legislature b/c it rests on the authority of the Const’n which is the supreme law of the land (CART VI) and “No state legislator or executive or judicial officer can war against the Constitution w/o violating his undertaking to support it.”  (Op. 18)

(c) Marbury “declared the basic principle that the federal judiciary is supreme in the exposition of the law of the Constitution.” (Op. 18)

(d) “The principles announced in that decision [Brown] and the obedience of the States to them, according to the command of the Constitution, are indispensable for the protection of the freedoms guaranteed by our fundamental charter for all of us.  Our constitutional ideal of equal justice under law is thus made a living truth.”  (Op. 19-20)

(e) Frankfurter’s concurrence: “While Arkansas is not a formal party in these proceedings and a decree cannot go against the State, it is legally and morally before the Court. . . . The State ‘must . . . yield to an authority that is paramount to the State.’”  (Op. 22)

B. Limits to judicial review

1. Textual commitment

a. Article III § 2, ¶1 restricts judicial power to all cases arising Const’n, fed laws & treaties; affecting ambassadors, other public ministers & consuls; under admiralty & maritime j’diction; to controversies to which U.S. party; betw. two or more States; citz of different States, citz of same State claiming lands under grants of diff. States, & betw. State, or citz thereof, & foreign states, citz or subjects.

b. Article III § 2, ¶ 2: In all cases affecting ambassadors, other public ministers & consuls, & those in which a State is party, S.Ct has original j’diction.  In all the other cases before mentioned, S.Ct has appellate j’diction, both as to law and fact, w/ such exceptions, & under such regulations as Congress shall make.

Marbury: Sec’y o’ State does not count as a “public minister,” therefore Ct. can only issue him a writ of mandamus on appeal, not under original j’diction.  [twisted reading of § 13]

2. Prudential considerations

a. Court has developed self-limiting rules to preserve 

i. judicial function (grounded in concrete factual disputes)

ii. Ct’s legitimacy

iii. separation of powers

Ashwander v. TVA (1936) (Brandeis concurrence): Cts. want to avoid passing on the constitutionality of acts of Congress until obliged to do so as part of judicial function.  When must, will avoid making constitutional rules broader than required to settle the actual dispute.

b. S.Ct. will not give advisory opinions nor rule in collusive suits.

i. 1793 Justices told GW: (1) advisory opinions interfere w/ chex & balances (2) S.Ct. is a court to hear cases & controversies – extrajudicial decisions are best made by heads of exec. depts.

ii. Strict necessity doctrine: Ct. will not rule on cases before it’s necessary to do so, after it’s necessary, or when it isn’t necessary at all b/c the parties are in fact in agreement.  (Rescue Army v. LA, 1947)

Muskrat v. US (1911): Congressional act privatizing ownership of Cherokee lands amended to allow more people to claim the land & to further restrict alienation.  Act gave standing to sue on the amendments w/ US as named ( & j’diction in Ct. of Claims, appeal to S.Ct.  When (s sued on the amendments, S.Ct. ruled that jurisdictional measure a pretext to test validity of Congressional acts w/o waiting for case or controversy to develop b/c (1) named ( had no real interest in matter, and (2) statute empowered Ct. to decide only the Const’l issue, not issues specific to a case (e.g., whether one of the parties was Cherokee.)

c. Final judgment

i. S.Ct. won’t issue an opinion unless its judgment will be final.

Hayburn’s Case (1792): Statute provided that ct. decisions regarding veterans’ pensions were to be reviewed by Sec’y o’ War then submitted to Congress for approval & funding.  District Ct. refused to take a pension case; Sec’y o’ War sought writ o’ mandamus fr. S.Ct.; case was moot before Ct. heard it, but in report of dismissal fn. said no decision of any US ct. could be reviewed by Congress b/c Congress’ only judicial power = impeachment.

ii. Generally, the S.Ct. will only hear cases in which there has been a final judgment rendered in 

(a) the highest state ct.

(b) a U.S. Ct. of Appeals

(c) 3-judge fed’l district ct.

3. Standing

a. Before reaching the merits, fed’l cts. must determine whether (s are the proper party to bring the matter before the ct.  In order to make that determination, pro’ly have to look @ merits.  If legal rights are being asserted, where is the distinction betw. standing & the merits?

· Brennan’s dissent Warth: “[C]ourts cannot refuse to hear a case on the merits merely because they would prefer not to.” (Op. 520)

· Brennan’s dissent Valley Forge: “[CART III] was designed to provide a hospitable forum in which persons enjoying rights under the Constitution could assert those rights. . . . The drafters of the Bill of Rights surely intended that the particular beneficiaries of their legacy should enjoy rights legally enforceable in courts of law.”  (Op. 493-94)

b. ( has burden of showing standing which, in the face of a summjudg motion, requires evidence to support allegations (Lujan).

c. Article III

i. Personal & concrete interest 

(a) common-law rights, personal & economic (tort, contract, property)

(b) Constitutional rights

Valley Forge (Brennan’s dissent): The Establishment Clause creates a legal right in citizens to sue when they are injured by a violation of the clause.  As taxpayers, citizens are injured whenever govt. resources are expended on religion.

ii. Actual or imminent harm

iii. Caused by defendant

(a) “fairly traceable to the challenged action of (” out of Simon v. Eastern KY in which indigents had no standing to challenge IRS ruling b/c injury’s connection to act only speculative.

iv. Redressable by court

(a) (s challenging govt. regulation of elseone must show that the regulated third party will respond or has responded to the regulation in such a way as to cause a redressable injury to (.  (Lujan)

Lujan (Scalia + 6): Defenders of Wildlife invoked “citizen suit” provision of Endangered Species Act (see “Prudential” below) to challenge Sec’y-of-Interior’s failure to extend act’s coverage to critters outside U.S.  Failed to show actual or imminent, personal & concrete harm to its members fr. fed’l funding of programs abroad that threatened endangered species.  Nor did it satisfy the ct. that cessation of fed’l funding to those programs would save endangered species.

Bennet v. Spear(Scalia + ?): Under the same provision of ESA, ranchers & irrigation districts sued on the grounds that by protecting fish through overenforcement the Sec’y of Interior was about to cause them concrete personal economic harm redressable by the ct.  S.Ct. overturned decisions below denying standing b/c (s fell outside zone of interests ESA sought to protect (aesthetic & environmental).

Valley Forge (Rehnquist + 4): Members of AmsUnited4Separation did not suffer a personal, concrete harm when govt. gave property to religious org’n.  Rehnquist’s argument for not reaching the merits: (1) Judicial function: there isn’t adversity here betw. the parties b/c V.F. didn’t get smth AmsUnited4Separation wanted; (2) Legitimacy: judicial power should not be weakened through use on behalf of ( who has not suffered cognizable injury; (3) Separation of powers: Ct. must shrink fr. confrontation w/ other branches when (’s complaint outside the zone of interests to be covered by the particular statute or const’l guarantee.  Brennan’s dissent (Joined by Marshall & Balckmun): The zone of interests covered by the Est’t Clause incl. all taxpayers – cites precedent (Everson v. Bd of Ed, 1947 en banc) & Framers’ debates – b/c taxpayer is injured whenever Treasury resources to which he has contr’d are put to illegal (unconst’l) uses.  

Warth (Powell + 4): Low-income (s sued for violation of 42 USC 1981, -82, -83 rights, created by Civil Rights Acts c. 1870-77, alleging that Penfield’s zoning laws prevented them fr. living there.  Lacked Art. III standing b/c factual allegations of harm based on state of the world, with no evidence of a causal link betw. (’s conduct & (s’ harm.  Cts. cannot redress statoworld conditions.  Brennan’s dissent (joined by Marshall & White): low-income (s & frustrated builders showed enough to survive summjudg for lack o’ standing: actual, personal, concrete economic harm caused by zoning scheme & redressable by Ct. By treating ea. group of (s as if it were prosecuting its own lawsuit, Ct. refused to recognize that the interests are intertwined & the standing of ea. depends on that of the others. (See also below.)

Allen v. Wright(O’Connor + ?, 1984): black parents had no standing to sue IRS for perpetuating segregation by giving tax exempt status to discriminatory private schools b/c causation & redressability speculative.  Brennan’s dissent (Joined by Stevens & Blackmun): Majority is using the standing doctrine to reflect its views on the merits.

d. Prudential

i. Interests protected:

(a) statutory rights (created through legislation)

· Congress cannot override Art. III standing, but can create rights in addition to common-law & Const’l rights.  (Warth, Lujan, Raines v. Byrd)

· Raines v. Byrd Rehnquist fn: Congress cannot erase Art III standing but it can eliminate prudential standing limitations by granting particular (s the right to challenge an act’s constitutionality.  Such grant of standing reduces chance of conflict betw. legislative & judicial branches when ( sues.

(b) “any other interest the Court considers important,” e.g. aesthetic, environmental.

Lujan: In Endangered Species Act, citz given standing to sue on their own behalf to enjoin anybody, incl. U.S., fr. violating its provisions or against Sec’y o’ Interior for failure to perform nondiscretionary duty.  Before such standing can take effect, however, ( must prove CART III standing.

Bennett v. Spear: Invoked same provision (see above).

FEC v. Akins (Breyer + 5, 1998): Fed’l Election Campaign Act gave standing to any person who believed act had been violated.  Ct. found voters seeking info on a particular PAC (1) w/in the zone of interests to be protected (2) injured when unable to get info on that PAC, & (3) their grievance was redressable by the Ct.  Scalia dissent (Joined by O’Connor & Thomas):  Conferring standing on citz to compel govt. to enforce laws unconstitutionally transfers Exec. power to cts.  [Disapproves of legislature empowering private citz to use courts to resolve issues of public rather than private law; figures such things better resolved through political process]

Raines v. Byrd (Rehnquist + ?, 1997): Line Item Veto Act [Prez can X out appropriations items on bills; legislative override possible] incl. provision that any member of Congress could bring suit challenging act’s constitutionality.    A few senators brought suit; Ct. said generalized grievance & (s have adequate remedy through political process.  Souter, Ginsburg concurrence: W/ these (s it’s a political question; if Prez exercises power, some citz will have Art. III standing & we can hear fr. them.*  [Ripeness]  Stevens, Breyer dissents: (1) Const’n confers a right on legislators to legislate & act’s transfer of legislators’ power to Prez = concrete personal actual injury caused by the act & redressable. (2) There is real adversity here & the harm is concrete, albeit official rather than personal.  But Coleman est’d that an official harm can count as personal, so if those guys had standing these guys do.

· Clinton v. NY: Prez vetoed kickback to NY & tax deferral to food processors; NYC & Potato Growers had standing & the act declared unconst’l per Art. I §7.

ii. 3d-party standing usually not allowed.  Exceptions:

(a) “close relationship” betw. interests of  ( & those of (
· bartender-cust’r [variation of buyer-seller]  (OK law permitting women to buy 3/2 beer younger than men)

· dr.-patient (drs. petitioning for abortions on behalf of patients)

(b) ( who meets other standing requirements can assert interests of those who are unable or unlikely to assert their own “interests”

· criminal ( can protect prospective jurors fr. discrimination

iii. Generalized grievance by itself insufficient for standing.  However:

(a) Voters who allege facts showing disadvantage to themselves as individuals have standing to sue.  (Baker v. Carr – Op. 206)

(b) Legislators who allege a concrete injury to their political interests have standing (Coleman v. Miller – (s case found to be a political question) but those asserting a generalized grievance common to all legislators do not (Raines v. Byrd).

(c) Taxpayers can challenge govt. expenditures under the Taxing & Spending Power if they exceed specific Constitutional limits on that power (e.g. the Establishment Clause).  (Flast v. Cohen)

(d) Taxpayers cannot challenge grants of property to religious groups.  (Valley Forge: Rehnquist trying to hedge in Flast by arguing that it applies only to Congressional use of the Tax & Spend Power, not Executive decision authorized by legislation based on Property Clause CART IV § 3)

Warth: Low-income (s: no standing to sue on behalf of builders who wanted to put moderately priced housing in Penfield b/c they didn’t show that the proposed projects would have helped them; taxpayers of nearby Rochester: no standing b/c their allegation that Penfield's zoning caused them economic harm was tenuous @ best – their only real interest was on behalf of 3d parties; builders & housing assns: no standing to sue on behalf of low-income (s b/c they didn’t show injury to their members.  (One assn. alleged that its members living in Penfield were deprived of diversity – Ct. said there’s no statutory right to diversity under the statutes invoked (42 USC 1981, -2, & -3).)  Brennan’s dissent: Focused on Art. III standing: harm alleged showed injury in fact caused by ( & redressable.  

4. Political question

a. If a case is entirely political, it’s not justiciable.  (“Questions, in their nature political, or which are, by the constitution and laws, submitted to the executive, can never be made in this court.” – Marbury)  If, however, the question raised is not entirely political, S.Ct. has a duty to hear it.  (Cohens v. VA: “We have no more right to decline the exercise of jurisdiction which is given, than to usurp that which is not given.”)

b. Determining whether something is a political question requires examination of the substantive merits of the case: does the Const’n empower this branch of govt to take this action?

i. Presidential appts. depend on advice & consent of Senate – they’re purely political & beyond the scope of judicial review. (Marbury)
ii. Guarantee of republican form of govt. (CART IV, § 4) lacks judicially manageable standards of review so claims brought under that clause (challenging the initiative process, eg) are nonjusticiable political questions.  (Luther v. Borden)

iii. Ratification process for state const’ns is a political question b/c neither the Const’n nor statute provide basis for judicial action.  (Coleman v. Miller)

iv. Senate’s rules for investigating articles of impeachment presented by Ho. are purely political & beyond judicial review b/c impeachment trial by Senate is one of the only chex on the judiciary in the Const’n.  (Nixon v. US)

v. Challenges to Pres’s conduct of foreign policy are nonjusticiable political questions (Goldwater v. Carter) though concurring opinion (J. Powell) suggests that if Congress were to challenge Pres. on foreign policy & the two branches were to reach an impasse, then foreign policy might be ripe – the issue shouldn’t be labeled “nonjusticiable.”  Brennan’s dissent: “The issue of decisionmaking authority must be resolved as a matter of constitutional law, not political discretion; accordingly, it falls within the competence of the courts.”

vi. Baker v. Carr test of a political question:

(a) textually demonstrable constitutional commitment of the issue to a coordinate dept OR

(b) uncertain judicial standards for managing the question [feeling of judicial inadequacy or incompetence] OR

(c) requiring a policy determination outside Ct.’s scope OR

(d) resolved by Ct. at the expense of respect for coordinate branches [deference] OR

(e) unusual need to abide by a political decision already made OR

(f) potential embarrassment of conflicting pronouncements fr. various depts. on one question.
Powell v. McCormack: Textual commitment to Congress to determine qualifications of its members restricted to age, citizenship, residency laid out in Art. I § 2, cl. 2.  Ct. found it could hear case about refusal to seat a member for moral turpitude.  Potential embarrassment not a problem b/c S.Ct.’s ruling on Constitutionality = final word on the subject.

5. Ripeness

a. Ct. will not hear cases on issues not yet clearly in need of review.

b. Rarely will Ct. grant pre-enforcement review of statute or regulation.  If declaratory judgment sought, it will consider:

i. Severity of hardship likely to be suffered w/o pre-enforcement review.

ii. Fitness of the issue & the record for judicial review.

Abbott Lab. v. Gardner (1967): FDA labeling order challenged before in force.  S.Ct. said that pre-enforcement review ok b/c the record was sufficient to permit judicial review, the hardship to ( was likely to be great, and the Act challenged did not preclude such review.

6. Mootness

a. ( must have an ongoing injury throughout court proceeding.  If, after filing, conduct causing injury ceases, the case is dismissed as moot.  

b. Exceptions:

i. Wrong capable of repetition but evading review (short duration harm such as pregnancy – Roe v. Wade.)

ii. ( voluntarily ceases the harmful conduct but remains free to resume it at any time (e.g., racially discriminatory hiring practices.)

iii. Class action suits remain live as long as 1 member of the class has a live injury, even if the named (’s case is moot.

advisory opinion (no facts known) ( [ripening] ( criminal case (all facts in) ( [mootness]
III What Powers Does The Constitution Grant Congress?

A. Necessary & Proper Clause

1. How is Congress to carry out its enumerated powers?

a. “Without the substance of this power [Necessary & Proper Clause], the whole Constitution would be a dead letter.” – Fed’st 44

b. McCulloch (Marshall, 1819): MD imposed operations tax on branch of 2BUS.  

i. Does Congress have power to incorporate a bank?  Govt of union, though ltd in its powers, is supreme w/in its sphere of action – though enumerated powers don’t incl. “incorporate banx,” do incl. taxing, spending, etc. for which bank necessary & proper means.  [Marshall gives “necessary” a broad constr’n à la AH to support his vision that purpose of govt. is to exercise power; contrast TJ who wanted ltd govt.]

(a) “The govt. which has a right to do an act, and has imposed on it the duty of performing that act, must, according to the dictates of reason, be allowed to select the means.  . . . The power of creating a corp, though appertaining to sovereignty, is not like the power of making war, or levying taxes, or of regulating commerce, a great substantive and independent power, which cannot be implied as incidental to other powers”  (Op. 409 - 11)

(b) “Let the end be legit, let it be w/in the scope of the const’n, & all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the ltr & spirit of the const’n, are const’l.”  (Op. 421)

(c) “Should Congress, in the execution of its powers, adopt measures which are prohibited by the const’n; or should Congress, under the pretext of executing its powers pass laws for the accomplishment of objects not entrusted to the govt, it would become the painful duty of this tribunal, should a case requiring such a decision come before it, to say that such an act was not the law of the land.  But where the law is not prohibited, and is really calculated to effect any of the objects entrusted to the govt, to undertake here to inquire into the degree of its necessity, would be to pass the line which circumscribes the judicial department, and to tread on legislative ground.  This ct disclaims all pretensions to such a power.”  (Op. 423)

ii. Is MD’s tax const’l?  If a state could tax the fed, it would be indirectly taxing people & property over whom & which it does not exercise sovereignty.

(a) “[S]tates have no power, by taxation or otherwise, to retard, impede, burden, or in any manner control the operations of the const’l laws enacted by Congress to carry into execution the powers vested in the gen’l govt.”  (Op. 436)

(b) States can tax bank’s real estate, just as it can tax any r.e. w/in its borders.

2. Implied powers doctrine: notions of power outta McCulloch
a. Area: Congress can regulate w/in a given area for any purpose

b. Purpose: Congress can use its powers as it likes to achieve legit. purpose.

3. What is the Ct.’s role in determining Congressional powers?


Makes rule
Applies rule


independent review
Ct.
Ct.
Marbury

deference
Ct.
Congress
McCulloch/rat’l basis

delegation
Congress
Congress
political question

a. Marbury:  Ct. sez what const’n means; const’n superior to ordinary legislation; const’n, not any ordinary act, must govern the case to which they both apply.

b. McCulloch: if an act is const’l, Ct. will defer to judgment of legislative body as representative of the will of the people.

c. Baker v. Carr  provides test of poliquest but easier to tell by looking at categories declared poliquest in past decisions.

B. Commerce Clause

1. What does it mean “to regulate commerce . . . among the several States?”

a. Gibbons (Marshall, 1824): NY granted exclusive navigation rights w/in state waters to partners who assigned rights to navigate betw. Elizabethtown, NJ, & NYC to Ogden.  Gibbons, under fed license to engage in coasting trade, ran a competing service.  Ogden sued Gibbons for violating his Xclusive; Gibbons said Xclusive interfered w/ fed right to regulate Commerce.  Marshall said to determine reach of Congress’ power, must first define the terms.

i. What is commerce?: more than traffic: commercial intercourse, incl. navigation

ii. Among the several states?: doesn’t stop at border but may be intro’d into interior; happens w/in states

(a) restricted to that which concerns more states than one

(b) does not reach internal transactions that do not affect other states

iii. When can Congress regulate?: whenever the subject (interstate commerce) exists

(a) By analogy to taxation, Ct. rules that fed & state can both regulate commerce

(b) But fed law pre-empts state if Congress needs to regulate i.c.

iv. What is Congress’ power?: to prescribe the rule by which commerce among states is to be governed. Congress’ power over commerce is plenary [both an area & a purpose power], restrained only by electorate’s power to toss legislators outta office.

2. Doctrinal spurs up to New Deal

a. What is interstate commerce [i.c.]?

i. Not mfg

EC Knight (Fuller, 1895): Govt prosecuted Knight under Sherman Anti-Trust Act (enacted under Commerce Power) to set aside stock acquisitions that would give it virtual monopoly over sugar mfr.  Ct. held SATA not applicable b/c mfg (like extraction) is not part of commerce but precedes it.  Restricted reach of commerce power to commerce itself & that which directly affects it.  [but opinion did not actually restrict application of SATA to future cases b/c contained loophole: evidence didn’t show intent to restrain trade; a direct effect arises fr. intention & that must be proven by litigants]

ii. A stream (man)

Swift (Holmes, 1905): Sustaining SATA injunction a/g price fixing by meat dealers, Holmes said some local activities are part of the stream of commerce and as such can be reached by i.c.  (Purchase in the stockyard part of one commercial transaction that flows across state lines.) 

iii. Anything that crosses state lines . . . maybe

Lottery Case (Harlan, 1903): Shipper of lottery tix sued on grounds that his liberty restrained by fed statute prohibiting shipment of lottery tix into states that prohibited lotteries.  Ct held that carrying lottery tix betw. states is interstate commerce, Congress can regulate it.  [Harm Congress reg’g arising outside state; Congress protecting state fr. harm it has already outlawed.]  Fuller’s dissent: “The naked question is whether the prohibition by Congress of the carriage of lottery tix fr. one state to another by means other than the mails is w/in [Congressional powers].”  It’s absurd to say that anything becomes an article of commerce just by being transported fr. one state to another.  This statute is using the commerce power as a pretext to legislate in an area reserved to the states.

Hammer v. Dagenhart (Day, 1918): Father sued on behalf of self & two minor sons to enjoin enforcement of fed statute prohibiting shipment in i.c. of goods produced in a factory in which, w/in 30 days prior to shipment, kids 14-16 had worked more than 8hrs/day, 6 days/wk, before 6am, after 7 pm.  Ct held that commerce power being used as a pretext to encroach on state police power.  [Harm Congress reg’g arising in the state; state has not taken initiative to battle that harm.]  Holmes dissent: Congress has the const’l power to regulate commerce & an exercise of that power is made no less const’l b/c of its indirect effects.    

b. What is necessary to or affects i.c.?

Addyston Pipe & Steel (1899): Ct found iron pipe mfrs who agreed to restrain competition directly restrained i.c. [Conspiracy to price fix affects i.c.]

2d Emp’rs Liability Cases (c. 1909): Congress’ power to regulate liability of interstate carrier for injury sustained by one emp’ee thru negl. of another not ltd to instances of emp’ees engaged in i.c.  [Injured emp’ees affect i.c.]

Baltimore & OH RR (c. 1910): Fed reg’n of labor practices for those engaged in i.c. extended to all emp’ees b/c impractical to separate emp’ees duties into in-state & outta-state.  [Overworked emp’ees affect i.c.]

Southern RR Co (1911): Federal Safety Appliance Act applies even to RR cars used solely intrastate b/c Congress’ power to regulate i.c. extends to insuring the safety of all persons & property moving in i.c., no matter what may be the source of potential danger.  [Dangerous conveyances affect i.c.]

Shreveport (Hughes, 1914): TX RR Commission appealed to set aside order of Interstate Commerce Commission raising intrastate rates to match interstate rates (37¢,55¢/m. respectively).  B/c RR is instrument of i.c., Congress can control it in all matters having a close & substantial relation to i.c.  [Intrastate freight rates affect i.c.]

3. New Deal and Its Afterglow

a. What is i.c.?

Darby (Stone, 1940): Issue is constitutionality of FLSA § 15 which forbid shipping in i.c. goods made by workers subject to labor conditions below the standard for wages & hours set out @ §§6, 7.  “While mfr is not of itself i.c. the shipment of mfd goods interstate is such commerce and the prohibition of such shipment by Congress is indubitably a regulation of the commerce.”  (Op. 113)  The power to regulate commerce is “the power to prescribe the rule by which commerce is governed,” (Gibbons) & Congress may exercise this power for any reason – “It is no objection to the assertion of the power to regulate i.c. that its exercise is attended by the same incidents which attend the exercise of the police power of the states.”  (Op. 114)  Congress’ objective in passing the challenged reg’n was twofold: (1) prevent the spread of substandard labor conditions through competition facilitated by i.c. [race to the bottom] (2) prevent the consequent dislocation or destruction of local b’nesses through such competition.  “The means adopted by §15 . . . for the protection of [i.c.] by the suppression of the production of the condemned goods for [i.c.] is so related to the commerce and so affects it as to be w/in the reach of the commerce power.”  (Op. 123)  Moreover, CAM X is not implicated as it does not deprive the fed of authority to use all appropriate & plainly adapted means to achieve a permitted end.  [Area power – Congress can regulate for any purpose.]

SE Underwriters (Black, 1944): Insurance brokers indicted under SATA for conspiracy to restrain trade.  District ct. concluded fr. prior S.Ct decisions that insurance ain’t commerce but S.Ct. said ’tis so: (1) insurance is a stream of commerce X’g state boundaries (2) Congress can regulate traffic betw. the states though it consist of intangibles (3) Commerce power enables Congress “to legislate concerning transactions which, reaching across state boundaries, affect the people of more states than one” & is “available to be exercised for the national welfare as Congress shall deem necessary.”
b. What is necesssary to or affects i.c.?

i. Labor relations
Carter v. Carter Coal (Sutherland, 1936): Stockholder brought suit to enjoin enforcement of Coal Act which incl. min wage, max hr. provisions.  Ct found provisions unconst’l b/c mining is not commerce; labor conditions in mining affect i.c. only indirectly.  Magnitude of impact irrelevant; the activity is totally local.  Cardozo’s dissent: The Ct. has never really defined “direct” effects – degree & magnitude of impact does seem to have smth to do w/ it.  “The [commerce] power is as broad as the need that evokes it.” 

Jones & Laughlin (Hughes, 1937): NLRB found J&L guilty of unfair labor practices (discrimination a/g union members) affecting commerce.  J&L challenged const’ality of NLRA, but Ct. ptd out that congressional authority to protect i.c. from burdens & obstructions is not limited to transactions essential to 'flow' of commerce.  Hughes wrote, “When industries organize themselves on a nat’l scale, making their relation to i.c. the dominant factor in their activities, how can it be maintained that their industrial labor rel’ns constitute a forbidden field into which Congress may not enter when it is necessary to protect i.c. fr. the paralyzing consequences of industrial war?”  Held act valid, but only as here applied.  [Does not specifically repudiate direct-indirect test but does say affect on commerce is a matter of degree.]

NLRB v. Friedman-Harry Marks: Small clothing mfr. also subject to NLRA b/c an obstruction in an industry need not be catastrophic to affect i.c. in a manner or to a degree to come under fed authority.
MD v. Wirtz (Harlan, 1968):  FLSA amended to cover every employee employed in an enterprise engaged in i.c. or the production of goods for commerce.  Ct. upheld the amendment on the grounds that the general regulatory statute bore a substantial relation to i.c., so the de minimis character of any single operation covered by the statute did not bar fed intervention.  Emphasized that commerce power does have limits – Rehnquist leaned on this in Lopez.

ii. Products consumed on the farm

Wickard (Jackson, 1942): Farmer grew a few acres more wheat than allowed in his allotment under the Agricultural Adjustment Act.  Challenged his big fine, saying his excess wheat was never meant to leave the farm.  Ct. said that by satisfying his own need for wheat he diminished mkt demand.  Though his own contr’n to the demand for wheat might be trivial, when aggregated w/ that of “many others similarly situated” it had a substantial effect on i.c.  Thus his wheat crop came w/in Congress’ power to regulate.

iii. Civil rights

Heart of Atlanta (Clark + 8, 1964): Motel that wanted to continue to exclude blacks challenged constitutionality of Title II 1964 Civil Rights Act enacted under the commerce power & banning racial (mostly) discrimination in places of public accommodation.  Ct. held that the test of a Congressional exercise of the commerce power was whether the activity to be regulated was commerce concerning more states than one & has a real & substantial relation to a nat’l interest.  Found that aggregate effects of racial discrimination have a direct & adverse effect on i.c.  

McClung (Ollie’s BBQ) (Clark, 1964): Restaurant 11 blox fr. an interstate & spending nearly ½ its annual food costs ($150k) on meat produced outta state found subject to Title II b/c it “offered to serve interstate travelers” or b/c a “substantial portion” of the food it served had traveled in i.c.  Ct. upheld Title II, explicitly stating that it was applying a rational basis test: Ct. will uphold legislation if it can perceive a rational basis for doing so.

iv. Ct. will defer to Congress so long as there’s a rational basis for saying an activity substantially affects i.c.

Perez (Douglas + 7, 1971): Congressional findings supported conclusion that even where they are entirely intrastate in a specific instance, extortionate credit practices as a class may directly affect interstate commerce.  Enough to sustain fed legislation a/g loansharking.  Stewart dissent: I see no rational distinction betw. loansharking & other local crime.

Hodel (Marshall, 1981): Activities causing air or water pollution or other environmental hazards that may affect more than one state may be regulated under the commerce power.  Rehnquist concurrence in the judgment: A regulated activity must have a substantial effect on i.c. and simply b/c Congress sez an activity has a substantial effect does not make it so – ct. must find a rational basis for the assertion.

4. Abandoning the New Deal?

a. Lopez (Rehnquist + 4, 1995): TX kid busted for carrying concealed .38-caliber handgun & five bullets; state charge for possessing firearm on school grounds dropped in favor of bringing fed charges.  Convicted following bench trial; 5th C. reversed.  S.Ct. aff’d, ruling GFSZA unconst’l b/c there is no rational basis for finding it to be an exercise of the commerce power.  Congress can regulate three broad categories of activities under the commerce power: 

· use of the channels of i.c.

· the instrumentalities of i.c. or persons or things in i.c.

· activities that substantially affect i.c.

· substantial effect may arise fr. aggregating individual activities

· so long as those activities are economic in character

ii. Kennedy, O’Connor concurrence:  GFSZA treads on an area of traditional state concern (education) for no good reason – neither the criminalized actors nor their conduct has a commercial character & there is no clear commercial purpose or design behind the statute.  The commerce power does have limits that the Ct. must & can define in order to restore the balance of federalism.  Federalism matters b/c [ . . . op’s a bit hazy here – states make good laboratories and the framers wanted fed’sm.] 

iii. Thomas concurrence:  If Congress can regulate e’thing that substantially affects commerce, there’s no need for the Const’n to stipulate that it can enact bankruptcy laws, coin money, etc.  Until the New Deal, the limits on the commerce power were understood.  I would like to toss out the last 60 yrs. of jurisprudence and the hideous “substantially affects ” test, but I don’t have the votes yet.

iv. Stevens dissent: Guns are articles of commerce; Congress' power to regulate commerce in firearms includes the power to prohibit possession of guns at any location.

v. Souter dissent:  Rational basis scrutiny for Congressional exercises of the commerce power developed b/c the old tests like direct/indirect proved unworkable.  This new commercial/non-commercial distinction looks mighty like the bad old days.

vi. Breyer dissent (Joined by Stevens, Souter, Ginsburg): 

(a) The power to regulate i.c. encompasses the power to regulate local activities insofar as they significantly affect interstate commerce.  

(b) Ct. must consider, not the effect of an individual act, but rather the cumulative effect of all similar instances

· Trying to insert a commercial/non-commercial distinction into what can & cannot be aggregated is unworkable – try separating education & commerce.

(c) “The Constitution requires us to judge the connection between a regulated activity and interstate commerce, not directly, but at one remove. Courts must give Congress a degree of leeway in determining the existence of a significant factual connection between the regulated activity and interstate commerce ‑‑ both because the Constitution delegates the commerce power directly to Congress and because the determination requires an empirical judgment of a kind that a legislature is more likely than a court to make with accuracy.  The traditional words ‘rational basis’ capture this leeway.”  (Op. 617)

· Majority’s holding ignores precedent in which ct. found a rational basis on less clear connection betw. legislation & commerce (Wickard, Katzenbach)

· Majority unsettles a settled area of law & creates legal uncertainty over @ least 100 fed. statutes that say “affecting commerce” to define their scope.

b. Brzonkala (4th, 1999): Violence Against Women Act § 13981 creating a private cause of action for a victim of gender-motivated violence is an unconstitutional extension of Congress’ power under the commerce clause.  Congressional findings linking violence a/g women to adverse effects on commerce do not necessarily make the statute constitutional – constitutionality is for cts. to judge.  VAWA §13981 is a civil rights statute, not a commerce statute, and it fails under CAM 14 b/c it does not apply only to states.
C. State Sovereignty Limits On The Commerce Power (10th Amendment)

1. Does the Commerce Power Give Congress the right to regulate states?

a. Darby  & SE Underwriters est’d that Congress’ power under the commerce clause unltd, but 10th CAM gives states a blocking device to prevent exercise of some of that power.

Darby: "The power of Congress over i.c. is not confined to the regulation of commerce among the states.  It extends to those activities intrastate which so affect i.c. or the exercise of the power of Congress over it as to make regulation of them appropriate means to the attainment of a legitimate end, the exercise of the granted power of Congress to regulate i.c.."

b. State autonomy defense 1937 -1976

U.S. v. California (Stone): CA challenged penalty imposed for state RR violation of Federal Safety Appliance Act, claiming operation of RR = exercise of sovereign power in area of traditional state concern.  Stone said state could no more claim immunity fr. fed reg’n of activities in which states have traditionally engaged than  it could resist fed tax.  (See SC v. Baker below)

Maryland v. Wirtz: Challenge to 1966 amendment  extending FLSA’s reach to state emp’ees in schools & hospitals failed. 

National League of Cities v. Usery (Rehnquist + 4, 1976): FLSA amendment extending wage & hour protections to all state & local govt. emp’ees unconst’l b/c regulating states as states & interfering w/ “integral” operations in areas of traditional state concern.  Brennan’s dissent (Joined by White & Marshall): “The Constitution contemplates that restraints upon exercise by Congress of its plenary commerce power lie in the political process & not in the judicial process.”  (Stevens also dissented)

c. Working around Usery to 1985

i. Hodel (Marshall, 1981):  State challenge to fed regulation of strip mining failed: fed law did not commandeer state legislative processes by compelling them to enact/enforce fed regulations.  Test for fed legislative trespass on state prerogative:

(a) statute regulates states as states [RP: “Any reg’n affects states as states”]

(b) addresses matters indisputably attributes of state sovereignty

(c) directly impairs states’ ability to structure traditional government functions

(d) does not advance a more important fed interest.

ii. FERC v. MS (Blackmun +4, 1982): Challenge to nat’l regulatory policy that required state utility commissions to follow certain procedures in considering adoption of fed’l energy conservation gdelines defeated.  Held: Congress could have preempted the field of utility regulation entirely, but this scheme is less intrusive.   

(a) O’Connor dissent (Joined by Burger, Rehnquist): Mandatory consideration provisions impair states’ authority to set their own agenda in considering issues of public policy.  Not less intrusive than preemption which might in fact be preferable.

iii. EEOC v. WY (Brennan + 4, incl. Blackmun who turned around fr. Usery, 1983): Extension of ADEA to cover state emp’ees ok: no showing of impairment on states’ ability to structure operations, set priorities.

d. New doctrinal line: Generally applicable statutes can be applied to states

i. Garcia (Blackmun [!] + 4, 1985): FLSA applied to all employers, incl. local transit authority: if regulation applicable to private party, also applicable to state.  Usery  is unworkable & must be abandoned.  Limits on fed’s power over states will have to be worked out in the political arena as provided in the structure of the Const’n: state participation in fed govt  [Really shaky assertion – fed Senators not elected by state legislatures since 1912.]  

(a) Powell dissent (Joined by Burger, Rehnquist, O’Connor): fed law emerges fr. fed bureaucracies that don’t represent states or state interests & are neither accessible nor responsive to the folx back home.  

(b) O’Connor dissent: Federalism is trampled when nat’l govt. ignores the diff betw a state & a private party & fails to respect states’ legit interests.  

2. What is the limit on Congress’ right to regulate states?

a. Procedural

i. The process by which fed exercises its commerce power over the states is the only remaining limit on that power.

ii. States’ functions of (1) tyranny prevention & (2) providing space for participatory p’tix threatened by the encroachment of fed govt.  Judiciary should look out for

(a) fed fiddling w/ state exec &  legislative agencies

(b) fed fiddling w/ school boards – the core of local concerns

SC v. Baker (Brennan, 1988): Fed. tax on interest fr.  one type of state bonds enacted so that states would issue another type of bonds that remained fed-tax exempt.  State saw extraordinary defect in the political process but Brennan saw no problem: the political process by which the tax legislation enacted was not defective so no implication of 10th CAM limits on fed power.

b. Emerging “anti-commandeering” doctrine

i. NY v. US (O’Connor + 8 [only partial concurrence fr. 3], 1992): NY & 2 counties sought declaratory judgment that waste disposal act unconst’l.  Fed. low-level radioactive waste disposal act provided 3 alternatives for encouraging states to provide waste disposal sites: 
(a) States w/ disposal sites could impose a surcharge on  waste fr. other states [ok b/c Congress authorizes this burden on i.c.]; fed could take a piece of that surcharge & distribute as rewards for compliance [ordinary tax & spend]. 
(b) States w/o disposal sites could be charged big surcharges & eventually denied access to sites in other states [regulation not outside reach of commerce power].
(c) States that failed by a specific date to provide disposal facilities would have to take title to the waste generated in their states.   
· “Take title” provision unconst’l: 
· fed can’t issue state a direct order to take title (equivalent to ordering state to give subsidy to waste producers) 
· fed can’t tell states how to legislate 
· therefore fed can’t tell state to legislate a certain way or take title.
· fed can’t compel states to enact or administer a fed’l regulatory program
· O’Connor’s concerns: 
· Fed commandeering of state legislative processes to compel enforcement of a regulatory scheme.  [Ok to influence legislation by attaching conditions to funds so long as the conditions promote the general welfare.]  
· Keeping state officials responsive to local concerns & accountable to the electorate.  
· Preserving state sovereignty which she nowhere defines but about which she is pretty fierce: “States are not mere political subdivisions of the United States.” (Op. 188)  

· White, Blackmun, Stevens partial dissent: 

· States agreed to this program then asked for fed approval (not a fed imposition).  Majority’s position that incursion onto state sovereignty can’t be ratified by state officials flatly wrong: in Petty v. TN-MO Bridge (1959) Ct. held that states can waive aspects of their sovereignty through voluntary compacts.  

· Ct. never sez what makes the take-title provision unconstit’l – sets up analogy to forced subsidy then just sez fed can’t do that so can’t do this.  Before Garcia the test (laid out in FERC) of an intrusion upon state sovereignty was whether or not legislation threatened states’ separate & independent existence.  

· The distinction betw. reg’n placed solely on states & gen’l reg’n that falls on states & private parties does nothing to explain the ruling: “An incursion on state sovereignty hardly seems more constitutionally acceptable if the federal statute that "commands" specific action also applies to private parties.  The alleged diminution in state authority over its own affairs is not any less because the federal mandate restricts the activities of private parties.”

ii. Printz (Scalia + 4, 1997): CLEOs challenge constitutionality of interim provisions in Brady Act requiring them to make a reasonable effort to do a background check w/in 5 days on anyone applying to buy a gun.  CLEOs not obliged to do anything if background check indicates sale should not be made, but if they do inform dealer of such a decision must provide would-be purchaser w/ written statement of reasons upon request.  If find no reason to deny sale, must destroy records of bkgrd check. 

(a) Majority opinion: interim provisions unconst’l

· NY rule: Congress cannot compel the States to enact or enforce fed regulatory program

· Nor can it circumvent that prohibition by conscripting state officers directly

(b) O’Connor concurrence

· CLEOs can comply w/ the interim provisions voluntarily, if they like; Congress can contract w/ states to do the bkgrd chex

· All that’s being invalidated here is a program compelling state officials to administer a fed regulatory program; the Ct. does not address “purely ministerial reporting requirements” (such as reporting missing children) imposed under the commerce power.

(c) Thomas concurrence

· Commerce power should never apply to wholly intrastate transactions

· Since Congress can’t regulate transfer of firearms @ pt of sale, it sure can’t impress state law enforcement officers to do so 

(d) Stevens, Souter, Ginsburg, Breyer dissent

· In exercising its Const’l powers, Congress can impose affirmative obligations on officers of state & local govt as well as private citz.  Const’n doesn’t say it can’t; AH wrote that fed could employ “ordinary magistracy” of ea. state to execute its laws; fed reps are elected by same people who elect state reps & must be responsive to constituents’ sovereignty concerns.

· Interim provisions of Brady Act just like requirement to report missing kids

(e) Souter dissent

· AH said state machinery to be incorporated into fed

(f) Breyer, Stevens dissent

· EU, Switzerland, Germany have the constituent members implement laws & reg’ns of central governing body

iii. Reno v. Condon (Rehnquist + 8, 2000): SC challenged statute that forbids states fr. selling DMV info w/o affirmatively granted permission; requires states to provide DMV info to the fed under anti-theft & clean-air provision; permits states to disclose DMV info for use by govt agency.  B/c statutes provisions do not apply solely to states but prevent resale of info by private parties, it does not run afoul of NY & Printz.

(a) Info is an article of  interstate commerce.  [Don’t hafta aggregate effects]

(b) In regulating it, Congress regulates a state activity but does not seek to control or influence the manner in which states regulate private parties.

(c) State is regulated just like any other owner of a db.

D. Sovereign Immunity Limits on Federal Power (11th CAM)

1. Can the commerce power circumvent state immunity fr. suits by citz of another state?

a. Fed can issue injunction a/g state officials to enjoin enforcement of unconst’l law (Ex parte Young, 1908) but cannot award damages a/g an official for past enforcement (Edelman v. Jordan, 1974) 

b. Fitzpatrick v. Bitzer (1976): 14th CAM gives Congress power to abrogate state’s 11th CAM immunity to allow suits for damages directly a/g states b/c 14th came later.

c. PA v. Union Gas (1989): Commerce power allows Congress to enact enviro legislation permitting suits for money damages a/g states.  Overruled
d. Seminole Tribe (Rehnquist, 1996): Indian Gaming Regulatory Act imposed duty on states to negotiate in good faith w/ tribes over gambling dens & authorized tribe to sue for failure to negotiate.  Commerce power cannot abrogate 11th CAM Immunity, no matter what sort of relief sought.
i. Stevens dissent: Congress has the right to create a private fed cause of action a/g a state, or its govr, for violation of a fed right.  This ruling prevents Congress fr. providing a fed forum for actions a/g states in a broad range of fields incl. bankruptcy, intellectual property, enviro.  [1999 Ct. invalidated 2 fed statutes enacted expressly to allow suits a/g states in fed cts for intellectual property disputes]

ii. Souter, Ginsburg, Breyer dissent: B/c the political safeguards of fed’sm are working, we need no more than a plain statement fr. Congress that it means to abrogate state immunity to prevent undue fed encroachment on states’ immunity fr. suit.

e. Alden v. Maine (Kennedy + 4, 1999): State probation officers filed FLSA claim in state ct. seeking damages for failure to pay OT.  (Case had already been dismissed outta fed ct per Seminole.)  Held: Congress, in exercising CART I powers, cannot create a private cause of action a/g states in their own cts. b/c states’ immunity fr. suits is a fundamental aspect of sovereignty.  This doesn’t mean states can disregard fed laws but enforcement will have to be through other methods – e.g. suits by the fed itself.  

i. Souter, Stevens, Ginsburg, Breyer dissent: There is no evidence that 10th CAM constitutionalized sovereign immunity as inherent to statehood and no history indicating that a state could not be sued outside its sovereign capacity (here as an employer rather than as a lawmaker).

ii. same set dissenting in the next case (FL Prepaid): majority’s cockeyed vision of fed’sm actually inhibits the liberty they seek to protect.  By insulating sovereign immunity doctrine fr.  CART I modification, Ct. robs Congress of the flexibility it needs to provide communities & citz w/ a variety of enforcement powers.
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