Jerrod Patterson

CONSTITUTIONAL LAW OUTLINE:  UNPACKING AND QUERYING

I. Historical Background and Theory  of Constitution
A. Ideological basis:  Unique in America – unelected branch can overturn elected gov’ns.  

1. Constitution is first set of laws.  But more than that – is fund. to us as a nation

(a) What is fundamental in Constitution?

(i) natural law – now discounted

(ii) Limitation on majority  power – ability for majority to work will against minority

(b) France:  Constitution most impt, but can’t be declared unconstitutional, since Constitution is first of laws. 

2. Constitution can’t be based on statute – it’s last great area of common law. 

B. Balance of power:  realization that legislatures could act tyrannical and abuse power – people tyrannize themselves.  Madison – legislature absues power as well.  

1. Correct for this by creating system so that they have incentive to limit other’s powers.  

2. Majority interests:  regardless of who’s in Cong, these could predominate over all other interests.  Therefore:

(a) Madison – the more diversity w/in states, can’t form majority nearly as well, therefore not as oppressive.  Fed gov’t is better at civil rights, b/c harder at Fed level to come up with majority to oppresss others.    

3. Who is crt speaking for?

(a) intermediary b/twn legislature and the people.  

(b) Crts enforce the deeper – Rousseauean -  will of the people.  Crts enforce deeper, more consensus part of ourselves.

C. Judicial Power

1. Crts don’t have sword, or purse.   All they have is their legitimacy, ability to be disinterested.  

(a) support/credibility from Am people is essential to their function. 

2. Con law is what Supreme Court sez it is;  count votes

3. Constitution is conservative document – it’s consolidation of nationhood.  

D. Theories of Interpretation [Post]

1. [general – or is this doctrinal????]:  I’m instrument of law, the mouthpiece.  The law is doing it.

2. Doctrinal interpretation – [based on authority of law] -- Constitution is merely the first precedent, which may/may not be followed by preceding crts. End point is  the most impt.  

(a) This is how vast majority of constitutional decisions are made!!
3. Historical Interpretation – [based on authority of consent – Lockean ( consent of people] –  Constitution is fundamental will of people, as codified at time of formation in 1776.  Therefore, we must obey it.  

(a) Therefore, look to intent of framers.  

(i) but this is nealry impossible, in practical terms.  Intent of current legislators, for example, is v. difficult to discern.  

(b) Who consents?

(i) States ratified Constitution – what were states “thinking”?

(ii) consent is construction – mythical.  It’s not mechanical

(a) Consent used to give political legitimacy

(b) Consent based on not leaving/not overturning it.

(c) “we” used by Brennan in Marsh is temporary – give tacit consent.   Constitution is what constitutes us…we don’t have common ethnicity, religion, etc.  It’s Constitution which defines us as nation (in part, at least).
1. we, legislatively, is 51% of the people. 

2. we, judicialy, is common will of people.  

a. can get this wrong – Eisenhower sent  in troops to deseg schools.  Lincoln couldn’t have gotten injunction against the south.   

4. Responsive interpretation – [authority of ethos] – Constitution is “whole experience” of nationhood.  Authority springs from our “common commitment to the flourishing of the mutual enterprise of nationhood.”

(a) if this be true,  then crts are ultimate authority on general will  of nation – but shouldn’t this be decided by deomcratically-elected legislature?

5. Marsh – modern case relating to use of chaplain for Cong’al prayer.  

(a) basis:  1st amend:  “Cong shall make no law….”;  14th Amend. – due process clause, states can’t deprive citizens of laws w/out due process

(i) Before, used to be “US are,” now, say “US is…”

(b) What is Constitution [if text is NOT clear]:  3 options:

(i) Brennan ( living document – look at will of people;  precedent isn’t controlling [??]  

(a) beyond law, Constitution is fabric of society

(ii) Precedent – needs to be consistent (  w/out consistency, then Constitution has no meaning.  It’s impt both for social expectations and for legitimacy.  

(a) but, how can you snap line of precedent, while also creating new precedent?   

(iii) History/intent of framers.  

II. Process of Constitutional Adjudication
A. Outline of Constitution:
1. Art. I – Congressional Power

(a) § 8:  “To regulate Commerce with foreign Nations, and among the several States, and with the Indian tribes;





“to make all Laws which shall be necessary and proper for carrying intot Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government….”

2. Art. II – Executive Power

3. Art. III – Judicial Power

(a) § 2 “The judicial Power shall extend to all cases, in law and equity, arising under this Constitution, the Laws of the U.S., and treaties made, or which shall be made under their authority…to Controversies to which the US shall be a party; - to Controversies between two or more States; - between a State and Citizens of another State; - between citizens of different States; -  between Citizens of the same State claiming Lands under Grants of different States, and between a State, or the Citizens thereof, and foreign states, Citizens or Subjects.”






“In all cases affecting Ambassadors, other public Mininister and Consuls, and those in which a State shall be Party, the Supreme Court shall have original Jurisdiction.  In all the other Cases before mentioned, the supreme Court shall have appellate jurisdiction, both as to law and Fact, with such exceptions, and under such Regulations as the Congress shall make.”

4. Art. IV:  

(a) § 1:  Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial Proceedings of every other state.  

5. Art. VI:  [supremacy clause:]  “This Constitution, and the Laws of the US which shall be made in Pursuance thereof, and all Treaties made…shall be the supreme Law of the Land;  and the Judges in every State shall be bound thereby, anything in the Constitution or laws of any state to the contrary notwithstanding.”  

B. Marbury v. Madison:  if crt (headed by John Marshall – supporter of outgoing Adams) issues writ to serve commissions to nominate 42 justices of the peace, it’ll be ignored by the Pres. (Jefferson).  

1. Jurisdiction:  Art III, § 2  - jurisdiction to review all laws.  

(a) § 13 of Judiciary Act creates this conflict.  Marshall sez § 13 is unconstitutional, since Supreme Court is only to have appellate jurisdiction.  

(b) Madison wants to establish judicial review, but not for this case.  Therfore, establishes this review, but holds that Supreme Court can’t rule b/c statute creates original jurisdiction for mandamus, which is unconstitutional, since under Art. III § 2 these are not kinds of cases in which Supreme Court has original jurisdiction. 
(i) Also, Art. III is not exhaustive – isn’t exclusive list of original jurisdiction. 

(ii) And, “with such exceptions, and under regul. as Congress shall make”  § 13 is a Cong. regulation – so in this way it is also constitutional.

2. Judicial Review:  this is still good law.  In conflict b/twn Constitution and statutes, Constitution governs. 

(a) doesn’t cite precedents (there are none);  sez:

(b) Constitution is “original and supreme will” – it’s fundamental, fabric of society.

(i) Constitution is law, b/c it limits power – law separates us from tyranny – quote from Marshall:   “to what purpose are powers limited, and to what purpose is that limitation committed to writing, if these limits may, at any time, be passed by those intended to be restrained?” – Limitation on power is 1st principle for Marshall
(ii) If Constitution is law, then Crts interpret the law, and hence interpret the law  [don’t forget Constitution is something more than law – more than 51%]

(a) this is NOT a textual argument:  more related to structure of Constitution.   
(b) also partly a political  philosophy concern:  

(c) Crts may be in position of overturning act of Cong., even on the same basis (i.e. Cong. should have seen that it would be unconstitutional – but then again, Madison voted for congressional champlain, but later struck it down as unconstitutional.  

(iii) “It is emphatically the province and juty of the judicial department to say what the law is.”  

(c) Crts have to interpret Constitution – what is Constitution?

(i) distinction b/twn finding law unconstitutional on its face, or as applied.  

(a) Marshall extrapolates from ability to rule law is unconstitutional on its face that statute is unconstitutional as applied [????]
(ii) Who gets to read Constitution only matters when text is unclear. 

(iii) Constitution is making claims on one another – norms exist b/twn people, not just within people.  it’s the “whole people”- Bruce Ackermann

(iv) Cong cannot interpret Constitution, since Cong speaks for majority – but point of Constitution is to protect minority (often)

(v) How is Constitution not political?

(a) longevity (only amended 27 times)

(b) integrity

(c) impartiality

C. Reach of Judicial Review vis-à-vis states – Martin – is Fed supreme over states?

1. Martin – based on US treaty w/England

(a) Art III, § 2 – “judicial power shall extend to all cases.”  

(i) does NOT say jurisdiction over state power.

(ii) BUT:  fed crts were optional – so Supreme Court is over states[?]

(a) jurisdiction applies to the case, not to the crt.  This is convincing argument]

(b) Only Supreme Court power is mandatory – so that is what Appellate Court power must refer to. 

(iii) Also, need uniformity of law application;  states may have diff ideas/interests.  DIFFERS from Marbury, where Marshall sez the texts are texts, will come to same result.  Martin reading is more realist reading – of course there’ll be diff readings – that’s why need one uniform crt.  – depend on consequences to people, which hinges on what we care about – obscenity standards may differ from place to place….

(a) States’ analysis is more compelling than fed power.  
(b) It’s “we the people” that form Constitution –

(c) Marbury confuses this, since talks about states ratifying it.  But they were speaking for the people

(d) Also, Constitution has no meaning if it can be applied capriciously – then didn’t need Constitution in the first place.  

1. Benefits of Uniformity:

a. People can rely on what law is

b. We all ratify same thing

i. BUT – obscenity laws, for example, will differ according to the state.  

(b) BUT:  could read it as states ratifying Constitution – so they have ultimate power.  Hinges on people not being originators of Constitution.  Also, have no need for a Constitution in this interpretation….

2. Judicial branch’s power:

(a) Crt’s obligation is to represent super-majority.  

D. Authority of Supreme Court Decisions

1. Cooper v. Aaron:  what does crt reading that something is unconstitutional mean?  

(a) Public law model of adjudication – crt rules for everybody

(i) Jefferson – “despotic” branch – executive branch has power to execute laws –  NOT enforcing a law doesn’t require going to the crt.  But enforcing a law does.  In that way, Jeff/executive branch can avoid enforcing a law, but can’t enforce a law that’s deemed unconstitutional.  Parties are bound [and hope to be overruled]

(a) contrast:  Supreme Court has power to say what law is;  this MUST be enforced.  Broad reading of Marbury.  Cooper.  

(b) Narrow reading of Marbury:  crts interpret Constitution in their own sphere, but not dispositive. 

(ii) Cooper:  Little Rock admits to be be bound by deseg decision in 1954.  Two years later, Ark. amends Constitution – to say use every Constitutional means to oppose unconstitutional reading of Brown.  One year later, nat’l guard called it – but are enjoined by DC crt – this WORKS! nat’l guard goes away…

(a) Actual quest. is ability to delay plan.  but Supreme Court release broad opinion;

1. state officials sworn to uphold Constitution.  Art. VI.  

2. Governor can’t say what law of land is, otherwise he’s law of land, not Constitution.  therefore;

3. Cooper crt sez Supreme Court decisions are supreme law of the land, and we have monopoly over the Constitution.  Art. VI.  “supreme law of the land” – anything in Constitution or laws of any state notwithstanding.”
4. Must create understanding among people – civiliz. is subjecttion of force to reason, and agency of this subjection is law…Should force ever prevail?  No – law is supreme.  From that extent, it’s positivist.  Also, must go beyond personal views of judges (?) – must be based on common reason….    

a. this is distinct from saying Constitution is law of land.  Constitution includes all three branches.  
(b) Private law model – just b/twn private citizens – like Contract law

(i) Lincoln:  refused to uphold Dred Scott.  

(ii) this is idea behind adversarial model.

(iii) [under Lincoln/restrictive model]:  citizens can “test” the Constitution – try to make new precedents.  NOt nec’ly bound. 

(iv) Although Ark. not before the crt, it is “legally and morally” before the crt [in Cooper]

(v) Roosevelt, after Schechter decision, re: NIRA bill, “I hope your committee will not permit doubts as to constitutionality, however reasonable, to block the suggested legislation.”  
E. Political Question Doctrine

1. political question [crts decide to leave it to politics] v. non-justiciable [we can’t even decide if it’s political or not]

2. Marbury:  authority of Crt to say what Constitution means.  

(a) BUT:  Coleman, Supreme Court is not to read Constitution pertaining to powers of Cong. 

(i) criteria of decisionmaking “escaped judicial grasp” – institutional competency

(ii) respect for coequal branches of gov’t

(a) [anxiety that decision would not be followed] – institutional legitimacy is foremost in crt’s mind
(b) legitimacy partly related to competency – reinforce, inform one another.  

(iii) need for finality

(b) Coleman does involve reading of Constitution! [contrary to what crt sez].  Decision to go to Cong is justiciable;  the result is not justiciable.  

3. Baker:  quotes Coleman;  but finds it IS justiciable.  

(a) dissent:  Frankfurter – we can’t redraw map.  BUT:  Crt now re-apportions census all the time.  

4. Goldwater:  treaty with Taiwan – can Pres decide to end treaty?  POORLY-DECIDED DECISION.  

(a) Renquist:  terminating treaty is for Pres, Cong to consider – BUT does not specify where decision is in text.  SHOWS Constitution IS MORE THAN TEXT – it’s politics, philosopohy – “extraconstitutional”

(i) Renqu is saying “appropriate for Cong.,” in the absence of text.  Assumes there’s inappropriate way to decide case. 

(ii) “justicially manageable standards” – no law here.  

(a) BUT:  no text, but crt sometimes still decides.  

(b) and, analogy to Coleman doesn’t hold up – facts are too different

(c) ‘no law” – foreign relations is perhaps special field;  we DON’T wany rigidity of law.  Renqu notices that to rule otherwise would be threat to legitimacy.  Handcuff pres’al and cong’al power to conduct foreign relations.  

5. Nixon:  . – impeachment of judge.  NON-JUSTICIABLE.  

(a) textual commitment to Cong  -- “Senate shall have sole power” – it is Cong’s call.

(b) No justiciably manageable standards:  what does “try” mean?   Word doesn’t give judicially manageable standards. 

(i) BUT;  if Renqu wanted to give this meaning, he could!  why not?

(c) Rationale for decision-making.  

(i) Theory of checks and balances:  judicial review of impeachment contradicts Framers’ ideas of the Cong’al check on judicial power.  Distrust of will of people;  want to make gov’t inefficient.  

(a) BUT:  judiciary doesn’t get to DECIDE Nixon’s fate, but make procedural ruling

1. BUT;  still influenced – conflict of interest.  Delegitimizing Cong’s decision could in fact be overly influential

(ii) Chaos:  lack of finality:  i.e. if Pres. was impeached – too much uncertainty. 

(a) BUT:  Why lead to chaos?  how is this kind of decision unmanagable?

(b) also, Pres. is diff case:  could make diff rule for Pres., b/c he’s so powerful – but here we’re talking about one district crt judge….That’s why presence of CHIEF JUSTICE is required at impeachment trial of Pres.

1. also, Pres. is diff. branch!  So no conflict w/judical branch policing their own.  

(iii) Lack of remedy:  what would be available?  resinstate judge?

(a) Marbury:  No relief available here either, but didn’t stop Marshall from reaching merits.  

(b) “can’t get involved” begins to sound like “we shouldn’t get involved”

F. Standing Doctrine [only looking at Art. III crts;  there are Art. I crts, to settle disputes in DC or US territories.  DC crts are pleniary – not bound by casees/controversies requirements.]  
1. Art. III, § 2:  need “case [in law or equity] or controversy”  Crt will not issue advisory opinion [contrast w/France].  Why not?

(a) Need actual conflict – needed to function well

(b) Separation of powrs – advisory powers, crt begins to funciton like legisl.  

(c) legitimacy:  Pres. may, or may not, take opinion.  Waters down judicial decisions – speaking as the law (Cooper)

(d) 3rd party rule:  this is “prudential” rule – can’t use 3rd parties to promote own rights.  

(i) [could be ignored in real case, but much less likely, simply b/c of precedent].  

(ii) BUT:  maybe advisory opinions would not have to be followed;  set up two-tiered system.  

(iii) Want to limit power, b/c only have so many arrows in quiver.  Want to be conservative, since stakes are so huge.  JUDICIAL POWER IS OFTEN  COUNTER-MAJORITARIAN – want to use this power sparingly.  

(iv) Rule abstractly, you become more like the legislatuure.  Need fact pattern to appropriately make distinctions.

(a) BUT: need for case may be face-saving measure;  confers ability to change law w/out appearing to.  

(v) resources:  may be too burdensome to decide w/out actual case/con.  

(e) “collusive suit” – parties are not adversaries – just want to hear what crt’ll say.

(f) “mootness” – was a suit, but not any longer.  Abortion case is exception, if others’ll find themselves in similar situation [?]

2. Warth:  racial exclusion/zoning suit;  DENIED standing.  

(a) If shared in substantially equal measure by class of citizens, that harm alone isn’t enuff to give standing.  

(b) Can’t assert legal rights of 3rd parties;  otherwise, too abstract of problems

(c) Does NOT depend on merits (sez Powell), but in fact go to merits quicklky

(i) i.e. “even if” we ruled for you, wouldn’t address your problem.  This is indeed on merits;  “no causality,” crt claims, but this goes to merits.  Simultaneously NOT letting parties present facts.  

(ii) lack of proximate cause decided upon on basis of “state of world” generally. 

(a) Brennan – “two-faced’ quality, crt IS going to merits.

3. Lujan:  NO STANDING.  CAN’T USE CONG. ACT TO CREATE STANDING.  Harm has to be imminent, and rederessable.  CONTRADICTS Atkins.  

(a) Particularized injury:

(i) Constitution creates personal right in yourself (internal/personal benefit?), violation of which is an injury.

(b) Causal connection b/twn injury and conduct complained of

(c) Redressability – must be “likely” that injury’lll be redressed [not just “speculative.”]

(i) [actually, [b] and [c] are the same thing…]

(ii) “environmental” harm is sufficient (under Scalalia)

4. Valley Forge – Cong gives away land to religious org. “not abstract debating society”   want to decide on real issues;  “property, not rights…”   w/out these guidelines, we’d lost legitimacy.  this is Renqu’s greatest concern.

(a) compare – Lujan  - formalist, legislative, therefore Cong.  

(b) Not on merits:  Renqu could grant standing, then get to merits. But Renqu DOESN’T WANT TO LOOK AT ESTABLISHMENT CLAUSE

(c) Also, Renqu:  need injury, so that parites will argue case effectively. 

(i) This is BAD argument:  Americans United fully competent to try case;  have “ganas”

(d) Private law model – Constitution gives jurisdiction to crts to settle private disputes.  

(i) Departing from this would lead to crts acting as “ombudsmen.”  

(e) Legitimacy – crts’ll come into conflict w/legislature too often.  Legit. is limited.  Suspicious of challenge to majority will.  Fed crts are not “ombudsmen of the general welfare.”  

(i) Brennan [dissent]:  our legitimacy comes from protecting rights!  That’s whole purpose of crt, Constitution.  

(f) Dissent.  Brennan, FN 5:  “When the Constitution makes it clear that a particular person is to be protected from a particular form of go’v t action, then that person has a “right” to be free of that action;  when that right is infringed, then there is injury, and a personal stake, within the meaning of Art. III.”  

(i) Legal right to have funds spent in certain way.   But injury is NOT dollars.  Rather, establishment clause creates legal right, viol. of which creates standing.  

(a) BUT:  if legal rights create inury, then how is standing separate from merits?  

(b) BUFFER BECOMES TRANSPARENT when pressed.  Simply vehicle to use to avoid sujbects it does not  wish to tackle.  

(g) Flast  nexus test b/twn status as taxpayer, and tax and spend clause.  Made exception to hostiiliy toward taxpayer suits when challenging aid going to religious schools.  No way to read Flast that doesn’t contradict Valley Forge!!
(i) Renqu.  – Flast is about Cong. action, not Exec. action (as in Valley Forge)

(a) Brennan – establish clause applies to gov’t, not just to Cong.

(ii) Renqu. – Spending clause v. property clause

(a) Brennan – no diff b/twn buying farm, giving it to church vs. just giving building to church.  

(iii) Renqu – hostile, almost, to indiv. rights.  

5. Atkins:  FOIAA case – law created standing;  created personal right in each person, violation of which creates standing.  Flatly contradictsLujan.  

III. Necessary and Proper Clause
A. Art. II, § 8:  “Cong shall have the power to…make all laws which shall be necessary and proper for carring into Execution the foregoing powers, and all other Powers vested by this Constitution in the Gov’t of the US, or in any Dept. or Officer thereof.”

B. McCulloch:  Can Cong. create national bank?  At the time, HUGE political issue.  

1. DEFERENCE:  Marshall – one of enumerated powers.  Yet, Constitution is general – otherwise detail would be one of legal code.   “only its great outlines should be marked.”    Doctrine of implied powers.
(a) Cali Constitution amended every two years – difference in purpose.  

(b) “The government which has a right to do an act, and has imposed on it the dut of performing that act, must, according to the dictates of reason, be allowed to select the means.”
(c) necessary = convenient, or useful, or essential.  

(i) Contrast:  “absolutely necessary” for executing inspection laws.  Art. I, § 10, clause 2:  

(ii) i.e. post office roads, etc.  Infer right to hire postal carriers, and build buildings, etc.  

(d) proper = that which is not otherwise prohibited.  Nature of power given?  [contextual argument]

(e) “Let the end be legitimate, let it be within the scope of the Constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the Constitution, are constitutional.”  

(i) PRETEXT:  use of constitutional power can’t be pretext for something else, i.e. commerce clause to be used for regulating marriage.  Must be approp. for end contemplated.  

2. DELEGATION:  Alternative [less likely] reading of Marshall:  even if this is too much (even if not nec and proper), crts can’t strike it down

(i) if crts were able to constantly second-guess, would be administrative nightmare.  Would NOT allow Cong. to experiment, learn from mistakes, etc.  We from outside can trump your experience.

(ii) If law is used to give effect to purposes of gov’t, it’s encroachment of legislative territory by judicial branch to inquire into its degree of necessity.    

3. Rationale of McCulloch:  MD bank can’t put specific tax on Fed bank – no representation.  Normally, there’s a feedback loop.  

(a) general tax is diff:  have to accept that kind of tax when moving into state – subject to checks of MD taxpayers.  

(b) this is STRUCTURAL argument:  not contained in text anywhere. 

C. Jefferson – PRESCRIBE RULE?  too easy to torture into convenience, to give unlimited power.  It would swallow up all delegated powers, “to those means without which the grant of power would be nugatory.” 

1. Mailmen:  could contract that out.  Few things are absolutely necessary.   

2. Hamilton:  few measures of any gov’t that would survive such a strict test.  

D. Area of Congressional Power:   Police Power
1. Area:  (area to which it applies, like interstate commerce.  Just has to be in the area of interstate commerce)

2. Purpose, object:  more limited, must be for PURPOSE of regulating interstate commerce, not just in the AREA of interstate commerce, to be legit. 

IV. Commerce Clause  (almost no legisl. history).  Art I, § 8, Clause 3 – Cong shall have power to “regulate commerce among the several states.” 

A. Policy:  What’s at stake?

1. State Power
(a) States have peculiar/particular problems – state gov’t is in better place to address it.

(b) State rep’s understand local problems more

(c) Diversity of cultures – gay marriages.  Can be experimental area for welfare etc.

(i) Also, can move somewhere to reflect your culture

(d) Higher level of participation – more encouraged at local levels.

(e) Diffusion of power – decentralized power makes it harder to get anything done (avoids evils, possibly)

2. Federal Power
(a) Targeted economic development – no state gov’t can deal with interstate RR b/twn states ( need adequate power for interstate problems.

(b) Uniform values/culture – needed force at one point to enforce that

(c) Efficiency

(d) Avoid race to bottom – child labor laws – could have competitive advantage based on laws.  

B. Gibbons:  Marshall’s opinion  Odgen has monopoly to run boats in NY waters.  Gibbons has license to run it interstate.  Is NY monopoly constitutional?

1. Fed law trumps state law.  It can prevent states from doing certain action.  

2. Commerce is commercial intercourse.  
3. Contradiction:  sez;
(a) if it’s to regulate commerce, power is plenary, excerised to its upmost extent;  but

4. Where to draw line?  When does it become interstate?  [production?  leave NY harbor en route to NJ?  docking at NY harber?]

(a) IT’S ARBITRARY – THEREFORE DRAW LINE 

5. [2 mechanisms to keep it uniform]:

(a) dormant commerce clause

(b) preemption (?)

6. Can regulate that which “affects” commerce – this is broadening of commerce power.  

C. E.C. Knight – Fuller writes majority opinion.  “DIRECTLY AFFECTS test:”  against federal power.  anti-trust applied to sugar manufacturers.  Will drive up price of sugar everywhere;  that’s a restraint on trade/interstate commerce.  

1. No real test:  have to draw the line – but doesn’t take into account competing values of federalism.  It’s just a conclusion, it’s not a criteria.k   

(a) BUT:  make distinction b/c values of federalism are impt.   Wants mirage of an objective test.  This is proxy for value decision.  

(i) judgments are always related to values of judge vis-à-vis world.  Nothing subjective about it [?]

(a) [if done on values, then why not leave it to legislatures?]

(b) BUT:  still horrible decision – part of crt’s legitimacy flows from the craftworthiness of their decisions.

2. BUT;  left loophold:  “intent” to restraint trade not present – so that future cases, can either follow or dismiss, according to estimation of values.  there is realm that he wants to protect;  leave door open for federal power.  

3. Harlan – only dissenting vote:  “let means be appropriate,” McCulloch.  This case is manufacture of sugar, not interstate commerce.  It’s indirect effect.

D. Lottery Case:  buying and selling of lottery tix –  Harlan writes opinion.  Regulating BEHAVIOR

1. PRETEXT argument successful here – contradicts Gibbons – it’s not for purpose of regulating interstate commerce;  it’s for moral reasons (oppos. to moral evil of lottery).  

(a) Harlan:  states want to do it, but can’t control tix crossing border.  Fed power may step in, supplement state police power.  

(i) Fuller:  just b/c states are ineffective, doesn’t mean we have right to step in…

(b) power is plenary – is complete in itself 
(c) not open-ended – and [potential] abuse of power is no argument against its existence.  

(i) But Harlan doesn’t limit it, give sense of what abuse might be.  

(d) Power to prohibit is part of power to regulate.  

2. It’s class of lottery tix (not indiv. tix) that is able to be regulated.  

3. It’s for purpose of regulating interstate trade, since tix “infect” other trade, like diseased cows.  But 

(a) Fuller:  Doesn’t “infect” anything else, no matter how bad you think it is.

4. Dissent:  things don’t become interstate comm b/c they cross state lines – “invitation to dine” doesn’t become commerce b/c it crosses state lines.  

E. Hammer – child labor case.  struck down on fed. grounds. Day gives opinion.  

1. Can’t use child labor for interstate (can use it for intrastate).

2. Harm already occurred in Hammer (as opposed to about to happen).  But either way, looking to affect behavior in the states.  

(a) Fed gov’t needed, arguably – national problem, still avoid race to bottom. 

F. Shreveport: - “close and substantial” relation to interstate commerce, Cong. can regulate it.   BREAKTHROUGH CASE THAT GIVES FED. GOV’T RUNAWAY POWER.   Rationale  used later to expand fed power, starting with Laughlin.  rates w/in states are being set much lower.  State manufacturers have strong incentive to only buy within state.  RRs appeal to raise rate intrastate.  

1. Precedents:

(a) Baltimore:  employee work hours – utterly impracticle to separate them.

(b) Southern RR:  safety appliance act:  couldn’t regulate track only if it crosses state lines…

2. Represent “principle” that prevent common instrumentalities of interstate, intrastate commercial interoucrse from being used in intrastate operations to the injury of interstate commerce.

3. BUT:  unclear what mrkt is, or where harm is.  ICC can now charge whatever it wants.  

G. Crisis:  for next 20 years, Crt strikes down more stuff, including much of New Deal legisl.  From Carter Coal, doctrinal system is flattened in three areas:

1. Def. of what commerce is

2. What affects commerce

3. Ability to regulate commerce itself, and for what purpose.  

H. Schechter – (1935) allow gov’t to regulate wages/hours, then can exert control over everything related to production – Schechter only sold poultry to local businesses

I. Carter Coal:  (1936) Rolls back clock, past Knight, against fed. power.  

1. Want to prevent coal strikes;  unsteady supply affects whole economy.  

2. Contradicting Shreveport, sez magnitude is irrelevant.  It’s not “substantial” b/c of its magnitude.  Crt sez it’s production alone.  

(a) Intervening act is miners striking – intervening cause.  Therefore, effect is indirect.  

(b) BUT;  intervening cause in Shreveport is, e.g., choice of dried goods dealer.  There is no distinction.  

3. NO CONTENT HERE;  JUST DESPARATION TO DRAW A LINE.  

4. Cardozo [dissent]:  no real distinction in an adjective.  

(a) Dissent:  nat’l power is justified  when problem is national in scope.  Finally, articulation of values at stake…”the power is as broad as the need that evokes it.”  Want to back off if states can handle issue/problem.  

(i) Social science comes into play:  look at studies:  what are the numbers?  

5. This case creates crisis of legitimacy:  

J. Underwriters:  recasts wide net – flow of info across state lines is interstate commerce.

1. 1st draft of Constitution said “matters to which the states are singularly incompetent.”

K. Jones: (1937) directly overrules Carter Coal – end discrimination, coercion in labor unions.  Don’t want burden on other industries from labor strikes.  Roosevelt:  I lost the battle but won the war.” 
1. Hughes (for majority) – very empirical question of what “close and substantial” relation means.  

(a) wants to avoid a connection “so  indirect and remote” as to “obliterate” fed/state distinction.  Still hesitant – recognize that some levels might be too trivial for gov’t involvement.  

2. Ct speaking for nat’l ethos [?] – examining “plainest facts” of life – wants to avoid industrial war.  

(a) “to make us a centralized gov’t” – value decision coming not from text, nor from precedent.  

(b) the order of the board was w/in its competenct, as applied.  alternative is to deem it unconstitutional on its face, a la Carter Coal.
(i) quest. is one of degree – must be taken case-by-case.  

(ii) b/c it’s case-by-case, makes it administratively unstable – could face additional challenge to its constitutionality.  

L. Wickard – (1942) – Jackson wrote majority opinion.  largest expansion of police power.  Regul. of wheat grown wholly for consumption

1. (  Sets stage for “rational basis” test;  deference to Cong’al reasoning.  If in aggregate has potential to affect commerce…
2. mechanical applications of forumlas, etc. no longer feasible.  Can be reached by Cong. if has “substantial effect,” regardless of direct/indirect.  

3. Can aggregate effect of this farmer and others “similarly situated,” even if effects of this farmer alone are trivial.   Homegrown wheat overhangs the mrkt (some will in fact be sold on mrkt – too hard to resist temptation).   

(a) Aggregation = can aggregate up a class from anything – world is infinitely aggregatable.  

4. Not going to be slowed by formalist distinctions, re: direct and indirect.  Look at actual effects, as applied.  

(a) But here we’re looking at potential effects (S & D of wheat), as opposed to actual effects!  Can hypothesize nearly any effect, if desired.   
(b) (  is this back to insensitivity re:  actual effects?  
(c) Going from formalism [Schechter;  Carter Coal] to realism [Jones] to something extra-real [expert opinion?]

5. Deference model:  sets range of possibilities that Cong can work b/twn.  

(a) Doesn’t even ask quest. what “class” of people Filburn fits into – just sez “similarly situated.”  

M. Darby (1941)– Is con’al to regulate wage/hour FLSA..  Stone gives maj opinion.  

1. Clarity of doctrine reflect clarity of values.  

(a) 10th Amend: just a truism [?]

2. Cong can choose means reasonably adapted to achievement of ends, even if involves intrastate commerce.  “bootstraps” it.  

3. But shirks from full implications of ruling;  grows conservative.  Race to bottom, is in fact unfair competition;  provides another way to limit power of its decision.   Links it to Clayton act.  

N. Heart of Atlanta:  discriminated ag. black travellers.  No Cong findings on effect on interstate commerce, so look to testimonies! for rationale.  Far end of “rational basis/deference” model.  

1. Need for evidence has gone out the window:  “might” affect;  “potential.”  

O. Katzenbach
1. Discriminate ag. blacks – BBQ place.  Crt doesn’t even PRETEND to aggregate effects anymore, a la Wickard.  

(a) Really doesn’t care, b/c now believe we have plenary police power.   

questions:  

1. which branch do we want to restrain the most?  the weakest branch…

2. judiciary – won’t take two  years to decide.

3. what branch do you want to have the least powr?

4. what branch do you want the Constitution to restrain?  

5. Does it say that the judical power over the Constitution is supreme?  p. 23, speech almost delivered.  
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