CON LAW OUTLINE

I. Judicial Review

A) The Supreme Court is empowered to review acts of Congress and void those it finds to be repugnant to the Constitution.

B) Marbury v. Madison

1. Holding

(a) Does Marbury have a right to the mandamus?

(i) Yes, he commission was complete.

(b) Does he have a remedy?

(i) Yes, his right was violated so the government has to have a remedy for him.  

(ii) Not all executive branch decisions are going to give rise to judicial remedies (i.e. discretionary decisions)

(c) Is this the correct remedy?

(i) NO.  The act that gave the court the ability to provide this remedy is unconstitutional.  The C only gives the SC original jurisdiction in limited case and the Act tries to give it original jurisdiction in a whole other category.  Marshall reads in “only” into this section and says any other reading would render the whole section moot.

(d) Results

(i) Placates republicans by denying Marbury’s claim.  Placates Federalists by establishing judicial review.

(ii) One Way Ratchet Theory

(1) The legislature has an independent duty to apply the C to the case / bill at hand.  But it doesn’t work the other way.  If Congress thinks it’s Constitutional and the court doesn’t, Congress is out of luck.  

(iii) Clean Hands Theory – Narrowest Reading of the Case 

(1) when there’s a problem between the C and a statute, the C prevails.  

(2) All he’s saying is that he can’t do anything that a party asks him to do that the C doesn’t allow him to do.  

(3) Dirty hands – from doing something that violates the C.

(iv) Broadest Reading of the Case

(1) The SC is the king and other branches are bound by it’s rulings.

(v) The power of judicial review is implicit in the C.

(1) Supremacy Clause says the Constitution and acts of Congress must be made in pursuance thereof.  

(vi) SC’s interpretation of constitutionality is binding on everyone (Cooper v. Aaron)

(1) Unconstitutional law remains on books but has no operative effect.

(vii) Problems

(1) Maybe Act wasn’t really giving original jurisdiction, just “power”

(2) Written by many of Framers of the C

(viii) Amar’s thoughts

(1) Could read in “at least” instead of “only”.  Or it could just be a starting point, not a floor or a ceiling.  

(2) Inter-textualism

a. When things are expressed similarly, they should be interpreted similarly and vice versa.

b. Marshall gets the right reading for a textual reason.  The last clause of the appellate discussion gives Congress the right to manipulate the court’s docket, nothing like that after original.

(3) Why is the Court in charge?

a. clean hands argument – narrow argument.  Courts are supposed to abide by their interpretation so they don’t dirty their hands.  (??)

b. separation of powers – broad argument.  Courts have a special role in the process, above and beyond the other branches.

c. Parallelism between Article III, Section 2 and the Supremacy Clause.  --  reason why the courts are allowed to decide if an act is constitutional. 

d. If the legislature could decide, it would be too powerful

(4) The C is an original act by the people – it is permanent and supreme.  It’s not too rigid because it can be amended.  Supremacy clause says C is supreme over the branches.

C) Limits on Judicial Review - Ex Parte McChardle

1. Congress has the power to limit or make exceptions to the appellate jurisdiction of the Supreme Court.

2. History

(a) McChardle is testing the constitutionality of the Reconstruction Acts (because he’s being held in a military prison because of it)

(b) SC had jurisdiction but Congress repealed the statute that gave them jurisdiction so they don’t.

3. Holding

(a) Article III, Section 3, Clause 2 – SC has appellate jurisdiction, “with such Exceptions, and under such Regulations as the Congress shall make.”

(b) Even though the appellate jurisdiction of the Court is not derived from acts of Congress but is conferred by the C, it is also subject to the regulations and limitations that Congress shall make.  The 1868 Act creates an express exception, taking away the SC’s appellate jurisdiction in cases of habeas corpus arising under the 1867 Act.  

(c) Thus, the SC no longer had jurisdiction and the case must be dismissed.

4. Result

(a) Congress can regulate it so that the SC can’t hear your case, but they can’t regulate it so that no federal court can hear your case.  (And McChardle did have a federal court hear his case.)  To do so otherwise would deprive federal court of the “judicial power of the United States” with which they are vested by Article III.

(b) McChardle still could have petitioned for the  SC to issue an original writ of habeas corpus.  Congress only shut down one route to the SC.

D) Limiting Congress’ Power to limit SC’s power

1. US v. Klein -- Not only is a presidential pardon not proof of loyalty, it’s proof of disloyalty.  Applies to current case and cases currently in the judicial system.

2. Amar’s thoughts

(a) Amar doesn’t necessarily think this is limiting Congressional power.

II. Routes to Get to the Supreme Court 

A) Used to be able to get the Supreme Court either by appeal or by certiorari (discretionary).  In 1988, Congress eliminated the provisions for appeal of state court decisions.  At least 4 justices might vote to grant certiorari.  

B) Jurisdiction

1. Today the SC’s review is entirely discretionary, they can hear review of state supreme court decision that were based on federal law.

2. If the state loses on a federal and state claim, the SC can’t review it – it would be an advisory opinion.

III. Federal Court Jurisdiction

A) Supreme Court Review of State Court Decisions

1. SC has appellate jurisdiction over the highest state courts on issues involving the federal C, laws and treaties. – Martin v. Hunter’s Lessee

(a) Martin v. Hunter’s Lessee

(i) Facts

(1) land dispute – Martin argued VA didn’t have right to take Fairfax’s land under the Treaty of Paris

(ii) Issue – Which court gets the final say in the interpretation of the federal law and treaty?

(iii) Holding

(1) Because we need uniformity in foreign affairs, the SC has appellate jurisdiction and the final say over matters concerning federal law and treaties.

(2) C Authority – Article III, Section 2:  Jurisdiction power goes to all cases arising under the C and appellate jurisdiction is according to Congress.

(3) VA’s arguments

a. They must hear cases only from lower federal courts and not the state courts

i. Congress could have refrained from setting up federal courts at all.  SC must have app. jur. over state courts.

b. Two separate and equal sovereigns

i. Supremacy Clause.  Obviously don’t trust state courts to be a neutral forum because we allow diversity juris. where citizens from different states can go to a fed. court.

(iv) Results

(1) battle between states rights (2 sovereigns) and a strong federal government 

2. Where there is an adequate and independent state ground for the state court’s decision, the Court will deny review, because a reversal on federal grounds would not change the outcome (and would be an advisory opinion).  A state court has to expressly state that it relied on separate, adequate and independent state grounds to preclude SC reviews.

(a) Michigan v. Long

(i) Facts

(1) Stop, search and seizure case.

(2) Issue – Is it lawful for a police area to search the area around a suspect too under a Terry stop?  (Terry Stop – 4th amendment doesn’t require probable cause for each and every search, it simply has to be reasonable.  

(3) Problem – MISC decided search was illegal but don’t know what authority the court relied on.

(ii) Holding

(1) Unless the state court says explicitly that it relied on state grounds, the SC can review it.

(iii) Dissent

(1) doesn’t want to exercise review in these cases.  There’s not power to review unless a federal right has been rejected.

(iv) Results

(1) Court didn’t clarify when to know if there’s enough confusion to trigger the rule in the first place.  “Fairly appears” are really ambiguous words.

(2) Prevents state courts from using ambiguity in the grounds of their decision to insulate the state courts from political pressure they would otherwise feel.

(v) Amar’s thoughts

(1) Amar thinks as long as the state court opined federal law, it should be reviewable

B) Justiciability Requirement  - Article III

1. Congress has limited power to regulate SC jurisdiction.  The Court itself has imposed certain limits on the exercise of federal jurisdiction to avoid nonessential interpretation of the C.

2. Standing – Case and Controversy In General

(a) The claimant must show that he is actually injured by the statute or act complained of.  Even if he shows that, SC exercises “judicial self-governance” by determining the prudence of resolving that issue.

(b) Cannot be an abstract or generalized injury.

(c) When determining standing, must assume all allegations are true.

(d) The ban on third party standing is often relaxed when you’re challenging a law on its face.  Saying “this law has so many things wrong with it, that affect so many people.”

(e) Active Case & Controversy Requirements

(i) Theoretical – Separation of Powers.  Branches must be distinct.

(1) Core Constitutional Requirements (From Warth)

a. Injury in fact – Must be an injury recognized by law.  

b. But-for causality – Injury must be traceable to something D has done or is about to do.  (Kind of prohibits proximate causation by banning third party standing)

c. Redressability – Court has to be able to provide a remedy.

(ii) Practical

(1) Courts have limits that Congress and President don’t (i.e. investigatory).  The more general an injury, the better Leg. should handle it.

(2) People should assert their own rights.

(f) Warth v. Seldin

(i) Facts

(1) Allegations of exclusionary zoning, discriminating against poor people.

(ii) Holding

(1) Reiterated the old rule that each injury has to be one’s own.  No third party standing.

(2) Here, there was no concrete injury of each plaintiff himself.  

(3) There was no reason to believe in the absence of the exclusionary laws that there would be developers to build low income housing.  With or without the laws, the plaintiff would not be living in the town.

(4) Citizens of Rochester (neighboring town) – the causation claim that they have more than their fair share of low income housing is very iffy.  Also, they’re asserting their own injuries but they’re not asserting their own rights.

(iii) Dissent

(1) The causation element has often but not always been applied rigorously – it depends on the empirical views used by the court.  Warth depends on the court thinking that there is no market for low income housing in the area in question.  

(iv) Results

(1) The poor are not a suspect class deserving of the same classification as race or gender.  

(2) Compare with Arlington Heights

a. there was a developer who submitted his plans to the city and was rejected.  there was a plaintiff who said that he was going to  live there.  that sufficed for standing (but SC rejected it on the merits)

3. Asserting Rights of Third Parties

(a) An association can never have standing based entirely on its political association.  

(i) Metro Act Share Holder in Warth

(ii) Sierra Club doesn’t have standing to enforce environmental laws merely because they hold themselves out to have an environmental agenda

(iii) Lujan v. National Wildlife Foundation -  court rejected group’s standing because there wasn’t specific enough allegations of how the members of the groups would be affected.

(iv) Clarification – An association can have standing but it has to be derivative or represenatative of its members who themselves satisfy Article III’s requirements
(b) In special circumstances, you can assert the rights of third parties.  Generally where the third person would find it difficult if not impossible to vindicate their own rights or where the injury suffered affects his relationship with third parties (thereby creating an indirect violation of their rights)

(i) Craig v. Boren

(1) Women can buy beer, men can’t.

(2) Plaintiffs – young man (who’s over 21 by the time it reaches SC) and beer vendor

(3) Decision

a. Young man 

i. Could have standing even though not 100% sure the injury can redressed (OK said they would just deny to everyone)

ii. Does he have standing?

b. Beer Vendor

i. Is granted standing.

ii. Relationship between young man and beer vendor is predictable – we can trust him to represent their interests more than the Rochester people representing the low income people in Warth

iii. the law in question operates directly on him (unlike those of Rochester) so he has an injury in fact.  but he is asserting the rights of the young men.

4. Court Takes a Realistic View of Whether There’s an Available Remedy in the Courts

(a) Linda R.S.

(i) mother suing D.A. for not pursuing the father of her child, discimination against children born out of wedlock.

(ii) court said even if they did go after him, she’s not going to get any money.  real world view – threat of prosecution is not going to get him to do anything

(iii) result – You can rarely ever get an injunction for failure to prosecute (it would violate the separation of powers).  

(b) Simon v. Eastern Kentucky Welfare Rights Organization

(i) It’s not clear that the actions of the third party would have had an affect on the hospital’s behavior.  

(c) Allen v. Wright

(i) Black parents allege IRS is protecting white parents who send their kids to private schools

(ii) Even if the IRS denies the tax exempt status, that doesn’t necessarily return the white kids to the public schools.

(d) EXCEPTIONS

(i) US. v. SCRAP

(1) Court granted students from Georgetown standing who were challenging the ICC rate system, saying it reduced the amount of recycling which caused environmental damage where they lived.  

(ii) Associated General Contractors v. City of Jacksonville

(1) Court granted standing – said the denial of the right to compete is wrong in itself, even if there’s no change of them winning.

5. Tax Payer and Citizen Standing

(a) Lujan v. Defenders of Wildlife

(i) no individual interest in seeing the claim though.  There’s no injury that’s independent of the statute’s creation of the injury.

(ii) Although Congress can create a right that the deprivation of can create an injury in fact, that power is not limitless.  It cannot be so broadly shared that Article III would be offended if it were deprived.

(1) It can’t be that everyone in the country has the right to enforce the law.

(b) Basic requirements for someone who seeks to challenge the US as merely an interested citizen in the proper administration of the law (from Flaust and Mellon)

(i) Statute being challenged has to be an exercise of the federal government’s taxing and spending power

(ii) Constitutional prohibition ( your claim on the merits) must itself be a specific limitation on the taxing and spending power of Congress

(1) to reduce the number of generalized grievances (more legislative)

(2) separation of powers

(3) sometimes the court denies standing because there’s a better plaintiff out there.

(c) Cases 

(i) Mellon – A federal taxpayer’s interest in federal spending is too remote and indefinite to allow standing to attack such measures.  

(ii) Flaust – Possible standing for taxpayers who can establish a “nexus” between their taxpayer status and the claim to be adjudicated sufficient to insure the personal take in the outcome (which is essential to standing).

(1) Court has since narrowed taxpayer standing.  In Richardson, the court held that taxpayers lacked standing in a case the challenged spending in the CIA – it’s not public.

(iii) Cohen – Plaintiff is challenging federal financial support of private schools.  Meets the first test.  

(iv) ??? – Sec. of HAW conveys land to college.  If Congress, gives a cash grant, there’s standing.  If Congress gives land or building, no standing.  

6. Mootness and Ripeness

(a) Mootness (too late)

(i) Actual controversy must exist at all stages of review, not simply at the date the action is initiated.  (It’s moot if there is no possible benefit to the plaintiff)

(ii) Issues involving events of short duration (pregnancy, elections, economic strikes) are not necessarily moot if the issue is “capable of repetition, yet evading review

(iii) Courts can decide mootness and not get to standing even though mootness is not constitutional and standing is.  In fact, courts are supposed to, if they can.

(1) Defunis

a. Plaintiff said he was harmed by college’s affirmative action policy.  By the time it got the SC, he was three months away from graduation.  

b. When mootness is not compelled by the record and there is a likelihood of repetitious litigation, the court has to find mootness when it can no longer affect a party’s rights by it’s decision.  

c. It’s not capable of repetition, yet evading review.  Someone else can bring it up (and quicker?)

d. Dissent – Because avoidance of repetitious litigation is in the public interest, it shouldn’t be moot.

(2) Makes it seem like mootness is prudential (has to be a controversy at some point, if it goes away the court can decide whether or not to hear it).  If mootness is prudential, maybe standing should be too.

(iv) A case can lack redressibility and not be moot.  Some moot cases lack redressibility, some don’t.  

(b) Ripeness (too early)

(i) Court can only decide those issues that are “ripe” for consideration.  Cannot anticipate question of constitutional law prior to the necessity of deciding it. 

(ii) Constitutional requirement (like standing) that applies no matter who the defendant is.  (But, it’s usually against government officials)

(iii) Requirements

(1) You’re going to do that activity

(2) If you do that activity, they’re going to arrest you.
(iv) Possible threats are not sufficient.  United Public Workers v. Mitchell

(v) There must be a constitutional determination.  Adler v. Board of Education.

(vi) Doesn’t work against unenforced statutes.  Poe v. Ullman

(vii) SC can use a subjective view of possible future injury.  Younger v. Harris.

(1) Court didn’t think they were in danger of prosecution.

(viii) Issue generally arises in suits for injunctions, declaratory judgments, and where the plaintiffs claim the government will punish him if he takes the steps he wants to take.

(ix) Can’t just do it and win after the government goes after him because of abstentia doctrine

(1) abstentia doctrine – once there is a state court proceeding pending or imminent, federal courts will not intervene in a way that interferes (Younger v. Harrison)  You can always use your federal defense in state court. 

(x) Claim must have both standing and ripeness.  – LA v. Lyons

(1) Mere hypothetical or speculative injury is not sufficient.

(2) P wasn’t likely to suffer from future chokeholds (so such threat of further injury.  at least no more than any other citizen)

(3) Damage claim was clearly (and is always) ripe.  The injunctive claim is not.  Because the damage claim is ripe, it is constitutionally ripe.  

(4) A subjective fear of future injury isn’t enough, it must be objective.

a. Problems

i. ripeness

ii. causation – your present injury (worry) is not the result of what the defendant is doing

iii. standing

iv. mootness?

(5) Dissent – a damage claim is not enough deterrence.

(6) Amar’s problems with Lyons

a. establishes a hierarchy of C values without explaining or justifying it

b. ignore the time problem and the real world limitation 

C) Political Questions

1. Purely political questions may not be decided by the court.

2. Political questions are: (taken from Baker v. Carr)

(a) the issue is committed by the text of the C to a different branch of governmeng

(b) when resolution of the dispute is beyond judicial expertise (lack of judicial standards or lack of adequate judicial remedies)

(c) when it dislocates or would be offending another branch.

3. A federal court can hear a case on the congressional exclusion of a duly elected member.  – Powell v. McCormich

(a) The power to judge qualifications for house office is limited by the definition of the qualifications themselves which is determined by interpretation of the Constitution.  

(b) Federal courts are not barred from reviewing congressional judgments that are beyond the qualifications given in the C.

(c) If the word “qualifications” were some abstract idea of who is good enough to sit in Congress, then this would be non-reviewable.  But the requirements for “qualifications” are set out (25 yrs, citizen for 7 yrs, etc.)

4. Courts cannot review the procedures by which the Senate tries impeachments.  – Nixon v. US

(a) C says “sole” meaning only Senate is supposed to try impeachments.  

(b) SC says “try” is such a broad term, is has no judicially manageable standards.  “Try” does not require a judicial trial, as Nixon argues.  

(c) Court can’t review impeachment because impeachment is Congress’ only check on the Court. 

(d) Concurrence (White and Blackman)– Court should try it on the merits.  On the merits, Senate did “try” Nixon.  It’s fine.   

(e) Concurrence (Souter) – Judicial review is only ok if the Senate were seriously threatening the integrity of the process (i.e. coin toss)

(f) Amar’s thoughts

(i) correctly decided – the power is textually committed to another branch.  (but so is lawmaking and the courts review that)

(ii) Powell is different from Nixon.  In Powell, Congress is not acting within one of it’s enumerated constitutional powers, in Nixon they are.

IV. Scope of National Power

A) Sources of National Power (Necessary and Proper Clause)

1. Arguments Regarding Strength of National Power

(a) Proponents

(b) Opponents

2. Limits on Federal Power

(a) explicit external prohibitions (Bill of Rights)

(b) Structure of law making process

(c) Concept of enumerated powers

3. Congress has the power to create a bank, an appendage of the federal government.  A state is constitutionally prohibited from taxing the operations of that bank.  – McCullouch v. Maryland

(a) textual - N&P clause is about affirming Congressional power, not limiting it.  The structure of the clause is not written as a limitation.  It’s meant to implement powers of the government in general, not just Article I powers.

(b) intra-textual – necessary means appropriate, not required.  See Art. I, Section 10, and Art. V.

(c) see notes for other arguments (3/8/00)

(d) Federal government, although limited, is supreme within its sphere of action.

B) Sources of National Power (Commerce Clause)

1. Local regulation

(a) Congress may determine even if it has exclusive power in a given area, local regulation is more appropriate.  

2. Evolution

(a) Early Cases (1800-early 1900’s)

(i) States cannot regulate commercial navigation that falls under federal jurisdiction. – Gibbons v. Ogden

(1) Regulation of interstate commerce is an exclusive power, not one shared concurrently with the states.  

(2) Of course Congress can regulate within the state, otherwise they wouldn’t be able to regulate at all.  There does has to be an interstate hook though (but once there is, Congress’ power is absolute)

(3) Commerce power naturally extends to navigation.  If it didn’t include navigation, this narrow interpretation would eventually explain away the Constitution.

(4) Don’t have to address the dormant clause question because Gibbons was acting under a federal license.  

(ii) Congress cannot infringe on local manufacturing. – D.C. v. Knight, Kid v. Pearson

(1) Knight - activity only had an indirect effect on the national economic which isn’t enough.  

a. Direct vs. Indirect, footnote, pg. 158

i. direct – the absence of an intervening agency.  but, just because the effect is big in terms of price doesn’t mean it’s direct.

(2) Kid – law is upheld even though it involves interstate selling because it has to do with manufacturing.  State can regulate at the point of product, feds can regulate at point of distribution.  

(iii) Congress may determine that even if it has exclusive power in a given area, local regulation may be more appropriate.  Courts have permitted this by considering the nature of the subject of the power rather than the nature of the power itself.  (??) – Cooley.

(1) Regulation of pilots is clearly a regulation of commerce.  Therefore the Act of 1789 delegating power to the states is ok.

(2) Some subjects, like this are local in nature and should be regulated by the states.

(iv) States can still pretty much regulate anything that’s not “interstate commerce.”

(v) Congress has control over intrastate activities that are closely related to interstate commerce such as railroad rates.  – Shreveport Rate Cases

(1) Not only are railroads themselves interstate traffic, they are the means by which everything else is.

(vi) Use of Commercial Transactions

(1) Congress used commerce clause for moral reasons.  Court upheld their power to prohibit interstate transportation of lottery tickets, prostitution, etc.

(2) Limitation – Congress can’t regulate how something is manufactured.  Can’t tell manufacturers not to engage in child labor.  -- Hammer.

(b) New Deal and After (1935 - )

(i) Court Packing Plan

(1) President Roosevelt felt SC was ruling on the policy of ND instead of Constitutionality.  Proposed that he could appoint an extra Justice for every one over 70.  Rejected but it may have had an affect on SC’s view of ND.

(ii) Affectation Doctrine

(1) No more “geographic” or “direct vs. indirect.”  Now Congress has power to regulate any activity, interstate or intrastate, as long as it has any appreciable effect on interstate commerce.

(iii) Schecter Poultry Case

(1) Court upheld non-delegation doctrine.  Court said Congress can’t give its legislative powers to president, it’s a violation of SoP.

(2) Flow of commerce argument only applies when the interstate portion of the commerce was yet to follow.  (here the chicken came from other states into one state)

(3) Challenged NIRA

(iv) Carter Cole Case

(1) Challenged Guffy Coal Act. – said coal producers could waive a tax if they adopt an industrial code that involved wage and hour restrictions.

(2) Court struck it down – Congress has no power to solve national problems just because they are national.  

(v) Switch in Time that Saved Nine

(1) FDR added more justices and striking down the laws became the minority.

(2) then one resigned and the era of limited commerce clause interpretation ended.  EXPAND COMMERCE CLAUSE.

(vi) Steel Production

(1) Congress can regulate a manufacturer if it significantly affects interstate commerce.  – NLRB v. Jones & Laughlin Steel Corp.

a. “affecting commerce” – burdening or obstructing commerce or the free flow of commerce or influencing a labor dispute (this case)

(vii) Employment Conditions

(1) Congress can establish and enforce wage and hour standards for the manufacturer of goods for interstate commerce. – Darby

a. Interstate shipment and local production of manufactured goods is subject to federal regulation.  (overruling Hammer)

b. Congressional intent is irrelevent.  

c. It’s ok as long as the labor standards involved are properly within the scope of federal power.

d. Doesn’t have to be a direct affect, just an affect.

e. Challenged Fair Labor Act.  

(viii) Total Expansion of Commerce Clause

(1) Congress can regulate individual home production of wheat and use of a major interstate commodity based on the substantial effect of the aggregate of such activity.  – Wicker

a. Wheat is an interstate commodity and he affected supply and demand by producing his own (and decreasing demand).

b. It can be reached by Congress if it’s a “substantial economic effect on interstate commerce”.  pg. 31 of LL

(c) Social Utility (1960s)

(i) Using Commerce Clause for Non-Commercial Things

(1) Civil Rights

a. Congress can prohibit racial discrimination by private motels that accept out of state business. – Heart of Atlanta Motel

i. Court uses two C supports

· Section 5 of 14th Amendment.  But that’s supposed to be for state government, not private actors.

· Commerce Clause – Blacks who are discriminated against are less likely to participate interstate commerce.

ii. Kind of no limits to this because customers could always be coming from out of state.

b. Congress can use its commerce power to forbid racial discrimination by a restaurant on the sole ground that slightly under one-half of the food it serves originated outside the state.

(2) Crimes

a. Anything involving money is interstate commerce. --  Perez

i. Law made laundering money illegal even if it was all intrastate.

(d) US v. Lopez – Limiting Congressional Power

(i) “this far and no further”

(ii) outlawed guns around schools by leaning on the commerce clause

(iii) can still say “states, if you want money you had to adopt this law and enforce it as we want.”

(iv) Government’s Arguments

(1) possession of guns near schools results in violent crime, which results in insurance rate hikes across the country.

(2) violent crime reduces the willingness of people to travel interstate

(3) having weapons in or near schools substantially affects national productivity (by having an adverse affect on learning and therefore education)

(v) Court’s Decision (Rehnquist)

(1) Substantiality

a. whatever the effects, even if they’re true, they’re not substantial enough

(2) Slippery Slope

a. which would be inconsistent with the original document  that created a limited federal government of enumerated powers.

(3) Jurisdictional

a. even though the statute tried to limit it (saying that the gun had to have passed state lines) it’s too easy.  there’s not a gun that wouldn’t pass that test.

(4) Other factors

a. Congress didn’t have any findings either (it wasn’t necessary but it would have helped)

(vi) Three Categories that come within Congress’ Power

(1) Congress may regulate use of the channels of interstate commerce

(2) Congress may regulate the instrumentalities of interstate commerce, as well as person or things in interstate commerce

(3) Congress may regulate activities that have a substantial relation to interstate commerce, meaning those that substantially affect interstate commerce.

(vii) Other Explanations for Lopez’s Result

(1) Education and crime  – two primarily local issues

(2) Crime – gun legislation is a sensitive area

(3) Doesn’t technically overrule other cases

(4) Not an area where federal intervention seemed obviously necessary.  

(5) Government’s arguments had no logical limits

(viii) Concurrence – O’Conner and Kennedy

(1) there has to be some powers the feds can’t reach

(ix) Dissent – Bryer

(1) emphasizes the significance of the effect, should be in terms of quantity, not quality like the majority.

(x) US v. Morrison

(1) get from notes 3/8/00

C)  Federal powers to regulate and tax

1. Taxing and Spending, Article I, Section 8, Clause 1

(a) Congress must tax for revenue and not merely regulatory purposes and must spend for the general welfare.  SC still gives a lot of deference to Congress in this one.

(i) both have to be in the general welfare.  the tax to raise the money doesn’t have to be related to the spending of that money.  

(b) Congress may exercise its taxing power as a means of promoting any objective that is within a power specifically granted to it by C.

(c) Congress can tax if they have the power to regulate the activity being taxed.  Even if it’s regulatory.  – Sonzinsky

(i) Court doesn’t care why they’re taxing.  A regulatory effect attending a tax measure does not by itself invalidate the tax.

(d) Congress doesn’t have to tax uniformly (across regions) as long as they don’t have evil motives.  -Ptasynsky  

(e) Spending

(i) General welfare can only be invoked when there is an expenditure of money.  (can’t pass required seatbelt law even though for general welfare)

(ii) Spending clause confers a freestanding power to spend that is not constrained by the enumerated powers.  But, you can’t spend it in a way that is coercive (looks more like regulatory and less like spending)

(iii) Congress may not use its taxing and spending powers to operate a self-contained program regulating agricultural production.  – Butler

(1) It’s a freestanding power to spend, regardless of whether or not it has to do with other powers.

(2) But there are limitations, the spending power cannot be used to invade the terrain of the states.

(3) The power of Congress to authorize expenditures of public money for public purposes is not limited by the direct grants of legislative power in the C but it does have limits.

(4) Regulation of agricultural production is not a power granted to Congress, therefore it is left to the states.

(iv) It’s ok for Congress to use money as carrot to get states to do things.  – Davis, Dole

(1) Davis – Court upheld provision of Social Security Act that gave an employer a credit on his federal tax if he contributed to a state plan.  Deal was struck – if states adopted certain regulations, they would get money for unemployment insurance.  It’s ok to do.

(2) Dole – Congress said states don’t get federal highway money unless they make drinking age 21.  Court upheld it.  But, if the court is serious and Lopez and Printz, it’s going to have to revisit this.

a. Set up four part inquiry to see if spending is Constitutionally valid

i. Spending has to be for general welfare (almost always is)

ii. When it is conditional spending, the condition should be explicit and unambiguous so the states know what their obligations are.

iii. Congress can’t condition spending on something that would violate another part of the C

iv. Conditions have to be related to the federal interest in the program.  (means – end relationship test)

b. Concurrence – Fourth prong has to mean more than a minimal relationship otherwise everything law would satisfy it.   (Amar agrees).  Her solution – Congress can only impose restrictions on how the money is spent.  (Amar thinks you would have to prevent Congress from doing anything after the money is spent to make it have any bite)

D) War and Treaty Power

1. Source of Power

(a) Article I, Section 8 – grants Congress power to regulate commerce with foreign nations, declare war, raise and support armies, provide and maintain navy

(b) Article II, Section 2 – President is the commander in chief, receive foreign ambassadors.

(c) Federal government has exclusive and plenary power in the conduct of foreign affairs.

2. War Power

(a) When executive and legislative are working together, they have HUGE power.  There are very few war actions that can’t be upheld by the court.

(i) every economic regulation is valid (WWII)

(ii) most civil rights and civil liberties are valid

(b) Congress can continue to regulate the economy under its war powers following cessation of the war.  – Woods

(i) War power includes power to remedy evils that arise from war.

(ii) Although abuse of this is possible, there was no abuse here.

3. Foreign Affairs Power

(a) Enumerated powers

(i) Congress

(1) can define and punish offenses against nations

(2) power to declare war

(3) ratification of treaties

(4) can’t negotiate agreements or treaties with foreign nations

(5) can’t have troops warships or other machinery of war

(ii) President

(1) negotiates treaties

(2) appoints and receives ambassadors

(3) executive authority

(b) There are certain inherent governmental powers, such as power to prosecute war and negotiate with foreign nations.  – Curtis.

(c) Scope of these powers

(i) Treaties prevail over inconsistent state laws.

(ii) Later in Time Rule – between a treaty and a federal statute, the more recent of two prevails.

(iii) An act of Congress implementing a US treaty can create regulations that would be unconstitutional if the act stood alone.  – Missouri v. Holland

(1) Regulatory statute prohibited the killing of migratory birds, in reference to a treaty with US, GB and Canada.

(2) There is different language used for treaties and legislation.  Legislation is made in furtherance of the C, treaties are done under the authority of US.  A statute implementing a treaty is an important national interest and is therefore valid.

(3) The only constitutional limits that are relaxed for treaties are those related to federalism.  The bill of rights is more important than the 10th amendment.

E) Relationship Between Federal and State Governments

1. Basic Principles of Regulatory Authority

(a) Congress has preemptive regulatory power under the Commerce Clause.  The Clause forbids some but not all state regulation even when Congress has not acted.  

(b) State statute is invalid if it:

(i) directly regulates or discriminates against interstate commerce or

(ii) has the effect of favoring in state commerce over out of state commerce

(c) If the state statute only indirectly affects state commerce and regulates fairly, it may be upheld as long as 

(i) the state’s interest is legitimate and

(ii) the burden on interstate commerce does not clearly exceed the local benefits

2. Basic Principles of Taxation Authority

(a) Constitution does not expressly recognize or reject state power to tax

(b) State’s interest in securing revenue must be balanced against the strong national interest in protecting interstate commerce and preventing state regulation through taxation of any area of commerce that is properly subject only to uniform national regulation.

(c) Intergovernmental Immunity

(i) States may not tax the federal government or its property.  (Power to tax is the power to destroy – McCullough)

(ii) Although earlier cases exempted most state functions and activities from federal taxation based on a reciprocity notion such immunity has been restricted in more recent cases.

(1) A federal tax levied on all states will be valid as long as it doesn’t discriminate against the states and doesn’t interfere with traditional state functions and doesn’t apply to revenue uniquely capable of being earned only by a state.

(2) As states began to undertake new functions resembling private enterprise (hospitals) courts accordingly restricted state immunity.  

3. Intergovernmental Regulation

(a) Federal government has the same power to regulate the conduct and activities of a state and its agents as it has to regulate private organizations and their agents, subject to the procedural safeguards inherent in the federal system.

(b) Congress can’t impose minimum wage and maximum hour regulations on states in their roles as employees.  – National League of Cities

(i) This is the first case where the 10th amendment is being used as an affirmative shield.  Usually it’s just a reminder to look at the enumerated powers.  

(ii) Court rejects financial argument because Congress can affect a state’s finances in any number of ways.

(iii) Federal law can’t impinge on a state interest whether or not that’s an interest that is shared with the private sector.

(iv) Traditional Governmental Functions Test

(1) Congress cannot subject states to laws in ways that impair states’ ability to perform traditional governmental functions.

(c) Congress CAN enforce minimum wage and overtime requirements against a local government’s mass transit authority.  – Garcia

(i) Overrules National League of Cities  (Blackman switches sides)

(ii) Test from Cities was too subjective, states were designed to change over time, can’t define “traditional.”

(iii) Congress could clearly apply it under the Commerce Clause.

(iv) Nothing in the FLSA destroys state sovereignty or violates any constitutional provision

(v) Besides, states already have protection from federal governement

(1) States have indirect control over the House by ability to control electoral qualifications.

a. BUT – doesn’t give you control over the House itself and most of the limitations were struck down in the 60s.

(2) Same thing for President

a. Same objections

(3) Every state has equal representation in the senate

a. But, that was designed to protect little states from big states, not states from feds

(4) Senators were elected by state legislatures

a. But 17th amendment changed that.

(vi) Dissent – Powell, Burger, Rehnquist, O’Conner

(1) Direct refusal to follow stare decisis.  saying as soon as they have the votes…

(2) This makes the 10th amendment meaningless when Congress exceeds it’s commerce power.

(3) Congress should not be able to assume a state’s traditional sovereign power without judicial review.

(d) Congress may not direct the states to regulate in a particular field – it cannot use them as implements of regulation.  – New York

(i) federal law tries to deal with radioactive waste.  If the state didn’t do what the feds want, they will force the state to take title of all the waste.  Three aspects to the law

(1) financial incentives

(2) allowing states to discriminate against other states’ waste

(3) forcing state to take title.

(ii) Federal government can:

(1) use carrots to make states do what they want

(2) regulate the private disposal of waste (has enough to do with interstate commerce) which would preempt any state involvement.

(iii) Feds cannot make the states do their regulation.  Feds have to do it themselves.  Cannot do so for two reasons

(1) Historical

a. Created a federal government that could act directly on the people, not through the states.

b. Besides, if they really had this power to act through the states, why would it take 200 years to be used?  (this isn’t analytically airtight, could have taken 200 years)

(2) Accountability

a. If federalism is to work, then people have to know whom to blame and whom to credit.  (assumes people aren’t savvy)

(iv) Distinguishing New York and Garcia

(1) Law in Garcia is generally applicable, applies to all employers.  Law in NY targets the states themselves.

(2) Federal government can’t tell a state to enact a law but it can tell them not to enact a law.  Can tell it not to use its governmental power but can’t make it use it.

(e) Congress can’t make state and local sheriffs enforce the Brady Bill by doing background checks for gun sales. – Printz

(i) Reiterates the accountability issues from New York.

(ii) This is a non-enumerated right of the states.

(iii) Is this cutting the president out of the loop?

V. Separation of Powers

A) Justification

1. Divide and conquer, each branch will keep each other in check.

B) Theoretical Paradigms

1. Functional Independence

(a) SoP works best when we identify separate spheres of powers for each branch.  Try to take each job and give it to one branch of  government and not the others.

(b) Exclusive powers

2. Mandated Interdependence

(a) Functional isn’t realistic.

(b) It’s best to require the three branches to work together.  That way no branch can do anything significant without the cooperation of the other two.  

(c) This is what we have now

C) Although Congress has primary legislative power, the President may propose legislation and must approve every act of Congress before it can become effective (except if they veto it).  The President may not assume any other legislative role.

1. The President may not exercise a lawmaking power independent of Congress to protect serious national interests.  -- Youngstown

(a) In order to gain control of a labor problem, Truman seized control of the steel industry by Executive Order.

(b) The President’s power to issue the order must stem either from an act of Congress or the Constitution. Congress clearly gave no such power, actually it rejected it.

(c) This doesn’t fall under his power as Commander in Chief because it’s too far removed from the theater of war.

(d) Black (Majority?)

(i) No such thing as inherent executive authority.  President may only act when there is an express authority giving him the power which there wasn’t

(e) Douglas

(i) President can act without express constitutional authority so long as he is not treading on a power that is expressly given to another branch.  Here, President is treading on Congress’ powers.

(f) Frankfurther, Jackson (Con)

(i) President may take any action not prohibited by Constitution or statute.  There was a congressional prohibition of this, that’s why they can’t continue.

(ii) Jackson’s Three Different Zones

(1) Strongest authority – when the president acts with express or implied authorization of Congress.  Then has power of Constitution and Congress

(2) Next Strongest – when Congress has been silent.  President has to be able to rely only on his own express or implied powers.

a. Zone of Twilight – where there’s an overlap of authority between Congress and President.  So long as Congress hasn’t tried to prevent, the President can still act even in that twilight zone.

(3) Lowest Authority – when Congress has explicitly disapproved of the act.  President’ action can only be upheld if the law passed by Congress infringed unconstitutionally on his own powers.

(g) Vincent (Dissent)

(i) President does have inherent authority and when he acts in pursuant to that he can disregard Congressional statutes that disagree with him.  The only thing that constrains him is the Constitution itself.  Ultimate check on presidential responsibility is electoral accountability.

(ii) This view is often adopted in foreign affairs.

VI. Foreign Affairs

A) Presidential and Congressional powers

1. It’s difficult to determine which branch is the strongest here because so many important powers overlap

2. President

(a) treaties, commander in chief, appoints ambassadors, receives foreign ambassadors

(b) Much stronger in foreign affairs than in domestic

(i) Needs one voice for foreign affairs

(ii) Foreign affairs requires that you gather and act on information that is secret and can’t be made publicly available.  Requires clandestine operation which the executive branch is obviously better suited for.

3. Congress

(a) Article I, Section 8

(b) declare war, regulate commerce with foreign nations, power of the purse generally, power to fund the army and navy, make rules for land and naval forces, define and punish offenses against the law of nations.

(c) Necessary and Proper Clause – Article 1, Section 8, Clause 18

(i) Gives Congress a role in implementing it’s own powers and in making meaningful the powers given to the other two branches.

(ii) So, could Congress pass a law to help out a power of the President?

B) International Agreements

1. Law after passed by 2/3 of senate

2. The treaty itself doesn’t authorize the president to cut the check

(a) Most people would say it doesn’t.  Spendings need to be authorized by statute so Congress would have to pass another appropriations bill to authorize it.  

(b) Don’t forget – bills involving spending have to originate in the house so they’re involved too.

C) Executive Agreements

1. Agreement between US and another nation executed on the President’s authority – without ok from Congress.  

2. It generally recognized that these are not per se unconstitutional.  Usually thought of as within executive authority.  But there does have to limits to it – it isn’t the same thing as a treaty.

3. They don’t trump prior inconsistent congressional statutes (although, only lower courts have said this)

4. The President, in response to a national emergency, may suspend claims that are outstanding in American courts.  – Dames and Moore.

(a) President had agreed to terminate all legal proceedings in US courts against Iran in order to secure the release of American hostages.  

(b) Court held the executive order valid in light of congressional authorization of such an agreement and existence of alternative forms for the resolution of the claims.  

(c) Challenged the authority of the president to freeze the Iranian assets and transfer them to the tribunal and to suspend the claims that had been lawfully brought in the courts.

(i) FYI -  FSIA gave citizens of US a cause of action against foreign governments

(d) Congress is silent, but maybe their silence can be interpreted as support

(e) Look to Jackson and Frankfurther in Youngstown for support of this.

(f) Amar’s thoughts

(i) Congressional silence shouldn’t be presumed to be approving.  Perhaps it’s more resignation because once the President has done something – what can Congress do?

(ii) Really matters where you put the burden, on Congress to disapprove or on President to get permission.

(iii) The Money Issue

(1) SC notes that creditors may be able to sue the US if there isn’t enough funds in the tribunal to pay them.  (because it would then constitute a taking of their legal interest which requires just compensation)

(2) BUT – then the president made the federal treasury pay billions of dollars without congressional approval.  that’s not right!

a. BUT AGAIN – the president does that all the time with takings from police power.

b. BUT LAST TIME – this is much more money.

VII. Challenge to President power

A) Power of Congress to Interfere with the Executive Branch

1. Legislative veto – when Congress reserves the power to revew an act of executive power if they don’t like it.  

(a) Legislative veto violates

(i) Legislative requirement of bicameralism.  This isn’t one of the ones that doesn’t require bicameralism.

(b) Separation of powers

(i) Legislative requirement that legislation goes through the president

2. Congress can’t employ the legislative veto to oversee delegation of its constitutional authority to the executive branch.  – Chada

(a) Facts

(i) Congressional law – aliens who don’t comply with law are subject to deportation

(ii) Congress authorizes executive branch official (AG) to suspend the deportation.  Gives AG criteria, has to find that individual lived here for 7 years, the person is of good moral character, his or her deportation will result in extreme hardship

(iii) Any suspension of deportation must be supported by Congress.

(iv) Chada, whose deportation is reinstated by Congress, challenges the legislative veto, saying it is a violation of the SoP

(b) This is legislative (because Congress only has two roles, to make rules for Congress and to make legislation) and yet it doesn’t fulfill legislative requirements.

(c) Non-delegation doctrine – Congress can’t give away the right to legislate.

(d) The legislative veto replaced the constitutional procedure of enacting legislation requiring Chada’s deportation.

(e) SoP may not be eroded for convenience, no matter how efficient the legislative veto is.  Just because it makes good policy sense (according to the Dissent) doesn’t mean its constitutional.  

(f) Congress wanted to use AG’s resources to look at individual cases and yet not give it a lot of power.

(i) Congress can’t look at individual cases, it’s too biased (Concurrence).  There’s no procedural due process in the House.

(g) Dissent

(i) Congress should be able to keep the legislative veto.  It’s a valid response to having to choose between no delegation and abdication of the lawmaking power to the executive branch and administrative agencies.

(ii) There’s not other way to control the legislative branch.

(iii) Congress has already given a lot of power to the executive branch and administrative agencies, the legislative veto is an effort to restore that.

(h) Amar’s thoughts

(i) What’s really problematic is the difficulty in retrieving delegated power if it’s being used in a way that the principle doesn’t like.  

(ii) Perhaps it’s worse to delegate power to one house than to the executive branch.  A single house could go entirely unchecked, there’s no way to override without both houses.

(iii) Court said Congress would have wanted the rest of the law to stay in place, Amar doesn’t think so.

B) Line Item Veto

1. Rains v. Bird

(a) get from notes – Week 7 :  Monday

2. The president can’t unilaterally amend an act of Congress by repealing a portion of it with the line item veto.  – Clinton v. NY

(a) Line Item Veto Act – allows President to veto any item in a budget bill, passed by both house so long as vetoing will reduce the budget deficit and not impair any governmental interests.

(b) Amar’s thoughts

(i) They say that this would allow the president to decide where the money goes which gives him too much power.  But, similar laws have been held constitutional.

(1) Congress often says you can spend 0-X dollars.  Spending 0 dollars is the same as canceling it out!  

(ii) Perhaps it gives the president too little power.

(1) If all he can do is veto the whole thing, then Congress can override him and he then has no power.

(2) Seems like he’s being punished for exercising his veto over the whole bill – encourages him to sign the whole thing into law.

(3) BUT – that’s not that big a problem.  Congress can always punish the president if they’ve got 2/3s.

C) Appointment and Removal of Executive Officers

1. Constitutional support

(a) President

(i) Article II, Section 2, Clause 2 – Gives president power to appoint officers of US.

(ii) Officers of US – most people agree means executive and judicial officers but not people in Congress.  (Even though “officer” is used to indicate Congresspeople in Article I)

(b) Congress

(i) “Principle” officers must be confirmed by a senate vote.

(ii) Constitution says that Congress can designate inferior officers to be appointed by President alone, courts of law or heads of departments.  

2. Independent Counsel Act

(a) 3 judges are chosen by the Chief Justice to constitute the panel  

(b) When the AG is presented with specific/credible evidence that some “covered” official has been guilty of illegal conduct, she is supposed to go to the panel of judges and ask panel to appoint IC to investigate and take “appropriate action”.

(c) More personal than other criminal statutes because it follows the person, not the crime.

3. Congress may provide for the judicial appointment of independent counsel for purposes of investigating and prosecuting federal criminal offense.  – Morrison

(a) IC is challenged on two theories:

(i) Appointment of IC - IC was not properly appointed because it is a violation of the appointments clause for Congress to vest the power in a panel of judges.

(ii) Termination of the IC - to have an IC who is not easily removable by the President himself violates the President’s power to control the executive branch.

(1) IC can’t wield federal executive power and be immune from presidential control.

(b) If Morrison is a principle officer, the ICA violates the Constitution (because principles are selected by the President with the advice and consent of Senate)

(c) Factors leading to an Inferior classification

(i) D may be removed by a higher executive official  (but a lot of prinicple officers are removable)

(ii) D’s authority is limited to specific, limited duties.  D has no policymaking authority and must comply with the DoJ

(iii) D’s office is limited in jurisdiction.  Also limited in time, tenure.

(d) The very reason for the Act was to remove the appointment power from the executive, the logical choice was the judicial.  By doing so, Congress protected the SoP.

(e) The appointments clause is independent of Article III.

(f) Because the IC has a limited function and because the AG has removal authority for good cause, the good cause restriction does not unconstitutionally impede the President.  

(g) Dissent

(i) A court is not superior to a prosecutor so they can’t have the power to appoint the prosecutor.

(ii) According to older dictionaries and the Constitution, “inferior” means subordinate.  

(iii) The power to conduct a criminal prosecution is a purely executive power and the ICA deprives the President of exclusive control of that power.

(iv) IC is not subordinate to another officer, therefore the appointment is not constitutional.

(h) Amar’s thoughts

(i) Dissent saw structure of Constitution more clearly.

(ii) Structural problems

(1) Using judges draws judges into a political process that damages the judges integrity.

(2) Many decision were made by volunteer zealot assistants.  

(3) Efficiency can be overrated

(4) Sometimes, less independence can be more independence (because of politics)

(5) IC isn’t accountable to anyone.  Also made Congress less acountable

(6) Courts are fallible.  (court appointed Starr, upheld his decisions, SC upheld his actions)

VIII. Executive and Legislative Immunities

A) The courts have recognized that there is an executive privilege against the disclosure of presidential communications made in the exercise of the executive power, based on the doctrine of SoP and the inherent need to protect the confidentiality of high-level communications, but there are limitations to this power.

B) Executive immunity doesn’t give the President an absolute unqualified general privilege of immunity from judicial process.  – US v. Nixon

1. When Nixon hired SP, he gave an internal executive branch regulation that seemed to say that SP wouldn’t be fired without the support of various key players in Congress.  Court said this has the power of law and gives the SP the power to challenge his superior.

(a) But, it’s not really a law because Congress couldn’t pass a statute like that.  

2. Aaron Burr Case

(a) SC upheld a subpoena to obtain certain records being held by Jefferson.

(b) But, Amar thinks this is totally different.  

(i) It was the defendant asking for the documents for his defense.

(ii) Due process for criminal defendants was on the line in the first case.

(iii) That case never said Jefferson could be forced to hand them over, he just said you can’t prosecute someone and then withhold evidence.  Had to choose one or the other.  Nixon court turned this to mean that all relevant evidence should be in front of the jury.

3. IC was appointed by and terminable by the President.  Looks like an intra-executive branch dispute.  But, even though this looks like an intra-executive branch dispute, the special prosecutor has been given special authority to pursue the criminal prosecution and has standing to bring this action in the courts.

4. The President’s claim of privilege does not preclude judicial review because it is the duty of the courts to say what the law is with respect to that claim of privilege even if the judicial interpretation varies from the Presidents.

5. Absent a need to protect military, diplomatic, or sensitive national security interests, in camera inspection of presidential communications will not significantly diminish the interest in confidentiality

6. Amar’s thoughts

(a) Why isn’t Nixon resisting the subpeona a de facto revocation of the power?  Nixon has the authority to do it.  

(b) Court was driven by the fact that they thought Nixon was a crook.  The court wrote the opinion on the Presidency when they were thinking of Nixon and it ended up weakening the presidency as a whole.  

(c) Spared the country from a long process but it also prevented Congress from establishing a bi-partisan common law for impeachment.

(d) This case minimized the importance of executive privilege.  

(e) Don’t forget – when the President is involved, usual economic checks on frivolous lawsuits don’t work.  

C) Nixon v. Fitzgerald??
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